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PREFACE. 


'T^HE   publication    of    the    second    edition    of    this    work   is    primarily 
attributable  to  the  fact    that    the    first    edition    of   2,000  copies  is 
exhausted. 

During  the  past  six  years  every  endeavour  has  been  made  to 
keep  the  text  up  to  date,  while  the  kindly  criticisms  which  were  passed 
upon  the  first  edition  have  been  carefully  considered.  Recent  statutes 
and  rules,  and  legal  decisions  pertaining  to  the  profession  have  been 
embodied,  and  with  the  exception  of  those  articles  which  are  largely 
matters  of  opinion,  references  and  authority  are  quoted  throughout 
the  work. 

Except  where  the  context  otherwise  provides,  the  subjects  of 
this  work  are  dealt  with  in  so  far  as  regards  their  application  to  England, 
and  to  the  extent  only  that  they  directly  or  indirectly  affect  the 
practice  of  an  Accountant ;  so  that,  where  necessary,  the  treatment 
has  been  limited  accordingly. 

While  accepting  full  responsibility  for  the  whole  of  the  work, 
I  desire  to  express  my  indebtedness  to  Mr.  H.  R.  Graves,  A.C.A., 
and  Mr.  W.  E.  Burnley,  B.A.,  A.C.A.  (both  of  whom  are  associated 
with  my  firm),  for  the  valuable  services  they  have  rendered  in  assisting 
me  to  pass  this  edition  through  the  press. 

SIDNEY  S.    DAWSON. 

51  North  John  Street, 
Liverpool. 

September,  1904. 
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Abandonment  of  Vessel  or  Cargo.— Where 

a  vessel  or  cargo  which  has  been  insured 
is  damaged  beyond  repair  or  recovery,  but 
not  actually  or  completely  destroyed  or  lost, 
the  assured  may  abandon  the  vessel  or  cargo 
to  the  underwriter  and  recover  upon  his  policy 
as  for  a  constructive  total  loss.  Notice  of 
abandonment  must  be  given  without  delay 
by  the  real  owner,  and  although  such  notice 
must  be  positive  in  effect,  it  need  not  be  in 
writing.  On  the  abandonment  of  the  pro- 
perty by  the  assured  it  belongs  to  the  under- 
writers, who  may  utilise  the  same  to  the 
best  advantage,  so  as  to  recoup  themselves, 
if  possible,  of  a  portion  of  their  payments  to 
the  assured. 

A  constructive  total  loss  cannot  be  con- 
verted into  a  partial  loss  by  the  expen- 
diture of  money  by  the  underwriters  after 
notice  of  abandonment.  [Re  Blamnore  Co., 
House  of  Lords,  1898.)     [See  Total  Lx)ss.) 

Abatement. — A  deduction,  an  allowance ; 
commercially,  a  discount  for  prompt  pay- 
ment.    [See  Discount,  Income  Tax,  Legacy.) 

Abrogation. — The  repeal  or  annulment  of  a 
law.  Later  laws  abrogate  contrary  prior 
laws. 

Absconding  Contributory. —  The  Court 
may  at  any  time  before  or  after  an  order  for 
winding-up  a  company  has  been  made, 
upon  proof  that  there  is  cause  for  believing 
that  any  contributory  is  about  to  abscond  or 
conceal  his  property  so  that  he  may  evade 
payment  of  calls  or  avoid  examination,  cause 
such  contributory  to  be  arrested  and  his 
books  and  property  to  be  seized,  and  him  and 
them  to  be  safely  kept  until  such  time  as  the 
Court  may  order.     (1862  Act,  section  118.) 


j  Absconding  Debtor. — If  a  person  depart 
out  of  England,  remain  out  of  England,  or 
otherwise  absents  himself,  with  the  intention 
of  defeating  or  delaying  his  creditors,  he  by 
so  doing  commits  an  act  of  bankruptcy. 
(1883  Act,  section  4.) 

If  a  person  depart  out  of  England  (or 
attempt  to  do  so)  within  four  months  before  the 
presentation  of  a  petition,  or  after  a  receiving 
order  has  been  made,  taking  or  attempting 
to  take  with  him  property  to  the  amount  of 
;^2o  or  upwards,  which  ought  to  be  divided 
among  his  crediters,  it  is  a  felony  punishable 
with  imprisonment  for  a  period  not  exceed- 
ing two  years,  unless  the  jury  are  satisfied 
that  the  debtor  had  no  intent  to  defraud. 
(Debtors'  Act  1869,  section  12.) 

The  Court  may  cause  a  debtor  to  be 
arrested  if  it  appears  that  he  has  absconded, 
or  is  about  to  abscond  in  order  to  avoid  or 
delay  bankruptcy  proceedings.  (1883  Act, 
section  25.) 

It  has  been  held  by  the  Court  of  Appeal 
that  the  words  "  has  absconded  "  are  without 
limitation  as  to  time,  and  include  the  case  of 
a  debtor  who  has  absconded  before  notice  of 
a  bankruptcy  petition  having  been  presented 
against  him.     {Northallerton  case,  1898.) 

Where  a  receiving  order  has  been  made 
against  a  debtor,  and  the  Official  Receiver 
satisfies  the  Court  that  he  has  absconded, 
the  Court  may,  on  the  application  of  the 
Official  Receiver  or  a  creditor,  forthwith 
adjudge  the  debtor  bankrupt.     (Rule  191.) 

Abstract  of  Title. — A  summary  of  the  evi- 
dence of  ownership  (generally  of  land)  setting 
forth  in  chronological  order  (if  possible)  the 
dates,  nature,  and  material  parts  of  the 
deeds,  wills,  or  other  documents  affecting  the 
title,  so  that  a  purchaser  or  mortgagee  may 


Abstract] 
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more  readily  deduce  the  title  to  the  property 
in  question. 

Acceptance. — An  agreement  to  proposed 
terms  ;  a  bill  of  exchange  after  acceptance  by 
the  drawee. 

Acceptance  and  Receipt.— These  require- 
ments with  regard  to  a  contract  for  the  sale 
of  goods  of  the  value  of  £io  or  upwards  must 
be  distinguished.  There  may  be  acceptance 
of  goods  without  receipt  and  vice  versa,  but 
the  Sale  of  Goods  Act  1893  (section  4) 
requires  both  ;  for  although  receipt  is  often 
evidence  of  acceptance  it  is  not  the  same 
thing. 

There  is  an  acceptance  within  section  4 
when  the  buyer  does  any  act  in  relation  to 
the  goods  which  recognises  a  pre-existing 
contract  of  sale,  whether  there  be  an  accept- 
ance in  performance  of  the  contract  or  not. 
Receipt  may  take  the  form  of  actual  delivery 
to  the  buyer  or  to  a  carrier  named  by  him  ; 
so  also,  if  the  seller  agrees  to  hold  the  goods 
for  the  buyer,  or  a  third  party  notifies  the 
buyer  that  he  holds  the  goods  on  his  behalf, 
there  is  receipt  by  the  buyer. 

Acceptance  for  honour  supra  protest.— 

Where  a  bill  of  exchange  has  been  protested 
for  dishonour  by  reason  of  non-acceptance, 
any  person,  not  being  a  party  already  liable 
thereon,  may,  with  the  consent  of  the  holder, 
intervene  and  accept  the  bill  supra  protest  for 
the  honour  of  any  party  liable  thereon,  or  for 
the  honour  of  the  party  for  whose  account 
the  bill  is  drawn.  The  bill  must  not  be 
already  overdue,  and  must  have  been  pro- 
tested (or  at  least  noted)  even  though  an 
inland  hill.  The  acceptance  must  state  that 
it  is  for  honour,  and  if  it  does  not  state  for 
whose  honour  it  is  made,  it  is  deemed  an 
acceptance  for  the  honour  of  the  drawer. 
Such  an  acceptance  may  be  for  part  only  of 
the  amount  in  the  bill,  and  the  acceptor  for 
honour  engages  that  he  will,  on  due  present- 
ment, pay  the  bill  according  to  the  tenor  of 
his  acceptance,  if  not  paid  by  the  drawee, 
provided  the  bill  has  been  duly  presented  for 
payment  and  protested  for  non-payment,  and 
that  he  receives  notice  of  these  facts.  The 
acceptor  for  honour  is  liable  to  the  holder 
and  all  parties  subsequent  to  the  one  for 
whose  honour  he  has  accepted.  (1882  Act, 
sections  65,  66,  and  67.) 


Acceptance  of  a  Bill.— The  acceptance  of  a 
bill  is  the  signification  by  the  drawee  of  his 
assent  to  the  order  of  the  drawer. 

The  acceptance  must  be  written  on  the  bill 
and  signed  by  the  drawee,  but  his  signature 
is  sufficient  without  additional  words.  The 
acceptance  is  incomplete  and  revocable  until 
delivery  of  the  bill,  or  notification  of  the 
acceptance  be  given.  The  acceptance  must 
not  express  that  the  drawee  will  perform  his 
promise  by  any  other  means  than  the  pay- 
ment of  money.  (Bills  of  Exchange  Act, 
1882,  sections  17  and  21.) 

A  bill  may  be  accepted  (i)  before  it  is 
signed  by  the  drawer,  (2)  while  otherwise 
incomplete,  (3)  when  overdue,  or  (4)  after 
dishonour  by  previous  refusal  to  accept,  or 
by  non-payment.     (Section  18.) 

An  acceptance  may  be  general  or  qualified. 
A  general  acceptance  assents  without  qualifi- 
cation to  the  order  of  the  drawer. 

A  qualified  acceptance  expressly  varies  the 
effect  of  the  bill  as  drawn,  such  as  : — 

(i)  Acceptance  subject  to  the  fulfilment 
of  a  condition  (conditional). 

(2)  Acceptance  to  pay  part  only  of  the 
amount  for  which  the  bill  is  drawn 
(partial). 

(3)  Acceptance  to  pay  at  a  specified 
place  and  not  elsewhere  (local). 

(4)  Acceptance  to  pay  on  a  different 
date  from  that  in  the  bill  as  drawn 
(temporal). 

(5)  Acceptance  by  one  or  more  of  the 
drawees,  but  not  all  (ahquot).  (Sec- 
tion 19.) 

The  holder  of  a  bill  may  refuse  to  take 
a  qualified  acceptance,  and  treat  the  bill  as 
dishonoured,  but  where  a  qunlified  acceptance 
is  taken  without  the  previous  authority  or 
subsequent  assent  of  the  drawer  or  an  in- 
dorser,  such  drawer  or  indorser  is  discharged 
from  his  liability  on  the  bill.    (Section  44.) 

A  forged  or  unauthorised  signature  pur- 
porting to  accept  a  bill  is  wholly  inoperative, 
unless  the  party  against  whom  it  is  sought 
to  retain  or  enforce  payment  of  the  bill  is 
precluded  from  setting  up  the  forgery  or  want 
of  authority.  An  unauthorised  signature  not 
amounting  to  forgery  may,  however,  be 
ratified.     (Section  24.) 
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The  above  section  (24)  is  subject  to  the 
provisions  of  sections  80  and  82,  which 
afford  protection  to  bankers  paying  or  re- 
ceiving payment  of  cheques  in  good  faith  and 
without  negligence. 

The  delivery  by  a  person  of  his  signature 
upon  a  blank  stamped  paper,  so  that  it 
may  be  converted  into  a  bill,  is  prima  facie 
authority  to  fill  same  up  as  a  complete  bill 
for  any  amount  the  stamp  will  cover,  using 
the  signature  for  that  of  drawer,  acceptor,  or 
indorser.  The  bill  must  be  filled  up  within  a 
reasonable  time,  and  strictly  in  accordance 
with  instructions  given,  but  if  the  bill  after 
completion  is  negotiated  to  a  holder  in  due 
course,  he  may  enforce  it  as  if  it  had  been 
duly  filled  up  as  to  time  and  instructions, 
and  it  will  be  valid  and  effectual  for  all 
purposes.     (Section  20.) 

Acceptance  of  an  Offer.— The  acceptance 
of  an  offer  completes  a   contract,  provided 
the  requirements  of  the  law  as  to  form  of 
acceptance  be  complied  with.     An  offer  may 
be  withdrawn  at  any  time  before  acceptance, 
for  until  both  parties  are  bound,   neither  is 
bound.     So  an  offer  may  be  withdrawn   at 
any   time,  even    though   the    party    making 
the  offer  promised  to  keep  the  offer  open  for 
a  certain  time,  unless  the  promise   were  by 
deed  or  for  valuable  consideration.     Never- 
theless, the  person  who  made  the  offer  should 
notify  the  party  that  he  has  withdrawn  the 
offer  before  entering  into  a  contract  with  a 
third  party  in  reference  to  the  same  subject- 
matter  :  this  duty  may  be  waived  by  the  party 
to    whom   the   offer   is   made,    or   expressly 
negatived  by  the  party  making  same — e.g., 
an    offer    of    certain    goods    may   be   made 
"  subject  to  being  unsold  on  receipt  of  your 
acceptance."     It  has  been  held  that  under 
ordinary  circumstances  a  contract  is  complete 
so  soon  as  acceptance  is  signified,  therefore 
an   acceptance  by  post-letter  completes  the 
contract  when  the  letter  is  posted,  so  that  a 
telegram   (purporting  to  withdraw  an  offer) 
received  after  acceptance  is  posted  is  inopera- 
tive although  despatched  before  receipt  of  the 
acceptance.   A  written  offer  may  be  accepted 
verbally,  and  vice  versci. 

With  regard  to  the  requirements  as  to 
stamp  duty  a  mere  proposal  in  writing,  if 
accepted  by  parol,  is  not  liable  to  stamp 
duty    as    an    agreement.      But,   as   already 


stated,  these  rules  are  subject  to  the  legal 
requirements  attaching  in  special  cases.  (See 
Sale  of  Goods  Act  ;  Statute  of  Frauds.) 

Acceptor. — A  person  who  accepts  a  bill  of 
exchange  drawn  upon  him  ;  until  he  accepts 
he  is  called  the  drawee,  and  he  is  not  liable 
as  acceptor  of  the  bill  until  he  has  signed  it 
as  such  (1882  Act,  section  23)  and  delivered 
it  (section  21).  On  acceptance  he  is  pri- 
marily liable  to  pay  the  amount  of  the  bill 
according  to  the  tenor  of  his  acceptance,  and 
is  precluded  from  denying  to  a  holder  in  due 
course  {a)  the  existence  of  the  drawer,  the 
genuineness  of  his  signature  and  his  capacity 
and  authority  to  draw  the  bill,  [b)  if  the  bill 
be  payable  to  the  drawer's  order,  the  then 
capacity  of  the  drawer  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement, 
and  (c)  if  the  bill  be  payable  to  the  order  of 
a  third  person,  the  existence  of  the  payee  and 
his  then  capacity  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement 
(section  54).  A  bill  of  exchange  being  a 
simple  contract  the  acceptor  is  liable  to  the 
holder  for  six  years  from  the  maturity  of  the 
bill ;  and  as  regards  other  parties,  no  action 
on  a  bill  can  be  maintained  against  any  party 
thereto  after  the  expiration  of  six  years  from 
the  time  when  a  cause  of  ^.ciion  first  accrued 
to  the  then  holder  against  such  party.  For 
capacity  to  accept  a  bill  see  title  Infant  (Bills 
of  Exchange). 

Accident  Insurance.— Although  to  some 
extent  a  contract  of  indemnity,  this  class  of 
insurance  is  rather  an  undertaking  to  pay  a 
certain  specified  sum  in  the  event  of  death  or 
injury  from  accident.  This  distinction  is 
important,  for  the  insurer  on  paying  the  sum 
in  question  is  not  subrogated  to  the  rights  of 
the  assured,  and  if  damages  are  recoverable 
in  respect  of  the  injury  or  death  from  those 
who  were  responsible  for  the  accident,  such 
damages  may  be  recovered,  regardless  of  the 
fact  that  the  person  injured  had  been  insured. 

Accommodation  Bill.— A  bill  to  which  the 
acceptor,  drawer  or  indorser,  as  the  case  may 
be,  has  put  his  name,  without  consideration, 
for  the  purpose  of  accommodating  some  other 
party  who  is  to  provide  for  the  bill  when  due,  or, 
if  the  accommodation  party  be  the  acceptor, 
the  bill  is  one  whereof  the  prmcipal  debtor 
(according   to   the  terms  of  the  instrument) 
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is  in  substance  a  mere  surety  for  some  other 
person,  who  may  or  may  not  be  a  party  to 
the  bill. 

An  accommodation  bill  is  discharged  when 
it  is  paid  by  the  person  who  is  in  substance, 
though  not  in  form,  the  principal  debtor. 
(1882  Act,  section  59.)  Where  two  parties 
exchange  s/ffij^r  accommodation  acceptances,  ; 
such  acceptances  are  not  without  considera- 
tion, for  the  acceptance  of  the  one  party  is  : 
deemed  to  be  consideration  for  the  accept- 
ance by  the  other.     {Rolfe  v.  Caslon,  1795) 

Accommodation  Party.— A  person  who  has 
signed  a  bill  as  drawer,  acceptor  or  indorser, 
without  receiving  value  therefor,  and  for  the  , 
purpose  of  lending  his  name  to  some  other 
person.  The  accommcdation  party  is  liable 
on  the  bill  to  a  holder  for  value,  and  it  is 
immaterial  whether,  when  such  holder  took 
the  bill,  he  knew  such  party  to  be  an 
accommodation  party  or  not.  (1882  Act, 
section  28,)  The  person  accommodated 
engages  (a)  that  he  will  provide  funds  for 
payment  of  the  bill  at  maturity,  and  [b)  that 
if  (owing  to  his  omission  to  do  so)  the 
accommodation  party  is  compelled  to  pay 
the  bill,  he  will  indemnify  such  party.  The 
contract  of  indemnity  arising  out  of  the 
transaction  does  not  require  to  be  in  writing. 
In  general  the  Statute  of  Limitations  runs 
against  the  accommcdation  party  and  in 
favour  of  the  person  accommodated  from 
the  time  the  former  was  compelled  to  pay. 

An  accommodation  party  who  is  compelled 
to  pay  a  bill  has  all  the  rights  of  an  ordinary 
surety  under  such  circumstances,  so  that 
{inter  alia)  he  is  entitled  to  any  security  which 
may  be  held  by  the  creditor. 

Accord  and  Satisfaction.  —  Accord.  An 
agreement  between  two  persons,  one  of  whom 
has  a  right  of  action  against  the  other,  that 
the  latter  shall  do  or  give  something  in 
satisfaction  of  the  right  of  action. 

When  the  agreement  is  executed  and  satis- 
faction has  been  made  it  is  called  accord  and 
satisfaction. 

"  Accord  and  satisfaction  "  bars  the  right 
of  action,  but  accord  without  satisfaction 
does  not. 

In  the  case  of  an  ascertained  debt,  the 
acceptance  of  a  smaller  sum  is  no  satisfac- 
tion, for  it  is  simply  a  reduction  of  the  debt 


f^ro  tanto,  and  an  agreement  without  con- 
sideration to  waive  the  balance.  If,  how- 
ever, a  negotiable  instrument  be  given  for 
the  smaller  amount  there  would  be  satis- 
faction, and  an  action  for  the  balance  would 
not  be  maintainable. 

Account.-  A  statement,  narrative,  record,  or 
explanation  of  some  particular  matter  in 
words  or  figures  ;  commercially,  a  statement 
in  money,  showing,  with  any  necessary  ex- 
planation, the  result,  effect,  or  position  of  a 
specific  budness,  transaction,  or  person,  the 
precise  form  varying  according  to  the  circum- 
stances ot  the  case. 

Account  Current.— A  running  account  be- 
tween two  or  more  persons  or  firms.  The 
term  is  generally  applied  to  a  copy  of  a 
personal  account  in  a  Ledger,  which  is  being 
sent  to  the  person  in  question  in  order  to 
show  the  state  of  the  account  between  the 
parties.  The  interest,  if  chargeable,  is  stated 
on  both  sides  of  the  account  in  detail. 

Account  Day.— Sf^  Settling  Days. 

Accounting  Party.  —  A  person  liable  to 
account ;  particularly  one  who  officially  or 
otherwise  acts  and  deals  with  property  for  the 
purported  benefit  of  others,  such  as  agents, 
executors,  trustees,  liquidators,  and  receivers. 
"  It  is  the  first  duty  of  an  accounting  party  to 
"  be  constantly  ready  with  his  accounts." 

Account  Sales.— An  account  of  goo^s  sold  on 
commission  rendered  to  the  principal  by  the 
agent  to  whom  the  goods  were  consigned 
The  gross  proceeds  are  set  out,  with  all 
expenses  in  connection  with  the  consignment 
[including  the  agent's  commission]  deducted 
therefrom,  thus  showing  the  net  proceeds. 

i 

i  Account  stated.  — An  account  between 
parties,  showing  a  balance  which  has  been 
agreed  upon.  It  differs  from  an  open  account 
to  the    extent    that    the  burden  of   proof  is 

1  thrown  upon  the  party  who  seeks  to  impeach 
it. 

j  The  admission  of  a  balance  due  upon  an 

account  imports  a  promise  to  pay  such 
balance,  and  gives  rise  to  an  action  ex 
contractu. 

'  All     accounts     stated     with     infants    are 

declared  absolutely  void  by  the  Infants' 
Relief  Act  1874. 
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Accretion.— The  act  of  growing  to  a  thing. 
A  specific  bequest  if  vested  carries  all  the 
income  and  profits  which  may  accrue  upon  it 
after  the  testator's  death. 

Accumulated  Profits.— Profits  of  a  concern 
undistributed  among  its  proprietors.  Such 
profits  must  not  be  subject  to  the  replacement 
of  any  knoivn  shrinkage  of  the  assets  of  the 
concern,  otherwise  the  accumulations  are 
really  diminished  to  the  extent  of  that 
shrinkage. 

"  Carrying  profits  to  a  Suspense  or  to  a 
"Reserve  Account  does  not  necessarily 
"  change  their  character,  still  less  their 
"  owilership  ;  they  remain  the  undrawn 
"  profits  of  those  persons  to  whom  they 
"  belonged — dedicated,  no  doubt,  to  certain 
"  purposes,  but  not  otherwise  altered  in  their 
"  character  or  ownership.  If  the  purpose  for 
"  which  those  profits  are  set  apart  fail,  they 
"  become  divisible,  not  as  capital,  but  as 
"undrawn  profits"  (Lindley,  L.J.,  Re  Bridg- 
water Co.). 

The  Companies  Act  1880,  section  3,  pro- 
vides for  the  distribution  of  accumulated 
profits  amongst  the  shareholders,  in  reduction 
of  the  paid-up  capital  of  the  company,  but  it 
is  difficult  to  see  how  the  provisions  of  the 
section  can  be  complied  with.  There  are  two 
funds  to  be  dealt  with — (i)  the  capital  fund 
and  (2)  the  accumulated  profits,  and  a  distri- 
bution of  a  certain  amount  amongst  the 
shareholders  cannot  reduce  both  funds  to 
the  extent  of  the  amount  distributed. 
Either  the  accumulated  profits  fund  must 
remain  intact,  or  the  capital  paid  up  must 
exist  as  before.  If  the  latter  procedure 
be  adopted,  the  section  really  allows  of 
another  method  of  increasing  the  capital, 
for  it  is  provided  that  the  unpaid  capital 
is  increased  by  the  amount  distributed. 
There  is  little  to  be  gained,  however,  by  a 
study  of  this  point,  for  the  section  is  to  all 
intents  a  dead  letter. 

If  a  law  is  bad  or  impossible,  a  strict  con- 
struction of  it  operates  as  an  effective  repeal. 
In  this  case  the  section  has  been  (i)  construed 
as  authorising  the  reduction  of  two  funds  by 
the  same  payment  to  the  full  extent  of  such 
payment,  (2)  declared  an  impossibility,  and 
(3)  disregarded. 

Accumulation  of  Income. — The  prospective 
accumulation  of  income  is  restrained  by  39  & 


40  George  III.,  c.  98.  This  statute  is  called 
Lord  Loughborough's  Act,  or  more  commonly 
the  Thellusson  Act,  from  the  case  which 
caused  its  enactment.  The  Act  declares  that 
no  person  shall  by  deed,  will,  or  otherwise 
dispose  of  any  property,  whether  real  or 
personal,  in  such  a  manner  that  the  income 
thereof  shall  be  accumulated  for  a  longer 
period  than  (i)  the  life  of  the  grantor,  or  (2) 
twenty-one  years  from  the  death  of  the 
grantor,  or  (3)  during  the  minority  of  any 
person  living,  or  en  ventre  sa  mere  at  the  death 
of  the  grantor,  or  (4)  during  the  minority  of 
any  person  who  would,  if  of  full  age,  be 
entitled  to  the  income  to  be  accumulated. 
The  effect  of  the  statute  is  to  leave  directions 
for  accumulation  valid  so  long  as  they  are 
not  contrary  to  the  provisions  of  the  Act.  If 
the  directions  for  accumulation  aim  at  a 
duration  beyond  the  statutory  limits,  they  are 
valid  until  the  date  upon  which  (according  to 
the  circumstances)  the  statutory  limit  is 
reached,  when  such  directions  cease,  and 
become  of  no  effect. 

The  Act  does  not  extend  to  (i)  any 
provision  for  the  payment  of  debts,  (2)  any 
provision  for  raising  portions  for  a  child  of 
the  grantor,  or  a  child  of  a  person  taking  an 
interest  under  the  grant,  or  (3)  any  direction 
with  regard  to  timber  upon  any  lands. 

Acknowledgment  of  Debt  or  Liability.— 

The  admission  by  a  person  of  a  debt  or 
liability  after  the  expiration  of  the  particular 
period  prescribed  by  the  Statutes  of  Limita- 
tion for  bringing  an  action  thereon,  whereby 
he  is  deprived  of  the  benefits  of  the  statutes. 
The  acknowledgment  must  be  in  writing, 
signed  by  the  party  to  be  charged  (or  his 
duly  authorised  agent),  or  by  part  payment 
of  principal  or  interest.  An  acknowledgment 
as  to  simple  contracts  is  said  to  create  a  new 
obligation,  whilst  an  acknowledgment  as  to 
specialties  revives  the  old  one.  If  a  written 
acknowledgment  be  relied  upon,  it  must  either 
express  or  imply  a  promise  to  pay. 

Part  payment  in  respect  of  a  simple  con- 
tract will  not  revive  the  whole  debt  unless  a 
promise  to  pay  the  balance  can  be  fairly 
inferred  from  the  part  payment,  but  in  the 
case  of  specialties,  part  payment,  like  a  written 
acknowledgment,  revives  the  old  obligation, 
and  the  whole  debt  is  revived  irrespective  of 
any  promise  to  pay  the  balance. 
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With  regard  to  contracts  in  respect  of  which 
two  or  more  persons  are  jointly  liable,  and 
one  of  them  makes  an  acknowledgment  suffi- 
cient to  "take  the  case  out  of  the  statute," 
there  is  again  a  difference  between  simple  and 
specialty  contracts.  As  the  acknowledgment 
of  a  simple  contract  creates  a  neiv  obligation 
the  party  making  the  acknowledgment  is 
alone  liable  thereon,  but  in  the  case  of  a 
specialty  it  revives  the  old  obligation  and 
sets  the  action  free  against  all  parties. 

The  Mercantile  Law  Amendment  Act  1856 
provides,  however,  that  part  payment  of  a 
statute -barred  debt  by  one  or  more  co- 
contractors  shall  not  affect  the  position  of 
the  others,  whether  the  liability  is  under 
simple  or  specialty  contract. 

A  person  is  bound  by  an  undertaking  to 
pay  a  statute-barred  debt,  even  though  there 
be  no  fresh  consideration  for  the  promise  to 
do  so. 

The  authority  of  executors  (in  respect  of 
the  administration  of  the  estate)  being  a 
several  one,  one  executor  can  revive  the 
statutes  without  the  others,  but  only  as 
against  the  estate  (/  e.,  a  liability  to  pay  de 
bofiis  testator  is),  it  having  been  held  that 
"chargeable"  in  section  i  of  9  Geo.  IV., 
chap.  14  (Tenterden's  Act),  means  ^'■personally 
''chargeable."  Thus,  an  acknowledgment  by 
one  or  more  executors  binds  the  estate,  but 
does  not  bind  the  other  executors  personally. 

The  acknowledgment  of  a  debt  contained 
in  a  debtor's  statement  of  affairs  (under  Bank- 
ruptcy procedure)  will  not  operate  to  revive 
such  debt  if  statute-barred.  {Everett  v.  Robin- 
son, 1858.) 

The  acknowledgment  of  a  statute-barred 
debt  is  also  termed  the  "  revival  of  the 
•'  statutes."     {See  Limitation  of  Actions.) 

Acquittance. — A  written  discharge  of  a  debt 
due  or  sum  of  money  payable,  whereby  the 
party  to  whom  the  payment  is  due,  on  receipt 
thereof,  admits  that  he  has  been  paid,  so  thgt 
he  cannot  demand  the  sum  again  if  the 
acquittance  be  produced. 

Actio  personalis  moritur  cum   persona. 

— A  personal  right  of  action  dies  with  the 
person.  This  is  the  rule  of  common  law,  but 
it  has  been  materially  modified  by  statute  as 
follows : — 


4  Edward  III.,  chap.  7. 

Executors  have  the  same  right  of  action 
for  trespass  done  to  the  goods  and  chattels 
of  the  testator  and  may  recover  damages 
in  like  manner  as  the  testator  might  have 
done  had  he  lived.  (Administrators  are 
within  the  statute.) 
3  and  4  William  IV.,  chap.  42. 

Real  Estate. — Executors  (or  adminis- 
trators) may  maintain  an  action  for 
trespass  for  any  injury  done  to  the  real 
estate  of  the  testator  in  his  lifetime, 
provided  the  injury  was  done  within  six 
months  prior  to  the  death,  and  the 
action  be  brought  within  one  year  after 
the  death  of  the  testator. 

Real  and  Personal  Estate. — Actions  may 
be  maintained  against  executors  (or 
administrators)  in  respect  of  any  wrong 
done  by  the  testator  in  his  lifetime, 
whereby  injury  was  done  to  the  real  or 
personal  estate  of  another,  provided 
the  injury  was  done  within  six  months 
prior  to  the  death  and  the  action  be 
brought  within  six  months  after  the 
executors  (or  .administrators)  have  taken 
up  the  administration  of  the  estate. 

Lord  Campbell's  Act,  9  S'  10  Vict.,  chap.  93. 
This  Act,  as  amended  by  27  &  28  Vict., 
c.  95,  provides  that  the  personal  repre- 
sentatives of  a  deceased  person  can  sue 
for  damages  for  the  benefit  of  his  near 
relatives  if  his  death  was  caused  by 
circumstances  of  such  a  character  that  if 
the  man  had  not  died  he  would  himself 
have  been  able  to  maintain  an  action  for 
the  injuries.  The  representatives  must 
sue  within  twelve  months  of  the  death, 
but  if  they  do  not  sue  within  six  months 
of  the  death,  the  persons  entitled  to  the 
damages  may  themselves  sue. 

Employers'  Liability  Acts. 

A  right  of  action  is  given  to  the  repre- 
sentatives of  a  workman  who  is  killed  in 
the  course  of  his  employment. 
In  addition  to  the  Employers'  Liability  Acts 
the  Workmen's  Compensation   Act  of   1897 
makes  a  still  further  encroachment  upon  the 
above  common  law  rule. 

With  regard  to  the  provisions  of  3  &  4 
William  IV.  {supra)  it  has  been  recently  held 
that  the  time  prior  to  the  death  runs  from  the 
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date  the  injury  is  done,  and  not  from  the  time 
the  wrong  is  committed  which  caused  it. 
Damages  recovered  by  executors  or  adminis- 
trators are  to  be  treated  as  personal  estate, 
whilst  damages  payable  by  them  are  to  be 
treated  as  simple  contract  debts. 

Except  so  far  as  the  common  law  rule  has 
been  modified  by  statute  it  is  still  in  force,  no 
action  being  maintainable  in  respect  of  purely 
personal  wrongs,  either  by  or  against  the 
legal  representatives. 

The  general  rule  applies  to  a  claim  for 
damages  in  respect  of  fraudulent  misrepre- 
sentation {Peck  V.  Gurney,  L.R.  6  H.L.  377), 
but  the  ,  executors  or  administrators  of  a 
director  or  other  person  who  made  the  mis- 
representation may  be  liable  to  the  extent  to 
which  the  estate  of  the  deceased  benefited  by 
the  misrepresentation.  {Phillips  v.  Horn/ray, 
24  CD.  439.) 

Active  Debt.— A  debt  in  respect  of  which 
part  payment  of  principal  or  interest  is  from 
time  to  time  being  made. 

Active  Trust.— A  confidence  in  connection 
with  which  there  are  duties  to  be  performed. 

Act  of  Bankruptcy. — An  act  the  perform- 
ance of  which  by  a  debtor  renders  him  liable 
to  be  adjudicated  bankrupt.  The  various  acts 
of  bankruptcy  fall  into  the  following  classes :  — 

(i)  Conveyance  or  assignment  of  property 
to  a  trustee  for  the  benefit  of  creditors 
generally  (even  though  unregistered). 
{See  Deed  of  Arrangement.) 

(2)  A  fraudulent  gift  or  conveyance  of 
property  or  any  part  thereof.  {See 
Fraudulent  Conveyances,  &c.) 

(3)  Any  conveyance  of  property,  or  creation 
of  a  charge  thereon,  which  would,  in  the 
event  of  bankruptcy,  be  deemed  a 
fraudulent  preference.  {See  Fraudulent 
Preference.) 

(4)  Departure  or  remaining  out  of  England, 
or  from  dwelling-house,  ^'C,  with  intent 
to  defeat  or  delay  creditors.  {See 
Absconding  Debtor,  Keeping  House.) 

(5)  Levy  of  execution  by  seizure  and  sale  of 
goods  ;  or  seizure  and  retention  by  the 
sheriff  for  21  days,  provided  that  the  time 
occupied  by  interpleader  proceedings  (if 
any)  is  not  to  be  counted  as  part  of  the 
21  days.     {See  Execution  Creditor.) 


(6)  Declaration  of  inability  to  pay  debts  or 
presentation  of  a  petition  by  the  debtor 
himself.     {See  Bankruptcy  Petition.) 

(7)  Non-compliance  with  the  requirements 
of  a  bankruptcy  notice.  {See  Bankruptcy 
Notice.) 

(8)  Notification  to  creditors  that  payment 
of  debts  has  been  or  is  about  to  be 
suspended.  {See  Suspension  of  Pay- 
ment.) 

(1883  Act,  section  4  ;  1890  Act,  section  i.) 
(g)  The  making  of  a  receiving  order  by  the 
Court  in  response  to  and  in  lieu  of  an 
application  to  commit  the  (judgment) 
debtor.  This  latter  is  deemed  to  be  an  act 
of  bankruptcy.  (Section  103.)  {See 
Judgment  Creditor.) 

An  act  of  bankruptcy  is  only  available  for 
the  presentation  of  a  petition  thereon  for  the 
three  months  next  following  such  act  (section 
6),  and  the  term  *'  available  act  ot  bank- 
ruptcy "  is  defined  as  "  any  act  of  bankruptcy 
"  available  for  a  bankruptcy  petition  at  the 
"date  of  the  presentation  of  the  petition  on 
"  which  the  receiving  order  is  made." 
(Section  168.) 

The  trustee's  title  relates  back  to  the  act 
of  bankruptcy  upon  which  the  petition  is 
grounded,  or  if  there  have  been  other  acts  of 
bankruptcy  the  trustee's  title  relates  back  to 
and  the  bankruptcy  is  deemed  to  commence 
at  the  time  of  the  earliest  act  of  bankruptcy 
proved  to  have  been  committed  within  three 
months  next  preceding  the  date  of  the 
presentation  of  the  petition.  (1883  Act, 
section  43.) 

Act  of  God. — A  direct,  violent,  sudden  and 
irresistible  act  of  Nature,  which  could  not  by 
any  human  intervention,  care,  or  reasonable 
precautions  have  been  foreseen  or  prevented. 

Act  of  Parliament.— A  law  made  by  the 
Sovereign,  with  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  the 
Commons,  in  Parliament  assembled.  Before 
an  Act  is  passed  it  is  termed  a  "  Bill."  The 
Acts  are  either  (i)  public ;  (2)  special  ;  or  (3) 
private.  Acts  of  Parliament  are  sometimes 
termed  statutes.  Where  common  law  and 
statute  law  differ,  the  common  law  gives  place 
to  the  statute— so  an  old  statute  gives  place 
to  a  contrary  new  one.     {See  title  Law.) 
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Actuarial  Report.— A  report  made  by  an 
actuary  based  upon  calculations  made  by 
him. 

The  Life  Assurance  Companies  Act  1870 
provides  that  every  life  assurance  company 
shall,  once  in  every  five  years,  if  established 
after  the  passing  of  the  Act,  and  once  in  every 
ten  years  if  established  before  that  time,  or  at 
such  shorter  intervals  as  may  be  prescribed 
by  the  company's  regulations,  cause  an  inves- 
tigation to  be  made  into  its  financial  condi- 
tion by  an  actuary,  and  shall  cause  an  abstract 
to  be  made  of  the  report  of  such  actuary  in 
the  form  prescribed  by  the  Act,  A  printed 
copy  of  such  report  must  be  deposited  with 
the  Board  of  Trade  within  nine  months  after 
the  date  to  which  it  has  been  prepared,  and  a 
printed  copy  must  also  be  forwarded  to  every 
shareholder  and  policy-holder  of  the  com- 
pany, upon  application  being  made.  {See 
Life  Assurance  Companies.) 

Actuary. — A  person  skilled  in  the  calculation 
of  the  value  of  life  interests,  annuities,  and 
life  assurance  matters. 

The  officer  of  a  life  assurance  company 
whose  duty  it  is  to  make  the  necessary  com- 
putations in  connection  with  the  statistics 
and  finances  of  life  assurance,  and  who  has  to 
make  the  actuarial  reports  required  by  the 
Life  Assurance  Act  1870. 

An  officer  appointed  to  keep  the  accounts 
of  a  savmgs  bank. 

Address  Book. — Every  company  to  which  the 
Companies  Clauses  Consolidation  Act  1845 
applies  {i.e.,  certain  companies  incorporated 
by  special  Act)  is  required  by  that  Act  to 
keep  a  Shareholders'  Address  Book  contain- 
ing the  full  names  of  the  shareholders  in 
alphabetical  order  and  their  respective 
addresses  and  descriptions. 

Every  life  assurance  company  must  also 
comply  with  the  above  provisions  in  pursu- 
ance of  the  Life  Assurance  Act  1870. 

{See  Register  of  Members,  Register  of 
Directors  and  Managers.) 

Address  Commission.— A  commission  pay- 
able by  the  owners  of  a  vessel  upon  the 
amount  of  the  freight  if  procured  by  a  char- 
terer other  than  the  consignee. 


Ademption.— The  taking  away  of  a  legacy  by 
the  alienation  or  conversion  of  the  subject- 
matter  of  the  legacy  by  the  testator  during  his 
lifetime. 

Specific  legacies  are  subject  to  ademption, 
but  demonstrative  legacies,  on  the  failure  of 
the  particular  fund,  rank  as  general  legacies. 

Adhesive  Stamp. — A  stamp  attached  to  a 
document  by  the  party  as  distinct  from  an 
impressed  stamp  affixed  by  the  Revenue 
authorities.  Foreign  bills  and  promissory 
notes,  inland  bills  payable  on  demand, 
receipts  for  the  payment  of  money,  agreements 
under  hand,  and  a  protest  of  a  bill  of 
exchange  are  instances  where  an  adhesive 
stamp  is  permitted. 

Section  8  of  the  Stamp  Act  1891  pro- 
vides :  — 

An  instrument,  the  duty  upon  which  is 
required  or  permitted  by  law  to  be  denoted 
by  an  adhesive  stamp,  is  not  to  be  deemed  duly 
stamped  with  an  adhesive  stamp  unless  the 
person  required  by  law  to  cancel  the  adhesive 
stamp  cancels  the  same  by  writing  on  or 
across  the  stamp  his  name  or  initials,  or  the 
name  or  initials  of  his  firm,  together  with  the 
true  date  of  his  so  writing,  or  otherwise 
effectively  cancels  the  stamp  and  renders  the 
same  incapable  of  being  used  for  any  other 
instrument,  or  for  any  postal  purpose,  or 
unless  it  is  otherwise  proved  that  the  stamp 
appearing  on  the  instrument  was  affixed 
thereto  at  the  proper  time. 

Where  two  or  more  adhesive  stamps  are 
used  to  denote  the  stamp  duty  upon  an 
instrument  {e.g.,  two  halfpenny  stamps  in 
lieu  of  a  penny  one),  each  or  every  stamp 
is  to  be  cancelled  in  the  manner  aforesaid. 

Every  person  who,  being  required  by  law 
to  cancel  an  adhesive  stamp,  neglects  or 
refuses  duly  and  effectually  to  do  so  in  the 
manner  aforesaid  shall  incur  a  fine  of  ten 
pounds.     {See  Impressed  Stamp.) 

Adjourned  Meeting.— A  continuation  of  an 
original  meeting  at  another  time,  at  the  same 
or  another  place.  In  the  absence  of  special 
provision  to  the  contrary,  there  is  no  necessity 
to  give  notice  of  an  adjourned  meeting.  But, 
as  a  rule,  the  regulations  of  a  company  pro- 
vide that  no  business  shall  be  transacted  at 
an  adjourned  meeting  except  such  as  was 
left  unfinished  at  the  original  meeting. 
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Adjournment. — Postponing  to  another  time 
or  place  ;  a  continuation  of  a  meeting  from 
one  day  to  another.  _  The  vacation  of  the 
chair  by  the  chairman  does  not  per  se  adjourn 
a  meeting,  for  if  those  present  consider  the 
chairman  has  acted  improperly,  they  can 
elect  another  chairman  and  proceed. 

Adjudication. — The  act  of  the  Court  whereby 
a  man  is  declared  bankrupt  and  is  divested 
of  his  property,  which  is  to  be  applied  in 
payment  of  his  debts. 

Where  a  receiving  order  is  made  against  a 
debtor  the  Court  adjudge  him  bankrupt: — 

(i)  If  the  creditors  at  the  first  meeting,  or 
any  adjournment  thereof,  by  ordinary 
resolution  so  resolve.  (1883  ^ct,  section 
20  ) 

(2)  If  the  creditors  pass  no  resolution  there- 
on.    (Ibid.) 

{3)  If  the  creditors  do  not  meet  to  consider 
the  matter,  or  a  quorum  does  not  attend 
the  meeting  called  by  the  Official 
Receiver,  or  one  adjournment  thereof. 
{Ibid.,  and  Rule  191.) 

(4)  If  a  composition  or  scheme  is  not 
accepted  and  approved  within  fourteen 
days  after  the  public  examination  has 
been  concluded,  or  such  extended  time 
as  may  be  allowed  by  the  Court.     (Ibid.) 

(5)  Where  the  Official  Receiver  satisfies  the 
Court  that  the  debtor  has  absconded. 
(Rule  igi.) 

(6)  Where  the  public  examination  of  the 
debtor  is  adjourned  sine  die.   (Rule  192A.) 

(7)  Where  the  debtor  does  not  intend  to 
propose  any  scheme  or  composition, 
(f^ule  191.) 

(8)  Where  an  estate  is  being  wound  up  in  a 
summary  manner  and  the  Court  is 
satisfied,  as  a  result  of  the  public  exami- 
nation, that  a  scheme  or  composition 
ought  not  to  be  sanctioned,  by  reason  of 
the  conduct  of  the  debtor.     (Rule  273.) 

(9)  Where  the  debtor  applies  to  the  Court 
to  be  adjudged  bankrupt.  Such  applica- 
tion may  be  made  orally  and  without 
notice.     (Rule  190.) 

(10)  Where  the  debtor  fails  to  submit  his 
statement  of  affairs  to  the  Official 
Receiver  without  reasonable  excuse. 
(1883  Act,  section  16.) 


An  order  of  adjudication  may  be  made 
although  the  debtor  has  died  since  the  com- 
mencement of  the  bankruptcy  proceedings. 
(1883  Act,  section  108,  and  Re  Walker  1886.) 

No  order  of  adjudication  will  be  made 
against  a  firm  in  the  firm  name,  but  it  will 
be  made  against  the  partners  individually. 
(Rule  264.) 

There  are  three  cases  in  which  the  Court 
may  annul  the  adjudication,  viz.  : — 

(i)  Where  a  composition  or  scheme  is 
accepted  by  the  creditors  and  approved 
by  the  Court  after  adjudication.  (1883 
Act,  section  23.) 

(2)  Where,  in  the  opinion  of  the  Court,  the 
debtor  ought  not  to  have  been  adjudged 
bankrupt.     (Section  35  ) 

(3)  Where  it  is  proved  to  the  satisfaction  of 
the  Court  that  the  debts  of  the  bank- 
rupt have  been  paid  in  full.  {Ibid.)  It 
does  not  necessarily  follow  that  the 
Court  will  annul  an  adjudication  on  the 
payment  of  20s.  in  the  £ ;  all  the 
circumstances  will  be  inquired  into. 
{See  Arrangements  in  Bankruptcy, 
Bankruptcy  Petition,  Infant,  Lunatic, 
Married  Woman,  Receiving  Order,  &c.) 

Adjudication  Stamp. — The  stamp  affixed  to 
an  instrument  after  the  Commissioners  of 
Inland  Revenue  have,  on  request,  in  cases  of 
doubt,  assessed  the  duty  payable  on  the 
instrument. 

Administration,  Letters  of. — Where  a  per- 
son dies  intestate,  and  under  certain  other 
circumstances  {see  titles  Administrator,  et  seq.), 
letters  of  administration  are  granted  by  the 
Court  to  some  proper  person,  called  the 
administrator.  Grants  of  administration  are 
either  {a)  general  or  unlimited,  or  {b)  special 
or  limited.  In  the  former  case  the  whole  of 
the  estate  is  committed  to  the  administrator's 
charge,  and  his  powers  and  functions  vary 
little  from  those  of  an  executor,  but  a  limited 
administration  extends  only  to  a  part  of  the 
estate,  or  to  a  certain  locality  or  for  a  specified 
time. 

Generally,  the  widow  or  widower  (as  the 
case  may  be)  has  the  prior  right  to  administer 
an  intestate's  estate,  and  then  in  the  following 
order  come  the  children,  grand-children, 
great  grand-children,  father,  mother,  brothers 
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and  sisters,  &c.,  all  being  equally  entitled  as 
regards  those  of  the  same  degree.  Males  are 
generally  preferred  to  females,  and  those  of 
whole  blood  to  the  half-blood,  other  things 
being  equal. 

The  Land  Transfer  Act  1897  provides  that 
where  the  intestate  dies  possessed  of  land,  the 
heir-at-law,  if  not  one  of  the  next-of-kin,  shall 
be  nevertheless  equally  entitled  to  the  grant 
of  administration. 

The  Court  will  not  make  a  grant  pcrsaltumi 
but  a  person  who  is  entitled  to  administration 
may  renounce  the  right.  The  Court,  how- 
ever, will  not  grant  administration  unless 
those  having  the  prior  right  have  either 
renounced  or  have  been  cited  to  appear 
before  the  Court  to  assent  to  the  grant  to 
another. 

Failing  any  other  person  entitled,  the  Court 
may  grant  administration  to  a  creditor,  but 
only  where  the  creditor  has  no  security  for 
his  debt,  and  undertakes  to  pay  all  debts  pro 

rata. 

Every  person  (other  than  the  Solicitors  to 
the  Treasury  and  Duchy  of  Lancaster)  to 
whom  letters  of  administration  are  granted 
must  give  security  for  the  due  performance  of 
his  duties  in  connection  with  the  administra- 
tion of  the  estate,  as  he  is  not  deenled  to  have 
had  that  personal  confidence  of  the  deceased 
which  is  presumed  in  favour  of  an  executor. 

Although  an  executor  who  has  proved  a 
will  cannot  take  steps  to  revoke  the  grant  of 
probate,  it  is  the  duty  of  an  administrator, 
should  he  discover  a  will  of  the  testator,  to 
inform  the  Court,  and  take  such  steps  as  may 
be  necessary  to  revoke  the  grant  of  adminis- 
tration. 

Although  an  executor's  right  is  derived 
from  the  will,  and  the  law  knows  no  interval 
between  the  death  of  the  testator  and  the 
vesting  of  the  right  in  the  executor  (the  sub- 
sequent grant  of  probate  being  the  mere 
evidence  of  the  right),  the  title  of  an  adminis- 
trator is  derived  solely  from  the  letters  of 
administration,  and  strictly  the  administrator 
has  no  authority  or  title  before  the  grant  has 
been  made,  and  even  then  only  in  respect  of 
the  estate  as  it  exists,  or  in  respect  of  things 
afterwards  coming  into  existence, 


This  state  of  things,  if  strictly  adhered  to, 
would  obviously  result  in  loss  to  the  estate 
pending  the  grant,  because  no  one  would  have 
title  or  authority  in  the  interval  to  protect 
the  assets,  &c.  ;  the  Courts,  however,  in  order 
to  prevent  such  a  state  of  things,  have 
"  adopted  the  convenient  fiction  that  letters 
"of  administration  when  obtained  operate 
"  retrospectively,  having  relation  back  to  the 
"  death  of  the  deceased,  so  as  to  enable  the 
"  administrator  to  sue  before  the  grant  to  him 
"  of  administration,  or  after  administration 
"  in  respect  of  matters  occurring  previously 
"  thereto  ;  but  it  would  appear  that  he  can 
"  only  sue  when  the  act  done  is  for  the  benefit 
"  of  the  estate." 

In  any  case,  as  in  the  case  of  an  executor, 
the  administrator  cannot  proceed  (before  the 
grant  of  administration)  beyond  the  point 
where  proof  of  title  becomes  necessary  by 
production  of  the  letters  of  administration. 

The  above  are  the  more  important  dis- 
tinctions between  the  ofhce  of  an  executor 
and  an  administrator,  their  rights,  liabilities, 
and  duties  generally  being  somewhat  similar 
in  other  respects.  {See  Administration  of 
Assets.  Executor.) 

Administration  of  Assets  (of  a  deceased 
person). — In  the  administration  of  the 
estate  of  a  deceased  person  the  assets  are  to 
be  applied  in  payment  of  the  debts  in  the 
following  order : — 

(i)  The  general  personal  estate,  not  be- 
queathed, or  bequeathed  only  by  way 
of  residue. 

(2)  Real  estate  devised  in  trust  to  pay 
debts. 

(3)  Real  estate  descended  to  the  heir  and 
not  charged  with  debts. 

(4)  Real  or  personal  estate,  devised  or 
bequeathed  subject  to  the  payment  of 
debts. 

(5)  General  legacies  and  annuities. 

(6)  Specific  legacies. 

[Demonstrative  legacies  are  treated  as 
specific  if  the  fund  remains,  if  not, 
they  are  treated  as  general  legacies.] 

(7)  Real  or  personal  estate  subject  to  a 
general  power  of  appointment  which 
has  been  exercised  in  favour  of  volun- 
teers. 
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(8)  Paraphernalia  of  the  widow. 

The  debts  are  payable  out  of  the  assets  in 
the  following  order  : — 

(i)  Reasonable  funeral  and  testamentary 
expenses. 

(2)  Debts  due  to  the  Crown. 

(3)  Debts  to  which  particular  statutes  give 
priority,  such  as  income  tax,  poor  rates, 
debts  owing  to  building  or  friendly 
societies  ex  officio,  regimental  debts,  &c. 

(4)  Registered  judgments  against  the  de- 
ceased (within  five  years  prior  to  the 
death),  and  unregistered  judgments  if 
recovered  against  the  personal  repre- 
sentatives themselves. 

(5)  Recognisances  and  statutes. 

(6)  Specialty  contracts  (if  for  valuable 
consideration)  and  simple  contracts, 
including  unregistered  judgments  re- 
covered against  the  deceased  in  his 
lifetime. 

(7)  Voluntary  bonds  or  covenants.  If, 
however,  a  voluntary  bond  be  assigned 
for  value  in  the  lifetime  of  the  deceased 
it  will  rank  as  though  originally  given 
for  valuable  consideration. 

Prior  to  Hinde  Palmer's  Act  (32  &  33  Vict, 
c.  46)  all  specialty  debts  ranked  equally  with 
simple  contract  debts  as  against  equitable 
assets,  but  in  priority  as  against  legal  assets, 
but  the  above  Act  abolished  the  priority  save 
as  regards  an  executor's  right  of  retainer. 

Section  10  of  the  Judicature  Act  1875 
provides  that  in  the  administration  by  the 
Court  of  the  assets  of  any  person  dying  after 
ist  November  1875,  and  whose  estate  may 
prove  insufficient  to  pay  his  debts  in  full,  the 
same  rules  shall  be  observed  as  to  the  re- 
spective rights  of  secured  and  unsecured  creditors, 
and  as  to  the  debts  provable,  &c.,  as  may  be  in 
force  for  the  time  being  under  the  law  of 
bankruptcy.  This  section  does  not  adopt 
the  whole  of  the  bankruptcy  rules,  the 
following  having  no  application  to  the  ad- 
ministration : — 

(i)  Limitation  of  the  landlord's  right  of 
distress. 

(2)  The  avoidance  of  voluntary  settle- 
ments. 


(3)  The   avoidance   of    fraudulent   prefer- 
ences. 

(4)  The  "  order  and  disposition  "  doctrine, 
See  Deceased  Insolvent,  Hinde  Palmer's 

Act,  Land  Transfer  Act  1897,  Legal  Assets, 
Preference,  Retainer. 

Administration  Order. — 

(i)  Where  a  judgment  has  been  obtained  in 
a  County  Court  and  the  debtor  is  unable 
to  pay  the  amount  forthwith,  and  alleges 
that  his  whole  indebtedness  amounts  to 
a  sum  not  exceeding  fifty  pounds, 
inclusive  of  the  debt  for  which  the 
judgment  is  obtained,  the  County  Court 
may  make  an  order  providing  for  the 
administration  of  his  estate,  and  for  the 
payment  of  his  debts  by  instalments  or " 
otherwise,  and  either  in  full  or  to  such 
extent  as  to  the  County  Court  under  the 
circumstances  of  the  case  appears  prac- 
ticable, and  subject  to  any  conditions  as 
to  his  future  earnings  or  income  which 
the  Court  may  think  just. 

(2)  The  order  shall  not  be  invalid  by  reason 
only  that  the  total  amount  of  the  debts  is 
found  at  any  time  to  exceed  fifty  pounds, 
but  in  such  case  the  County  Court  may, 
if  it  thinks  fit,  set  aside  the  order. 

(3)  Where,  in  the  opinion  of  the  County 
Court  in  which  the  judgment  is  obtained, 
it  would  be  inconvenient  that  that  Court 
should  administer  the  estate,  it  shall 
cause  a  certificate  of  the  judgment  to  be 
forwarded  to  the  County  Court  in  the 
district  of  which  the  debtor  or  the 
majority  of  the  creditors  resides  or 
reside,  and  thereupon  the  latter  County 
Court  shall  have  all  the  powers  which  it 
would  have  under  this  section  had  the 
judgment  been  obtained  in  it. 

(4)  Where  it  appears  to  the  Registrar  of  the 
County  Court  that  the  property  of  the 
debtor  exceeds  in  value  ten  pounds,  he 
shall,  at  the  request  of  any  creditor,  and 
without  fee,  issue  execution  against  the 
debtor's  goods,  but  the  household  goods, 
wearing  apparel,  and  bedding  of  the 
debtor  or  his  family,  and  the  tools  and 
implements  of  his  trade  to  the  value  in 
the  aggregate  of  ;^2o,  shall  to  that 
extent  be  protected  form  seizure. 
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(5)  When  the  order  is  made  no  creditor 
shall  have  any  remedy  against  the 
person  or  property  of  the  debtor  in 
respect  of  any  debt  which  the  debtor 
has  notified  to  a  County  Court,  except 
with  the  leave  of  that  County  Court, 
and  on  such  terms  as  that  Court  may 
impose ;  and  any  County  Court  or 
inferior  Court  in  which  proceedings  are 
pending  against  the  debtor  in  respect  of 
any  such  debt  shall,  on  receiving  notice 
of  the  order,  stay  the  proceedings,  but 
may  allow  costs  already  incurred  by  the 
creditor,  and  such  costs  may,  on  appli- 
cation, be  added  to  the  debt  notified. 

(6)  If  the  debtor  makes  default  in  payment 
of  any  instalment  payable  in  pursuance  of 
any  order  under  this  section,  he  shall, 
unless  the  contrary  is  proved,  be  deemed 
to  have  had  since  the  date  of  the  order 
the  means  to  pay  the  sum  in  respect  of 
which  he  has  made  default,  and  to  have 
refused  or  neglected  to  pay  the  same. 

(7) 

(8)  Money  paid  into  Court  under  the  order 
shall  be  appropriated  first  in  satisfaction 
of  the  costs  of  the  plaintiff  in  the 
action,  next  in  satisfaction  of  the  costs 
of  administration  (which  shall  not  ex- 
ceed two  shillings  in  the  pound  on  the 
total  amount  of  the  debts),  and  then  in 
liquidation  of  debts  in  accordance  with 
the  order. 


(9) 


(10)  Any  creditor  of  the  debtor,  on  proof  of 
his  debt  before  the  Registrar,  shall  be 
entitled  to  be  scheduled  as  a  creditor  of 
the  debtor  for  the  amount  of  his  proof. 

(11)  Any  creditor  may,  in  the  prescribed 
manner,  object  to  any  debt  scheduled, 
or  to  the  manner  in  which  payment  is 
directed  to  be  made  by  instalments. 

(12)  Any  person  who  after  the  date  of  the 
order  becomes  a  creditor  of  the  debtor 
shall,  on  proof  of  his  debt  before  the 
Registrar,  be  scheduled  as  a  creditor  of 
the  debtor  tor  the  amount  of  his  proof, 
but  shall  not  be  entitled  to  any  dividend 
under  the  order  until  those  creditors 
who    are     scheduled     as    having    been 


creditors  before  the  date  of  the  order 
have  been  paid  to  the  extent  provided 
by  the  order. 

(13)  When  the  amount  received  under  the 
order  is  sufficient  to  pay  each  creditor 
scheduled  to  the  extent  thereby  provided, 
and  the  costs  of  the  plaintiff  and  of  the 
administration,  the  order  shall  be  super- 
seded, and  the  debtor  shall  be  dis- 
charged from  his  debts  to  the  scheduled 
creditors. 

(1883  Act,  section  122.) 
Where  an  application  to  commit  is  made 
to  a  County  Court,  and  it  appears  to  the 
Court  that  the  total  liabilities  of  the  judg- 
ment debtor  do  not  exceed  fifty  pounds,  the 
Court  may,  if  it  thinks  that  an  order  for 
committal  ought  not  to  be  made,  make  an 
administration  order  under  section  122  of 
the  Act,  in  lieu  of  making  a  receiving  order 
under  section  103.     (Rule  358  ) 

Where  an  administration  order  has  at  any 
time  heretofore  been  or  shall  hereafter  be 
made,  such  order  may  at  any  time  be  set 
aside  or  rescinded  by  the  Judge  in  any  of  the 
following  cases,  namely  : — 

(i)  Where  two  or  more  of  the  instalments 
ordered  to  be  paid  are  in  arrear. 

(2)  Where  the  debtor  has  wilfully  inserted 
in  the  list  attached  to  his  request  the 
wrong  name  or  address  of  any  of  his 
creditors,  or  has  wilfully  omitted  there- 
from the  name  of  any  creditor. 

(3)  Where  the  debtor  subsequent  to  the 
date  of  the  order  has  obtained  credit  to 
the  extent  of  £^  or  upwards  without 
informing  the  creditor  that  he  has  an 
administration  order. 

(4)  Where  the  order  has  been  obtained  by 
fraud  or  misrepresentation. 

(5)  Where  a  receiving  order  has  since  the 
date  of  the  administration  order  been 
made  against  the  debtor. 

Where  an  order  is  set  aside  or  rescinded 
under  the  last  preceding  rule,  it  shall  be 
without  prejudice  to  anything  already  done 
or  suffered  under  the  order. 

Any  money  paid  into  Court  under  the 
order  may  be  dealt  with  as  if  the  order  had 
not  been  set  aside  or  rescinded. 
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Notice  shall  be  sent  by  the  Registrar  to 
the  debtor  and  to  every  creditor  named  in 
the  schedule  that  the  order  has  been  set 
aside  or  rescinded. 

Where  it  appears  that  the  debtor  is 
unable  to  pay  any  instalment,  by  reason  of 
illness  or  other  unavoidable  misfortune,  the 
Registrar  may  from  time  to  time  suspend  the 
operation  of  the  order  until  the  next  sitting 
of  the  Court,  and  the  Judge  may  from  time 
to  time  suspend  the  operation  of  the  order 
for  such  time  as  he  shall  direct,  or  make  a 
new  order  for  payment  by  instalments. 

(Rules  15,  16,  and  17  as  to  Administration 
Orders.) 

Administrator  ad  litem.  —  A  person 
appointed  as  administrator  of  a  deceased 
person's  estate  for  the  purpose  of  litigation 
only. 

Administrator  cum  testamento  annexo. 

— A  person  appointed  to  administer  the 
estate  of  a  deceased  person  who,  having  left 
a  will,  has  either  named  no  executor  or  has 
named  one  either  unable  or  unwilling  to  act. 

Administrator  de  bonis  non  (adminis= 
tratis). — A  person  appointed  to  complete 
the  administration  of  the  estate  of  a  deceased 
person,  on  the  death  of  the  executor  or 
administrator  before  the  estate  has  been  fully 
administered. 

Administrator    durante    absentia.  —  A 

person  appointed  to  administer  the  estate  of 
a  deceased  person  during  the  absence  of 
another  who  is  strictly  entitled  to  the 
administration. 

Administrator  durante  minore  aetate.— 

A  person  appointed  to  administer  the  estate 
of  a  deceased  person  during  the  minority  of 
the  executor  or  of  one  entitled  to  grant  of 
administration. 

Administrator  pendente  lite.— A  person 
appointed  to  administer  the  estate  of  a 
deceased  person  pending  any  suit  respecting 
the  validity  of  the  will  or  any  other  matter  in 
dispute. 

Ad  valorem  Duty. — Duties  or  customs  levied 
upon  goods  according  to  their  value.  Stamp 
duties  payable  in  respect  of  certain  documents 
according  to  the  value  of  the  subject-matter 
involved. 


Advance  Freight.— 5^^  Freight. 

Advance  Note. — A  note  given  to  a  seaman 
stating  that  a  certain  sum  will  be  paid  to  the 
bearer  thereof  at  a  certain  future  date,  on 
account  of  the  seaman's  wages,  conditionally 
on  the  seaman  going  to  sea  in  pursuance  of 
his  agreement.  The  sum  payable  must  not 
exceed  one  month's  wages  payable  under  the 
agreement. 

Adventure. — See  Consignment. 
Adverse  Claim. —5^^  Interpleader. 

Adverse  Possession. — Occupancy  of  realty, 
without  molestation,  by  one  other  than  he 
rightly  entitled,  which  may  ultimately  give  a 
good  title. 

An  action  to  recover  possession  of  land 
must  be  brought  within  twelve  years  of  the 
time  when  the  right  first  accrued. 

Advice. — An  opinion  of  counsel  or  others;  a 
commercial  report ;  information  by  letter  ; 
written  instructions  to  bankers  or  merchants 
relative  to  bills  of  exchange;  notification  of 
arrival  or  despatch  of  goods. 

Advowson. — A  right  of  presentation  to  an 
ecclesiastical  benefice.  There  is  a  distinction 
between  a  right  of  presentation  and  a  right 
of  nomination,  and  they  may  be  possessed 
by  different  persons  in  respect  of  the 
same  benefice.  Presentation  is  the  offering 
of  the  person  to  the  bishop ;  nomination  is 
the  offering  of  the  person  to  the  one  who  has 
the  right  of  presentation. 

A  right  of  nomination  only  to  a  vacant 
benefice  does  not  pass  to  the  trustee  in  the 
event  of  the  bankruptcy  of  the  person 
possessing  such  right,  but  a  right  of  presen- 
tation does.     (1883  Act,  section  44.) 

Affidavit. — A  pledge  of  one's  faith ;  a  written 
statement  sworn  before  a  person  having 
authority  to  administer  an  oath  (generally  a 
Commissioner  for  Oaths). 

A  trustee  in  bankruptcy  and  a  liquidator  of 
a  company  being  wound-up  by  the  Court 
may,  for  the  purpose  of  their  respective  duties 
in  relation  to  proofs  of  debt,  administer  oaths 
and  take  affidavits. 

Affinity. — Relationship  by  marriage  between 
the  husband  and  the  blood  relations  of  the 
wife,  and  between  the  wife  and  the  blood 
relations  of  the  husband.      For  legacy   and 
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succession  duty  purposes,  the  husband  or 
wife  of  a  blood  relation  of  a  deceased  person 
is  treated  as  being  of  the  same  blood  relation- 
ship to  the  deceased  as  his  or  her  spouse  ; 
but  relations  of  the  husband  or  wife  of  the 
deceased  are  treated  as  strangers  in  blood 
unless  they  are  themselves  related  in  blood  to 
the  deceased.     {See  Consanguinity.) 

Affirmation. — A  solemn  declaration  without 
an  oath.     {See  Declaration,  Oath.) 

Affreiglitment.— 5f^  Freight. 


After-acquired    Property. 

charged  Bankrupt. 


See     Undis- 


After  sight. — A  bill  of  exchange  expressed 
to  be  payable  at  a  stated  period  after  sight 
signifies  such  period  after  the  bill  has  been 
accepted,  or  after  the  date  it  has  been  noted 
or  protested  for  non-acceptance.  (1882  Act, 
section  14  (3).) 

Where  a  bill  is  payable  after  sight,  present- 
ment for  acceptance  is  necessary  in  order  to 
fix  the  maturity  of  the  instrument.  (1882 
Act,  section  39.) 

When  a  bill  is  payable  at  sight  it  is  presented 
for  acceptance  and  payment  at  the  same 
time. 

Agenda. — Memoranda  of  the  business  to  be 
transacted  at  a  meeting. 

Agent. — A  person  appointed  to  transact  the 
business  of  another,  who  is  termed  the 
principal. 

Agencies  may  be  divided  into  three  classes : — 
Special,  General,  and  Universal. 

A  Special  agent  is  one  authorised  to  perform 
a  single  act,  or  a  series  of  acts  relating  to  one 
subject-matter. 

A  General  agent  is  one  authorised  to  transact 
all  the  business  of  the  principal,  or  at  least  all 
the  business  of  a  particular  class. 

A  Universal  agent  is  one  appointed  to  do  all 
the  acts  which  the  principal  can  personally 
do.  This  is  a  class  of  agency  which  rarely 
occurs,  and  is  not  referred  to  by  some  writers. 

There  are  various  classes  of  agents,  such 
as : — Auctioneers,  Brokers,  Factors,  Masters 
of  Ships,  Partners  {inter  se),  Solicitors,  &c. 

These  are  specially  dealt  with  in  their 
respective  places, 


An  infant  cannot  act  as  principal  but,  save 
under  certain  circumstances  (such  as  proxy 
in  company  liquidation  and  bankruptcy  pro- 
cedure), an  infant  can  act  as  an  agent,  for  as 
agent  he  is  not  deemed  to  exercise  his  own 
powers,  but  those  which  have  been  trans- 
mitted to  him  by  his  principal. 

Appointment. 

An  agency  may  be  created  either  verbally, 
in  writing,  or  from  a  course  of  dealing,  but 
an  agent  who  is  required  to  execute  and 
deliver  a  deed  must  be  appointed  by  deed. 
A  del  credere  agent  maybe  appointed  verbally, 
notwithstanding  the  provisions  of  the 
Statute  of  Frauds,  which  require  a  guarantee 
to  be  in  writing.  There  appear  to  be  two 
grounds  for  this  : — 

(i)  li  a.  del  credere  agent  be  regarded  as  the 
guarantor  of  the  customers  of  his 
principal,  the  main  object  of  the  con- 
tract of  agency  is  none  the  less  to 
appoint  the  agent,  not  to  obtain  the 
guarantee  from  him,  the  latter  being 
merely  a  term  of  the  agent's  appoint- 
ment. 
(2)  The  appointment  does  not  involve  a 
guarantee  of  the  solvency  of  the 
principal's  customers,  but  an  indemnity 
to  the  principal  against  any  loss  arising 
from  the  agent's  personal  inadvertence 
in  entering  into  contracts  on  behalf  of 
his  principal  with  persons  who  fail  to 
perform  them. 

Authority. 

The  nature  and  extent  of  an  agent's 
authority  will  include  all  the  necessary  means 
of  carrying  out  his  instructions.  But  where 
an  agent's  authority  is  known  to  be  of  a  par- 
ticular or  limited  character,  those  who  deal 
with  him  should  enquire  whether  the  authority 
given  justifies  the  act  contemplated.  Where, 
however,  an  agent  exceeds  his  authority,  the 
principal  is  not  bound,  unless  he  is  estopped 
from  denying  the  want  of  authority.  The 
agent  in  such  a  case  may  nevertheless  be 
liable  to  the  party  with  whom  he  has  dealt, 
on  the  ground  that  he  has  committed  a 
breach  of  his  warranty  of  authority.  A 
general  agent  may  be  subject  as  between  him- 
self and  his  principal  to  some  particular 
restriction,  but  such  restrictions  do  not  relieve 


Agent] 


15 


LAgent 


the  principal  as  against  strangers  who  deal 
with  the  agent  ivithout  notice  of  such  particular 
restriction,  if  the  act  done  falls  within  the 
ordinary  scope  of  the  general  agency.  On 
the  other  hand,  the  power  of  a  special  agent 
is  strictly  bound  by  the  express  authority  he 
has  received,  and  a  stranger  dealing  with  such 
special  agent  has  no  right  to  assume  the  act 
will  be  binding  on  the  principal.  Where, 
however,  any  act  is  done  by  an  agent  which 
is  in  fact  beyond  his  authority,  such  act  may 
be  subsequently  ratified  by  the  principal,  and 
such  ratification  will  be  equivalent  to  a 
previous  authority  to  perform  such  act,  pro- 
vided that  (i)  the  agent  acted  as  agent  for  a 
principal  who  was  in  contemplation  and  in 
existence  at  the  time,  and  (2)  the  act  in . 
question  was  one  the  principal  himself  might 
have  lawfully  done.  For  instance,  a  corpora- 
tion on  coming  into  existence  cannot  ratify 
acts  purporting  to  have  been  done  on  its 
behalf  prior  to  incorporation. 

Remuneration. 

In  the  absence  of  agreement  or  a  trade 
usage  to  the  contrary,  the  employment  of  an 
agent  implies  an  undertaking  by  the  principal 
to  pay  or  reward  the  agent  for  his  services. 
In  general,  the  services  originally  stipulated 
for  should  be  completed  before  an  agent 
can  claim  his  remuneration,  but  in  cases 
where  he  is  willing  to  complete  his  contract, 
but  is  prevented  by  the  principal  from  so 
doing,  he  might  be  entitled  to  a  proportion  of 
his  remuneration — that  is,  to  a  quantum  meruit 
for  the  actual  services  rendered. 

An  agent  is,  however,  entitled  to  no  further 
reward,  profit,  or  advantage  from  any  acts  or 
dealings  on  behalf  of  his  principal  other  than 
the  reward  which  has  been  agreed  upon  by 
his  principal.  All  other  profits  whatsoever 
belong  to  the  principal,  and  he  may  recover 
any  secret  commissions,  profits,  or  double 
commissions  from  the  agent,  or  damages  for 
loss  sustained  by  such  dealings  from  either 
the  agent  or  the  party  dealing  with  him.  No 
trade  usage  can  be  alleged  to  justify  these 
secret  commissions,  for  such  a  usage  has 
been  characterised  as  a  usage  of  fraud  and 
plunder. 

Liabilities  of  Agent. 

An  agent  is  liable  for  any  loss  sustained  by 
reason  ot  neglect  of  his  duties  without 
reasonable  excuse. 


An  agent  is  also  liable  (equally  with  the 
principal)  for  a  tort,  purporting  to  have  been 
done  under  authority. 

Where  an  agent  has  not  disclosed  his 
principal  to  the  party  with  whom  he  deals  he 
may  be  held  liable  to  such  party.  The  chief 
exceptions  to  this  rule  are  : — 

(i)  Where  a  trade  usage  settles  otherwise, 
and 

(2)  Where  it  is  expressly  stated  that  the 
agent  acts  as  such  (although  the  prin- 
cipal is  not  disclosed). 

An  agent  may  in  some  cases  be  liable  in 
respect  of  his  dealings,  even  where  he  dis- 
closes his  principal,  as,  for  instance : — 

(i)  Where  he  agrees  to  be  so. 

(2)  Where  he  contracts  by  deed  in  his  own 
name. 

(3)  Where  the  custom  of  the  trade  makes 
him  liable,  and 

(4)  (In  some  cases)  where  he  acts  for  a 
foreign  principal. 

Rights  of  Agent. 

He  has  a  right  to  indemnity  by  his  prin- 
cipal for  all  advances  and  disbursements 
made  which  may  have  be;  n  right  and  proper 
in  connection  with  the  duties  of  the  agency, 
and  in  cases  where  he  has  an  interest  in  the 
proceeds  of  a  contract  made  by  him  for  a 
disclosed  principal  he  may  sue  thereon.  An 
agent  may  also  sue  in  respect  of  any  contracts 
made  by  him  for  an  undisclosed  principal. 

In  addition  to  the  ordinary  remedies  by 
action  against  his  principal  an  agent  may 
deduct  any  moneys  due  to  him  from  any 
moneys  of  his  principal  which  may  be  in 
his  hands,  and  in  certain  cases  where  custom 
has  established  the  right,  an  agent  has  a 
lien  upon  the  principal's  goods  for  any 
moneys  due. 

Liabilities  of  Principal. 

A  principal  may  be  sued  upon  all  contracts 
validly  entered  into  by  his  agent  for  him, 
and  where  he  has  been  undisclosed  he  may 
be  sued  on  discovery,  "  subject  to  the  quali- 
"fication  that  the  state  of  the  account 
"  between  the  principal  and  the  agent  is  not 
"  [subsequently]  altered  to  the  prejudice  of 
"  the  principal." 

Rights  of  Principal. 

A  principal  may  sue  upon  all  contracts 
validly  entered  into  by  his  agent    for   him, 
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whether  he  was  disclosed  or  undisclosed, 
provided  that  where  the  agent  has  been 
allowed  to  appear  as  the  real  contracting 
party  the  principal  must  allow  any  set-off  or 
other  equity  which  the  third  party  may  have 
against  the  agent. 

As  a  general  rule  the  principal  is  entitled 
to  the  benefit  of  the  personal  service  of  the 
agent,  but  the  maxim  "Delegatus  non  potest 
delegate  "  {q.v.),  does  not  always  apply. 
Termination  of  Agency. 

The  relationship  of  principal  and  agent  may 
be  terminated  by 

(i)  Withdrawal  of  authority  by  the 
principal. 

(2)  Retirement  of  the  agent. 

(3)  Expiration  of  a  fixed  period. 

(4)  Completion  of  a  specified  act  or  series 
of  acts. 

(5)  Death  or  insanity  of  either  party  (sub- 
ject to  sections  8  and  9  of  the  Convey- 
ancing Act  1882). 

(6)  Bankruptcy  of  the  principal  (subject  to 
Conveyancing  Act  1882). 

Either  the  principal  or  agent  may  retire 
from  the  relationship  at  any  time,  but  if 
(i)  it  will  act    prejudicially    to    the  other 
party,  or 

(2)  the  agency  is  a  power  coupled  with  an 
interest,  or 

(3)  the  agency  was  created  for  a  fixed  period, 
which  has  not  elapsed,  or 

(4)  it  was  expressly  agreed  that  the 
authority  should  be  irrevocable, 

the  agency  can  only  be  terminated  with  the 
assent  of  both  parties,  otherwise  a  right  of 
action  for  damages  will  lie.  A  gratuitous 
agent  may  renounce  his  office  at  any  time,  but 
even  under  these  circumstances  he  should 
give  reasonable  notice  of  his  intended  with- 
drawal. A  gratuitous  agent  is,  however,  not 
liable  for  non-feasance,  there  being  no  con- 
sideration for  the  contract,  but  having  com- 
menced his  duties  he  is  liable  for  misfeasance ; 
the  "  confidence  induced  "  on  his  commencing 
his  duties  being  held  sufficient  consideration 
to  bind  him  as  an  ordinary  agent. 

Agents*  Balances.  — These  may  represent 
moneys  due  to  or  from  the  agents  of  a  con- 
cern. When  moneys  are  due  from  the  agents, 
care  should  be  taken  when  including  such 
items    as    "assets"    that  they    are    stated 


separately  from  ordinary  book  debts  and  that 
the  net  amount  only,  after  deducting  com- 
missions and  other  charges,  is  brought  into 
the  Balance  Sheet. 

Agents'  Returns. — These  are  reports  made 
by  agents  to  their  principals,  which  may  be 
either  statistical  or  financial  ;  the  statistical 
reciting  prices,  market  movements,  enquiries, 
&c.,  while  the  financial  will  include  cash 
transactions,  deliveries  and  purchases  of 
goods,  &c.,  enabling  the  principal  to  prepare 
his  accounts  and  show  his  position  with  the 
agent  or  with  the  parties  with  whom  the 
agent  has  dealt  on  his  account. 

Aggregate  Corporation.— 5ff  Corporation. 

Aggregation.— The  act  of  collecting  parts 
into  a  whole  mass  or  sum.  The  Fmance  Act 
of  1894  provides  for  the  aggregation  of  all 
property  pasing  on  the  death  of  a  person 
which  may  be  liable  to  estate  duty,  so  as  to 
form  one  estate,  and  the  rate  of  duty  payable 
is  the  proper  graduated  rate  in  respect  of  the 
aggregate  value  thereof.  Exceptions  are  made 
in  respect  of  (i)  small  estates,  and  (2)  property 
passing  in  which  the  deceased  never  had  an 
interest.     [See  Estate  Duty.) 

Agio. — The  difference  between  the  real  and 
nominal  value  of  the  currency  of  a  country. 

Agistment.— The  taking  of  other  men's  cattle 
into  pasture  land. 

There  is  a  restriction  on  the  power  of  dis- 
traint upon  agisted  cattle  for  rent  under  the 
Agricultural  Holdings  Act  1883. 

Agreement. — The  reconciliation  of  two  or 
more  minds  as  to  anything  done  or  to  be 
done;  the  agreement  of  parties  is  the  very 
essence  of  contract.     {See  Contract.) 

Alien. — Subject  to  certain  conditions,  aliens 
are  not  now  under  any  disability  as  regards 
the  taking,  holding,  or  disposing  of  real 
and  personal  property  in  the  United  Kingdom. 
An  alien  is  under  no  contractual  disability, 
and  may  make  a  will  or  act  as  an  execute  r 
or  administrator ;  and,  if  he  has  ordinarily 
resided  or  had  a  place  of  business  or  been 
domiciled  in  England  during  the  year  pre- 
ceding the  presentation  of  a  petition,  he 
is  amenable  to  the  bankruptcy  laws  of 
England. 
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An  alien  may  not,  however,  own  or  possess, 
any  share  or  shares  in  a  British  ship,  but  he 
may  hold  shares  in  the  capital  of  a  registered 
company  which  owns  one  or  more  British 
ships. 

Alienation.  — The  transferring  of  property 
from  one  ownership  to  another. 

Alimony. — The  allowance  made  to  a  wife  out 
of  her  husband's  estate  for  her  support  after 
or  during  a  matrimonial  suit. 

In  the  event  of  the  husband's  bankruptcy, 
future  payments  of  alimony  are  not  provable 
on  the  ground  of  being  incapable  of  fair 
estimation  {Linton  v.  Linton,  1885),  nor  can 
arrears  of  alimony  be  proved  for  whether 
accruing  before  or  after  the  receiving  order 
[Kerr  v.  Kerr,  1897). 

The  husband  is  liable  to  continue  the  pay- 
ments notwithstanding  his  bankruptcy  or 
discharge. 

"A"   List.— S^^  Contributory. 

Allocatur. — (It  is  allowed.)  The  certificate 
of  allowance  of  costs  by  the  taxing  master. 
In  bankruptcy  procedure  no  costs  must  be 
paid  to  any  solicitor,  accountant,  auctioneer, 
or  other  agent  for  the  trustee  or  liquidator, 
as  the  case  may  be,  except  upon  production 
of  an  allocatur  for  the  amount  claimed, 
otherwise  such  payments  will  not  be  allowed 
to  the  trustee  in  the  audit  of  his  accounts. 
(Bankruptcy  Act  of  1883,  section  73.) 

Before  taxing  the  bill  or  charges  of  any 
solicitor,  manager,  accountant,  auctioneer, 
broker,  or  other  person  employed  by  an 
Official  Receiver  or  trustee,  the  taxing  officer 
shall  require  a  certificate  in  writing,  signed 
by  the  Official  Receiver  or  trustee,  as  the 
case  may  be,  to  be  produced  to  him,  setting 
forth  whether  any,  and  if  so  what,  special 
terms  of  remuneration  have  been  agreed  to, 
and  in  the  case  of  the  bill  of  costs  of  a 
solicitor,  a  copy  of  the  resolution  or  other 
authority  sanctioning  the  employment.  (Rule 
117.) 

Where  any  bill  of  costs,  charges,  fees,  or 
disbursements  of  any  solicitor,  manager, 
accountant,  auctioneer,  broker,  or  other 
person   has   been   taxed   by   a   Registrar   of 


the  County  Court,  the  Board  of  Trade  may 
require  the  taxation  to  be  received  by  a 
bankruptcy  taxing  master  of  the  High  Court. 
(Rule  124.) 

The  fees  payable  on  taxation  may  be  added 
to  the  amounts  respectively  allowed,  and 
charged  against  the  estate. 

In  summary  cases  the  costs  of  any  person 
(other  than  a  solicitor)  may,  under  certain 
circumstances,  be  paid  and  allowed  without 
taxation.     (Rule  273.) 

The  trustee's  remuneration  is  not  a  tax- 
able charge.     (1883  Act,  section  73.) 

The  foregoing  provisions  apply  mutatis 
mutandis  to  the  winding-up  of  a  company  by 
the  Court.     (Rules  166,  168,  &c.) 

Allonge. — When  there  is  no  room  on  a  bill  for 
further  indorsements,  a  slip  of  paper,  called 
an  allonge,  may  be  attached  thereto,  and  all 
indorsements  upon  the  allonge  are  deemed  to 
be  written  upon  the  bill  itself.  (1882  Act, 
section  32.) 

As  a  preventative  against  fraud  the  first 
signature  requiring  an  allonge  should  com- 
mence on  the  bill  and  end  on  the  allonge. 
Some  foreign  codes  require  this  procedure. 
The  allonge  does  not  require  a  stamp. 

Allotment. — The  appropriation  or  distribu- 
tion of  stock,  shares,  debenture  stock,  or 
bonds  in  a  joint  stock  company  in  response 
to  applications  therefor,  or  in  pursuance  of 
contracts  already  entered  into. 

An  application  for  stock  or  shares  may  be 
withdrawn  at  any  time  before  allotment,  but 
when  notice  of  allotment  is  duly  addressed 
and  posted  the  applicant  is  bound,  even 
though  the  notice  may  never  reach  him.  A 
valid  allotment  may  also  be  made  verbally. 

Although  usually  allotment  follows  an 
application,  yet  it  is  equally  effective  if  allot- 
ment first  be  made  and  is  then  followed  by 
an  acceptance. 

A  contract  to  subscribe  for  debentures 
cannot  be  specifically  enforced  as  regards  any 
moneys  unpaid  under  the  contract,  the 
company's    remedy    being    to    sue    for   the 
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damage  (if  any)  it  may  have  sustained  by  the 
breach  of  contract. 

It  is  not  necessary  formally  to  allot  the 
shares  subscribed  for  by  the  signatories  to 
the  memorandum  of  association,  but  in 
practice  it  is  generally  done. 

If  the  shares  are  not  taken  up  by  the 
signatories  they  will  be  liable  to  pay  for  them 
in  the  event  of  the  liquidation  of  the  company, 
unless  the  whole  of  the  authorised  issue  has 
been  allotted  to  other  persons.  {Mackley's  case, 
I  Ch.D.  247.) 

No  allotment  shall  be  made  of  any  share 
capital  of  a  company  offered  to  the  public  for 
subscription,  unless  the  following  conditions 
have  been  complied  with,  namely  : — 

{a)  The  amount  (if  any)  fixed  by  the 
memorandum  or  articles  of  association 
and  named  in  the  prospectus  as  the 
minimum  subscription  upon  which  the 
directors  may  proceed  to  allotment ;  or 

{b)  If  no  amount  is  so  fixed  and  named,  then 
the  whole  amount  of  the  share  capital 
so  offered  for  subscription, 

has  been  subscribed,  and  the  sum  payable  on 
application  for  the  amount  so  fixed  and 
named,  or  for  the  whole  amount  offered  for 
subscription,  has  been  paid  to  and  received 
by  the  company. 

The  amount  so  fixed  and  named,  and  the 
whole  amount  aforesaid,  are  to  be  reckoned 
exclusively  of  any  amount  payable  otherwise 
than  in  cash,  and  the  amount  payable  on 
application  is  not  to  be  less  than  5  per  cent, 
of  the  nominal  amount  of  the  share. 

If  the  conditions  aforesaid  have  not  been 
complied  with  on  the  expiration  of  forty  days 
after  the  first  issue  of  the  prospectus,  all 
money  received  from  applicants  for  shares  is 
to  be  forthwith  repaid  without  interest,  and 
if. any  such  money  is  not  so  repaid  within 
forty-eight  days  after  the  issue  of  the 
prospectus,  the  directors  of  the  company 
shall  be  jointly  and  severally  liable  to  repay 
such  money  with  interest  at  the  rate  of  5  per 
cent,  per  annum  from  the  expiration  of  the 
forty-eight  days ;  provided  that  a  director 
shall  not  be  liable  if  he  proves  that  the  loss 
of  the  money  was  not  due  to  any  misconduct 
or  negligence  on  his  part. 


Any  condition  requiring  an  applicant  for 
shares  to  waive  compliance  with  any  require- 
ment of  this  section  shall  be  void. 

This  section,  with  the  exception  of  the 
provision  as  to  the  percentage  payable  on 
application,  applies  only  to  the  first  allot- 
ment of  shares  offered  to  the  public  for  sub- 
scription.    (Companies  Act  1900,  section  4.) 

Any  allotment  made  in  contravention  of 
the  provisions  of  section  4  shall  be  voidable 
at  the  instance  of  the  applicant  within  one 
month  after  the  holding  of  the  statutory 
meeting  of  the  company  and  not  later,  and 
shall  be  so  voidable  notwithstanding  that  the 
company  is  in  course  of  being  wound  up. 

Any  director  knowingly  a  party  to 
the  contravention  of  the  provisions  of 
the  Act  with  regard  to  allotment,  shall 
be  liable  to  compensate  the  company 
and  the  allottea  respectively  for  any 
loss,  damages,  or  costs  which  the  company 
or  the  allottee  may  have  sustained  or 
incurred  thereby  ;  provided  that  proceedings 
to  recover  such  loss,  damages,  or  costs,  shall 
not  be  commenced  after  the  expiration  of  two 
years  from  the  date  of  the  allotment.  {Ibid^ 
section  5.) 

Whenever  a  company  limited  by  shares 
makes  any  allotment  of  its  shares,  the  com- 
pany shall  within  one  month  thereafter,  file 
with  the  Registrar  : — 

(a)  A  return  of  the  allotments,  stating  the 
number  and  nominal  amount  of  the 
shares  comprised  in  the  allotment,  the 
names,  addresses,  and  descriptions  of 
the  allottees,  and  the  amount  (if  any) 
paid  or  due  and  payable  on  each  share ; 
and 

{b)  In  the  case  of  shares  allotted  in  whole  or  in 
part  for  a  consideration  other  than  cash, 
a  contract  in  writing,  constituting  the 
title  of  the  allottee  to  such  allotment, 
together  with  any  contract  for  sale,  or 
for  services  or  other  consideration  in 
respect  of  which  such  allotment  was 
made,  such  contracts  being  duly 
stamped,  and  a  return  stating  the 
number  and  nominal  amount  of  shares 
so  allotted,  the  extent  to  which  they  are 
to  be  treated  as  paid  up,  and  the  con- 
sideration for  which  they  have  been 
allotted. 
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Penalty  for  non-compliance  —  Every 
director,  manager,  secretary,  or  other  officer 
knowingly  a  party  to  the  default,  is  liable  to 
a  fine  not  exceeding  fifty  pounds  for  every 
day  during  which  the  default  continues. 
{Ibid,  section  7.) 

Allotment  Letter. — A  written  or  printed 
notice  given  to  an  applicant  for  shares  or 
debentures  in  a  joint  stock  company  inform- 
ing him  of  the  number  which  have  been 
allotted  to  him. 

A  letter  of  allotment  requires  id.  impressed 
stamp  where  the  nominal  amount  to  which 
the  letter  of  allotment  relates  is  less  than  five 
pounds,  and  6d.  impressed  stamp  where  the 
nominal  amount  is  five  pounds  or  over. 

A  separate  duty  is  chargeable  in  respect  of 
letters  of  allotment  and  letters  of  renuncia- 
tion, even  though  they  be  contained  in  the 
same  document.  (Finance  Act  1899,  section 
8.) 

Allotment  Notes. — Notes  issued  for  the  pay- 
ment periodically  to  a  savings  bank  or  to  a 
near  relative  of  a  seaman,  of  stated  sums  on 
account  of  his  wages  during  his  absence  at 
sea.  The  total  amount  payable  under  such 
allotment  notes  is  limited  to  one-half  of  the 
total  wages  payable. 

Allowance. — A  deduction  from  either  weight 
or  price  for  certain  reasons.  The  commercial 
allowances  are  various,  the  following  being 
examples  : — 

Trade  Discount. — An  allowance  of  a  certain 
percentage  from  the  price  of  goods  irrespective 
of  the  date  of  payment.  A  trade  discount 
will  vary  from  10  per  cent,  to  as  high  as  80 
per  cent,  according  to  the  nature  of  the  goods, 
or  class  of  customer. 

Cash  Discount. — An  allowance  usually  at  the 
rate  of  (or  less  than)  5  per  cent,  per  annum 
in  consideration  of  payment  within  a  certain 
time.  A  cash  discount  is  in  addition  to  the 
trade  discount  (if  any),  but  is  computed  on 
the  balance  remaining  after  deducting  such 
trade  discount. 

Draft  is  a  deduction  from  the  gross  weight 
of  goods,  to  ensure  the  buyer  obtaining  full 
weight. 

Tare  is  a  deduction  from  the  gross  weight 
of  packed  goods,  of  the  weight  of  the  box, 
case,  wrapper,  or  other  package  in  which  the 


goods  have  been  weighed.  This  deduction 
may  be  either  based  upon  actual,  estimated, 
or  customary  weight  as  the  case  may  be.  The 
balance  of  weight  after  deduction  of  tare  is 
called  subtle  weight. 

Tret  is  a  deduction  of  four  pounds  for  every 
104  pounds  of  subtle  weight  as  an  allowance 
for  sand,  dust,  &c.,  but  this  practice  is  be- 
coming obsolete,  the  practice  now  being  to 
allow  for  same  in  the  price. 

An  auditor  should  require  all  unusual 
allowances  of  substantial  amount  (which  have 
been  passed  to  the  credit  of  customers' 
accounts)  to  be  vouched  in  some  manner, 
either  (i)  by  written  acknowledgment  of  the 
particular  customers,  or  (2)  by  the  initials  of 
the  principal  or  some  responsible  official 
being  affixed  to  the  entries  in  the  Allowance 
Book.  Defalcations  are  sometimes  success- 
fully effected  by  (i)  the  non-accounting  for 
moneys  actually  paid  by  customers,  and  (2) 
the  settlement  of  the  accounts  being  obtained 
by  the  passing  to  the  credit  of  the  customers' 
accounts  unauthorised  "allowances  "  to  the 
extent  of  the  moneys  not  accounted  for. 

Payments  made  by  an  accounting  party  are 
also  called  allowances.     {See  Discount.) 

Alteration.  —  Deed.  —  The  alteration  of  a 
material  part  of  a  deed  after  execution  vitiates 
the  instrument* 

Will. — No  alteration  of  a  will  shall  have 
effect  unless  the  meaning  of  the  words  prior 
to  the  alteration  was  not  apparent,  but  an 
alteration  duly  initialled  by  the  testator  and 
the  two  witnesses  is  valid. 

Bill  of  Exchange. — A  material  alteration  of 
a  bill  {e.g.t  date,  sum  payable,  time  or  place 
of  payment)  without  the  assent  of  all  parties 
liable  thereon  avoids  the  bill,  except  as  against 
a  party  who  has  himself  made,  authorised,  or 
assented  to  the  alteration,  and  subsequent 
indorsers,  provided  that  if  the  (material) 
alteration  is  not  apparent  payment  of  the 
bill  according  to  its  original  tenor  may  be 
enforced  by  a  holder  in  due  course  as  though 
the  bill  had  not  been  altered,  A  bill  may  be 
altered  at  any  time  before  issue,  and  it  may 
be  subsequently  altered  to  make  it  accord 
with  the  intention  of  the  parties  at  the  time  of 
issue,  but  otherwise  a  material  alteration  after 
issue  may  be  held  to  create  a  new  instrument 
and  require  a  fresh  stamp. 
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{See  Articles  of  Association,  Award,  Memo- 
randum of  Association.) 

Alternative  Director.  —  See  Substituted 
Director.     . 

Alternative  Drawee.— An  order  (purporting 
to  be  a  bill  of  exchange)  addressed  to  two 
drawees  in  the  alternative  or  in  succession  is 
not  a  bill  of  exchange.  (1882  Act,  section  6.) 
A  drawee  in  case  of  need  is  not  an  alterna- 
tive drawee.     {See  Drawee.) 

Alternative  Payee.— A  bill  of  exchange  may 
be  made  payable  to  one  of  two  payees.  (1882 
Act,  section  7.) 

Amalgamation  (of  Joint  =  Stock  Com- 
panies).— This  procedure  is  resorted  to  in 
order  to  combine  two  or  more  businesses  for 
the  common  advantage.  It  may  be  performed 
either  (i)  by  the  transfer  of  all  or  part  of  the 
assets  and  liabilities  of  one  or  more  existing 
companies  to  another  existing  company  ;  or 
(2)  by  the  transfer  of  all  or  part  of  the  assets 
and  liabilities  of  two  or  more  existing  com- 
panies to  a  Jiew  company. 

Under  both  operations  the  members  of  the 
transferring  companies  may  have  a  right  of 
becoming  members  in  the  company  to  which 
the  properties,  &c.,  have  been  transferred. 

In  the  first  case  the  company  acquiring 
the  properties,  &c.,  of  the  other  company  or 
companies  is  not  wound  up,  but  the  com- 
panies being  trans/erred  must  be  so  dissolved. 
In  the  second  case  all  the  previously 
existing  companies  must  be  wound  up. 

Amalgamations  are  generally  effected  (i) 
under  section  161  of  the  Companies  Act 
1862,  or  (2)  under  a  special  power  in  the 
memorandum  of  the  transferring  company, 
to  sell  the  whole  undertaking  for  shares  in 
another  company,  combined  with  a  power  in 
the  articles  to  divide  the  assets  in  a  winding- 
up  in  specie. 

The  amalgamation  of  life  assurance  busi- 
nesses, or  a  transfer  of  one  company's  busi- 
ness to  another  company  cannot  be  effected 
without  the  sanction  of  the  Court.  The 
Court  will  require  inter  alia  notices  of  the 
intended  amalgamation  or  transfer  to  be 
served  upon  shareholders  and  policy-holders, 
and  will  not  sanction  any  amalgamation  or 
transfer  in  any  case  where  policy-holders 
representing  one-tenth  or  more  of  the  total 


amount  assured  in  ativ  company  which  it  is 
proposed  to  amalgamate  or  transfer,  dissent 
from  such  amalgamation  or  transfer.  {See 
Life  Assurance  Companies  Acts.) 

Where  an  existing  company  acquires  the 
whole  undertaking  of  another  company, 
under  a  scheme  of  amalgamation,  it  may 
then,  if  thought  fit,  alter  its  name,  by  special 
resolution,  to  meet  the  changed  circum- 
stances, but  it  is  none  the  less  the  same 
company,  not  having  been  formally  wound- 
up.    {See  Arrangements,  Reconstruction.) 

Amortisation. — This  term  is  used,  in  a  legal 
sense,  to  express  the  alienation  of  lands  in 
mortmain,  but  in  an  accountancy  sense  it 
is  applied  in  connection  with  the  redemption 
of  a  liability,  or  reduction  of  the  book  value 
of  an  asset  (such  as  a  lease),  by  means  of  a 
sinking  fund  or  otherwise. 

Analysis. — An  arrangement  of  matter,  under 
appropriate  heads,  according  to  requirements 
or  circumstances.  In  its  application  to 
accounts,  the  recapitulation  of  a  statement 
which  shows  a  certain  result,  but  in  such  a 
form  as  to  expose  the  constituent  parts 
contributing  to  such  result. 

Analysis  of  the  Ledger.— This  is  accom- 
plished by  means  of  analysis  sheets,  and  is  an 
expedient  resorted  to  as  a  check  arithmetically 
upon  the  postings  to  the  Ledger  where  it 
would  be  impracticable  to  call  over  such 
postings  in  detail. 

The  analysis  sheets  are  ruled  to  allow  of 
columns  for  the  folio,  name,  commencing 
balance  (debit  or  credit),  the  various  sub- 
sidiary books  (debit  and  credit),  and  the  con- 
cluding balance  (debit  or  credit),  so  that  the 
entries  in  each  account  may  be  extracted 
under  these  heads.  The  analysis  of  each 
account  should  be  self-balancing  ;  as  also 
each  schedule  and  the  summary  of  the 
schedules. 

I  The  totals  of  the  various  columns  (debit 

1  and  credit)  representing  the  subsidiary  books 
should  agree  with  the  totals  of  the  entries  in 
the  subsidiary  books  themselves.  Thus,  if 
the  books  do  not  agree,  the  error  or  errors 
may  be  located.  This  expedient  is  also  of 
value  in  cases  of  investigation  where  the 
period  of  access  to  the  Ledger  is  limited, 
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provided,  of  course,  the  accountant  is  per- 
mitted to  make  and  take  away  such  extracts 
from  the  Ledger.     {See  Trial  Balance.) 

Annual   General    Meeting.— (S^^  General 

Meeting.) 

Annual  List  and  Summary, — Every  com- 
pany registered  under  the  Companies  Act 
1862,  and  having  a  capital  divided  into 
shares,  must  prepare  a  list  of  its  members, 
giving  their  names,  addresses  and  occupa- 
tions, and  stating  the  number  of  shares  held 
by  each  of  them  ;  with  full  particulars  of 
the  persons  who  have  ceased  to  be  members 
since  the  date  of  the  last  list,  and  the  number 
of  shares   held    by   each  of   such   persons. 

Note. — The  list  must  also  give  particulars  of 
the  shares  transferred  since  the  date  of  the 
last  return,  distinguishing  between  those 
transferred  (i)  by  persons  who  are  still 
members,  and  (2)  by  persons  who  have 
ceased  to  be  members. 

A  summary  must  be  prepared  accompany-' 
ing  the  list  stating  the  amount  of  the  capital, 
the  number  of  shares  taken  (from  the  com- 
mencement) to  the  date  of  the  summary,  the 
calls'  made,  received  and  unpaid,  and  the 
shares  forfeited. 

The  summary  must  be  so  framed  as  to 
distinguish  between  the  shares  issued  for 
cash  and  those  issued  wholly  or  partly  for 
consideration  other  than  cash,  and  must 
also  specify : — 

{a)  The  total  amount  of  debt  due  from  the 
company  in  respect  of  all  mortgages 
and  charges  which  require  registration 
under  the  Companies  Act  1900,  or 
which  would  have  required  such  regis- 
tration had  they  been  created  after  the 
commencement  of  that  Act,  and 
(b)  The    names    and    addresses     of    the 

directors  at  the  date  of  the  summary. 
The  return  is  to  be  signed  by  the  manager 
or  by  the  secretary  of  the  company.     (Com- 
panies Act  1900,  section  19.) 

Note. — The  Registrar  will  not  accept  the 
signature  of  a  director. 

This  list  and  summary  must  be  prepared 
at  least  once  in  every  year,  made  up  to  the 
fourteenth  day  succeeding  the  first  ordinary 
general  meeting  in  each  year,  and  entered  in 
a  separate  part  of  the  register  ;  and  a  copy 
must  be  filed  with  the  Registrar  within  seven 


days  after  such  fourteenth  day.  The  com- 
pany and  its  officers  incur  penalties  by 
non-compliance  with  these  requirements.  A 
registration  fee  of  5s.  is  payable  on  filing  the 
list  and  summary  and  list  of  directors  with 
the  Registrar.  (Companies  Act  1862,  sec- 
tion 26 )  {See  Register  of  Members,  Share 
Warrants.) 

Annual  Rests.— 5^^  Rest. 

Annual  Return.— The  annual  list  and  sum- 
mary {q.v.)  which  a  company,  having  its 
capital  divided  into  shares,  is  required  to 
file  is  sometimes  called  the  "  annual  return," 
but  the  term  is  obviously  applicable  to 
all  accounts,  or  reports  which  have  to  be 
prepared  and  filed  annually. 

Annual  Value.  —  The  amount  assessed  as 
issuing  annually  out  of,  or  by  virtue  of,  the 
subject-matter  in  question,  whether  lands, 
personal  property,  trade,  profession,  or  other- 
wise. The  term  is  chiefly  used  in  connection 
with  the  assessment  and  collection  of  income 
tax  and  local  rates.  Although  the  basis  of 
valuation  is  not  the  same  as  for  the  purpose 
of  income  tax.  assessment,  the  annual  value 
of  lands  is  used  for  the  valuation  of  such 
lands,  so  that  the  principal  value  may  be 
stated  as  being  at  the  rate  of  a  certain 
number  of  years'  purchase. 

Annuity. — An  annual  payment,  usually  deter- 
mined on  the  death  of  the  annuitant ;  it  may, 
however,  be  granted  for  a  fixed  term,  and  may 
be  transmitted  by  will. 

An  annuity  may  also  be  created  by  will, 
when  it  will  rank  and  abate  as  a  general 
legacy.  Legacy  duty  (if  chargeable)  is  pay- 
able upon  the  value  of  the  annuitant's 
interest,  calculated  according  to  tables  pro- 
vided for  the  purpose.  The  duty  is  payable 
in  four  annual  instalments,  which  are  due 
and  payable  as  and  when  the  first  four  pay- 
ments of  the  annuity  are  made,  the  first 
instalment  being  due  on  completion  of  the 
payment  of  the  first  year's  annuity.  Simple 
interest  at  the  rate  of  three  per  cent,  per 
annum,  without  deduction  of  income  tax,  is 
payable  on  all  unpaid  instalments  of  duty. 

Annuities  are  subject  to  estate  duty  to  the 
extent  to  which  any  beneficial  interest  accrues 
by  survivorship  on  the  death  of  a  person,  but 
a  single  survivorship  annuity,  if  less  than  £25, 
is  exempt.     If  there  be  more  than  one  such 
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annuity  then  only  the  first  granted  is  entitled 
to  exemption.  The  estate  duty  may  be  paid 
by  four  equal  yearly  instalments,  the  first  of 
which  is  due  at  the  end  of  twelve  months 
from  the  date  of  the  death,  with  interest  at 
the  rate  of  three  per  cent,  per  annum,  with- 
out deduction  of  income  tax,  upon  all  unpaid 
instalments  of  duty  which  interest  must  be 
paid  with  each  instalment  after  the  first  year. 

An  annuity  created  by  will  runs  from  the 
death  of  the  testator;  the  first  payment  is 
therefore  due  at  the  end  of  a  year  from 
the  death,  unless  the  annuity  is  directed 
to  be  paid  monthly  or  quarterly,  in  which 
cases  the  instalments  will  be  payable  at  the 
end  of  the  first  month  or  quarter.  If  an 
annuity  is  directed  to  be  paid,  say,  in  quar- 
terly instalments,  and  a  day  is  appointed  for 
the  first  payment,  which  is  less  than  three 
months  from  the  death,  the  first  payment 
would  be  made  on  such  appointed  day,  but 
the  second  would  not  be  payable  until  six 
months  from  the  death  ;  or  if  the  annuity 
were  appointed  to  be  paid  in,  say,  monthly 
instalments  payable  on  the  first  of  each 
month,  then  the  first  payment  would  be  ap- 
portioned (if  necessary)  in  respect  of  the  period 
between  the  date  of  the  death  and  the  ist  of 
the  following  month,  the  first  payment  being 
such  apportioned  part,  and  all  subsequent 
payments  being  a  full  month's  proportion. 

A  bequest  of  an  annuity  "free  from  any 
deduction,"  although  relieving  the  annuitant 
of  legacy  duty,  will  not  relieve  him  of 
income  tax.  A  testator  may,  however, 
expressly  direct  that  the  income  tax  upon  an 
annuity  shall  be  payable  out  of  his  estate. 

An  annuitant  may  prove  against  the  estate 
of  a  bankrupt,  by  whom  the  annuity  is  pay- 
able to  the  extent  of  the  present  value  of 
such  annuity,  whether  it  be  for  life,  for  a 
term  of  years,  or  otherwise. 

For  the  rules  as  to  the  valuation  of 
annuities  in  the  winding-up  of  a  Life  Assur- 
ance Company  see  title  *'  Life  Assurance 
Companies'  Acts." 

Annuity  certain.  —  One  payable  over  a 
definite  period,  as  distinct  from  an  annuity 
dependent  for  its  duration  upon  some  con- 
tingency— e.g.,  the  existence  of  a  given  life. 
Ordinarily,  annuities  are  payable  at  the  end 


of  the  periods  to  which  they  respectively 
have  reference  ;  if  an  annuity  be  payable  at 
the  commencement  of  such  periods  it  is 
called  an  anniiitv-due. 

A  perpetual  annuity  is  termed  a  perpetuity, 
whilst  a  deferred  annuity  is  one  which  is  not 
to  be  enjoyed  until  the  expiration  of  a  given 
number  of  years. 

A  reversionary  annuity  is  one  which  is  to 
commence  on  the  death  of  a  given  person. 

Ante^^date. — To  date  a  document  as  though 
executed  before  the  true  date  of  execution. 

A  bill  of  exchange  is  not  invalid  by  reason 
only  that  it  is  ante-dated.  (1882  Act, 
section  13.) 

Ante-nuptial  Debts. — A  woman,  married 
after  1882,  remains  liable  for  her  ante-nuptial 
debts,  contracts,  and  torts  to  the  extent  of 
her  separate  property,  and  her  husband  will 
only  be  liable  for  them  to  the  extent  of  any 
property  he  may  have  acquired  through  his 
wife. 

Anticipation. — The  doing  or  acquiring  of  an 
act  or  thing  before  the  appointed  tinse. 
Married  women  may  be  restrained  by  the 
terms  of  a  will  or  settlement  from  alienating, 
by  way  of  anticipation,  property  settled  to 
their  separate  use  during  coverture,  but  no 
restraint  against  alienation  imposed  by  a 
woman  upon  herself  ysiW  be  valid  as  against  her 
ante-nuptial  debts.  The  Court  has  now 
power,  even  where  a  woman  is  restrained 
from  anticipation,  to  make  a  judgment  or 
order  binding  her  interest  in  her  separate 
property,  if  the  woman  consents  thereto,  and 
the  Court  is  satisfied  that  it  will  be  to  her 
benefit  to  do  so. 

Anticipation  of  Profit. — This  term  is  not 
used  in  the  sense  of  "  expectation  of  profit" 
(for  such  a  prospect  justifies  the  existence  of 
every  trader,  as  such),  but  rather  in  the  sense 
of  taking  credit  in  the  accounts  for  profits  as 
though  they  were  earned,  when  they  are  only 
partly  so,  or  depend  for  finality  upon  some 
future  performance  or  other  contingency. 
Thus,  to  take  credit  for  the  profit  on  sales 
made  for  future  delivery  is  an  anticipation  of 
such  profit  if  (say)  the  particular  goods  in 
question  have  not  been  acquired  by  the 
vendor  at  the  time  of  preparing  the  accounts 
and  there  is  an  uncertainty  about  his  ability 
to  effect  delivery.     The  valuation  of  stock- 
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in-trade  at  selling  prices,  and  in  the  majority 
of  cases  the  practice  of  "  wri ting-up  "  the 
assets,  are  other  forms  of  anticipation  of 
profit.     {See  Profit,  Realised  Profit.) 

Appearance. — When  a  person  is  served  with 
a  summoning  process  from  a  Court  he 
generally  comes  into  such  Court  to  defend 
himself  by  "entering  an  appearance"  with 
the  proper  officer.  Appearance  to  an  action 
in  the  High  Court  must  be  entered  within 
eight  days  from  service  of  the  writ,  and  may 
be  entered  in  person  or  by  attorney. 

Apportionment.  —  Apportionment  may  be 
made  in  respect  of  time  or  in  respect  of  estate. 

At  common  law  there  is  no  apportionment 
in  respect  of  time  of  any  periodical  payments 
except  interest  on  money  lent.  The  reason 
for  the  exception  with  regard  to  interest  is 
set  out  in  a  decision  nearly  two  centuries 
old,  thus  : — "  Interest  being  due  de-die  in  diem 
"  is  not  one  entire  thing,  but  is  an  aggregate 
"  of  many  distinct  things."  Per  contra  the 
reason  given  for  the  non-apportionment  of 
rent  at  common  law  was  that  until  the  rent 
day  nothing  was  due  or  payable,  and  that 
the  whole  rent  belonged  to  the  person 
entitled  on  the  day  of  payment,  however 
recent  his  title. 

The  common  law  rule  was  the  cause  of 
injustice  and  inconvenience,  and  was  modi- 
fied by  statute  from  time  to  time,  and  the 
last  Act  dealing  with  the  subject  is  the 
Apportionment  Act  of  1870,  which  provides 
that  all  rents,  annuities,  dividends,  and  other 
periodical  payments  in  the  nature  of  income 
are,  like  interest  on  money  lent,  to  be  con- 
sidered as  accruing  from  day  to  day,  and  to 
be  apportioned  in  respect  of  time  accordingly, 
the  apportioned  parts  to  be  payable  when  the 
next  entire  portion  shall  have  become  due. 
This  Act  does  not  extend  to  life  insurance 
premiums  ;  nor  does  it  apply  to  the  proceeds 
of  investments  sold  cum  dividend,  when  such 
investments  have  been  bequeathed  to  one  for 
life  with  remainder  over,  the  whole  of  the 
proceeds  being  treated  as  capital,  although  a 
full  period's  dividend  was  about  to  be 
declared  upon  the  investments  in  question. 
On  the  other  hand,  if  an  investment  be 
made  during  the  currency  of  a  period  when 
a  dividend  is  accruing  due,  the  tenant-for- 
life  will  be  entitled    to   the  whole   of  such 


dividend  when  declared.  This  was  decided 
in  the  case  of  Mtittlebury  v.  Muttlehury  in 
1886.  The  purchase  or  sale  must,  however, 
be  in  the  dne  course  of  the  administration,  for 
some  special  circumstances  may  induce  the 
Court  to  order  an  apportionment,  as  in  the 
case  of  Biilkeley  v.  Stephens  (1896). 

With  regard  to  dividends  and  interest 
upon  shares  or  debentures  in  public  com- 
panies, they  must  be  apportioned  according 
to  the  time  or  period  during  which  they  are 
deemed  to  have  been  earned  and  declared  in 
respect  of,  regardless  of  the  actual  date  of 
receipt.  Thus,  if  a  person  died  on  20th 
October,  and  a  dividend  was  declared  in  the 
following  February  upon  one  of  his  invest- 
ments in  respect  of  the  year  ending  the 
intervening  31st  December,  the  proportion 
from  I  St  January  to  20th  October  would  be 
treated  as  capital,  and  the  balance  {^^  of 
the  whole  dividend)  would  be  treated  as 
income.  So,  if  a  dividend  be  declared  in 
respect  of  a  half-year,  such  as  on  railway 
stock,  the  apportionment  between  capital 
and  income  would  be  based  upon  the  number 
of  days'  dividend  to  which  these  accounts 
were  respectively  entitled  out  of  the  actual 
number  of  days  in  the  particular  half-year. 

If,  however,  an  interim  dividend  be  declared 
upon  ordinary  shares  at  the  rate  of  5  per 
cent,  per  annum,  for  the  half-year  ending 
30th  June,  and  is  paid  in  August,  and  the 
following  February  a  dividend  is  declared 
for  the  half-year  ending  31st  December,  at 
the  rate  of  10  per  cent,  per  annum,  and 
expressed  at  the  time  of  declaration  to  be 
supplementary  to  the  interim  dividend, 
making  a  total  dividend  for  the  year  of  7J 
per  cent.,  then  if  a  person  died  (say)  on  the 
5th  September,  holding  some  of  these  shares, 
it  is  submitted  (there  being  no  direct  decision 
on  the  point)  that  the  apportionment  would 
be:— 

Capital. — The  proportion  of  dividend  at 
7 J  per  cent,  per  annum,  from  ist  January 
to  5th  September,  less  the  amount  of  the 
interim  dividend  paid  in  August. 

Income. — The  balance  of  dividend  re- 
ceived in  February,  after  deducting  the  net 
amount  apportioned  to  capital — that  is,  the 
proportion  of  dividend  at  7J  per  cent, 
per  annum  from  5th  September  to  31st 
December. 
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The  Apportionment  Act,  1870,  expressly 
states  that  the  word  "dividends"  includes 
(besides  dividends  strictly  so  called)  all 
payments  made  by  the  name  of  bonus  or 
otherwise  out  of  the  revenue  of  trading 
or  other  public  companies ;  but  where  a 
public  .company  declares  a  dividend  or 
bonus,  without  paying  the  same  in  the 
ordinary  way,  but  with  the  intention  of 
appropriating  the  amount  so  declared  as  an 
increase  of  the  company's  capital  and  with- 
out any  option  to  the  shareholders,  such 
""dividend"  or  its  equivalent  does  not  belong 
to  the  life-tenant,  but  must  be  treated  as 
capital  {Bouch  v.  Sproule  (1887),  12  A.C.  385). 
The  rents  in  respect  of  a  specific  devise  of 
real  property,  and  the  dividends  accrued  on 
a  specijfic  bequest  of  personalty,  are  appor- 
tionable  to  the  date  of  the  testator's  death 
as  between  capital  and  the  respective 
devisees  or  legatees. 

The  profits  of  a  private  partnership  are  not 
apportionable  under  the  Act,  although  they 
may  be  declared  at  regular  intervals  ;  for 
such  profits  are  not  "  rents,  annuities,  or 
periodical  payments,"  nor  are  private  partner- 
ships "trading  or  other  public  companies " 
within  the  meaning  of  the  Act  of  1870  (re 
Griffith,  12  Ch.D.655),  but  the  interest  pay- 
able on  a  partner's  capital  is  apportionable 
{Ibbotson  V.  Elam  (1865),  i  Eq.  189). 

The  articles  of  partnership  generally  pro- 
vide for  the  ascertainment  of  profits  as  at 
the  date  of  dissolution,  whether  occasioned 
by  death  or  otherwise,  so  that  although  the 
question  of  apportionment  in  such  cases  may 
not  arise  as  between  the  partners,  it  may 
in  exceptional  cases  as  between  the  life-tenant 
and  the  remaindermen  of  a  deceased 
partner's  estate. 

The  principles  of  apportionment  between 
capital  and  income  involved  in  the  adminis- 
tration of  a  deceased  person's  estate  (or  in 
any  other  case  where  applicable)  may  be 
summarised  as  follows  :  — 

(i)  Rents,  annuities,  dividends  and  interest 
on  money  lent  are  apportionable  from 
day  to  day.  But  rent  payable  in  advance 
by  agreement  is  not  apportionable.  The 
whole  sum  is  due  on  the  first  day  of 
each  period.  {Ellis  v.  Rowbotham,  App. 
Cas.  1900.) 
(2)  The  profits  of  a  private  partnership, 
the  profits   from  a  voyage   of  a  ship 


owned   in   64th  shares,  and  life  insur- 
ance premiums  are  not  apportionable. 

(3)  The  proceeds  of  investments  sold  cum 
dividend  are  not  apportionable,  nor  is 
the  first  dividend  which  is  received 
upon  an  investment  made  during  the 
currency  of  a  period. 

(4)  Dividends  and  the  like  are  apportion- 
able according  to  the  period  during 
which  they  are  deemed  to  have  been 
earned,  and  are  declared  in  respect  of, 
regardless  of  the  date  of  receipt. 

(5)  Dividend  or  bonus  declared  with  the 
intention  of  increasing  the  capital  of  a 
concern  to  the  extent  of  the  amount 
declared,  and  with  no  intention  of  pay- 

•  ing  same  in  the  ordinary  way,  must  be 
treated  as  capital. 

(6)  The  provisions  of  the  Apportionment 
Act  do  not  extend  to  any  case  in  which 
it  is  expressly  stipulated  that  no  appor- 
tionment shall  be  made. 

Where  the  proceeds  of  realisation  of  a 
mortgage  security  are  insufficient  to  discharge 
the  amount  due  for  principal  and  interest, 
the  amount  received  is  apportionable  as 
between  tenant-for-life  and  remaindermen  as 
follows : — 

(i)  Add  to  the  amount  recovered  the  interest 
(if  any)  actually  received  by  the  tenant- 
for-life. 

(2)  Add  to  the  amount  originally  advanced 
the  interest  for  the  whole  period  of 
advance  (whether  received  or  in  arrear). 

(3)  The  amount  due  to  the  remaindermen  is 
that  proportion  of  the  original  advance 
which  the  augmented  sum  under  para- 
graph (i)  bears  to  the  augmented  sum 
under  paragraph  (2). 

(4)  The  amount  due  to  the  life-tenant  is  that 
proportion  of  the  total  interest  (whether 
received  or  in  arrear)  which  the  augmen- 
ted sum  under  paragraph  (i)  bears  to 
the  augmented  sum  under  paragraph  (2), 
less  the  interest  actually  received  by  the 
life-tenant. 

Example : — 
Advanced  10  years  ago  £1,000  @  4  %— 
Interest  received  £300,  interest  in  arrear  £100. 
Security  realised  £800. 

£800  +  ^300^ 
/i, 000  + £400    ^*  ^       ,        .    , 

}i  of  £1,000 =     £785^  capital 

}|of£40C       ..     =      £314? 
Less  ..        . .     300 

147  income 


£800 
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Sometimes  property  not  producing  income 
is  given  to  trustees  in  trust  to  convert  and  re- 
invest and  to  pay  the  income  thereon  to  a 
tenant-for-life  with  reversion  to  others,  and 
the  conversion  of  the  property  into  an  income- 
producing  fund  is  deferred  for  the  benefit  of 
the  estate.  In  such  a  case,  the  Court  will 
order  the  apportionment  between  capital  and 
income  to  be  effected  as  follows : — 

Ascertain  the  amount  which,  if  put  out 
at  (generally)  4  per  cent,  per  annum  on  the 
day  the  property  came  into  the  trustees' 
hands  {e.g.,  the  day  of  the  death  of  the 
testator),  and  accumulated  at  compound 
interest  with  yearly  rests,  less  income  tax, 
would  produce  an  amount  equal  to  the 
proceeds  of  the  property  upon  the  day 
such  proceeds  were  actually  received.  The 
sum  so  ascertained  is  to  be  treated  as 
capital,  and  the  difference  between  that 
sum  and  the  actual  proceeds  as  income. 

Thus,  if  the  life-tenant  had  been  entitled 
to  receive  income  from  the  investment  of  the 
proceeds  of  sale  of  certain  property  as  from 
3rd  July  1891,  but  the  property  was  not 
realised  until  the  31st  July  1895,  ^-i^d  had  not 
produced  income  meanwhile,  the  apportion- 
ment between  capital  and  income  would  be 
ascertained  thus : — 

£      s    d 
Proceeds  of  sale  of  property,  31st  July 

1895  4,388  13    7 

Present  worth  of  £4,388   13s.  yd.  on 

3rd  July  1895  at  4  per  cent.,  less  tax 

at  8d.   (=£3   17s.  4d.  per  cent.)  is 

£4.375  13s.  8d,,  obtained  thus  :— 

28  days'  interest  on  £1  at  £'3"86  per 

cent,  per  annuni=£'oo2965. 

Present  worth  of  £1 '002965  equals  £1. 

Therefore,        present        worth        of 

£4,388  13s.  7d.  equals  £4.375  13s.  8d., 

28  days'  interest   upon  which  at  4 

per  cent,  per  annum      =  £13    8    9 

Less  tax  at  8d,       . .  8  10 

12  19  II 


Amount  as  at  3rd  July  1895  . .     4,375  13    8 

Present  worth  of  £1*0386  due  one  year 
hence  at  4  per  cent,  per  annum,  less 
tax  at  8d.,  equals  £1  ;  therefore 
present  worth  of  £4,375  13s.  8d. 
equals  £4,212  15s.  lod. 
One  year's  interest  at  4  per  cent,  upon 

which  is £168  10    2 

Less  tax  at  8d...  5  12    4 

162  17  10 


Amount  as  at  3rd  July  1894 


4,212  15  10 
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Presentworthof  £1*03883  due  one  year  £    s    d 

hence  at  4  per  cent,  per  annum,  less 
tax  at  7d.,  is  £1  ;  therefore  present 
worth    of    £4,212    15s.    lod.   equals 
£4,055  6s.  2d. 
One  year's  interest  at  4  percent,  upon 

which  is £162    4    3 

Less  tax  at  7d.. .  4  H    7 

157    9    8 


Amount  as  at  3rd  July  1893  . .  4,055  6  2 
Present  worth  of  £i'039  due  one  year 
hence  at  4  vet  cent,  per  annum,  less 
tax  at  6d.,  is  £1 ;  therefore  present 
worth  of  £4,055  6s.  2d.  equals 
£3,903  IS.  8d. 
One  year's  interest  at  4  per  cent,  upon 

which  is £156    2    6 

Less  tax  at  6d. ,.  3  18    o 

152    4    6 


Amount  as  at  3rd  July  1892  . .     3.903     i     8 

Present  worth  of  £1  -03916  due  one  year 
hence  at  4  per  cent,  per  annum,  less 
tax  at  (say)  5d.,  is  £1 ;  therefore 
present  worth  of  £3,903  is.  8d.  is 
£3.755  19s.  5d. 
One  year's  interest  at  4  per  cent,  upon 

which  is £150    4  10 

Less  tax  at  5d.. .  327 

147    2    3 


Amount  as  at  3rd  July  1891,  which 

is  treated  as  capital,  and  the  £3,755  19  5 
balance  of  the  proceeds  of  sale  — 

(£632  14s.  2d.)  as  income. 

Thus  the  life-tenant  receives  compound  in- 
terest at  4  per  cent.,  less  the  current  income 
tax,  upon  the  amount  treated  as  capital,  for  if 
the  above  be  reversed,  commencing  with 
£3^755  19s-  5d.,  and  interest  (less  tax)  be 
added  and  compounded  in  yearly  rests,  the 
accumulations  will  bring  the  amount  appor- 
tioned as  capital  to  the  equivalent  of  the 
actual  proceeds  of  sale  at  the  date  thereof. 

The  complication  between  capital  and 
income,  arising  from  the  postponement  of 
sale  of  non-income-producing  assets,  is  often 
avoided  by  the  insertion  of  a  clause  in  the 
will,  allowing  of  postponement  of  sale,  and 
providing  that  no  allowance  shall  be  made  to 
the  life-tenant  in  respect  of  any  loss  of 
income  pending  realisation. 

In  Allhusen  v.  Whittell  (1867)  4.  Eq.  295,  an 
important  rule  of  apportionment  (re-affirming 
earlier  decisions)  was  clearly  laid  down  to  the 
following  effect :— Inasmuch  as  that  portion 
of  the  capital  of  a  testator's  estate  which  is 
required  to  pay  the  debts,  legacies,  funeral 
expenses,  and  such  like  is  not  part  of  the  true 
residue  of  the  estate,  the  life-tenant  is  not 
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entitled  to  the  income  upon  that  portion  of 
the  capital  which  is  so  required.  In  other 
words,  the  capital  of  the  estate  must  not  be 
charged  with  the  gross  amount  of  the  debts, 
legacies,  and  expenses,  but  only  such  a  sum 
as  with  the  income  thereon  for  one  year 
from  the  death,  will  make  up  the  amount 
necessary  to  pay  such  debts,  &c.  This  rule 
was  also  followed  in  Lambert  v.  Lambert,  16 
Eq.  320,  the  actual  figures  in  that  case  being  : 
Capital  /io,209,  first  year's  income  /i,57i, 
debts,  legacies,  and  expenses /4, 729.  There- 
fore /4,o99  of  the  latter  item  was  held 
chargeable  to  Capital  Account,  and  £^Z^  (the 
balance)  was  treated  as  the  income  earned 
upon  the  ;^4,o99,  leaving  ;^94i  for  the  life- 
tenant. 

The  rule  is  seldom  applied  in  practice — 
in  fact  it  would  raise  considerable  difficulties 
in  many  cases ;  and  in  some  instances  a 
clause  is  inserted  in  the  will  excluding  the 
operation  of  the  rule,  so  that  that  portion  of 
the  capital  of  a  testator's  estate  ultimately 
required  for  the  payment  of  debts,  legacies, 
&c.,  may  be  treated  as  "residue"  until 
actually  applied  to  such  purposes. 

Bankruptcy  and  Company  Liquidation. — When 
any  rent  or  other  payment  falls  due  at  stated 
periods,  and  the  receiving  order  or  the  order 
or  resolution  to  wind-up  (as  the  case  may  be) 
is  made  at  any  time  other  than  one  of  those 
periods,  the  person  entitled  to  the  rent  or 
payment  may  prove  for  a  proportionate  part 
thereof  up  to  the  date  of  the  receiving  order 
or  winding-up  order  or  resolution  as  if  the 
rent  or  payment  accrued  due  from  day  to 
day.  (Bankruptcy  Act,  1883  ;  2nd  Schedule, 
Rule  19,  and  Winding-up  Rule  99.) 

Commercially,  apportionments  are  made 
in  respect  of  various  matters  not  only  upon 
a  change  of  proprietorship,  as  in  the  case  of 
the  sale  of  a  business  or  an  incoming  or 
outgoing  partner,  but  also  upon  each  date 
the  position  of  a  concern  is  ascertained. 
Such  items  as  interest,  rent,  rates,  and  fire 
insurance  premiums,  which  accrue  from  day 
to  day,  require  adjusting  in  order  to  show  the 
position  with  accuracy,  for  some  may  be  paid 
in  advance  whilst  others  are  accruing  due. 

In  the  case  of  annual  payments  there  does 
not  appear  to  be  much  difficulty  as  to  the 
proper  apportionment  of  same  as  between 
two  given  periods,  but  where  payments  are 


made  (say)  quarterly  in  respect  of  an  annual 
sum,  there  appears  to  be  great  difference  of 
opinion.  For  instance,  to  take  the  familiar 
case  of  rent — a  rental  at  the  rate  of  ^92  los. 
per  annum  in  respect  of  certain  property  is 
payable  upon  the  usual  "  quarter  days,"  that 
is  to  say,  ^23  2s.  6d.  each  quarter.  The 
property  is  sold  on  the  9th  September,  the 
vendor  having  already  received  the  rent  pay- 
able on  the  previous  24th  June,  and  a  recent 
inquiry  as  to  the  amount  payable  to  the 
vendor  in  respect  of  the  rent  accrued  during 
the  77  days  from  24th  June  to  9th  Sep- 
tember elicited  four  different  solutions, 
viz. :. — 

Amount 

payable  to 

vendor 

for 
accrued 
rent 
£    s    d       £    s    d 
(i)3Bsot  £92  10    o  ..     .    ..  19  10    3 

2)  g?  of  £23    2    6  . .         . .  1872 

(There  are  97  days  be- 
tween 24th  June  and 
29th  September) 
(3)  3^&  of  £92  10    o  . .        . .        514 
The  purchaser  is  entitled      ^^^^^^ 
to  20  days'  rent  out  of 
the    current  quarter's 
rent,  therefore  the  ven- 
dor takes  . .        . .      23    2    6 
Less        514 


18     I     2 


(4)  The  vendor  is  entitled  to 
the  portion  of  rent  which 
has  accrued  since  the 
date  in  the  year  from 
which  the  premises  were 
originally  let.  Thus,  il 
the  premises  were  let  on 
25th  March  in  any  year 
the  vendor  is  entitled 
in    this    case    to    l%%   of 

^^92  10    o 42  II    7 

Deduct  Amount  received 
on  24th  June    . .         . .       23    2    6 


19    9    I 

The  above  solutions  are  set  out  at  length 
in  order  to  show  the  various  principles  in- 
volved, but  the  true  solution  would  in  all 
cases  appear  to  be  inseparable  from  the 
precise  terms  of  the  tenancy.  Thus,  if  the 
rent  is  an  annual  one,  but  payable  quarterly 
or  otherwise  for  convenience.  Solution  No.  i 
(above)  is  correct ;  whilst  if  the  rent  be  a 
quarterly  one,  being  referred  to  at  its  annual 
equivalent  merely  for  comparative  purposes. 
Solution  No.  2  is  correct.  Solution  No.  4 
would  not  only  depend  upon  the  terms  of  the 
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agreement,  but  upon  the  terms  of  the  receipt 
given  for  the  rent  received  on  24th  June. 

Where  the  sum  to  be  apportioned  is  an 
annual  one  the  apportionment  may  be  effected 
readily  by  the  use  of  an  ordinary  5  per  cent, 
interest  table.     Thus : — 

Ascertain  the  capital  sum  which  if  put 
out  for  one  year  at  5  per  cent,  per  annum 
will  produce  the  sum  to  be  apportioned. 
Then  find  the  interest  at  5  per  cent,  per 
annum  upon  the  capital  sum  so  ascertained 
for  the  number  of  days  in  respect  of  which 
the  apportionment  is  required.  The  amount 
of  interest  so  ascertained  is  the  apportioned 
part  required. 

For  example: — /755  15s.  gd.  per  annum  ; 
required  the  apportioned  part  for  97  days. 
The  first  part  of  the  rule  can  speedily  be 
carried  out,  for  as  £\  at  5  per  cent,  will  pro- 
duce one  shilling  per  annum,  conversely,  every 
shilling  and  fractional  part  of  a  shilling  in 
the  interest  represents  a  corresponding 
number  of  pounds  and  fractions  thereof  as 
capital.  The  annual  sum  therefore  only 
requires  to  be  reduced  to  shillings,  and  then 
termed  pounds,  to  arrive  at  the  capital  sum. 
Thus  ;^755  15s.  gd.  interest  is  derived  from 
;^i5,ii5  15s.  capital  ;  and  97  days'  interest 
upon  the  latter  sum  at  5  per  cent,  per  annum 
is  ;^2oo  i6s.  lod.,  which  is  the  required  portion 
of  ^755  15s-  9d-  for  97  days. 

Interest  tables  may  also  be  made  use  of 
for  apportionment  purposes  in  another  way 
when  numerous  apportionments  are  required 
of  the  same  sum.  For  instance,  required  the 
respective  apportionments  of  the  annual  sum 
of  ;^i7  I2S.  for  87,  32,  27,  and  219  days. 

As  X  days'  interest  on  £b  is  equal  to  6  days' 
interest  on  £x,  it  follows  that  if  the  annual 
sum  is  less  than  £\%  5s.  the  problem  may  be 
reversed,  and  in  the  example  given,  instead  of 
apportioning  in  the  ordinary  way  by  multi- 
plication and  division,  all  that  is  necessary  is 
to  find  the  interest  at  5  per  cent,  on  £%•],  £^2, 
£2.'],  and  ;^2i9  for  352  days  (the  number  of 
shillings  in  the  sum  to  be  apportioned)  and 
the  required  apportionments  are  obtained, 
the  total  of  which  should  equal  the  annual 
sum  ;  thus  a  check  is  obtained. 

As  the  whole  of  these  results  are  upon  one 
page  in  an  ordinary  interest  table,  it  is 
obviously  the  more  rapid  method.        , 


Appraisers. — Persons  employed  to  value 
goods,  &c. ;  they  are  required  to  take  out  a 
licence,  paying  £2  per  annum  therefor. 

Appropriation  of  Payments.— If  a  debtor 
owes  more  than  one  debt  to  a  person,  and 
makes  a  payment  insufficient  to  satisfy  the 
whole,  the  money  is  appropriated  as  follows : — 
(i)  To  the  debt  the  debtor  desires,  if  he 
exercise  the  option  at  the  time  of  pay- 
ment.    The   appropriation   may  be  by 
word,  in  writing,  or  by  conduct. 

(2)  If  the  debtor  does  not  make  any  election, 
then  the  creditor  may  place  the  money 
against  any  debt  he  pleases.  This  he 
may  do  at  any  time  before  action  is 
brought,  and  having  done  so  he  may 
alter  his  appropriation,  provided  he 
has  not  notified  the  debtor,  and  so  dis- 
closed the  previous  state  of  the  account. 
Provided  a  debt  really  exists — that  is  to 
say,  the  contract  upon  which  it  is 
founded  must  not  have  been  void — the 
creditor  may  place  the  money  (if 
unappropriated  by  the  debtor)  against 
such  debt,  even  though  a  right  of 
action  thereon  may  be  barred  by  the 
Statute  of  Limitations. 

(3)  If  there  be  a  general  account  between 
the  parties,  and  no  appropriation  of 
payments  by  debtor  or  creditor,  the 
presumption  is  that  the  payments  have 
been  appropriated  to  the  items  in  order 
of  date.  '•  The  first  item  on  the  credit 
"  side  is  to  be  placed  against  the  first 
"item  on  the  debit  side."  This  pre- 
sumption may  be  rebutted  by  evidence. 

As  against  a  cestui  que  trust  a  trustee  who 
has  mixed  trust  money  with  his  own  moneys 
in  his  banking  account  may  not  set  up  the  rule 
in  Clayton's  case  (No.  3  above),  and  it  will  be 
presumed  that  in  drawing  out  of  the  bank  he 
drew  upon  his  own  funds  and  not  the  trust 
money.  The  rule  will,  however,  apply  as 
between  two  cestuis  que  trustent  under  similar 
circumstances. 

Arbitration. — The  determination  of  a  matter 
or  matters  in  dispute  by  the  decision  of  one  or 
more  persons  called  arbitrators,  who,  in  case 
they  disagree,  may  call  in  an  umpire  to  make 
a  final  decision. 

Arbitrations  generally  are  governed  by  the 
Arbitration  Act  1889,  if  the  submission  :s  in 
writing,  special  classes  having  separate  Acts 
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to  regulate  the  procedure.  Under  the  1889 
Act  (i)  the  parties  agree  in  writing  to  submit 
differences  to  arbitration  ;  (2)  the  arbitrator 
hears  all  the  evidence ;  (3)  the  award  is  drawn 
up  ;  and  (4)  the  Court  will  enforce  the  award 
as  if  it  were  a  judgment  or  order  to  the  same 
effect.     {See  Arbitrator.) 

Arbitrator. — A  person  appointed  to  decide 
matters  in  dispute  between  two  or  more 
parties.  When  the  reference  to  arbitration 
is  made  by  the  Court,  the  arbitrator  is  termed 
an  official  or  special  referee. 

Although  in  general  the  arbitrator  should 
be  an  impartial  person,  yet,  if  the  parties 
-with  full  knowledge  of  the  facts  select  a  man 
known  to  be  biassed,  there  would  be  some 
difficulty  in  avoiding  a  trial  before  him. 

The  duties  of  an  arbitrator  are  to  hear  and 
determine  all  the  questions  at  issue,  and 
exercise  such  skill  as  he  possesses  in  arriving 
at  a  decision. 

His  authority  depends  largely  upon  the 
terms  of  the  submission,  but  he  cannot  order 
anything  to  be  done  which  would  amount  to 
an  illegality,  nor  can  he  decree  a  divorce  or 
deal  with  criminal  cases.  He  can  only  deal 
with  matters  within  the  strict  ambit  of  the 
submission. 

Recent  decisions  make  it  clear  that  an 
ordinary  arbitration  clause  in  a  partnership 
agreement  is  sufficient  to  confer  upon  an 
arbitrator,  appointed  in  pursuance  of  such 
clause,  a  power  to  award  a  dissolution  and 
state  the  terms  thereof. 

The  arbitrator  is  not  bound  by  any  rules 
of  procedure,  although  it  is  usual  and  proper 
to  follow  the  proceedings  of  a  trial  at  law. 
Notes  of  the  evidence  should  be  taken,  and, 
on  deciding  to  close  the  proceedings,  prior 
to  coming  to  his  decision,  the  arbitrator 
should  formally  notify  the  parties  thereof,  after 
which  it  is  improper  for  him  to  listen  to  either 
of  the  parties.  The  arbitrator  cannot  delegate 
his  powers  and  duties  to  another;  he  must  be 
present  throughout  thehearings,  and,  although 
he  may  call  in  legal  or  scientific  experts  and 
may  delegate  mere  ministerial  acts  to  his 
clerk,  a  solicitor,  or  an  accountant,  it  is  the 
decision  of  the  arbitrator  himself  which  must 
prevail,  the  award  must  be  his,  and  he  must 
not  adopt  the  theories  or  opinions  of  any  of 


the  experts  he  consults,  unless  he  is  convinced 
of  their  truth. 

The  admission  or  rejection  of  evidence  is  in 
the  discretion  of  the  arbitrator,  but  if  he  refuse 
to  hear  evidence  which  clearly  bears  upon 
matters  within  the  submission  the  validity  of 
the  award  may  be  imperilled.  Witnesses 
may  be  compelled  to  attend,  give  evidence, 
and  produce  documents,  but  they  cannot  be 
compelled  to  produce  documents  which  are 
not  liable  to  be  produced  at  a  trial  at  law. 
Unless  the  submission  shows  a  contrary 
intention,  the  witnesses  may  be  examined  on 
oath  or  affirmation,  and  for  that  purpose  the 
arbitrator  may  administer  oaths  to,  or  take 
the  affirmations  of,  the  parties  to  the  sub- 
mission, and  the  witnesses  appearing  before 
him. 

Persons  wilfully  giving  false  evidence  are 
guilty  of  perjury,  as  if  the  evidence  had  been 
given  in  open  Court. 

If  a  point  of  law  arise  the  arbitrator  may 
(i)  deal  with  it,  or  {2)  he  may  state  a  special 
case  for  the  opinion  of  the  Court,  or  (3)  he 
may  put  his  award  in  the  form  of  a  special 
case — that  is  to  say,  he  may  state  the  findings 
on  the  facts,  and  further  state  that  if  one  view 
of  the  law  be  correct  he  finds  for  one  party, 
or  if  another  view  of  the  law  be  correct  he 
finds  for  the  other  party. 

Either  party  may  ask  the  Court  to  compel 
the  arbitrator  to  state  a  question  of  law  for 
the  opinion  of  the  Court  in  the  form  of  a 
special  case. 

In  the  absence  of  anything  to  the  contrary 
in  a  submission,  it  is  implied  that  the 
reference  is  to  a  single  arbitrator. 

{See  Arbitration,  Award,  Special  Referee,. 
Submission,  Umpire.) 

Arrangements     in      Bankruptcy.  —  An 

arrangement  may  be  entered  into  between  a 
debtor  and  his  creditors  either  before  or  after 
adjudication.  The  procedure  is  as  follows : — 
The  debtor  must  lodge  his  proposal  for  a 
scheme  or  composition  in  writing  with  the 
Official  Receiver  within  four  days  after 
submitting  the  statement  of  affairs.  The 
proposal  must  contain  the  terms  of  the 
composition  or  scheme,  and  state  the 
particulars  as  to  sureties  or  securities,  'ji 
any, 
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A  meeting  of  the  creditors  will  then  be 
called  to  consider  the  proposal  before  the 
close  of  the  public  examination,  and  if  a 
majority  in  number  and  three-fourths  in 
value  of  all  the  creditors  who  have  proved  their 
debts  resolve  to  accept  the  proposal,  and  the 
Court  approve,  the  scheme  is  binding  on  all 
the  creditors.  An)'  creditor  who  has  proved 
his  debt  may  assent  to  or  dissent  from  the 
proposal  by  a  letter  addressed  to  the  Official 
Receiver,  and,  if  received  a  day  prior  to  the 
meeting,  the  letter  counts  as  if  the  creditor 
had  attended  the  meeting  and  voted. 

Upon  every  application  to  the  Court  to 
approve  a  composition  a  fee  is  payable 
computed  upon  the  gross  amount  of  the 
composition,  viz.,  £1  on  every  ;^ioo  or 
fraction  of  ;^ioo  up  to  ;^5,ooo,  and  los.  on 
every  ;^ioc  or  fraction  of  ;^ioo  beyond 
;^5,ooo.  Upon  every  application  to  the 
Court  to  approve  a  scheme  of  ayrangement  a 
fee  is  payable  computed  on  the  gross  amount 
of  the  estimated  assets  (but  not  exceeding 
the  gross  amount  of  the  unsecured  liabilities), 
viz.,  £1  on  every  ;^ioo  or  fraction  of  ;^ioo 
^P  to  ;^5>ooo,  and  los.  on  every  ;^ioo  or 
fraction  of  ;^ioo  beyond  ^5,000,  provided 
that,  where  a  fee  has  been  taken  upon  a 
previous  application  to  the  Court  to  approve  a 
composition  or  scheme,  or  where  a  fee  has 
been  paid  upon  the  gross  amount  of  the 
assets  realised  and  brought  to  credit  in  the 
Cash  Book  when  submitted  for  audit,  seven- 
eighths  of  the  amount  thereof  shall  be 
deducted  from  the  fee  payable  on  applica- 
tion to  approve  a  composition  or  scheme. 

Note, — The  fee  must  be  paid  before  the 
application  can  be  heard. 

The  Court  cannot  approve  a  scheme : — 

(i)  Where  the  terms  of  the  proposal  are 
not  reasonable ;  or 

(2)  Where  the  scheme  is  not  calculated 
to  benefit  the  general  body  of  credi- 
tors ;  or 

(3)  In  any  case  in  which  the  Court 
is  required,  where  the  debtor  is 
adjudged  bankrupt,  to  refuse  his 
discharge. 

Where  any  facts  are  proved  which  would 
necessitate  a  conditional  discharge,  or  the 
refusal  or  suspension  of  same,  in  the  event  of 


bankruptcy,  the  Court  cannot  approve  a 
scheme  unless  it  provides  reasonable  security 
for  payment  of  not  less  than  7s.  6d.  in  the  £ 
to  the  unsecured  debts  provable  at  the  date 
the  scheme  comes  before  the  Court  [re 
Ashmead  Bartlett,  1901).  Therefore  creditors 
otherwise  settled  with  can  be  excluded  when 
providing  the  security,  but  the  Court  cannot 
sanction  a  scheme  in  which  claims  have  been 
only  conditionally  withdrawn  [re  Pilling,  1903). 

The  effect  of  the  approval  of  a  composition 
upon  the  various  debts  due  from  the  debtor 
is  much  the  same  as  in  bankruptcy,  had  he 
been  adjudged  bankrupt—  that  is  to  say,  the 
scheme  is  binding  upon  all  creditors  as 
regards  debts  provable  in  bankruptcy,  but 
does  not  release  the  debtor  from  any  liability 
under  a  judgment  against  him  in  an  action 
for  seduction,  or  under  an  affiliation  order, 
or  under  a  judgment  against  him  as  a  co- 
respondent in  a  matrimonial  cause  except  to 
such  extent  as  the  Court  expressly  orders. 

The  acceptance  by  a  creditor  of  a  composi- 
tion or  scheme  does  not  release  any  partner 
of  or  joint-debtor  with  the  debtor,  or  any 
person  who  was  surety  for  him. 

No  composition  or  scheme  can  be  approved 
by  the  Court  unless  it  provides  for  the 
payment  in  priority  to  other  debts  of  all 
preferential  payments  in  bankruptcy.  The 
Court  must  also,  before  approving  a  compo- 
sition or  scheme,  be  satisfied  that  provision 
is  made  for  payment  of  all  proper  costs, 
charges,  and  expenses  of,  and  incidental  to, 
the  proceedings,  and  all  fees  and  percentages 
payable  to  the  Official  Receiver  and  the 
Board  of  Trade,  under  the  scale  in  force  for 
the  time  being.     (Rule  205.) 

If  default  is  made  in  payment  of  any  instal- 
ment due  in  pursuance  of  any  composition  or 
scheme,  or  if  it  appears  to  the  Court  on 
satisfactory  evidence  that  the  composition  or 
scheme  cannot,  in  consequence  of  legal 
difficulties,  or  for  any  sufficient  cause,  proceed 
without  injustice  or  undue  delay  to  the 
creditors  or  to  the  debtor,  or  that  the  ap- 
proval of  the  Court  was  obtained  by  fraud, 
the  Court  may,  if  it  thinks  fit,  on  application 
by  the  Official  Receiver  or  the  trustee  or  by 
any  creditor,  adjudge  the  debtor  bankrupt 
and  annul  the  composition  or  scheme,  but 
without  prejudice  to  the  validity  of  any  sale. 
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disposition,  or  payment  duly  made,  or  thing 
duly  done,  under  or  in  pursuance  of  the 
composition  or  scheme.  Where  a  debtor  is 
adjudged  bankrupt  as  aforesaid,  any  debt 
provable  in  other  respects,  which  has  been 
contracted  before  the  adjudication  will  be  prov- 
able in  the  bankruptcy.  (1890  Act,  section  3.) 
(An  important  article  dealing  with  arrange- 
ments in  bankruptcy  appears  in  The  Accoun- 
tant, 1902,  p.  644.) 

Arrangements  (Joint  Stock  Companies). 

— Any  arrangement  entered  into  between  a 
company  about  to  be  wound  up  voluntarily, 
or  in  the  course  of  being  wound  up  volun- 
tarily, and  its  creditors  shall  be  binding  on 
the  company  if  sanctioned  by  an  extraordinary 
resolution,  and  on  the  creditors  if  acceded  to 
by  three-fourths  in  number  and  value  of  the 
creditors,  subject  to  such  right  of  appeal  as 
is  hereinafter  mentioned.  (1862  Act,  section 
136.) 

Any  creditor  or  contributory  of  a  company 
that  has  in  manner  aforesaid  entered  into  any 
arrangement  with  its  creditors  may,  within 
three  weeks  from  the  date  of  the  completion 
of  such  arrangement,  appeal  to  the  Court 
against  such  arrangement,  and  the  Court 
may  thereupon,  as  it  thinks  just,  amend,  vary, 
or  confirm  the  same.     (Section  137.) 

The  liquidators  may,  with  the  sanction  of 
the  Court,  or  of  the  committee  of  inspection, 
where  the  company  is  being  wound  up  by 
the  Court,  or  subject  to  the  supervision  of 
the  Court,  and  with  the  sanction  of  an  extra- 
ordinary resolution  of  the  company,  where 
the  company  is  being  wound  up  altogether 
voluntarily,  pay  any  classes  of  creditors  in 
full,  or  make  such  compromise  or  other 
arrangement  as  the  liquidator  may  deem  ex- 
pedient with  creditors,  or  persons  claiming  to 
be  creditors,  or  persons  having  or  alleging 
themselves  to  have  any  claim,  present  or 
future,  certain  or  contingent,  ascertained  or 
sounding  only  in  damages  against  the  com- 
pany, or  whereby  the  company  may  be 
rendered  liable.  (1862  Act,  section  159  ;  1890 
Act,  section  12.) 

The  Joint  Stock  Companies  Arrangement 
Act  1870  provides  that,  where  any  com- 
promise or  arrangement  is  proposed  between 
a  company  (which  is  being  wound  up  by  or 
under  the  supervision  of  the  Court  or  volun- 
tarily) and  its  creditors,  or  a  class  of  creditors 


and  is  accepted  by  the  creditors  or  class  of 
creditors  by  a  majority  in  number  representing 
three-fourths  in  value  of  those  present  at  a 
meeting  summoned  for  the  purpose  of  con- 
sidering such  compromise  or  arrangement,  in 
person  or  by  proxy,  such  arrangement  shall, 
if  sanctioned  by  the  Court,  be  binding  on  all 
such  creditors  or  class  of  creditors,  and  also 
on  the  liquidator  and  the  contributories. 
[See  1900  Act  below.) 

Note. — The  procedure  under  the  1870  Act 
enables  a  liquidator  to  compel  a  minority 
of  creditors  to  assent  to  the  arrangement 
sanctioned  by  the  majority  as  prescribed  in 
the  Act. 

Such  arrangements  usually  provide  (i)  for 
the  dissolution  of  the  company  on  payment  of 
a  composition,  or  an  allotment  of  shares  or 
debentures  to  the  creditors  in  a  new  company 
to  be  formed  ;  or  (2)  for  the  staying  of  the 
winding-up  under  an  agreement  for  payment, 
or  part  payment,  over  a  period  of  time,  the 
company  meanwhile  continuing  to  carry  on 
business. 

Section  24  of  the  Companies  Act  1900 
extends  the  operation  of  the  1870  Act  to 
members  of  the  company,  but  as  there  are  no 
provisions  in  the  1870  Act  for  the  protection 
of  dissentient  members  (such  as  are  contained 
in  section  161  of  the  Act  of  1862)  Buckley,  J., 
expressed  a  doubt  in  Re  Patterson,  Laing  6- 
Co.  (1902),  whether  the  Court  would,  in 
certain  cases,  sanction  a  scheme  under  the 
1870  Act  (where  section  161  of  the  1862  Act 
was  applicable)  unless  the  scheme  contained 
clauses  tor  the  protection  of  dissentient  share- 
holders on  the  lines  of  those  in  section  161. 
{See  Amalgamation  and  Reconstruction.) 

Articled  Clerk. — Where,  at  the  time  of  the 
'  presentation  of  a  bankruptcy  petition,  any 
person  is  apprenticed  or  is  an  articled  clerk 
to  the  bankrupt,  the  adjudication  of  bank- 
ruptcy operates  as  a  complete  discharge 
of  the  indenture  or  articles  of  agreement, 
if  either  the  bankrupt  or  apprentice  or  clerk 
gives  notice  in  writing  to  that  eftect  to  the 
trustee,  and  if  any  money  has  been  paid  by, 
or  on  behalf  of,  the  apprentice  or  clerk  to 
the  bankrupt  as  a  fee,  the  trustee  may,  on  the- 
application  of  the  apprentice  or  clerk,  or 
of  some  person  on  his  behalf  (but  subject  to 
an  appeal  to  the  Court),  pay  such  sum  as  he 
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(the  trustee)  thinks  reasonable  out  of  the 
bankrupt's  property,  to  or  for  the  use  of  the 
apprentice  or  clerk — regard  being  had  (i)  to 
the  amount  which  was  paid  to  the  bankrupt 
as  a  fee ;  (2)  the  time  served  by  the  appren- 
tice or  clerk  prior  to  the  bankruptcy  ;  and  (3) 
any  special  circumstances. 

Where  it  appears  expedient,  the  trustee 
may,  upon  application  by  the  apprentice  or 
clerk,  instead  of  making  a  payment  as  com- 
pensation, transfer  the  indenture  or  articles 
of  agreement  to  some  other  person.  (1883 
Act,  section  41.) 

Being  a  personal  contract,  an  apprentice- 
ship or  articled  clerkship  ordinarily  ter- 
minates on  the  death  of  either  party,  but  if 
a  master  has  covenanted  to  clothe  and  feed 
(as  well  as  educate)  the  apprentice  or  clerk, 
the  master's  representatives,  in  the  event  of 
his  death,  will  be  required  either  to  carry  out 
the  covenant  to  clothe  and  feed,  or  to  com- 
pensate for  the  breach  thereof,  so  far  as  they 
may  have  assets. 

Articles  of  Association  (of  a  Company). — 

The  internal  regulations  of  a  company, 
defining  the  mode  and  form  in  which  the 
business  of  the  company  is  to  be  carried  on. 

A  company  limited  by  shares  may  adopt, 
in  whole  or  part,  the  provisions  contained  in 
Table  A.  annexed  to  the  Companies  Act  1862, 
or  may  be  registered  with  a  specially  drawn 
set  of  articles.  If  no  articles  of  association 
are  registered  with  the  memorandum,  Table 
A.  is  deemed  to  apply  to  the  company  ;  but 
if  special  articles  are  desired  they  must  be 
printed  and  bear  a  los.  stamp,  as  if  they 
were  contained  in  a  deed.  The  signatories 
to  the  memorandum  must  also  sign  the 
articles,  such  signatures  being  duly  attested, 
but  the  number  of  shares  the  subscribers 
take  must  not  be  stated,  as  required  in  the 
case  of  the  memorandum.  (1862  Act, 
sections  14,  15,  and  16.) 

The  effect  of  such  signatures  is  similar 
mutatis  mutandis  to  the  signing  of  the  memo- 
randum.    (See  Memorandum  of  Association.) 

On  registering  the  articles  a  fee  of  5s.  is 
payable. 

Since  ist  January  1901  an  applicant  for 
registration  of  the  memorandum  and  articles 
of  association  of  a  company  which  invites 
the  public  to  subscribe  for  its  shares,  must 


deliver  to  the  Registrar  a  list  of  the  persons 
who  have  consented  in  writing  (as  defined 
by  section  2  of  the  Companies  Act  1900)  to 
act  as  directors. 

The  memorandum  of  association  of  a  com- 
pany limited  by  guarantee  or  unlimited  must 
be  accompanied  with  specially  drawn  regula- 
tions, there  being  no  form  of  articles  applic- 
able thereto,  as  in  the  case  of  Table  A.,  to 
companies  limited  by  shares. 

Although  in  substance  Table  A.  meets  the 
requirements  of  the  present  time,  many  com- 
panies find  It  necessary  to  add  considerably 
thereto,  and  at  the  same  time  omit  or  modify 
some  of  its  provisions.  Briefly,  the  clauses 
of  a  company's  articles  deal  with  such 
matters  as  : — 

(i)  Shares,  as  regards  certificates,  calls, 
forfeiture,  lien,  transfer,  warrants  to 
bearer,  conversion,  increase  and  reduc- 
tion  of  capital,  rights  attached  to 
the  shares,  &c. 

(2)  Borrowing  powers,  manner  of  raising 
loans;  how  power  exercisable — i.e., 
whether  by  company  or  by  directors  ; 
limit  (if  any). 

(3)  Meetings,  proceedings,  quorum,  votes, 
minutes,  &c. 

(4)  Directors,  proceedings,  powers,  remu- 
neration, retirement,  &c. 

(5)  Accounts,  audit,  dividends,  reserve 
funds,  &c. 

(6)  Arbitration,  and  sundry  other  internal 
matters. 

The  principal  objections  to  Table  A.  are  in 
respect  of  its  provisions  as  to  (i)  voting 
powers  (scale),  (2)  quorum  (scale),  (3)  divi- 
dends (in  proportion  to  shares— not  amount 
paid  up  thereon),  and  (4)  the  fact  that  it 
does  not  provide  for  reduction  of  capital, 
such  power  not  having  been  granted  in  1862. 

The  articles  of  association  must  keep 
within  the  ambit  of  the  memorandum,  for, 
as  becomes  a  subsidiary  document,  they 
cannot  in  any  way  extend  or  amplify  the 
memorandum.  The  articles  of  association 
cannot  deprive  the  members  of  their 
statutory  rights.  For  instance,  a  clause  in 
the  articles  substituting  certain  rights  in 
lieu  of  those  contained  in  sections  161  and 
162  of  the  Act  of  1862,  as  regards  dissentient 
members  in  a  reconstruction  arrangement, 
has  been  declared  void  by  the  Court  of 
Appeal.     {Re    Gould,    1899.)     So    a    clause 
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in  the  articles  purporting  to  forbid,  or 
attempting  to  qualify,  a  shareholder's  right 
to  present  a  petition  for  winding-up  is 
inoperative.  The  articles  of  association 
(subject  to  the  foregoing)  may  be  altered  at 
any  time  by  special  resolution,  and  the  com- 
pany cannot  be  deprived  or  deprive  itself  of 
this  power,  for  an  article  purporting  to 
declare  the  regulations  unalterable  is  void. 

Every  special  resolution  altering  the  articles 
of  association  must  be  printed  and  annexed 
to  the  original  articles,  if  any,  and  shall  be 
deemed  a  part  of  such  original  articles.  A 
copy  of  such  special  resolution  must  be  filed 
(within  15  days  of  the  passing  of  same)  with 
the  Registrar  of  Joint  Stock  Com.panies,  and 
a  fee  of  5s.  is  payable  thereon. 

If  such  a  copy  is  not  forwarded  to  the 
Registrar,  the  company  and  its  officers  incur 
a  penalty  not  exceeding  two  pounds  for  every 
day  during  which  the  default  continues. 
(1862  Act,  section  53.) 

Hitherto  it  was  a  common  practice  for 
<iirectors  of  companies  to  take  power  in 
their  articles  of  association  "  to  make  from 
^*  time  to  time  such  bye-laws  as  may  be 
"  found  necessary  for  the  internal  regulation 
••  of  the  company's  affairs."  This  provision 
is  now  looked  upon  by  the  authorities  as 
affording  scope  for  the  making  (under  the 
guise  of  bye-laws)  of  such  changes  in  the 
regulations  as  would  amount  to  such  an 
alteration  of  the  articles  as  would,  under 
ordinary  circumstances,  require  a  special 
resolution.  The  Registrar  will,  therefore, 
refuse  to  register  articles  containing  such  a 
clause. 

The  articles  are  only  a  contract  by  the 
shareholders  inter  se  as  such,  and  do  not  con- 
stitute a  contract  with  any  outside  person 
named  therein,  even  though  he  may  be  a 
signatory  to  the  memorandum  and  articles, 
so  that  a  solicitor  or  auditor  nominated  as 
such  cannot  enforce  the  appointment.  The 
nomination  merely  amounts  to  an  authority  to 
the  directors  to  appoint  the  person  or  persons 
in  question  ;  the  articles  must  be  regarded  as 
regulations,  and  not  as  a  contract  with  the 
nominees.  Therefore,  it  is  usual  to  appoint 
the  chairman  of  directors,  the  secretary, 
solicitor  and  auditors,  at  the  first  meeting  ot 
■directors,  or  to  adopt  the  appointment  of  any 


of  these  officers  if  mentioned  in  the  articles. 
(But  see  Auditor.) 

Every  person  having  dealings  with  a  com- 
pany, whether  a  member  or  a  creditor  or 
otherwise,  is  deemed  to  have  constructive 
notice  of  the  memorandum  and  articles  of 
association,  so  far  as  regards  the  external 
position  of  the  company. 

Articles  of  Partnership.  —  Although  a 
partnership  may  be  constituted  by  parol 
agreement,  it  is  more  usual  for  the  partners 
to  enter  into  an  agreement  in  writing,  either 
under  seal  or  under  hand  only. 

If  the  agreement  be  under  seal  it  is  re- 
ferred to  as  the  partnership  deed,  and  if 
under  hand  only,  the  articles  of  partnership. 

Both  documents,  however,  are  drafted  in 
"  article  form  " — that  is  to  say,  in  distinct 
paragraphs  or  divisions,  each  dealing  with  a 
separate  matter  for  convenience  of  reference. 

The  principal  matters  usually  dealt  with  in 
a  partnership  agreement  are  : — 

(i)  The  names  of  the  partners. 

(2)  Nature  of  business. 

(3)  Term  of  partnership. 

(4)  Capital  to  be  contributed. 

(5)  How  profits  and  losses  to  be  shared. 

(6)  Whether  interest  on  capital  to  be 
allowed,  and,  if  so,  the  rate. 

(7)  Whether  any  acting  partner  to  receive 
a  salary, 

(8)  Whether  partners  to  be  allowed  to  draw 
against  accruing  profits;  if  so,  the 
amount ;  whether  interest  chargeable 
thereon  ;  and,  if  so,  the  rate. 

(9)  Whether  partners  to  devote  their  whole 
time  to  the  business  of  the  partnership 
or  not. 

(10)  Whether  any  partner  to  have  extra- 
ordinary powers,  or  any  partner's 
authority  to  be  restricted. 

(11)  Provisions  as  to  the  notice  required  to 
effect  a  dissolution. 

(12)  Rights  of  various  partners  on  dissolu- 
tion, retirement,  or  death,  as  regards — 

{a)  Goodwill. 

(b)  Proportion  of  accrued  profits  or 
losses. 

(c)  Conditions     of      repayment     of 
capital. 


Articles] 


33 


Auction 


(d)  Competition  with  firm  (in  case  of 
retirement). 

(e)  Surplus  assets  (in  case  of  dissolu- 
tion). 

(13)  Provisions  as  to  proper  books  of  ac- 
count being  kept  and  audited,  and  as 
to  the  partners  signing  the  Balance 
Sheets. 

(14)  Arbitration  in  case  of  dispute. 

The  foregoing  are  general  matters  usually- 
dealt  with,  the  peculiar  circumstances  of 
each  case  requiring  special  clauses. 

The  partners  may  determine  their  respec- 
tiv^e  rights,  interests,  powers,  and  duties  as 
they  may  think  fit,  but  they  cannot  affect  the 
rights  of  third  parties,  nor  can  their  arrange- 
ments i7tter  se  operate  to  the  prejudice  of 
strangers. 

It  is  the  ordinary  apparent  authority  of  a 
partner  which  a  stranger  is  entitled  to  act 
upon,  so  that  if  any  restriction  be  placed 
upon  the  ordinary  powers  of  a  partner,  such 
restriction  will  only  be  operative  as  against 
third  parties  who  have  been  notified  of  it. 

In  the  absence  of  any  agreement  between 
the  partners,  the  provisions  of  the  Partner- 
ship Act  1890  apply  so  as  to  determine  the 
respective  rights,  duties,  and  interests  of  the 
partners. 

(5^^  Partnership.) 

Assessment. — The  valuation  of  property  or 
other  subject-matter  for  the  purposes  of 
taxation.     {See  Income  Tax.) 

Assets. — Property  available  for  the  payment 
of  the  debts  of  a  deceased  person ;  com- 
mercially, the  stock-in-trade,  land,  buildings, 
machinery,  tools,  book  debts,  cash,  &c.,  of 
a  trader.     {See  Legal  Assets.) 

Assignment. — The  transfer  of  property  or  an 
interest  therein  to  another.  {See  Deed  of 
Arrangement.) 

Assurance.— S^^  Insurance. 

Ats. — An  abbreviation  denoting  "  at  the  suit 
of, ' '  used  by  the  defendant  in  referring  to  the 
action  against  him,  thus : — Jones  (defendant) 
ats.  Williams  (plaintiff). 

At   sight. — See  After  sight. 

Attachment  of  Debt. — A  judgment  creditor 
may  (i)  apply  to  the  Court  to  have  a  judg- 


ment debtor  orally  examined  as  to  any  debts 
due  to  him  from  third  parties,  and  (2)  may 
apply  for  an  order  attaching  such  debts 
owing  or  accruing  in  the  hands  of  any  third 
parties  (called  garnishees),  and  (3)  a  gar- 
nishee may  be  required  to  appear  before  the 
Court  to  show  cause  why  he  should  not  pay 
the  judgment  creditor  the  amount  he  (the 
garnishee)  owes  to  the  judgment  debtor,  or 
so  much  as  is  necessary  to  satisfy  the  judg- 
ment debt. 

An  attachment  of  a  debt  due  to  a  bankrupt 
will  not  be  good  as  against  the  trustee  unless 
completed  (by  receipt  of  the  debt)  by  the 
judgment  creditor  before 

(i)  The  date  of  the  receiving  order  ;  and 

(2)  Notice  of  a  bankruptcy  petition  by  or 
against  the  judgment  debtor,  or  notice 
of  the  commission  by  him  of  an  avail- 
able act  of  bankruptcy.  (1883  Act, 
section  45.) 

Attendance  Book. — A  book  used  for  record- 
ing attendances  at  meetings  of  the  members 
of  any  committee  or  similar  body.  It  is 
usual  to  employ  such  a  book  in  the  case  of 
joint  stock  companies  where  the  directors  are 
either  paid  a  fee  for  each  attendance,  or  where 
the  total  amount  voted  to  the  "  board  "  is 
divisible  among  them  in  proportion  to  their 
respective  attendances. 

Attestation  Clause. — The  statement  upon  a 
written  instrument  that  such  instrument  was 
executed  in  the  presence  of  those  who  sign 
the  "clause."  Although  such  a  clause  is 
generally  set  out  at  length  on  a  will  or  codicil, 
the  Wills  Act  1837  expressly  provides  that 
no  form  of  attestation  is  necessary. 

Attorney. — One  appointed  to  do  something 
for  another.     There  are  two  kinds  : — 
Attorney-at-Law. — Now  called  a  solicitor  of 

the  Supreme  Court. 
A  ttorney  in  fact. — One  appointed  to  do  some 
special  business ;  a  kind  of  special  agency. 
The  appointment  must  be  by  deed,  com- 
monly called  a  "power  of  attorney." 
{q.v.) 

Attornment. — The  acknowledgment  of  a  new 
lord  ;  the  assent  of  a  tenant  of  one  to  become 
the  tenant  of  another. 

Auction. — A  public  sale  of  property  conducted 
by  biddings  of  intending  buyers,  each  succes- 
sive bid   increasing   the  price,    the  highest 
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bidder  becoming  the  purchaser.  When  goods 
are  sold  by  auction  each  lot  is  deemed  to  be 
the  subject  of  a  separate  contract  of  sale. 
The  acceptance  of  the  offer  of  an  intending 
buyer  is  signified  by  the  "fall  of  a  hammer" 
in  the  hands  of  the  auctioneer,  or  by  some 
other  customary  sign.  Until  the  fall  of  the 
hammer  any  bidder  may  retract  his  bid  (and 
semble  the  auctioneer  may  withdraw  his  offer 
of  the  goods  for  sale),  but  upon  the  fall  of  the 
hammer  the  contract  of  sale  is  completed. 
Where  a  right  to  bid  is  expressly  reserved, 
but  not  otherwise,  the  seller  or  his  agent  may 
bid  at  an  auction  ;  any  sale  contravening  this 
rule  may  be  treated  as  fraudulent  by  the 
buyer,  who  may  have  the  contract  rescinded 
and  recover  the  price  if  already  paid.  A  sale 
by  auction  may  be  notified  to  be  subject  to  a 
reserve  or  upset  price.  The  qualifications  are 
generally  included  in  the  printed  conditions 
of  sale  and  read  out  by  the  auctioneer  prior 
to  commencing  the  auction. 

A  trustee  in  bankruptcy  is  accountable  for 
the  proceeds  of  every  auction  sale  (of  the 
bankrupt's  property)  authorised  by  him 
(Rule  295),  and  the  gross  proceeds  must  be 
recovered  from  the  auctioneer  and  included 
among  the  trustee's  receipts,  and  the 
auctioneer's  charges,  when  taxed,  paid  over 
in  due  course.  (S^^  Allocatur.)  The  auc- 
tioneer's Sale  Accounts  should  be  forwarded 
to  the  Board  of  Trade  by  the  trustee,  when 
submitting  his  accounts  for  audit.  The  scale 
of  allowances  to  auctioneers  is  fixed  by  the 
appendix  to  the  Rules  of  1890,  and  although 
the  trustee  may  arrange  with  the  auctioneer 
that  the  scale  charges  be  subject  to  a  reduc- 
tion, they  cannot  be  exceeded  without  the 
sanction  of  the  Board  of  Trade.  Where 
either  the  trustee  or  his  firm  acts  as 
auctioneer  (or  valuer)  no  special  charge  for 
such  services  will  be  allowed,  as  the  trustee 
is  only  entitled  to  the  remuneration  voted  to 
him  in  the  prescribed  manner.  (Board  of 
Trade  Regulations.) 

The  above  provisions  apply  {mutatis  mu- 
tandis) to  the  winding-up  of  companies  by 
the  Court. 

{See  Auctioneer,  Dutch  Auction.) 

Auctioneer. — A   person    appointed    to    sell 
goods,  merchandise,  or  other  property  at  a 


public  auction  for  a  recompense,  generally  in 
the  form  of  a  commission.  He  must  have  a 
licence,  paying  a  duty  therefor  of  /lo  per 
annum.  An  auctioneer  is  the  agent  of  the 
seller  only  until  the  "fall  of  the  hammer," 
but  after  the  sale  is  completed  he  becomes 
the  agent  of  both  parties,  and  his  signature 
is  prima  facie  sufficient  to  satisfy  section  4  of 
the  Sale  of  Goods  Act  1893  ;  but  the  pre- 
sumption may  be  rebutted,  for  instance, 
where  the  auctioneer  is  himself  the  vendor. 

The  auctioneer  is  personally  liable  on  his 
contracts,  and  may  himself  sue  thereon, 
unless  he  has  disclosed  his  principal.  He 
must  obtain  the  best  price  for  the  goods  or 
property  sold,  and  should  sell  only  for  cash, 
being  responsible  for  : — 

(i)  The  proper  storage  of  any  goods  in  his 
charge  prior  to  the  sale,  and 

(2)  The  price  of  them  after  sale. 

He  has,  however,  a  special  property  in 
goods  in  his  possession,  and  a  lien  upon  them 
for  his  charges. 

He  has,  impliedly,  authority  to  do  all  such 
acts  as  are  within  an  auctioneer's  province, 
and  may  receive  the  proceeds  of  the  sale  of 
goods,  but  only  the  deposit  in  respect  of  the 
sale  of  lands. 

His  authority  cannot  be  delegated. 

Whilst  a  broker  has  not  the  possession  of 
the  subject-matter  of  sale  an  auctioneer 
generally  has  such  possession  ;  further,  a 
broker  can  both  buy  and  sell  publicly  and 
privately,  whilst  an  auctioneer  {qua  auc- 
tioneer) can  sell  only,  and  is  restricted  to 
public  auction.     {See  Auction.) 

Audit.  —  An  authorised  examination  of 
accounts.  The  term  is  capable  of  many  con- 
structions, varying  in  their  degree  with  the 
extent  of  an  auditor's  powers,  duties  and 
responsibilities,  although  the  Legislature 
evidently  assumes  that  the  word  has  a 
recognised  meaning,  for  the  Municipal  Cor- 
porations Act  1882  provides  that  the  treasurer 
shall  submit  his  accounts,  with  the  necessary 
vouchers  and  papers,  to  the  auditors,  "and 
**  they  shall  audit  them.'^ 

The  many  conflicts  of  opinion  as  to  the 
precise  meaning  of  these  few  words  have 
placed  the  audit  of  the  accounts  of  municipal 
bodies  upon  an  unsatisfactory  basis. 
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Some  of  the  questions  arising  in  the  course 
of  an  audit  are  dealt  with  under  the  under- 
mentioned titles  : — 


Accumulated  profits. 

Agents'  balances. 

Agents'  returns. 

Allowance. 

Analysis  of  the  Ledger. 

Anticipation  of  profit. 

Apportionment. 

Appropriation  of  pay- 
ments. 

Articles  of  Association. 

Articles  of  Partnership. 

Audit  Note-book. 

Auditor. 

Auditors'  certificate  and 
report. 

Bad  and  doubtful  debts. 

Balance  Sheet 

Bank  Book. 

Bills  discounted. 

Bills  receivable. 

Book  debts. 

Borough  auditors. 

Branch  Accounts. 

Branch  Banks. 

Building  Society. 

Cancellation  of  vouchers. 

Capital. 

Capital  expenditure. 

Capital  receipts. 

Carriage  and  cartage. 

Charges  recoverable. 

Cheque  Book. 

Completed  audit. 

Consignment. 

Continuous  audit. 

Conversion  of  stock. 

Cost  Accounts. 

Cost  Book  Mining  Com- 
pany. 

Dating  forward. 

Deferred  ordinary  shares. 

Departmental  Accounts. 

Depreciation. 

Directors. 

Discount. 

Double-Account  System. 

Doubtful  Debts  Ledger. 

Drawings. 

Equation  of  payments. 

Error. 

Falsification  of  Accounts 
Act. 

Fixed  Capital. 

Fixtures. 

Founders'  shares. 

Fraud. 

Free  of  income  tax. 

Friendly  Societies. 

Goodwill. 

Gross  profit. 

Head  office  charges. 

Hire  and  purchase  agree- 
ments. 

Imprest  system. 

Income. 

Income  and  Expenditure. 

Income  tax. 

Incomplete  work. 


Inscribed  Stocks. 

Interest. 

Interest  on  calls  in  arrear. 

Interest  on  capital. 

Interest  on  capital  during 
construction  of  works. 

Interest    on     moneys    in 
advance  of  calls. 

Interim  dividend. 

Intermediate  balancing. 

Investigation. 

Investment. 

Joint  stock  company, 

Journal. 

Land  tax. 

Life  Assurance  Companies. 

Loose  plant  and  tools. 

Manufacturers'  Accounts. 

Memorandum  of  Associa- 
tion. 

Minute  Book, 

Mortgage  (Ship). 

Municipal  Accounts. 

Petty  cash. 

Portage  bill. 

Preference        stock       and 
shares. 

Preliminary  expenses. 

Premiums  on  shares. 

Profit. 

Profit  and  Loss  Account. 

Profits  available  for  divi- 
dend. 

Profits  prior  to  incorpora- 
tion. 

Proving  the  balances. 

Rate  of  exchange. 

Realised  profits. 

Rebate  on  bills  discounted. 

Receipt. 

Receipt  Book. 

Receipts  and  payments. 

Redeemable  debentures. 

Registered  capital. 

Rent  roll. 

Repairs  and  renewals. 

Reserves      and      Reserve 
Funds. 

Royalty. 

Savings  Banks, 

Sectional  Ledgers, 

Selling-price  System. 

Single-Account  System. 

Sinking  Fund. 

Statement  of  Account, 

Statutory  meeting. 

Stock-in-trade. 

Stock  Register. 

Trial  Balance, 

Unclaimed  dividends. 

Unexpired  risks. 

Unpresented  cheques. 

Voucher. 

Vouching  back. 

Voyage  Account. 

Wages. 

"Writing  down"  assets. 

"Writing  up"  assets. 


Audit  Note  Boole.— A  Memorandum  Book 
wherein  is  recorded  the  nature  of  the  work 
performed  in  respect  of  a  particular  set  of 
accounts,  by  whom  the  work  is  done,  and  the 
date  thereof. 

A  record  is  also  made  of  all  matters 
requiring  special  attention,  or  which  call  for 
inquiry  and  explanation,  so  that  (i)  they  may 


be  dealt  with  at  a  later  stage  without  inter- 
fering with  the  course  of  the  audit ;  and  (2) 
the  replies,  if  important,  may  be  noted  for 
future  reference. 

When  the  Note  Book  is  ruled  to  meet  the 
requirements  of  a  particular  audit,  it  serves 
as  a  ground  plan  of  the  work  to  be  performed, 
and  minimises  the  risk  of  subsidiary  books 
escaping  examination. 

There  is  an  excellent  form  of  Audit  Note 
Book  published  which  is  applicable  to  a 
large  number  of  cases,  and  capable  of  modi- 
fication to  meet  particular  instances. 

Auditor. — A  person  appointed  to  examine  and 
report  upon  certain  accounts ;  he  has  also 
the  right  of  examining,  and  heaving  the 
explanations  of,  any  persons  responsible  for 
the  accounts  under  examination  ;  in  fact,  it 
is  believed  that  the  ancient  system  of  con- 
ducting an  examination  of  accounts  was 
carried  out  orally,  hence  the  derivation  of  the 
word. 

The  varymg  circumstances  under  which  an 
auditor  may  be  appointed,  the  extent  of  his 
duties  and  attendant  responsibilities,  are 
beyond  the  scope  of  this  work,  and  for  more 
exhaustive  treatment  of  the  subject  reference 
must  be  made  to  books  devoted  solely  to  these 
particular  questions.  Throughout  this  work, 
however,  in  their  appropriate  places  {see 
title  Audit),  numerous  references  are  made  to 
matters  concerning  the  duties  and  responsi- 
bilities of  an  auditor,  the  undertaking  of  such 
a  position  being  one  of  the  most  important 
elements  of  the  practice  of  a  professional 
accountant. 

The  Legislature  has  been  gradually  render- 
ing the  appointment  of  an  auditor  of  a 
public  undertaking  a  compulsory  matter, 
although  the  Companies  Act  1862  did  not 
effect  this,  the  audit  provisions  being  relegated 
to  Table  A.,  which  is  optional.  But  the 
majority  of  the  companies  registered  under 
that  Act  with  special  articles  made  provision 
in  same  for  the  appointment  of  an  auditor. 

Finally  the  Companies  Act  1900  rendered 
the  appointment  of  an  auditor  compulsory  in 
respect  of  every  company  registered  under 
the  Companies  Acts  of  1862  et  seq. ;  for  sections 
21  and  22  provide  that  "every  company 
"shall  at  each  annual  general  meeting 
'*  appoint  an  auditor  or  auditors  to  hold  office 
*'  until   the  next   annual   general   meeting." 
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The  directors  may  appoint  the  first  auditors 
before  the  statutory  meeting,  and  may  also  fill 
up  any  casual  vacancy  in  the  office  of  auditor. 
The  remuneration  of  auditors  appointed  by 
the  general  meeting  must  be  fixed  by  the 
general  meeting,  but  where  (under  the 
two  circumstances  mentioned  above)  the 
directors  make  the  appointment  they  may  fix 
the  remuneration.  In  default  of  any  appoint- 
ment of  auditors  by  the  company  the  Board 
of  Trade  (upon  the  application  of  any  member 
of  the  company)  may  make  the  appointment 
and  fix  the  remuneration. 

The  most  important  Acts  of  Parliament 
which  contain  *'  audit  provisions  "  are : — 

Building  Societies  Act  1894. 

Companies  Act  1900. 

Companies  Act  1879  (Banking Companies). 

Companies  Clauses  Consolidation  Act  1845. 

District  Auditors  Act  1879. 

Friendly  Societies  Act  1875. 

Municipal  Corporations  Act  1882. 

Public  Health  Act  1875. 

Regulation  of  Railways  Act  1868. 

Trustee  Savings  Bank  Act  1893. 

"  An  auditor  is  not  bound  to  exercise  more 
'*  than  reasonable  care  and  skill  in  making 
"  inquiries  and  investigations.  He  is  not  an 
"insurer;  he  does  not  guarantee  that  the 
"  books  do  correctly  show  the  true  position 
"  of  the  company's  affairs  ;  he  does  not  even 
"  guarantee  that  his  Balance  Sheet  is  correct 
*'  according  to  the  books  of  the  company.  If 
"  he  did,  he  would  be  responsible  for  error 
"  on  his  part,  even  if  he  were  himself  deceived 
"without  any  want  of  reasonable  care  on 
•'his  part,  say,  by  the  fraudulent  conceal- 
'*  ment  of  a  book  from  him.  His  obligation 
"  is  not  so  onerous  as  this.  Such  I  take  to 
'*  be  the  duty  of  an  auditor.  He  must  be 
"honest,  i.e.,  he  must  not  certify  what  he 
•'  does  not  believe  to  be  true,  and  he  must 
"  take  reasonable  care  and  skill  before  he 
"believes  that  which  he  certifies  is  true. 
"  What  is  reasonable  care  in  any  particular 
"  case  must  depend  upon  the  circumstances 
"of  that  case.  Where  there  is  nothing  to 
"  excite  suspicion,  very  little  inquiry  will  be 
"reasonably  sufficient,  and  in  practice  I 
"  believe  business  men  select  a  few  cases  at 
"  haphazard,  see  that  they  are  right,  and 
"assume  that  others  like  them  are  correct 


"also.  Where  suspicion  is  aroused,  more 
"  care  is  obviously  necessary  ;  but  still  an 
"  auditor  is  not  bound  to  exercise  more  than 
"  reasonable  care  and  skill  even  in  a  case  of 
"  suspicion."  [Lindley,  L.J.,  In  re  London  and 
General  Bank.'] 

"The  duties  of  auditors  must  not  be 
"  rendered  too  onerous.  Their  work  is 
"  responsible  and  laborious,  and  the  remu- 
"  neration  moderate.  I  should  be  sorry  to 
"  see  the  liability  of  auditors  extended  any 
"further  than  in  In  re  London  and  General 
''Bank.  Indeed,  I  only  assented  to  that 
"  decision  on  account  of  the  inconsistency  of 
"  the  statement  made  to  the  directors  with 
"  the  Balance  Sheet  certified  by  the  auditors 
"and  presented  to  the  shareholders.  This 
"  satisfied  my  mind  that  the  auditors 
"  deliberately  concealed  from  the  share- 
"  holders  that  which  they  had  communicated 
"  to  the  directors.  It  would  be  difficult  to  say 
"this  was  not  a  breach  of  duty.  Auditors 
"  must  not  be  made  liable  for  not  tracking 
"  out  ingenious  and  carefully-laid  schemes  of 
"  fraud ;  frauds  are  perpetrated  by  tried 
"  servants  of  the  company  and  are  undetected 
"  for  years  by  the  directors.  So  to  hold  would 
' '  make  the  position  of  an  auditor  intolerable.' ' 
[Lopes,  L.J.,  In  Re  Kingston  Cotton  Mills 
Company.} 

Auditors*   Certificate  and   Report.— The 

auditors  of  a  company  registered  under  the 
Acts  1862-1900 — 

(i)  Have  a  right  of  access  at  all  times  to 
the  books  and  accounts  and  vouchers  of 
the  company ;  and 

(2)  Are  entitled  to  require  from  the 
directors  and  officers  of  the  company 
such  information  and  explanation  as 
may  be  necessary  for  the  performance 
of  their  duties  as  auditors. 

The  auditors  must  sign  a 

(i)  Certificate  at  the  foot  of  the  Balance 
Sheet  stating  whether  or  not  all  their 
requirements  as  auditors  have  been 
complied  with, 

and  they  must  make  a 

(2)  Report  to  the  shareholders  on  the  ac- 
counts examined  by  them  and  on  every 
Balance  Sheet  laid  before  the  company 
in  general  meeting  during  their  tenure 
of  office,  and  in  every  such  report  they 
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shall  state  whether  in  their  opinion  the 

Balance  Sheet  referred  to  in  the  report 

is  properly  drawn  up  so  as  to  exhibit  a 

true  and  correct  view  of  the  state  of 

the  company's  affairs  as  shown  by  the 

books    of     the    company ;     and    such 

report  shall  be  read  before  the  company 

in  general  meeting.      (Companies  Act 

1900,  section  23.) 

The  articles  of  association  of  a  company 

may  require  the  auditors  of  that  particular 

company  to  perform  further  duties  than  are 

set  out  above. 

The  joint  opinion  of  the  counsel  instructed 
by  the  Institute  of  Chartered  Accountants 
was  to  the  effect  {inter  alia)  that  the  word 
' '  requirements ' '  referred  to  in  the  section  was 
to  be  construed  in  its  popular  sense,  and  was 
not  to  be  taken  as  referring  only  to  the 
necessary  "information  and  explanation" 
which  an  auditor  is  entitled  to  require  in  the 
preceding  words  of  the  section. 

Counsel  also  expressed  the  opinion  that  the 
certificate  and  report  were  separate  docu- 
ments, and  even  should  the  certificate  be  so 
drafted  as  to  contain  the  words  of  the  report 
verbatim,  it  would  still  be  necessary  for 
the  auditors  to  make  and  sign  the  report 
separately  and  to  send  it  in  to  the  directors 
to  be  placed  before  the  shareholders. 

There  are,  unfortunately,  differences  of 
opinion,  and  as  a  consequence  variations  in 
practice,  among  accountants  in  respect  of  the 
provisions  of  section  23. 

(i)  Some  auditors  embody  the  certificate 
and  report  in  one  document,  and  a 
copy  of  this  appears  at  the  foot  of  the 
Balance  Sheet  when  published. 

(2)  Some  make  and  sign  the  certificate  and 
report  separately  ;  copies  of  both  docu- 
ments being  issued  with  the  Balance 
Sheet. 

(3)  Some  make  a  separate  report  which, 
if  not  to  be  published,  they  refer  to  in 
the  published  certificate  as  having  been 
made. 

(4)  Some  make  a  separate  report  and  make 
no  reference  to  the  same  in  the  certifi- 
cate; and  the  Balance  Sheet  is  published 
with  the  certificate  (only)  at  the  foot. 

No  doubt  the  latter  practice  amounts  to  a 
strict  compliance  with  the  words  of  the 
section,  but  as  it  is  considered  advisable  in 


the  majority  of  cases  to  express  an  opinion 
upon  the  Balance  Sheet  at  the  foot  of  that 
document,  one  or  other  of  the  first  two 
methods  set  out  above  is  adopted.  Of  course, 
it  is  a  matter  for  the  directors  to  decide 
whether  the  report  (in  addition  to  the  certifi- 
cate) shall  be  issued  to  the  shareholders  with 
the  Balance  Sheet,  or  only  be  read  at  the 
general  meeting ;  and,  before  deciding,  the 
directors  should  bear  in  mind  that  if  they 
issue  the  report  with  the  Balance  Sheet  there 
may  be  occasions  when  they  would  wish  to 
depart  from  that  practice. 

Under  all  the  circumstances  method  2  is, 
perhaps,  the  best  from  an  auditor's  point  of 
view ;  and  where  an  auditor  knows  that  the 
report  will  not  be  published,  method  3  should 
be  adopted,  although  admittedly  it  amounts 
to  more  than  the  requirements  of  section 
23,  strictly  construed. 

With  regard  to  the  words,  "  as  shown  by 
the  books  of  the  company,"  the  following 
extract  from  the  judgment  of  Lindley,  L.J., 
in  the  London  and  General  Bank  case  is 
important : — 

*'  The  auditor's  business  is  to  ascertain  and 
"  state  the  true  financial  position  of  the 
"  company  at  the  time  of  the  audit,  and  his 
"  duty  is  confined  to  that.  But  then  comes 
"  the  question,  How  is  he  to  ascertain  such 
"  position  ?  The  answer  is,  By  examining 
"  the  books  of  the  company.  But  he  does 
"not  discharge  his  duty  by  doing  this 
"  without  enquiry,  and  without  taking 
"  any  trouble  to  see  that  the  books  of  the 
"  company  themselves  show  the  company's 
"true  position.  He  must  take  reasonable 
"  care  to  ascertain  that  they  do.  Unless 
"  he  does  this,  his  duty  will  be  worse 
"  than  a  farce." 

Authorised  Capital.— The  amount  of  capital 
which  a  company  has  power  to  raise  or  issue. 
{See  Registered  Capital.) 

Aval. — The  Continental  term  used  to  express 
an  indorsement  by  a  person  who  signs  a  bill 
otherwise  than  as  drawer  or  acceptor,  thereby 
incurring  the  liabilities  of  an  indorser  to  a 
holder  in  due  course. 

Average. — The  mean  quantity  of  two  or  more 
quantities  obtained  by  adding  the  quantities 
together  and  dividing  by  the  number  of  them. 
An  average  is  a  medium  of  comparison,  but 
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once  an  average  is  ascertained  it  cannot  be 
used  as  an  element  with  other  averages  so  as 
to  obtain  an  "  average  of  averages,"  for  such 
a  result  is  an  impurity.  If  (say)  three 
averages  have  been  ascertained  they  must 
not  be  added  together  and  divided  by  three 
upon  the  assumption  that  the  result  is  the 
aggregate  average.  To  ascertain  the  latter,  the 
quantities  involved  in  the  three  separate 
averages  must  be  all  brought  into  one  total 
and  the  aggregate  average  deduced  directly 
from  the  quantities  themselves.  Thus, 
suppose  the  following  : — 
9  shops,  ist  year,  profits,  ;f  1,800 ;  average  per  shop,  £200 
12     ,,      2nd    „         „  1,800;       „  ,,  150 

20     „      3rd    ,,         „         4.400;       ,,  ,,  220 

The  total  of  the  averages  for  the  three 
years  is  ;^570,  but  the  "  average  per  annum 
"  per  shop  "  for  the  three  years  is  not  /190. 

The  total  profits  for  the  three  years  are 
/8,ooo,  and  the  total  of  the  varying  numbers 
of  shops  is  41.  Therefore,  if  41  shops  were 
possessed  at  the  same  time  they  would  earn 
;^8,ooo  in  one  year,  the  average  per  annum 
per  shop  being  £195  (odd). 

The  following  is  another  instance  of  the 
importance  of  closely  examining  the  factors 
in  an  average  result.  Suppose  the  profits  of 
a  company  for  a  period  of  three  years  to  have 
been  as  follow : — 

1900-1  Profits  for  li  year £9.000 

1902  „        «    I       «        10,000 

1903  „        M     h     »        o.ooo 

Total  for  3  years £25,000 


Annual  Average 


£8,333 


By  the  following  re-arrangement  the  above 
figures  may  be  made  to  show  ;^i,ooo  per 
annum  in  excess  of  the  above  sum  of  ;£"8,333, 
thus  :— 

1900-1  Profits  for      I J  year=£9,ooo,  or  £6,000  per  annum 

1902  «        n        I       H   =  10,000         „ 

1903  „         »  first  §     „   =  6,000,  or  12,000         „ 


Total  for  3  years 


Annual  Average. 


£28,000 


£9.333 


It  will  be  observed  that  a  half-year  (by 
proportion)  is  discarded  in  the  earlier  period, 
when  profits  were  low,  and  an  "  additional" 
half-year  (by  proportion)  is  inserted  in  the 
later  years,  when  profits  were  more  satis- 
factory. {See  General  Average,  Particular 
Average,  Percentage.) 


Average  Adjuster. — One  skilled  in  insurance 
matters,   particularly  in  the   preparation  of 
accounts  showing  the  rateable  distribution  of  ^ 
losses. 

Average  Adjustment.— The  ascertaining  of 
the  amount  which  each  of  the  assured,  after 
making  proper  allowances,  is  entitled  to 
receive  under  the  respective  policies,  and  the 
fixing  of  the  proportion  which  each  under- 
writer has  to  pay. 

Average  Date. — See  Equation  of  Payments, 

Average  Loss. — See  Partial  Loss. 

Average  Policy. — See  Fire  Insurance. 

Award. — Although  in  its  primitive  sense  an 
award  was  the  taking  into  consideration  the 
circumstances  of  a  matter  and  the  pronounc- 
ing of  a  judgment  thereupon,  at  the  present 
time  the  term  is  used  exclusively  in  connection 
with  the  consequent  judgment. 

There  is  no  special  form  required  by  law 
nor  need  an  award  be  in  writing,  but  a  written 
submission  renders  a  written  award  necessary, 
unless  the  submission  expresses  a  contrary 
intention.  The  Stamp  Act  provides  that  a 
written  award  shall  bear  an  ad  valorem  stamp, 
rising  by  scale  from  3d.  (when  the  amount 
awarded  is  less  than  ^5),  to  £1  15s.  The 
maximum  stamp  of  £1  15s.  is  necessary  when 
the  amount  awarded  is  ;^  1,000  or  upwards, 
or  when  the  arbitration  is  not  in  connection 
with  a  disputed  sum.  The  stamp  must  be 
affixed  when  the  award  is  made,  but  it  is 
unnecessary  to  stamp  copies. 

The  decision  embodied  in  the  award  must 
be  that  of  the  arbitrator  (or  umpire)  himself, 
but  having  finally  settled  the  terms  of  his 
decision  he  may  allow  his  solicitor  to  draw 
up  the  award  in  proper  form.  Joint  arbi- 
trators should  all  sign  the  award,  at  the  same 
time  and  in  each  other's  presence.  When  the 
award  has  once  been  made  and  declared,  the 
arbitrator  cannot  change  his  mind,  but  he 
may  amend  any  clerical  error  arising  from 
any  accidental  slip  or  omission. 

Notice  of  the  execution  of  the  award  should 
be  given  to  the  parties  to  the  submission,  to 
any  one  of  whom  it  may  be  delivered.  The 
award  (if  the  submission  be  in  writing)  should 
be  delivered  within  three  months  after  enter- 
ing on  the  reference  unless  there  is  some- 
thing to  the  contrary  in  the  submission,  but 
the  arbitrator  may  extend  the  time  by  notice 
\        in  writing  to  the  parties. 


AwardJ 

It  is  doubtful  whether  an  arbitrator  has  a 
right  of  action  for  his  costs,  but  it  is  usual  for 
the  award  to  be  delivered  only  on  payment  of 
the  costs.  These  costs  may  be  fixed  by  the 
arbitrator  himself  if  the  submission  does  not 
otherwise  provide,  but  the  Court  may  inter- 
fere if  the  amount  be  excessive. 

The  award  must  be  entire,  and  final  on  all 
matters  referred  ;  it  must  be  certain,  mutual, 
possible,  consistent,  intra  vires  and  legal. 

An  alternative  award  directing  that  a  party 
shall  do  one  or  other  of  two  or  more  things 
may  be  considered  good,  but  conditiofial  awards 
are  not  viewed  favourably  by  the  Court ; 
such  conditions  as  the  following  are,  how- 
ever, permissible : — 

(i)  A  condition  that  the  costs  shall  be  only 

as  allowed  by  the  taxing  master. 
(2)  That  the  award  shall  depend  upon  the 
decision   of  the   Court   upon  a  stated 
point  of  law. 
If  an  award  be  partly  good  and  partly  bad, 
the  good  part  will  be  held  valid  if  severable 
from  the  bad  part. 

A  valid  award  is  a  final  and  conclusive 
judgment  as  between  the  parties,  on  all 
matters  referred  by  the  submission,  and  the 
Court  has  no  power  to  alter  or  amend  it. 

An  award  may,  however,  be  set  aside  by 
the  Court  under  certain  circumstances,  such 
as: — 

(i)  Where  the  arbitrator  (or  umpire)  has 
misconducted  himself  with  regard  to  the 
procedure  or  otherwise. 

(2)  Where  the  arbitrator  (or  umpire)  has 
exceeded  his  authority. 

(3)  Where  the  award  lacks  the  requisites 
of  a  valid  award,  as  already  stated,  or 
contains  a  palpable  error  of  substance. 

(4)  Where  new  evidence  has  been  dis- 
covered which  was  not  previously 
obtainable.  This  ground  alone  is,  how- 
ever, hardly  sufficient  to  set  the  award 
aside. 

The  tendency  of  the  Court  is  to  uphold  an 
award  if  possible,  and  it  may,  therefore, 
instead  of  setting  aside  an  award,  refer  or 
remit  it  back  to  the  arbitrator  (or  umpire)  for 
amendment. 

Although  strangers  to  an  award  cannot  be 
directed  to  perform  any  act  thereunder,  yet 
they  cannot  disregard  the  state  of  affairs 
which  the  award  has  set  up  between  the 
parties.     As  in  the  case  of  other  contracts. 
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a  stranger  to  an  award  cannot  enforce  its 
terms,  even  though  it  might  be  to  his  interest 
to  do  so.  {See  Arbitrator,  Special  Referee, 
Submission,  Umpire.) 


Backwardation,— 5>^  Settling  Days. 
Bad  and  Doubtful  Debts.— Bad  debts  are 
such    as    are    irrecoverable   or   only  partly 
recoverable  and    ' '  bad  "  as  to  the  balance. 
Doubtful  debts  are  such  as  may  or  may  not 
be  recovered,   some  circumstance   affecting 
the  value  of  each  of  them.     Bad  debts  should 
be   written    off   as  soon   as   they   are    con- 
sidered irrecoverable.    Some  concerns  make  a 
periodical  charge  against   the  profits   as   a 
provision   against   bad   and   doubtful  debts, 
and  where  this  is  done,  and  such  provision  is 
adequate,  the  bad  debts  as  ascertained  and 
written  off  may  safely  be  charged  against  the 
amount  so  provided.     Where  no  such  pro- 
vision is  made,  the  Revenue  Account  should 
be  charged  with  the  bad  debts  immediately 
they  become  so.     Other  concerns   continue 
to   include   bad   debts   among    the  debtors' 
balances,  on  the  ground  that  sufficient  pro- 
vision exists  to  cover  them.     This  practice  is 
not  correct  in  principle.     If  a  debt  is  bad — 
irrecoverable — the  loss  has  taken  place,  and  it 
is  misleading  to  state  that  a  provision  against 
loss  from  had  debts  has  been  made  when  the 
loss    has    already    been    incurred    and   has 
ipso  facto  absorbed  the  provision  in  question. 
With  doubtful  debts,  the  question  is  some- 
what different.     Here,  it  cannot  be  said  that 
any  particular  debt  will   not   be   ultimately 
recovered.     Some  doubtful  debts  may,  with 
due  care  and  attention,  be  recovered  in  full, 
others  may  be  realised  in  part,  and  the  re- 
mainder prove  worthless.     In  such  a  case  it 
is    clear    that,    pending    developments,    no 
specific  debt  can  be  written  off,  and  yet  the 
debts  as  a  class  cannot  be  taken  to  credit  at 
any  given  date  at  their  face  value  ;  therefore, 
a  provision  based  upon  estimates   must  be 
made  against  possible  loss. 

Thus,  although  it  is  customary  to  find  in 
a  Balance  Sheet  the  phrase,  "Provision 
against  bad  and  doubtful  debts,"  such  pro- 
vision should  strictly  be  based  so  as  to  provide 
only  for  I6ss  arising  from  doubtful  debts 
which  may  become  wholly  bad,  the  bad 
debts  having  been  written  off  altogether. 
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It  is  not  suggested  that  debts  should  prema- 
turely be  written  off, as  bad,  and  so  lost  sight 
of,  with  the  result  that  moneys  which  might 
have  been  ultimately  recovered  have  been 
wholly  lost,  but  rather,  that  when  a  debt  has 
been  adjudicated  had  (whatever  may  be  the 
means  of  judging)  the  books  of  account 
should  properly  record  the  decision.  For 
instance,  if  a.  final  dividend  has  been  received 
in  respect  of  an  unsecured  claim  on  a  bank- 
rupt's estate,  and  the  bankrupt  has  received 
an  unconditional  discharge,  it  is  futile  to  carry 
the  balance  of  the  debt  forward  simply 
because  an  equivalent  amount  exists  in 
"  Provision  for  Bad  and  Doubtful  Debts 
Account." 

It  is  customary  to  deduct  the  provision 
against  loss  on  debts  from  the  gross  amount 
of  the  debts  themselves  when  preparing  the 
Balance  Sheet  instead  of  stating  same  upon 
the  opposite  side  to  the  debts— in  fact,  the 
basis  of  the  provision  in  some  cases  is  in  the 
nature  of  a  fixed  percentage  of  the  total  debts 
outstanding,  ranging  from  3  per  cent,  to  6  per 
cent.,  the  necessary  adjustment  on  account  of 
the  varying  amount  of  the  debts  being  charged 
or  credited  to  revenue  at  the  end  of  each 
period. 

Where  such  a  practice  is  carried  out  the 
debts  are  stated  thus  : — 

Sundry  Debtors  . .  . .   ^^20,000 

Less  4  per  cent,  for  pro- 
vision against  loss 
from  doubtful  debts  800 

^ig,2oo 

Some  accountants  prefer  to  set  aside 
annually  as  a  provision  against  bad  debts  a 
given  percentage  of  the  sales,  such  percentage 
being  assessed  as  a  result  of  the  experience 
of  previous  years.  {See  Doubtful  Debts 
Ledger.) 

Bailment.  — "  A  delivery  of  a  thing  in  trust 
"  for  some  special  object  or  purpose,  and 
"  upon  a  contract,  express  or  implied,  tocon- 
"  form  to  the  object  or  purpose  of  the  trust." 

Bailments  were  divided  by  Lord  Holt,  in 
Coggs  V.  Bernard,  1704,  as  follows  : — 

(i)  Deposit  of  goods,  &c.,  to  be  kept  for  the 

benefit  of  the  bailor. 
(2)  Deposit  of  goods,  &c.,  that  are  useful, 

to    be    used    by    the     bailee    without 

charge 


(3)  Deposit  of  goods,  &c.,  to  be  used  by  the 
bailee  upon  payment  of  hire. 

(4)  Pawn  or  pledge. 

(5)  Deposit  of  goods,  &c.,  to  be  carried  or 
for  something  to  be  done  to  them  for 
a  reward  payable  to  the  bailee. 

(6)  Deposit  of  goods  to  be  carried  or  for 
something  to  be  done  to  them  without 
charge. 

Where  the  bailment  is  wholly  for  the  bene- 
fit of  the  bailor  or  some  third  party  (such 
as  classes  i  and  6  above)  the  bailee  is  only 
liable  for  gross  negligence. 

Where  the  bailment  is  wholly  for  the  bene- 
fit of  the  bailee  (such  as  class  2  above)  he 
must  use  the  strictest  diligence. 

Where  the  bailment  is  for  the  benefit  of 
both  parties,  or  one  of  them  and  a  third 
person  (such  as  classes  3,  4  and  5  above), 
the  bailee  must  exercise  ordinary  care. 
{See  Carrier,  Pawn.) 

Balance  Account. — An  account  in  the  Ledger 
to  which,  as  at  the  date  of  closing  the  books, 
all  the  balances  of  the  other  accounts  are 
carried  in  a  summarised  form,  so  that  the 
whole  of  the  accounts  may  be  closed  or 
"balanced  off."  The  modern  practice, 
however,  is  to  discard  the  Balance  Account 
and  "bring  down"  each  balance  in  its  ap- 
propriate place,  so  that  the  books  are  closed, 
as  at  the  expiration  of  one  period,  and  re- 
opened for  the  succeeding  period  simul- 
taneously. 

Balance  Order. — The  term  applied  to  orders 
of  the  Court  issued  to  enforce  payment  of 
calls  or  balances  due  from  contributories. 

Balance  5crip. — When  a  transferor  of  stock 
or  shares  lodges  scrip  for  a  greater  amount 
than  he  is  about  to  transfer,  such  scrip  is 
cancelled  ;  and  after  issuing  to  the  trans- 
feree scrip  for  the  stock  or  shares  being  trans- 
ferred, new  scrip  for  the  balance  retained, 
called  "  balance  scrip,"  is  issued  to  the  trans- 
feror. 

Balance  Sheet.  —  Technically,  a  Balance 
Sheet  is  peculiar  to  the  system  of  bookkeep- 
ing by  double-entry  in  so  far  as  it  contains 
(generally)  in  a  summarised  form  the  whole 
of  the  Ledger  balances  after  all  the  items 
rightly  pertaining  to  the  Revenue  Account 
(or  the  Profit  and  Loss  Account)  have  been 
transferred  thereto. 
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Thus,  as  all  the  then  existing  balances  are 
embodied  in  the  Balance  Sheet,  items  which 
are  not  strictly  assets  (such  as  expenditure 
which  is  being  spread  over  a  period)  and  items 
which  are  not  really  liabilities  (such  as  the 
so-called  reserve  funds)  find  a  place  in  the 
statement. 

From  the  records  of  the  transactions  of  a 
concern  kept  by  single-entry  a  statement  of 
assets  and  liabilities  may  be  compiled,  for 
such  a  statement  may  be  prepared  from  any 
available  data,  but  it  does  not  operate  as  a 
Balance  Sheet  in  so  far  as  the  records  in 
such  a  case  are  not  kept  upon  a  system 
which  admits  of  reconciliation.  But  if  the 
records  are  kept  by  double-entry,  the  state- 
ment of  affairs  deducible  therefrom  will  not 
only  act  as  a  statement  of  affairs,  but  will 
serve  as  a  Balance  Sheet  as  regards  the 
equilibrium  of  the  Ledger.  Although  a 
Balance  Sheet  presupposes  a  double-entry 
system  of  accounting  as  its  base,  the  state- 
ments prepared  from  single-entry  records 
are  sometimes  referred  to  as  Balance 
Sheets  also  ;  possibly  because  the  popular 
conception  of  a  Balance  Sheet  is  that  it  is  a 
statement  of  affairs,  and  has  no  other  func- 
tion. To  a  very  great  extent  this  is  so  in 
practice,  inasmuch  as  the  equilibrium  test  is 
afforded  by  the  Trial  Balance,  which,  as  its 
name  implies,  is  a  device  whereby  an 
accountant  endeavours  to  balance  his  records 
before  proceeding  to  prepare  his  Balance 
Sheet  proper.  For  present  purposes  it  will 
therefore  be  convenient  to  assume  that  the 
Trial  Balance  affords  the  necessary  test  as  to 
the  accuracy  of  the  records,  and  that  the 
Balance  Sheet  confines  itself  to  an  exposition 
of  the  financial  position  of  the  concern  to 
which  it  appertains.  This  will  enable  refer- 
ence to  be  made  to  the  functions  of  a  Balance 
Sheet  and  a  statement  of  affairs  in  synony-  l 
mous  terms  as  regards  agoing  concern,  since, 
assuming  accuracy,  the  mode  of  compilation  ' 
is  probably  the  only  important  difference 
between  the  two,  for  both  are  intended  to 
afford,  as  on  a  specified  date,  a  fair  view  of 
the  financial  position  of  the  concerns  to 
which  they  respectively  refer. 

Upon  which  sides  should  the  assets  and 
liabilities  respectively  appear  in  the  Balance 
Sheet  ?  The  general  practice  in  England  at 
the  present  time  is  to  place  the  assets  upon 


the  right-hand  or  credit  side,  with  thecapital 
and  liabilities  upon  the  left-hand  or  debit 
side. 

It  would  appear,  however,  that  this  is  not 
in  accord  with  the  practice  in  America  and 
upon  the  Continent ;  furthermore,  the  pre- 
sent practice  in  England  has  really  grown  up 
during  comparatively  recent  years,  and  even 
yet  admits  of  some  difference  of  opinion  in 
this  country.  Although  an  asset  appears  in 
a  trader's  Ledger  as  a  debit  item,  that  same 
item  appears  upon  the  credit  side  in  a 
Balance  Sheet  drawn  in  the  form  to  which 
we  are  now  accustomed.  This  reversal 
of  sides  does  not  form  part  of  the  system 
propounded  in  any  one  of  the  nine  leading 
bookkeeping  works  published  between  the 
years  1721  and  1858,  the  authors  of  same, 
without  exception,  showing  the  assets  and 
liabilities  on  the  same  sides  as  they  respec- 
tively appear  upon  in  the  Ledger,  in  the 
form  of  a  Balance  Account.  These  writers 
do  not  appear  to  have  used  the  term 
"Balance  Sheet "  at  all,  but  confined  their 
systems  to  the  Balance  Account,  viz.,  an 
account  in  the  Ledger  to  which  the  balances 
of  every  other  Ledger  Account  were  trans- 
ferred each  balancing  date,  so  that,  in  effect, 
every  Ledger  Account  was  closed.  Cory  (a 
barrister,  by  the  way)  thus  refers  to  it  in  his 
work  published  in  1839  :— 

"  The  Balance  Account  contains  upon  its 
"  debit  side  the  quantities  and  value  of  all 
*'  the  merchant's  property,  and  of  all  the 
"debts  due  to  him  at  the  time  the  Rest  is 
"  made  ;  and  upon  its  credit  side  it  contains 
"  all  the  debts  or  liabilities  he  owes.  Deduct- 
"  ing  one  from  the  other,  the  Balance 
"Account,  therefore,  contains  upon  its  debit 
"  side  a  balance  showing  the  property  of  the 
"  merchant  when  he  closes  business  upon 
**  this  occasion." 

A  remark  made  by  Inglis  in  1858  to  the 
effect  that  some  systems  adopted  the  reversed 
method  while  others  did  not,  taken  in  con- 
junction with  the  fact  that  of  the  authors  of 
the  works  published  during  the  following 
two  or  three  years  one  advocated  one 
method  while  another  supported  the  reverse, 
suggests  that  the  statutory  form  of  Balance 
Sheet  annexed  to  Table  A  of  the  Com- 
panies Act  of  1862,  which  came  into 
prominence  at  a  time  when  opinions  evidently 
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differed,  had  much  to  do  with  the  schism 
of  English  accountants,  for  the  latter  form 
of  Balance  Sheet,  although  optional,  has 
certainly  been  substantially  adopted  by  the 
trading  community.  If  this  should  be  so,  it  is 
incongruous  that  accountants  should  take 
their  cue  from  statutory  forms.  Fortunately 
no  difference  of  opinion  exists  as  to  the  proper 
side  upon  which,  say,  the  credit  items  of 
a  Revenue  Account  should  appear,  yet  the 
compulsory  form  prescribed  for  adoption  by 
life  insurance  companies  by  the  Act  of  1870 
places  the  income  upon  the  left-hand  side 
and  the  expenditure  on  the  right-hand  side. 
The  distinction  between  truths  and  rules 
in  bookkeeping  is  not  overlooked.  The 
truths  are  inviolate,  but  the  rules  may  be 
varied  at  will ;  there  is  no  absolute  necessity 
that  credit  items  should  appear  upon  the 
right-hand  side,  although  it  is  in  the  interest 
of  the  uniformity  of  accounts  that  that  side 
should  contain  the  credit  items.  However, 
certain  English  writers  have  evidently  con- 
sidered it  necessary  that  the  reversal  of  sides 
in  a  Balance  Sheet  should  be  justified,  and 
they  state  that  the  firm  or  company  (con- 
sidered for  the  purpose  quite  distinct  from 
the  individual  proprietors  or  shareholders, 
as  the  case  may  be)  prepares  a  Balance 
Sheet  so  as  to  render  an  account  of  its 
stewardship  to  the  proprietors  or  share- 
holders in  question.  For  this  purpose  the 
firm  or  company  is  entitled  to  take  credit  for 
assets  possessed,  and  must  be  debited  with 
the     capital     invested    and    any    liabilities 


incurred .  This  is,  however,  characterised  by 
some  accountants  as  a  convenient  fiction. 
But  it  would  appear  that  so  long  as  one  side 
of  a  Balance  Sheet  is  headed  Capital  and 
liabilities,  the  ether  Property  and  assets,  and 
the  items  appearing  thereunder  are  correctly 
stated,  it  is  hardly  a  matter  of  very  great 
importance  apart  from  the  question  of  uni- 
formity in  accounts,  upon  which  side  they 
respectively  appear.  Apart  from  the  question 
of  reversed  sides,  a  Balance  Sheet  may  be 
prepared  in  either  of  two  forms,  viz.,  the 
double  account  form  or  the  single  account 
form.  The  double  account  Balance  Sheet  is 
adopted  where  the  capital  of  a  company 
is  contributed  by  the  shareholders  for  a 
specific  purpose,  such  as  the  construction  of 
a  railway,  or  the  acquisition  of  a  gas  under- 
taking, Sec,  the  amount  actually  paid  for,  or 
in  respect  of,  same  being  shown  as  against 
the  total  capital  raised,  the  balance  only 
being  brought  into  the  general  Balance 
Sheet ;  in  other  words,  the  Balance  Sheet  is 
divided  into  two  parts.  {See  Double  Account 
System.) 

In  the  appended  pro  forma  Balance  Sheet 
it  will  be  noted  that  the  Legislature,  in 
separating  the  Capital  Account  from  the 
remaining  items  of  the  Balance  Sheet,  re- 
versed the  sides,  and  dealt  with  the  account 
in  the  form  of  receipts  and  expenditure. 

Extract  from  the  Forms  of  Account  pre- 
scribed by  the  Regulation  of  Railways  Act 
1868. 


Receipts  and  Expenditure  on  Capital  Account. 


Amount 

Total 
Expendi- 

Amount 

Amount 

expended 

Amount 

received       Total 

expended 

during 
last  half- 

received 

during      Receipts 
last  half-      to  date 

to 

date 

to 

year 

year     j 

£     s    d 

£     s    d 

£    s   d 

£     s    d  1  £     s    d  ,  £     s    d 

To  Expenditure — 

By  Receipts — 

, 

Lines  open  for  traflSc 

Shares  and  Stock      . . 

1 

Lines    in    course    of 

Loans    

construction 

1 

Debenture  Stock 

Working  Stock 

Other  Receipts 

Subscriptions  to  other 

i                   > 

Railways     . . 

1 

Docks,     Steamboats, 

1 

and  other  items    . . 

To  Balance    (if  an    ex- 

By  Balance    (if   an  ex- 

cess of  receipts) 

cess  of  expenditure)  . . 

1 
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Cr. 


To  Capital  Account     . . 
Balance  (if   an   ex- 
cess of  receipts). . 
„    Net     Revenue    Ac- 
count    . . 
Balance  at  credit 
„   Debts  due  to  other 
Railway   Com- 
panies 
„   Amount      due       to 
Clearing  House. . 
„    Sundry  Liabilities. . 


£     s    d      ^T     s    d      £     s    d 


By  Capital  Account 

Balance  (if  an  excess 

of  expenditure) 
„   Cash  in  hand  . . 
„  Cash  at  Bankers 
„   Investments    . . 
„   General      Stores     on 

hand 

„   Sundry  Debts  due  to 

the  Company 
„  Amounts     due     from 

other  Railway  Com- 
panies 
„   Amount      due      from 

Clearing  House     . . 
„   Amount  due  from  Post 

Office 


£     s    d 


£     s    d 


The  above  is  not  a  literal  extract,  but  one 
designed  to  show  with  prominence  the  dis- 
tinguishing principles  involved. 

The  double  account  system  is  compulsory 
in  the  case  of  certain  railway  and  tramway 
companies,  and  all  gas  companies  incor- 
porated by  special  Act  of  Parliament.  The 
system  is  applicable,  however,  to  many 
classes  of  companies  which  sink  their  capital 
in  what  are  called  "permanent  assets." 

With  regard  to  the  single  account  system, 
it  is  only  necessary  to  state  that  while  the 
double  account  form  resolves  the  Balance 
Sheet  into  two  parts,  in  the  single  account 
Balance  Sheet  all  the  assets  and  liabilities 
(including  capital)  are  classed  together. 

As  the  cost  of  a  railway  or  a  canal  once 
constructed  may  be  easily  earmarked  in  a 
Balance  Sheet,  the  system  required  by  law  is 
peculiarly  applicable  to  the  various  pre- 
scribed cases  ;  but  to  an  industrial  concern 
the  double  account  form  is  not  well  fitted. 
Of  course,  an  industrial  concern  may,  and 
often  does,  acquire  premises,  or  a  goodwill, 
which  represent  a  "  standing  "  asset  similarly 
to  railways  and  canals ;  but  a  large  propor- 
tion of  the  capital  of  many  industrial  con- 
cerns consists  of  what  is  called  working  or 
circulating  capital — cash  in  hand  and  at 
bank,  stock-in-trade,  and  book  debts — in  the 
form  of  cash  one  day,  stock-in-trade  another, 
then  a  book  debt  which,  when  collected, 
becomes  cash  once  more.  And  as  the  assets 
of  a  concern  generally  exceed  its  paid-up 
capital  to  the  extent  of  its  liabilities  and 
undistributed   profits,    it    cannot   be    stated 


precisely  what  particular  assets  represent  the 
original  capital,  the  undistributed  profit, 
and  the  liabilities  respectively. 

Thus,  the  double  account  system  can  only 
be  adopted  in  a  limited  number  of  cases,  and 
it  is,  therefore,  the  single  account  form  with 
which  accountants  have  generally  to  deal. 

The  order  in  which  the  assets  should 
successively  appear  upon  a  Balance  Sheet  is 
not  of  very  great  importance,  so  long  as  they 
are  properly  described  and  fairly  grouped, 
but  the  question  of  grouping  is  a  momentous 
one.  As  to  order,  the  pro  forma  Balance 
Sheet  annexed  to  Table  A  shows  (i)  immov- 
able property   such  as  lands  and  buildings, 

(2)  movable  property  such  as  stock-in-trade, 

(3)  choses  in  action,  ^.^.,  bills  and  book  debts, 

(4)  investments,  and,  lastly,  (5)  cash  in  hand 
and  at  bankers. 

This  form  commences  with  the  more  stable 
assets,  and  gradually  arrives  at  the  actually 
liquid  asset  of  available  cash,  and  this  would 
appear  to  be  the  best  form  for  an  ordinary 
industrial  concern. 

On  the  other  hand,  financial  institutions 
desire  rather  to  give  prominence  to  their 
liquid  assets,  and,  as  a  consequence,  the 
order  in  which  the  assets  appear  in  the 
Balance  Sheet  of  a  banking  concern  s 
almost  the  reverse  of  that  stated  above,  the 
cash  in  hand,  at  Bank  of  England,  at  call 
and  at  short  notice,  and  the  easily  realisable 
investments,  being  invariably  set  out  at  the 
head  of  the  assets,  while  the  real  estate,  if 
any,  and  such  assets  as  bank  premises, 
generally  appear  last. 
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Reverting  now  to  the  pro  forma  Balance 
Sheet  annexed  to  Table  A,  the  capital  and 
liabilities  are  set  out  somewhat  in  the  follow- 
ing order: — Capital,  mortgages  and  deben- 
tures, bills  payable,  sundry  liabilities, 
reserved  profits  to  meet  contingencies,  and 
lastly,  the  balance  at  the  credit  of  Profit  and 
Loss  Account  available  for  dividend.  This 
order  is  generally  adopted  by  trading  com- 
panies and,  mutatis  mutandis,  by  partnership 
concerns  also.  The  object  in  placing  the 
capital  first  was  probably  to  give  that  item 
due  prominence,  but  it  might  be  urged  that 
it  would  be  more  correct,  at  all  events  more 
consistent,  to  place  the  capital  last.  The 
order  adopted  would  then  more  closely 
exhibit  the  varying  rights  of  the  parties  con- 
cerned in  and  against  the  assets  on  the  other 
side  of  the  Balance  Sheet,  viz.,  creditors 
holding  security  first,  unsecured  creditors 
next,  shareholders'  claims  last. 

Probably,  as  a  relic  of  the  old-fashioned 
Balance  Accounts,  the  Balance  Sheets  of 
many  partnership  concerns  do  exhibit  the 
capital  last,  but  the  more  authoritative 
writers  place  the  item  at  the  head  of  the 
liabilities,  and  it  would  appear  that  while 
the  business  in  question  is  a  going  concern 
the  resultant  prominence  to  the  amount  of 
capital  is  desirable.  It  is,  perhaps,  a  con- 
venient expression  to  say  that  a  Balance 
Sheet  shows  the  assets  of  a  concern  upon 
one  side  and  on  the  other  side  states  to 
whom,  and  in  what  proportions,  those  assets 
equitably  belong.  So  much  to  shareholders, 
or  partners,  for  capital  contributed  ;  so  much 
to  creditors  for  various  goods  supplied  or 
services  rendered ;  so  much  to  the  share- 
holders (again)  for  reserved  and  undistributed 
profits. 

Thus,  assuming  solvency,  every  item 
included  in  the  capital,  liabilities,  and  undis- 
tributed profits  is  represented  amongst  the 
assets.  Of  course,  under  ordinary  circum- 
stances, it  is  not  possible  to  earmark  the 
particular  assets  which  represent  the  capital, 
nor  in  the  absence  of  a  specific  mortgage 
can  a  liability  be  set  against  a  particular 
asset,  but  assuming  solvency,  the  various 
items  of  capital,  liabilities,  and  undivided 
profits  set  out  on  one  side  of  a  Balance 
Sheet  may  be  said  to  be  an  apportionment 
of  the  total  assets  appearing  on  the  other 
side. 


Suppose    the  items    in   a   Balance   Sheet 
could  be  earmarked  as  under : — 

Sundry  specified  assets  pur- 
chased with,  or  represent- 
ing the  paid-up  capital   . .      ;^io,ooo 

Sundry  specified  assets  ac- 
quired on  credit  as  yet 
unpaid  for..  ..  ..  3,200 

Sundry  specified  assets  re- 
presenting profits  earned 
by  the  concern,  and  as 
yet  undistributed  . .  2,500 


£^5.: 


In  such  a  case  there  would  be  no  necessity 
for  a  contra  side  to  the  Balance  Sheet.  But 
in  practice  this  cannot  be  done,  the  circula- 
tion of  the  capital  rendering  it  diflficult,  if 
not  impossible,  to  state  specifically  (in  the 
absence  of  a  mortgage  or  charge)  which 
assets  represent  the  capital,  which  assets 
represent  the  profits,  and  which  assets  are 
the  proceeds  of  liabilities  incurred. 

The  question  of  ranking  against  assets  in  a 
winding-up  is  not  being  considered  at 
present,  but  rather  the  earmarking  of  assets 
against  the  liabilities  and  capital  in  the 
Balance  Sheet  of  a  going  concern  ;  and  all 
that  can  be  done  in  such  a  case,  apart  from 
the  concerns  to  which  the  double  account 
system  is  thoroughly  applicable,  and  in  the 
absence  of  a  mortgage  or  charge,  is  to  set 
the  total  assets  against  the  total  amount  of 
capital,  liabilities,  and  undivided  profits. 
In  other  words,  the  assets  cannot  be  allotted 
specifically  to  their  equitable  owners, 
whether  creditors  or  capitalists,  but  they 
can  be  apportioned  ;  and  a  second  schedule 
is  therefore  required  setting  forth  the  equit- 
able owners  of  the  assets,  and  the  amounts 
of  their  respective  interests  therein. 

Thus,  taking  the  foregoing  example, 
assuming  the  assets  cannot  be  specifically 
allotted,  a-  schedule  of  the  equitable  owners 
will  appear  thus  : — 

Capital  paid  up      *..  ..      ;^io,ooo 

Sundry  Creditors    ..  ..  3,200 

Surplus  of  Assets  over 
Capital  and  Liabilities 
arising  from  Profits  de- 
rived,   but    undistributed  2,500 


/15.700 
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For  convenience,  so  that  the  statement 
may  be  compact  and  comparative,  the  two 
schedules  may  be  set  against  each  other 
thus  : — 


Capital 

Sundry  Creditors 

Surplus 


£ 

10,000 

3,200 

2,500 


Sundry  Assets 

£ 
•  •    15.700 

£15,700 

This  exhibits  the  framework  of  a  Balance 
Sheet  as  at  present  prepared  ;  but  it  must 
be  noted  that,  although  practical  difficulties 
prevent  specific  allotments  of  the  assets  so 
that  a  second  side  is  necessary  to  show  the 
financial  position,  the  fact  remains  that  the 
capital  and  surplus  exist,  if  at  all,  among  the 
assets.  In  other  words,  the  assets  are 
concrete,  but  the  items  capital  and  surplus 
on  the  left-hand  side  (above)*  are  mere 
abstract  records.  The  liabilities  are  concrete, 
apart  from  the  question  of  the  existence  of 
assets  to  meet  them  ;  if  there  are  no  assets 
the  creditors  may  not  be  paid,  but  the  right 
to  payment  might  remain.  In  the  case  of 
the  capital  and  surplus  this  is  not  so.  If 
there  are  assets  to  represent  the  abstract 
amounts  of  same,  then  the  capital  and 
surplus  exist ;  if  there  are  sufficient  assets  to 
represent  the  amount  of  capital  only  and 
none  to  represent  the  alleged  surplus,  then 
the  latter  is  non-existent ;  if  there  are  suffi- 
cient assets  for  the  creditors  only  and  none 
representing  either  the  capital  or  surplus, 
there  is  no  capital  or  surplus,  nor  has  the 
owner  of  the  capital  and  surplus  (ordinarily) 
any  rights  remaining. 

Ballast. — Heavy  material  placed  in  the  lowest 
part  of  a  vessel  to  give  her  stability,  which  is 
required  where  there  is  a  short  cargo,  or  a 
full  cargo  but  a  light  one.     {See  Kentledge.) 

Bank  Book.— A  book  supplied  by  a  banker  to 
each  of  his  customers,  wherein  the  banker 
periodically  enters  in  detail  the  deposits, 
withdrawals,  and  other  transactions  of  the 
customer,  so  that  the  state  of  the  account 
between  them  may  be  ascertained  and  agreed 
upon.     It  is  also  termed  a  Pass  Book. 

The  Bank  Pass  Book  should  be  the  banker's 
record  of  the  transactions  between  the  bank 
and  the  customer  :  the  banker  should  not, 
therefore,  permit  thecustomer  or  his  employee 
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to  make  any  entry  in  the  Pass  Book.  In  the 
case  of  the  Brighton  Empire  and  Eden  Syndicate 
V.  The  London  and  County  Bank,  decided  in 
March  1904,  the  bank  was  held  liable  for 
the  losses  caused  by  the  defalcations  of  the 
customers'  manager,  who  had  been  permitted 
by  the  bank  from  time  to  time  to  make  up  the 
Bank  Pass  Book  himself,  several  of  the 
entries  so  made  being  false  as  to  date  or 
amount.  The  responsibility  of  the  banker 
for  the  accuracy  of  the  Bank  Pass  Book  is 
further  emphasised  by  the  important  case  of 
Chatterton  v.  The  London  and  County  Bank,  by 
which  it  was  established  that  although  a 
banker  may  make  up  a  Pass  Book  and  hand 
it  to  the  customer,  together  with  the  paid 
cheques,  the  customer  is  under  no  obligation 
to  examine  the  book,  and  the  banker  has  no 
right  to  infer  that  it  has  been  examined. 

The  devices  of  dishonest  employees  in 
connection  with  Bank  Pass  Books  are 
numerous,  and  are  dependent  upon  the 
particular  type  of  defalcation  the  manipula- 
tion of  the  Pass  Book  is  intended  to  assist 
and  conceal.  The  method  generally  employed 
is  one  or  other  of  the  following  : — 

(a)  Alteration  of  dates  in  the  Pass  Book 
where  moneys  have  been  lodged  on 
dates  later  than  those  appearing  in  the 
Cash  Book. 

(b)  Alteration  of  amounts  in  the  Pass 
Book  where  the  moneys  actually  lodged 
are  less  than  those  entered  in  the  Cash 
Book. 

(c)  Making  entries  in  the  Pass  Book  which 
are  inaccurate — such  false  entries  not 
being  detected  by  the  Pass  Book  clerk 
at  the  bank. 

(d)  Operating  with  a  "duplicate"  Pass 
Book .  One  book  is  sent  regularly  to  the 
bank,  but  the  duplicate  is  wholly  written 
up  by  the  dishonest  employee  to  accord 
with  his  requirements.  The  banker's 
record  is  carefully  withheld  from  the 
auditors,  and  the  duplicate  utilised  for 
the  purposes  of  audit. 

The  balance  shown  by  a  Bank  Book  should 
be  supported  by  a  certificate  from  the  banker 
before  being  accepted  by  an  auditor  as  a 
voucher  for  the  bank  balance  stated  in  the 
accounts.  Generally,  the  balance  shown  in  the 
Bank  Book  does  not  agree  with  that  stated  in 
the  accounts,  and  this  is  accounted  for  by  (i) 
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unpresented  cheques  ;  (2)  cheques  paid  in  but 
not  cleared  at  the  date  in  question  ;  (3)  bills 
entered  short,  and  other  causes.  A  Recon- 
ciliation Account  must  then  be  prepared 
taking  all  these  matters  into  consideration. 
An  auditor  should,  however,  satisfy  himself 
that  all  items  which  are  necessary  to  recon- 
cile the  balances  are  botid  fide,  and  as  many 
of  them  at  the  date  of  actually  completing 
the  accounts  will  have  already  "  come 
through"  they  can  be  readily  tested.  The 
mere  agreement  of  the  balance  in  the  Banking 
Account  of  the  customer  with  that  certified 
by  the  banker  (whether  reconciliation  be 
necessary  or  not)  is  not  conclusive  evidence 
that  all  is  in  order.  The  details,  both  as 
regards  dates  and  amounts,  should  be  com- 
pared with  the  customer's  books,  for  deposits 
may  have  been  made  which  are  correct  as 
regards  amount  but  several  days  later  than 
the  date  recorded  in  the  customer's  books, 
while  a  large  amount  may  have  been  entered 
as  a  deposit  in  the  customer's  books,  but  in 
the  Bank  Pass  Book  two  or  more  smaller 
items  appear  on  different  dates  making  up  the 
large  amount  in  question.  Obviously  these 
irregularities  would  not  affect  the  ultimate 
balance,  therefore  details  must  be  compared. 

The  auditor  of  a  banker's  accounts  should 
also  examine  the  Bank  Books  of  the  cus- 
tomers, or  as  many  as  possible,  and  see  that 
they  agree  with  the  respective  customers' 
accounts  in  the  bank's  Ledger. 

Some  trading  concerns  keep  a  single  cash 
column  book  wherein  they  record  by  addition 
and  subtraction  the  deposits  and  withdrawals 
day  by  day,  thus  enabling  them  to  ascertain 
the  available  bank  balance  at  any  time  with- 
out having  to  wait  the  banker's  convenience 
in  the  matter  of  writing  up  the  Bank  Book. 

Bank  Commission.— The  amount  payable  to 
a  banker  for  the  services  rendered  as  banker 
to  the  various  customers.  It  is  either  a 
charge  of  a  fixed  sum  per  annum  as  agreed, 
or  a  certain  rate  per  cent,  upon  the  with- 
drawals ;  or  in  some  cases  it  is  not  charged 
on  the  understanding  that  a  sum  agreed  upon 
is  maintained  as  a  minimum  balance  to  the 
credit  of  the  customer,  no  interest  being 
allowed  upon  that  balance. 

Bankers'  Books   Evidence   Act   1879.— 

The  object  of  this  Act  is  to  enable  proof  in 
Courts  of  justice  of  transactions  recorded  in 


the  books  of  account  of  a  banker  without 
requiring  the  production  of  the  books  them- 
selves. 

A  duly  sworn  copy  of  any  entry  or  entries 
in  the  ordinary  books  of  account  of  a  banker 
are  deemed  frimd  facie  evidence  of  such  entry 
or  entries  in  all  legal  proceedings. 

Upon  the  application  of  any  party  to  a 
legal  proceeding  the  Court  may  order  that 
such  party  may  be  at  liberty  to  inspect  and 
take  copies  of  any  entries  in  a  banker's 
books  for  any  of  the  purposes  of  the  legal 
proceedings.  The  Court  may  make  the 
order  without  summoning  the  banker,  but  in 
ordinary  cases  the  order  must  be  served 
upon  the  banker  three  clear  days  before  it  is 
to  be  obeyed.  The  order  may  be  enforced 
against  the  banker  as  if  he  were  a  party  to 
the  proceeding,  and  the  banker  may  be  liable 
for  costs  and  expenses  caused  through  his 
default  and  delay  in  connection  with  the 
order. 

In  Pollock  V.  Garle,  1897,  the  Court  of 
Appeal  held  that  this  Act  does  not  give 
rights  to  litigants  to  inspect  a  banking 
account  which  was  not  in  fact  or  in  sub- 
stance the  account  of  one  of  the  parties  to 
the  action,  but  of  third  persons  who  had 
nothing  to  do  with  the  Htigation,  although 
there  might  be  exceptional  cases,  such  as 
where  there  was  an  undisclosed  principal, 
where  an  order  would  be  made  to  inspect 
the  account  of  a  third  person. 
Bank  Note. — A  Bank  of  England  note,  as 
distinct  from  the  notes  of  other  banks  of 
issue,  the  latter  being  termed  country  notes. 
The  Bank  of  England  cannot  refuse  to  pay 
a  note  presented  for  payment ;  such  notes 
cannot  therefore  be  "  stopped,"  but  if  the 
Bank  officials  are  advised  of  the  numbers  of 
notes  which  have  been  lost  or  stolen  it  may 
facilitate  the  discovery  of  the  holder.  In 
England  and  Wales,  Bank  of  England  notes 
payable  to  bearer  on  demand  are  a  legal 
tender  for  any  sum  of  £5  or  upwards  (so  long 
as  the  bank  continues  to  pay  its  notes  in  legal 
coin),  except  at  and  by  the  bank  itself  or  its 
branches.  The  bank  in  London  is  bound  on 
presentation  to  pay  the  holder  of  any  of  its 
notes ;  its  branches  are  bound  to  pay  only 
such  notes  as  are  made  specially  payable  at 
the  particular  branch  were  the  note  is 
presented  for  payment. 
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Certain  banks  established  before  1844,  not 
having  since  lost  their  privileges,  have  the 
right,  subject  to  certain  conditions,  to  issue 
notes  payable  to  bearer ;  but  with  these 
exceptions,  the  Bank  of  England  has  the 
exclusive  privilege  of  issuing  notes  payable 
to  bearer  on  demand.  {See  title  Marked 
Cheque.) 

Bank  of  Issue. — A  bank  lawfully  issuing  its 
own  notes.  The  Bank  of  England  has  the 
monopoly  in  London  and  within  a  radius  of 
three  miles ;  beyond  three  miles  and  within 
65  miles  the  monopoly  is  shared  with  banks 
of  less  than  ten  persons  established  before 
1844 ;  and  beyond  the  65  miles  limit  the 
monopoly  is  shared  with  all  banks  established 
before  1844  which  have  not  since  lost  their 
privileges.  No  new  banks  of  issue  can  now 
be  formed,  and  as  each  existing  bank  of  issue 
becomes  extinct  or  loses  its  privilege,  two- 
thirds  of  the  amount  of  notes  it  was  authorised 
to  issue  is  added  to  the  "  authorised  issue  " 
of  the  Bank  of  England. 

The  holders  of  shares  in  a  bank  of  issue, 
notwithstanding  registration  under  the  Com- 
panies Acts  with  limited  liability,  are  un- 
limitedly  liable  for  the  note  issue,  the  Act 
of  1879  providing  (i)  for  the  payment  of  the 
notes  outstanding  and  (2)  for  the  indemnity 
of  the  general  creditors  to  the  extent  of  the 
general  assets  used  in  payment  of  the  note- 
holders, whether  in  so  doing  the  nominal 
amount  of  the  liability  of  members  is  exceeded 
or  not. 

Bank  Post  Bills.— Bills  issued  by  the  Bank 
of  England  generally  payable  at  seven  days' 
sight.  They  form  a  convenient  means  of 
remitting  to  any  part  of  England.  The  lowest 
sum  they  are  issued  for  is  /lo,  and  no  charge 
is  made  by  the  Bank  for  the  accommodation. 

Bank  Rate. — The  rate  per  cent,  at  which  the 
Bank  of  England  is  prepared  to  grant 
loans  for  limited  periods  and  to  discount 
approved  bills.  The  rate  is  fixed  every 
Thursday,  and  although  considered  the 
minimum  rate,  transactions  are  carried  out 
in  exceptional  cases  at  a  less  rate.  In  times 
of  emergency  the  rate  has  been  changed 
during  the  currency  of  the  week  for  which  it 
had  been  fixed,  but  such  occasions  are  rare. 
In  fixing  the  rate  the  directors  of  the  bank 
are  influenced  by  the  supply  of  and  demand 
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for  gold,  and  the  general  conditions  of  the 
money  market. 

The  rate  is  largely  adopted  as  a  standard 
lor  the  transactions  of  the  other  banks  of  the 
country,  the  interest  chargeable  upon  loans 
being  an  agreed  rate  (say  i  per  cent.)  over 
the  bank  rate  for  the  time  being,  and  the 
interest  allowed  upon  deposits  an  agreed  rate 
under  that  ruling  at  the  Bank  of  England. 

Bank  Return.  —  The  report  issued  by  the 
Bank  of  England  every  Thursday  afternoon 
showing  the  financial  position  of  the  Bank 
and  setting  forth  (i)  the  amount  of  bank 
notes  in  circulation,  (2)  the  stock  of  bullion 
and  coin  in  reserve,  and  (3)  details  as  to  the 
banking  department.  The  issue  and  banking 
departments  must  be  stated  separately. 

The  following  is  a  specimen  of  the  return  : — 

(coo's  omitted.) 
Issue    Department. 


Notes  issued 

£ 
..  49,403  (I) 

Government 

Debt  .'.         . .  11,015    (2 

Other  Securi- 
ties    . .         . .     6,760    (3) 

Gold  Coin  and 
Bullion         ..  31,628    (4) 

£49,403 

£49A03 

Banking  Department. 


Proprietors' 

Capital         ..  14,553  (5) 

Rest       . .         . .     3,257  (6) 

Public  Deposits    8,616  (7) 

Other  Deposits  40,905  (8) 
Seven-day    and 

other  Bills  . .        180  (9) 


£67,51 


Government 
Securities    . .  14,520  (10) 

Other  Securi- 
ties    ..         ..  31.234  (11) 

Notes    . .         . .  20,053  (12) 

Gold  and  Silver 
Coin  ..         . .     1,704  (13) 


£67,511 


The  form  of  this  return  was  prescribed  by  the  Bank 
Charter  Act  1844,  prior  to  which  date  the  Liabilities  and 
Assets  of  both  Departments  were  respectively  con- 
solidated. The  Government  Debt  (2)  stood  at  £1,200,000 
in  1694,  and  gradually  grew  to  £11,015,100  in  1835,  at 
which  amount  it  has  since  remained.  The  item,  Other 
Securities  (3)  is  represented  by  investments  of  the  highest 
class,  and  the  three  amounts  (2)  (3)  and  (4)  together  con- 
stitute the  guarantee  that  the  Bank  Notes  will  be  paid  on 
presentation. 

In  the  above  Specimen  (ooo's  omitted) 

{a)  The  Notes  in  actual  circula- 
tion amount  to      . .         . .  £29,350  (being    i— 12) 

(b)  The  Cash  in  hand  amounts 

to       £33,332  (being    4  +  13) 

(c)  The  Liabilities  amount  to. .  £49,701  (bemg  7  +  8  +  9) 
id)  The   Reserve   (i.e.,   against 

the  Liabilities)  amounts  to  £21,757  (being  12 -I- 13) 
(iVo/^.~The   Rest,   or  withheld  profits,  is  not 
deemed  the  Reserve.) 
(e)  The  Ratio  of  the  Reserve  to  the  Liabilities  is  43I 
per  cent. 
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Bankrupt. — Colloquially,  one  who  is  unable 
to  pay  his  debts  in  full,  but  legally  one  who 
has  been  formally  adjudged  bankrupt  by  the 
Court.     (5f^  Adjudication.) 

Bankruptcy  Notice.  —  If  a  creditor  has 
obtained  a  final  judgment  against  a  debtor 
for  any  amount,  and  execution  thereon  has 
not  been  stayed,  he  may  serve  upon  the 
debtor  in  England,  or  by  leave  of  the  Court 
elsewhere,  a  notice  called  a  bankruptcy 
notice,  requiring  him  to  pay  the  judgment 
debt,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court. 

A  fee  stamp  of  5s.  is  payable  upon  every 
bankruptcy  notice. 

If  the  debtor  does  not  within  seven  days 
after  service  of  the  notice  (or  within  the  time 
fixed  if  served  out  of  England)  either 

(i)  Comply  with  the  requirements  of  the 
notice,  or 

(2)  Satisfy    the     Court     that     he    has    a 

counter-claim,  set-off,  or  cross-demand 

which  equals  or  exceeds  the  amount  of 

the  judgment  debt,  and  which  he  could 

not  set  up  in  the  action  in  which  the 

judgment  was  obtained, 

he    commits    an    act    of    bankruptcy   upon 

which  a  petition  may  be  presented.     (1883 

Act,  section  4.) 

A  jDankruptcy  notice  can  only  be  presented 
in  respect  of  a  final  judgment,  and  although 
formerly  the  assignee  of  a  judgment  debt 
and  the  trustee  of  a  judgment  creditor  could 
not  serve  a  bankruptcy  notice,  the  Act  of 
1890  (section  i)  has  amended  this,  providing 
that  "  a  person  who  is  for  the  time  being 
*•  entitled  to  enforce  a  final  judgment  shall  be 
"deemed  a  creditor  who  has  obtained  a  final 
"  judgment." 

A  garnishee  order  absolute  is  not  a  final 
judgment  in  this  connection  ;  but  an  order 
for  payment  of  money  made  by  the  Court 
under  section  10  of  the  Companies  (Winding- 
up)  Act  1890  (the  "misfeasance"  section)  is 
deemed  a  final  judgment  upon  which  a  bank- 
ruptcy notice  can  be  issued.  (Companies 
(Winding-up)  Act  1893.) 

A  bankruptcy  notice  must  be  in  the  pre- 
scribed form  and  must  state  the  consequences 
of  non-compliance  therewith.  (1883  Act, 
section  4.) 

Although  leave  may  be  obtained  to  serve  a 
notice  out   of    England,   no  notice  can   be 


served  upon  a  foreign  debtor  when  resident 
out  of  the  jurisdiction.  {Ex  parte  Pearson, 
1892.) 

It  has  also  been  decided  that  a  bankruptcy 
notice  cannot  be  issued  upon  a  judgment 
against  a  married  woman,  although,  if 
trading  separately  from  her  husband,  she  is 
otherwise  subject  to  the  bankruptcy  laws  as  if 
she  were  3.  feme  sole.     (Re  Lynes,  1893.) 

Where  non-compliance  with  a  bankruptcy 
notice  is  the  act  of  bankruptcy  relied  upon 
in  presenting  a  petition,  the  Court  may,  if  it 
thinks  fit,  stay  or  dismiss  the  petition  if  an 
appeal  from  the  judgment  is  pending  (1883 
Act,  section   7). 

The  issue  of  a  bankruptcy  notice  is 
extensively  resorted  to  by  creditors,  for 
although  15  per  cent,  only  of  the  total  notices 
issued  result  in  receiving  orders  being 
made,  this  small  proportio.i  accounts  for 
twice  as  many  receiving  orders  as  all  the 
other  acts  of  bankruptcy  taken  together. 
(Board  of  Trade  Reports.) 

Bankruptcy  Petition.— A  petition  presented 
to  the  Court  either  by  a  creditor  or  the 
debtor  himself,  that  a  receiving  order  be 
made  against  the  debtor  for  the  protection  of 
his  estate. 

Any  creditor,  whose  debt  is  sufficient  to 
entitle  him  to  present  a  bankruptcy  petition 
against  all  the  partners  of  a  firm,  may  pre- 
sent a  petition  against  any  one  or  more 
of  the  partners  of  the  firm  without  including 
the  others. 

A  creditor  may  present  a  petition  when : — 

(i)  The   debt  owing,   or  if   two  or  more 

creditors    join     in    the    petition    the 

aggregate  of  the  debts  owing,  amounts 

to  /50  or  upwards. 

Note. — If  the  petitioning  creditor  is 
a  secured  creditor  he  must,  in  his 
petition,  either  state  that  he  is  willing 
to  give  up  his  security  for  the  benefit 
of  the  creditors  in  the  event  of  the 
debtor  being  adjudged  bankrupt,  or  he 
must  give  an  estimate  of  the  value  of 
his  security.  In  the  latter  case  he 
may  be  admitted  as  a  petitioning 
creditor  to  the  extent  of  the  balance  of 
debt  due  to  him  (after  deducting  the 
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value  so  estimated)  in  the  same  manner 
as  if  he  were  an  unsecured  creditor. 

(2)  The  debt  is  a  liquidated  sum,  payable 
either  immediately  or  at  some  certain 
future  time. 

(3)  The  petition  is  founded  upon  an  act  of 
bankruptcy  which  has  occurred  within 
three  months  next  before  the  presen- 
tation of  the  petition  ;  and 

(4)  The  debtor  is  domiciled  in  England, 
or  within  a  year  before  the  date  of 
the  presentation  of  the  petition  has 
ordinarily  resided  or  had  a  dwelling- 
house  or  place  of  business  in  England. 

Although  not  stated  in  the  Act.  it  is 
necessary  as  a  result  of  a  common  law  rule  in 
bankruptcy  that  the  petitioning  creditor's 
debt  should  have  accrued  due  before  the 
commission  of  the  act  of  bankruptcy  upon 
which  it  is  intended  to  found  the  petition. 
And  if  the  debt  is  on  a  bill  of  exchange  the 
bill  must  have  been  issued  before  the  act  of 
bankruptcy,  although  it  may  not  have  vested 
in  the  petitioning  creditor  until  after  such 
act. 

The  petition  must  be  verified  by  an 
affidavit  of  either  the  creditor  or  someone 
acting  for  him  having  knowledge  of  the 
facts. 

A  copy  of  the  petition  must  be  served  on 
the  debtor,  and  the  petition  will  not  be  heard 
by  the  Court  until  the  expiration  of  eight 
days  from  such  service,  unless  it  is  shown  to 
the  satisfaction  of  the  Court  that  the  debtor 
has  absconded,  or  unless  the  debtor  has 
61ed  a  declaration  of  his  inability  to  pay  his 
debts,  in  which  cases  the  Court  may  hear 
the  petition  earlier. 

Where  two  or  more  bankruptcy  petitions 
are  presented  against  the  same  debtor,  or 
against  joint  debtors,  the  Court  may  con- 
solidate the  proceedings,  or  any  of  them,  on 
such  terms  as  the  Court  thinks  fit. 

A  stamp  duty  of  £$  as  a  Court  fee  is  pay- 
able on  the  petition,  and  a  further  sum  of  £^ 
must  be  deposited  with  the  Official  Receiver 
to  cover  any  expenses  which  he  may  have  to 
incur.  Both  these  amounts  are,  however, 
repayable  to  the  creditor  out  of  the  estate 
in  the  event  of  a  sufficiency  of  assets  ;  and 
for  better  protection  they  rank  in  priority  to 
the  majority  of  the  expenses  of  administer- 
ing the  estate.     In  special  cases  the  deposit 


for  expenses  may  be  a  sum  less  than  £s,  and 
on  a  debtor's  petition  the  fee  of  £^  is  not  pay- 
able where  the  Official  Receiver  certifies 
that  there  is  reasonable  ground  for  believing 
that  the  assets  are  sufficient  to  meet  the 
expenses  of  administration.  In  such  a  case, 
however,  the  Court  fee  {i.e.,  £^)  will  be  paj'- 
able  upon  the  making  of  the  receiving  order. 

At  the  hearing  of  the  petition  the  Court 
requires  proof  of  (i)  the  creditor's  debt,  (2) 
service  of  the  petition,  and  (3)  the  act  of 
bankruptcy  alleged,  and  if  satisfied  with 
such  proof,  the  Court  may  make  a  receiving 
order,  or  if  the  Court  is  not  satisfied  there- 
with or  considers  no  order  should  be  made, 
the  petition  may  be  dismissed. 

Although  formerly  there  was  statutory 
remedy  for  persons  aggrieved  by  the 
improper  filing  of  a  bankruptcy  petition, 
under  the  present  Acts  there  is  apparently 
no  remedy.  But  an  action  might  be  brought 
under  the  common  law  for  maliciously  pre- 
senting a  petition  and  thus  abusing  legal 
process,  the  plaintiff  being  required  to  show 
malice  and  a  want  of  "reasonable  and 
probable  "  cause  for  presenting  the  petition. 

A  debtor  may  petition  for  a  receiving  order 
against  himself,  filing  a  declaration  of  his 
inability  to  pay  his  debts  beforehand,  or 
merely  stating  that  fact  in  the  petition  itself. 
Where  a  petition  is  filed  by  a  debtor  the 
Court  will  make  a  receiving  order  forthwith. 
The  Court  fee  of  £^,  and  deposit  £5,  are 
generally  payable  as  in  the  case  of  a 
creditor's  petition ;  but,  as  already  stated, 
the  amount  of  the  deposit  may  be  reduced  in 
a  special  case,  and  the  fee  may  be  dispensed 
with  where  there  are  sufficient  assets,  in 
which  case  the  £s  fee  is  charged  upon  the 
making  of  the  receiving  order. 

A  creditor's  or  a  debtor's  petition  may  not, 
after  presentation,  be  withdrawh  without 
leave  of  the  Court. 

The  Court  may  stay  any  action,  execution, 
or  legal  process  against  the  property  or 
person  of  the  debtor  at  any  time  after  the 
presentation  of  a  petition,  and  any  Court  in 
which  proceedings  are  pending  against  the 
debtor  on  proof  of  a  bankruptcy  petition 
having  been  presented,  may  either  stay  the 
proceedings  or  allow  them  to  continue  as 
it  may  think  just. 
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If  a  debtor  by  or  against  whom  a  bank- 
ruptcy petition  has  been  presented  dies,  the 
proceedings  in  the  matter  shall,  unless  the 
Court  otherwise  orders,  be  continued  as  if 
he  were  alive.  Where  the  debtor  dies  before 
service  of  the  petition,  the  Court  may  order 
service  on  the  personal  representatives. 

Where  the  petitioning  creditor  does  not 
proceed  with  due  diligence  on  his  petition, 
the  ,Court  may  substitute  as  petitioner  any 
other  creditor  to  whom  the  debtor  may  be 
indebted  in  the  amount  required  by  the  Act 
in  the  case  of  the  petitioning  creditor.  {See 
Receiving  Order.) 

(1883  Act,  sections  6,  7,  8,  10,  106,  107, 
108,  no.) 

Bank  Shares. — All  contracts  and  agreements 
for  the  sale  of  shares  or  stock  in  any  joint 
stock  banking  company  in  the  United  King- 
dom are  null  and  void  to  all  intents  and 
purposes  unless  such  contracts  or  agreements 
set  forth  the  distinguishing  numbers  of  the 
shares  or  stock,  or  where  there  are  no  such 
distinguishing  numbers  the  person  or  persons 
in  whose  name  or  names  the  shares  or  stock 
are  or  is  registered.     (Leeman's  Act.) 

Although  treated  upon  the  Stock  Exchange 
as  a  dead  letter,  this  Act  has  recently  been 
declared  as  still  of  full  legal  force.  {See  Bank 
of  Issue.) 

Barratry. — Fraudulent  conduct  of  the  master 
or  crew,  which  tends  to  the  shipowner's 
prejudice,  either  by  injuring  the  ship  and 
cargo  or  by  exposing  them  to  risk  of  injury, 
or  forfeiture  or  seizure  for  breach  of  law. 

Barratry  is  a  crime,  and  any  act  sought  to 
be  held  as  such  must  have  been  wilful  and 
must  have  proceeded  from  criminal  motives. 

Barter. — To  exchange  one  commodity  for 
another,  as  distinct  from  a  sale  which 
requires  a  money  consideration. 

Bear. — See  Bull  and  Bear. 

Bearer. — A  bill  is  payable  to  bearer  which  is 
expressed  to  be  so  payable,  or  on  which  the 
only  or  last  indorsement  is  an  indorsement  in 
blank  (1882  Act,  section  8)  ;  a  bill  payable  to 
bearer  is  negotiated  by  delivery  (section  31). 
{See  Transfer  of  a  bill  by  delivery.) 

Benefice. — See  Advowson. 


Beneficial  Interest. — A  term  sometimes 
applied  to  the  interest  of  a  cestui  que  trust  in 
the  property  held  by  the  trustee,  but  the  term 
is  possible  of  general  application. 

Benefit  Building  Societies. — Associations 
established  for  the  purpose  of  raising  funds 
by  small  periodical  subscriptions  from  their 
members  for  mutual  assistance  to  purchase 
property.  They  are  regulated  by  the  Building 
Societies  Acts.     {See  Building  Societies.) 

Bequeath. — To  leave  personalty  by  will  to 
another,  whilst  the  word  devise  is  used  for  the 
transmission  of  real  property.  Both  words, 
however,  may  be  used  indiscriminately,  with- 
out affecting  the  validity  of  the  intended  gift, 

Bequest. — A  gift  of  personalty  by  will ;  a 
legacy.     {See  Legacy.) 

Bid. — An  offer  of  a  price  for  an  article  on  sale, 
generally  at  an  auction. 

A  person  may  withdraw  a  bid  at  any  time 
before  it  has  been  accepted,  which  at  an 
auction  sale  is  evidenced  by  the  fall  of  the 
hammer.     {See  Auction.) 

Bill  in  a  Set.— Where  a  bill  is  drawn  in  a 
set  it  is  commonly  drawn  in  a  set  of  three, 
one  part  orily  being  stamped,  the  remaining 
parts  being  exempt,  unless  issued  or  in  somQ 
manner  negotiated  apart  from  the  stamped 
part  ;  but  presentment  for  acceptance  is  not  a, 
negotiation,  therefore  the  drawing  of  a  bill 
in  a  set  not  only  allows  of  transmission  by 
different  routes,  and  obviates  the  incon^ 
veniences  arising  from  the  miscarriage  or 
loss  of  a  bill,  but  affords  an  opportunity  of 
negotiating  the  stamped  part  whilst  the  un-. 
stamped  parts  are  in  transit  for  acceptance, 
This  is  a  great  advantage  in  the  case  of  bills 
drawn  upon  persons  residing  in  foreign  coun, 
tries.  If  the  bill  parts  be  numbered  and  each 
part  refers  to  the  other  parts,  then  the  whole 
of  the  parts  are  only  one  bill.  If  there  be  no 
reference  to  the  other  parts  then  each  part 
becomes  a  separate  bill  in  the  hands  ot  a  boiid 
fide  holder.  Where  an  indorser  has  nego- 
tiated two  or  more  parts,  or  a  drawee  has 
accepted  two  or  more  parts,  they  are 
respectively  liable  as  though  each  part  was  a 
separate  bill,  if  they  are  negotiated  into  the 
hands  of  holders  in  due  course.  Subject  to 
the  foregoing,  where  any  one  part  of  a  bill 
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drawn  in  a  set  is  discharged  by  payment  or 
otherwise,  the  whole  bill  is  discharged. 
(1882  Act,  section  71.) 

The  parts  are  called  First  of  Exchange, 
Second  of  Exchange,  and  Third  of  Exchange 
respectively.     {See  Sola.) 

Bill  of  Entry. — An  account  of  goods  entered 
at  the  Custom  House  both  inward  and  out- 
ward, stating  the  name  of  the  merchant,  the 
quantity  and  nature  of  the  merchandise^  and 
the  place  to  which  same  are  going  or  from 
which  they  have  been  imported. 

When  a  merchant  cannot  state  definitely 
the  real  quantities  or  qualities  of  imports  he 
may  make  a  bill  of  sight  or  priine  entry,  giving 
the  best  description  possible.  The  goods  may 
then  be  landed  and  examined  in  order  that  a 
perfect  entry  may  be  made.    {See  Post  Entry.) 

The  term  bill  of  entry  is  also  applied  to  the 
daily  statement  issued  by  the  Custom  House, 
giving  detailed  particulars  of  the  exports  and 
imports. 

Bill  of  Exchange.— Alt  unconditional  order 
in  writing  addressed  by  one  person  to  another, 
signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on 
demand  or  at  a  fixed  or  determinable  future 
time  a  sum  certain  in  money  to  or  to  the 
order  of  a  specified  person  or  to  bearer  (1882 
Act,  section  3.)  A  bill  payable  on  demand 
requires  id.  stamp,  which  may  be  either 
impressed  or  adhesive.  A  bill  payable  other- 
wise than  on  demand  requires  an  ad  valorem 
stamp  by  scale  up  to  ;^ioo,  the  stamp  for 
;^ioo  being  one  shilling,  and  for  all  greater 
amounts  one  shilling  per  ;^ioo,  or  fraction 
thereof.  The  ad  valorem  stamp  on  inland 
bills  must  be  impressed,  while  in  the  case  of 
foreign  bills,  adhesive  stamps  must  be  affixed 
of  sufficient  amount  and  duly  cancelled  before 
being  presented  for  acceptance,  indorsement, 
or  payment,  or  being  otherwise  negotiated  in 
this  country. 

A  bill  is  a  chattel,  and  may  be  sold  as  such  ; 
it  is  also  a  chose-in-action,  and  may  be 
assigned  as  such.  Bills  are,  however,  ex- 
cluded from  the  term  "  Goods"  in  the  Sale 
of  Goods  Act  1893. 

The  various  matters  in  connection  with  bills 
of  exchange  are  dealt  with  in  detail  in  their 


51 


[Bill 

appropriate    places   throughout    this    work, 


Acceptance  of  a  bill. 
Acceptance     for     honour 

supra  protest. 
Acceptor. 

Accommodation  Bill. 
Accommodation  Party. 
Advice. 
After  sight. 
Allonge. 
Alteration. 
Alternative  drawee. 
Alternative  payee. 
Ante-date, 
At  sight. 
Aval. 

Bank  note. 
Bank  post  bills. 
Bearer. 
Bill  in  a  set. 
Bills  Payable. 
Bills  Receivable. 
Blank  acceptance. 
Blank  cheque. 
Blank  indorsement. 
Blank  signature. 
Cheque. 

Conditional  acceptance. 
Conditional  indorsement. 
Consideration. 
Country  notes. 
Cross  bill. 
Crossed  cheque. 
Date. 

Days  of  grace. 
Demand  draft. 

Discharge  of  bill. 

Dishonoured  bill. 

Dishonour,  Notice  of. 

Draft. 

Drawee. 

Drawer. 

Exchequer  Bills. 

Extension  of  protest. 

Fictitious  person. 

First  of  Exchange. 

Foreign  Bill. 

Forged  acceptance. 

Forged  indorsemetit. 

General  acceptance. 

Holder  in  due  course. 

Honoured  bill. 

Immediate  parties. 

Inchoate  instrument. 

Indorsee. 

Indorsement. 

Indorser. 

Inland  Bill. 

Interest  secured  by  Bill  of 
Exchange, 


I  O  U, 

Issue. 

Lost  bill. 

Marked  cheque. 

Negotiable  instruments. 

Negotiation  back. 

Notary. 

Noting  a  bill  of  exchange. 

Not  negotiable. 

Open  cheque 

Order. 

Overdue  bill. 

Partial  acceptance. 

Partial  indorsement. 

Payee, 

Payment  for  honour  supra 
protest. 

Per  procuration. 

Post-dated  cheques. 

Presentment    for    accept- 
ance. 

Presentment  for  payment. 

Promissory  note. 

Proof  in  respect  of  bills  of 
exchange. 

Protest. 

Qualified  acceptance. 

Qualified  indorsement. 

Rate  of  exchange. 

Rebate  on  bills  discounted. 

Re-draft. 

Re-exchange, 

Referee  in  case  of  need. 

Refer  to  drawer. 

Re-issue. 

Remote  parties. 

Renewal  of  a  bill. 

Restrictive  indorsement. 

Retired  bill. 

Sans  recours. 

Second  of  Exchange. 

Securities    deposited 
against  bills. 

Short  bills. 

Sight  draft. 

Signature, 

Sola. 

Special  indorsement. 

Stale  cheque. 

Third  of  Exchange, 

Transfer  by  delivery. 

Treasury  bills. 
Unauthorised  signature, 

Unpresented  cheques. 

Usance, 

Value  in  merchandise. 

Value  received. 

Waring,  Ex  parte. 

Without  grace. 


Bill  of  Lading. — A  receipt  for  goods  put  on 
board  a  ship,  signed  by  the  shipowner  or  his 
agent  (generally  the  captain),  and  stating  the 
terms  upon  which  the  goods  are  delivered  to, 
and  received  by,  the  ship. 

Bills  of  lading  are  usually  made  out  in  sets, 
three  or  more  copies  being  prepared.  The 
master  retains  one,  and  hands  the  consignor 
two  or  more,  so  that  he  may  forward  a  copy 
to  the  consignee,  A  clause  is  generally 
inserted  that,  upon  the  accomplishment  of 
one  of  the  bills,  the  others  are  to  be  void. 

Every  shipowner  who  carries  goods  for 
hire  in  his  ship  undertakes  to  carry  them  at 
his  own  absolute  risk,  the  act  of  God  and  01 
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the  King's  enemies  excepted,  tmless  by 
agreement  between  himself  and  a  particular 
shipper,  on  a  particular  voyage,  he  limits  his 
liability  by  further  exceptions. 

The  consequence  of  this  rule  of  law  is  well 
described  by  Mellish,  L.J. : — "  Modern  bills 
"of  lading  contain  a  long  list  of  excepted 
"  perils,  exemptions  from  and  qualifications 
"  of  liability,  printed  in  type  so  minute 
**  though  clear  as  not  only  to  fail  to  attract 
"  attention  to  any  of  the  details,  but  to  be 
"  only  readable  by  persons  of  good  eye- 
"  sight." 

The  bill  of  lading  is,  however,  not  the  con- 
tract with  the  shipper,  but  only  evidence  as 
to  its  terms.  The  effect  of  the  indorsement 
and  delivery  of  a  bill  of  lading  by  the  person 
entitled  to  hold  it  depends  partly  upon 
custom  and  partly  upon  statute : — 

(i)  By  Mercantile  Cusiorn. — Indorsement    | 
and  delivery  of  the  bill,  after  shipment 
of  the   goods,  but  before  delivery  to 
the  person  entitled  to  them  under  the 
bill,    transfers   such   property  as  was 
intended  by  the  indorsement. 
{2)  By  Bills  of  Lading  Act  7855.— The  in- 
dorsement of  the  bill  transfers  to  the 
indorsee  not  only  the  property  in  the 
goods  but  all    rights    of  suit   and  all 
liabilities  in  respect  of  the  goods,  as 
if  the  contract  evidenced  by  the  bill 
of  lading  had  been  made  with  himself. 
(3)  By    Admiralty   Jurisdiction    Act. — The 
indorsement  of  the  bill  of  lading  may 
give  the  indorsee  rights  of  action  in 
the  Admiralty  Court  against  the  ship. 
Where  goods  are  shipped  in  pursuance  of 
a  contract  of  sale  the  property  in  the  goods 
passes  to  the  buyer,  unless  the  seller  shows 
a  contrary  intention.     He  may  show   such 
intention  by  (i)  taking  a  bill  of  lading  in  his 
own  name,  (2)  making  the  goods  deliverable 
to  his  order,  or  the  order  of  his  agent,  and 
(3)  instructing  his  agent  not  to  deliver  the 
bill  except  under  certain  conditions,  such  as 
payment  of  the   price  of  the   goods.     Here 
the  jus  disponcndi  is  reserved  by  the  seller, 
aud    no    property  passes    to    the    buyer  by 
shipment. 

The  seller  may  also  draw  upon  the  buyer 
for  the  price,  and  transmit  the  bill  of  lading 
and  bill  of  exchange  together.  Here  the 
property  in  the  goods  does  not  pass  until  the 


buyer  has  either  accepted  or  paid  the  bill,  as 
the  case  may  be. 

A  bill  of  lading  is  assignable  v/ithout 
notice,  but  it  cannot  be  termed  negotiable  in 
the  widest  sense,  for  its  assignment  cannot 
give  a  better  title  than  the  assignor  possessed, 
with  one  exception,  viz.  : — An  assignment 
(indorsement)  bond  fide  and  for  value  relieves 
an  assignee,  if  he  takes  from  an  assignor 
with  a  good  title  at  the  time  of  indorsement, 
from  liability  to  the  vendor's  right  of  stop- 
page in  transitu  which  might  have  been 
exercised  against  the  original  consignee. 

A  bill  of  lading  requires  a  6d.  stamp, 
which  must  be  affixed  before  execution  of 
the  bill. 

Bill  of  Parcels. — An  account  given  by  a 
seller  of  goods  to  the  buyer,  stating  the 
quantities  and  prices  of  the  goods  bought. 
It  is  also  called  an  invoice. 

Bill  of  Sale.— 

The  following  are  not  included  in  the  term 
"bill  of  sale"  within  the  meaning  of  the 
Billsof  Sale  Acts:— 

(i)  Assignments  for  the  benefit  of  creditors 

(2)  Marriage  settlements 

(3)  Transfers  or  assignments  of  ships  or 
shares  therein 

(4)  Transfers  of  goods  in  the  ordinary 
course  of  business 

(5)  Bills  of  lading 

(6)  Documents  used  in  the  ordinary  course 
of  business  as  proof  of  possession  or 
control  of  goods 

(7)  Debentures  of  mortgage,  loan,  or  other 
incorporated  company 

(8)  Letters  of  hypothecation  of  imported 
goods 

Hiring  agreements  are  not  within  the  Bills  of 
Sale  Acts,  for  no  right  of  property  passes 
under  them  to  the  hirer. 

A  bill  of  sale  may  be  absolute,  the  property 
in  the  chattels  assigned  passing  upon  the 
execution  of  the  deed,  or  it  may  be  conditional 
by  way  of  mortgage  to  secure  the  payment 
of  money  on  a  future  day.  In  the  latter  case 
the  property  in  the  goods  passes  to  the 
grantee,  but  the  right  of  possession  remains 
in  the  grantor.  On  default  the  property  in 
the  goods  vests  in  the  grantee  freed  from  the 
condition. 
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A  bill  of  sale  given  by  way  of  security  for 
the  payment  of  money  is  governed  princi- 
pally by  the  amending  Act-  of  1882,  which 
requires : — 

(i)  The  bill  to  be  in  the  prescribed  form. 

(2)  The  consideration  to  be  set  forth. 

(3)  The  consideration  to  be  £^0  or  up- 
wards. 

(4)  The  bill  to  contain  or  have  annexed  a 
schedule  specifically  describing  the 
chattels  comprised. 

(5)  The  bill  to  be  attested  by  one  or  more 
credible  witnesses  who  are  non-parties. 

(6)  The  bill  to  be  registered  within  seven 
clear  days  of  execution,  and  registra- 
tion to  be  renewed  at  least  once  in 
every  five  years.  The  Register  is  open 
to  public  inspection. 

A  bill    of   sale  given    by  way  of   security 
does  not  of  itself  afford  any  protection  against 
(i)  Distress  for  rent,  rates,  or  taxes. 
(2)  The  effect  of  the  "  reputed  ownership" 
clause  in    the   event   of    the  grantor's 
bankruptcy. 
The  chattels  comprised  in  such  a  bill  of 
sale  can  only  be  seized  by  the  grantee  under 
the  following  circumstances:  — 

(i)  Default  in  payment  of  sums  secured  or 
breach  of  covenant  for  maintenance  of 
the  security. 

(2)  Bankruptcy  of  the  grantor. 

(3)  If  distress  be  made  for  rent,  rates,  or 
taxes,  or  if  execution  be  levied  under 
any  judgment. 

(4)  Fraudulent  removal  of  the  goods. 

(5)  Failure  to  produce  last  receipts  for 
rent,  rates,  and  taxes. 

But,  as  already  stated,  the  right  of  seizure 
is  subject  to  the  right  of  distress  for  rent, 
rates,  &c.,  and  subject  also  to  the  effect  of 
the  reputed  ownership  rules  of  bankruptcy. 
Thus,  if  the  grantor  becomes  bankrupt  and 
the  goods  are  not  deemed  within  the  grantor's 
order  and  disposition,  they  will  pass  to  the 
grantee ;  but  if  such  goods  are  held  to  be  in 
the  order  and  disposition  of  the  grantor  in 
his  trade  or  business  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof, 
the  goods  will  pass  to  the  trustee  in  bank- 
ruptcy. {See  Debenture,  Reputed  Owner- 
ship.) 


Bill  of  Sale  (Shipping).— The  instrument  of 
transfer  of  any  British  ship  or  any  share 
therein.  It  must  contain  a  sufficient  descrip- 
tion of  the  ship  to  enable  it  to  be  identified, 
and  be  executed  by  the  transferor  in  the 
presence  of,  and  be  attested  by,  a  witness. 
When  duly  executed  every  bill  of  sale  for  the 
transfer  of  a  ship  or  any  share  therein  must 
be  produced  to  the  registrar  of  the  port  of 
registry  of  the  ship,  together  with  a  "decla- 
ration of  transfer,"  stating  the  transferee's 
qualifications  to  own  a  British  ship,  and  the 
registrar  shall  thereupon  register  the  bill  and 
endorse  the  fact  of  such  registration  on  the 
bill,  stating  the  day  and  hour  thereof.  See 
Form  A.,  Part  I.,  first  schedule.  Merchant 
Shipping  Act  1894.  -^  bill  of  sale  is  not 
liable  to  stamp  duty,  but  there  is  a  small 
customs'  fee  payable  on  registration. 

A  bill  of  sale  will,  however,  only  effect  the 
transfer  of  shares  (64ths)  in  ships.  Shares 
in  the  capital  of  companies  owning  ships  are 
transferable  by  ordinary  transfer  deed  and 
are  liable  to  the  ad  valorem  duty  of  los.  per 
cent.     {See  British  Ship.) 

Bill  of  Sight.— S^^  Bill  of  Entry. 

Bills  Discounted. — Bills  of  Exchange  upon^ 
which  the  "  present  value  "  has  been  received- 
by  the  payee  from  a  banker  or  other  person, 
before  the  maturity  of  the  bill.  The  banker 
charges  a  percentage  called  "discount"  for 
the  accommodation  afforded,  and  hands  the 
holder  of  the  bill  the  net  proceeds,  recouping 
himself  by  collecting  the  face  value  of  the 
bill  on  maturity.  Until  the  bill  is  paid  by 
the  person  primarily  liable  thereon  (acceptor 
or  otherwise),  the  party  who  has  obtained 
such  proceeds  is,  nevertheless  (under  ordin- 
ary circumstances),  contingently  liable  upon 
the  bill ;  but  a  person  who  has  negotiated  a 
bill  by  mere  delivery  (see  Transfer  of  a  Bill 
by  Delivery)  will  not  be  liable  thereon. 

Where  a  banker  closes  his  books  at  the 
end  of  his  financial  period  he  has  invariably 
a  number  of  unmatured  "  discounted  bills  " 
on  hand.  The  whole  of  the  interest  (or 
discount)  charged  on  the  respective  bills 
cannot  properly  be  taken  to  credit  in  the 
Profit  and  Loss  Account  for  the  period  under 
review,  as  provision  should  be  made  for 
interest  on  the  bills  until  they  respectively 
mature.  This  provision  is  termed  "  Rebate 
on  bills  discounted  "  {q.v.) 


Bills] 


54 


[Blank 


Bills  Payable.— S^«  Bills  Receivable.  | 

Bills  Payable  Account. — The  account  in  the 
Ledger  of  a  specified  person  wherein  is 
recorded  upon  the  credit  side  all  bills  in 
respect  of  which  the  person  is  primarily 
liable  as  acceptor  or  otherwise  ;  and  upon 
the  debit  side,  all  payments  against  such  bills. 
The  credit  side  of  the  account  may  be  com- 
piled (i)  from  the  Journal  in  summary  form, 
or  (2)  from  the  Bills  Payable  Book,  either  (a) 
in  totals  periodically,  or  {b)  by  recording  each 
bill  as  accepted.  The  balance  of  the  Bills 
Payable  Account  at  any  time  should  agree 
with  an  extracted  list  of  outstanding  bills,  as 
shown  by  the  Bills  Payable  Book. 

Bills  Payable  Book. — A  chronological  record 
of  all  bills  accepted  by  a  person,  ruled  in 
appropriate  columns,  to  show  : — 

Date  of  bill. 

Date  accepted. 

Name  of  drawer. 

Amount  of  bill. 

Period. 

Date  of  maturity. 

Where  payable. 

Ledger  or  Journal  folio. 

Remarks. 
Some  merchants  use  the  Bill  Book  as  a 
Ledger  Account  to  represent  the  bills  payable, 
posting  the  several  items  to  the  debit  of  the 
respective  drawers.  Others  periodically 
journalise  the  contents  of  the  Bill  Book  in  a 
summarised  form.  Another  method  is  to 
post  the  various  amounts  of  the  bills  to  the 
drawers'  accounts,  and  periodically  credit  a 
Bills  Payable  Account  in  the  Ledger  with  the 
total  of  the  bills  accepted  during  the  par- 
ticular period,  whilst  yet  another  method  is 
to  deal  with  the  bills  in  the  Cash  Book. 

Bills  Receivable.— The  term  used  to  signify 
those  bills  the  proceeds  of  which  are  receivable 
by  a  specified  person,  either  as  the  drawer  or 
as  indorsee.  It  is  a  bookkeeping  term  dis- 
tinguishing the  bills  in  question  from  bills 
payable,  viz.,  those  in  respect  of  which  a 
specified  person  is  primarily  liable,  either  as 
acceptor  or  otherwise. 

Bills  Receivable  Account. — This  account 
operates  conversely  to  a  Bills  Payable 
Account,  so  that  the  same  remarks  apply, 


mutatis  mutandis,  to  both  accounts.     {See  Bills 
Payable  Account.) 

Bills  Receivable  Book.— This  book  deals 
with  bills  receivable  in  the  same  manner  as  a 
Bills  Payable  Book  with  bills  payable,  and 
the  same  remarks  apply,  mutatis  mutandis,  to 
both  books.     (5^^  Bills  Payable  Book.) 

Blank  Acceptance. — See  Acceptance. 

Blank  Cheque.— A  cheque  form,  containing 
the  signature  of  the  drawer,  leaving  the 
amount  for  which  the  cheque  is  to  be  drawn 
(and  sometimes  the  name  of  the  payee  and 
the  date)  to  be  filled  in  by  the  holder. 

Where  a  person  signs  an  ordinary  bill  of 
exchange  before  any  amount  is  inserted  therein 
the  amount  that  may  be  subsequently 
inserted  is  limited  by  the  value  of  the  bill 
stamp  (1882  Act,  section  20)  ;  but  in  the  case 
of  a  cheque  requiring  a  penny  stamp  only, 
whatever  the  amount  involved,  the  limit 
prima  facie  depends  only  on  the  amount  to 
which  the  banker  would  honour  the  cheque. 
{See  InchDate  Instrument.) 

Blank  Indorsement.— 5^^  Indorsement. 

Blank  Signature. — See  Acceptance. 

Blank  Transfer.— A  form  of  transfer  of  shares 
or  other  interest  in  a  joint  stock  company 
executed  only  by  the  transferor,  the  transferee 
not  being  named.  The  intention  of  the 
transferor  is  that  the  person  to  whom  the 
document  is  handed  is  thereby  authorised  to 
fill  in  the  name  of  the  transferee,  whether  a 
purchaser,  mortgagee,  or  nominee. 

When  the  instrument  of  transfer  is  required 
by  the  regulations  of  the  company  to  be  in 
writing  merely,  a  blank  transfer  may  be  filled 
in  at  any  time  and  sent  in  for  registration, 
and  no  objection  can  be  raised  by  the  com- 
pany as  to  its  validity. 

Where,  however,  the  transfer  is  required  to 
be  by  deed,  this  practice  is,  strictly  speaking, 
not  available,  for  a  deed  executed  in  blank  is 
inoperative,  the  delivery  of  a  deed  by  the  party 
in  the  form  in  which  it  is  to  operate  being 
one  of  its  essentials.  [Powell  v.  London  and 
Provincial  Batik,  1893,  2  Ch.  555.) 

The  practice  is  nevertheless  carried  out, 
even  with  deeds,  in  the  expectation  that  the 
company,  en  registration,  will  not  notice  or 
take  advantage  of  the  irregularity. 
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B.   List. — See  Contributory. 

Blue  Book.— A  Governmental  report  or  state- 
ment in  book  form,  usually  with  a  blue  paper 
cover. 

Bond. — A  promise  under  seal  defeasible  upon 
a  condition  subsequent — that  is  to  say,  it 
imposes  a  penalty  for  the  non-performance  of 
a  condition  which  is  avoided  on  the  perform- 
ance of  the  condition,  such  performance 
being  the  real  object  of  the  bond.  Notwith- 
standing the  amount  of  the  penalty,  the  rights 
of  a  promisee  are  limited  to  the  actual  loss 
sustained  by  breach  of  the  condition. 

Bonded  Stock. — The  goods  of  a  trader  which 
are  liable  to  customs  or  excise  duties  as  the 
case  may  be,  and  which  are  left  in  duly  certi- 
fied bond  warehouses  until  required,  the 
duties  thereon  not  being  paid  until  the  goods 
are  removed.  On  removal  and  payment  of 
duty,  the  goods  are  termed  "  Duty  paid 
Stock." 

Bonus. — A  premium  ;  an  extra  dividend  ;  a 
distribution  of  profits  amongst  policy-holders 
of  a  life  assurance  company. 

Book  Debts. — Debts  due  and  accruing  due  to 
a  person  in  the  ordinary  course  of  his  trade 
or  business,  which  are  usually  entered  by 
a  trader  in  his  trade  books. 

Book  debts  are  not  chattels  within  the 
meaning  of  the  Bills  of  Sale  Acts,  but  trade 
book  debts  are  deemed  within  the  order  and 
disposition  of  the  trader  in  the  event  of  his 
bankruptcy,  unless  the  debts  have  been 
assigned  and  notice  of  the  assignment  has 
been  given  to  the  various  debtors  prior  to 
the  commencement  of  the  bankruptcy.  An 
assignment  of  book  debts  carries  the  books 
in   which   they   are  recorded. 

The  regulations  of  some  companies  prohibit 
the  granting  of  loans  or  the  extension  of  credit 
to  its  officers,  but  in  any  case  book  debts  due 
to  a  company  by  any  of  its  directors  or  other 
officers  should  be  separately  stated  upon  the 
face  of  the  Balance  Sheet.  The  pro  forma 
Balance  Sheet  annexed  to  Table  A  of  the 
Companies  Act  iv862  specially  provides  for 
this. 

In  order  to  test  the  accuracy  of  the  book 
debts  the  auditors  of  some  concerns  are  per- 
mitted to  communicate  direct  with  the 
debtors  by  circular,  stating  the  amount  of  in- 
debL3ia355  31 )  v.i  b/  t'l ;  ':>  )3'i ;  i  >  Ju3  by  each 


respectively,  and  asking  for  a  reply  direct  to 
the  auditors  in  the  event  of  any  discrepancy. 
This,  in  most  of  the  cases  where  the  practice 
is  adopted,  is  an  effective  check,  while  the 
moral  effect  upon  the  staff  of  the  knowledge 
that  the  system  is  carried  out  must  be  great ; 
but  if  the  directors  of  a  particular  company 
disapprove  of  the  practice,  the  auditor  can- 
not claim  as  of  right  to  issue  such  circulars. 
Should  the  auditor  consider,  under  the  parti- 
cular circumstances,  that  the  issue  of  circulars 
is  essential,  his  remedy  would  be  to  certify 
that  all  his  requirements  had  not  been  com 
plied  with,  leaving  the  shareholders  to  decide 
the  question.  {See  Chose-in-action,  Future 
Book  Debts.) 

Book  Entry.— The  term  given  to  the  record 
of  a  transaction  in  the  books,  which  really 
amounts  to  nothing  further  than  an  internal 
adjustment.  For  instance,  if  A.  had  two 
accounts  with  B.,  one  in  credit  and  the  other 
in  debit,  and  it  was  arranged  to  consolidate 
the  two  accounts,  one  of  them  (perhaps  both) 
would  be  closed  by  the  operation  of  the 
"  book  entry  "  which  carried  out  the 
arrangement. 

Bookkeeping. — Bookkeeping  is  the  art  (based 
on  certain  scientific  principles)  of  correctly 
recording  transactions,  generally  mercantile, 
which  involve  the  transfer  of  money  or 
money's  worth. 

The  chief  aims  of  bookkeeping  are : — 
(i)  To  record  the  financial  effect  of  any 

one  transaction. 
(2)  To  record  the  combined  effect  of  all 
the     transactions    within     a     given 
period  so  that  the  financial  position 
of  the  transactor  at  the  end  of  that 
period  may  be  ascertained. 
There  are  two  systems  of  bookkeeping  in 
use,  viz. : — 

Double  Entry.  —  Bookkeeping  by  double 
entry  was  called  in  the  earlier  works  the 
Italian  method,  from  the  fact  that,  although 
such  a  system  is  believed  to  have  been  in  use 
in  earlier  times,  it  was  left  to  Italy  to  revive 
the  system  by  its  adoption  in  the  commercial 
cities  of  that  country,  whence  it  ultimately 
spread  throughout  Europe. 

As  every  transaction  is  a  transfer  of  money 
or  money's  worth,  involving  a  giver  and  a 
receiver,    it  follows  that   the  effect  of  each 
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transaction  is  that  some  person  or  account  is 
benefited  or  increased  to  the  same  extent  as 
another  person  or  account  suffers  detriment 
or  is  decreased.  Thus  "  every  debit  requires 
a  corresponding  credit,"  and  in  principle  each 
transaction  involves  a  "double entry."  Upon 
this  fundamental  truth  the  whole  super- 
structure of  bookkeeping  by  double  entry 
has  been  raised.  In  order  to  record  the 
effect  of  each  transfer  and  yet  obviate  the 
necessity  of  making  the  continuous  addition 
and  subtraction  (and  the  consequent  increase 
in  clerical  work)  which  the  recording  of 
numerous  transactions  would  entail, 

(i)  A  Journal  and  separate  books  for 
various  classes  of  transactions  are 
utilised  to  collect  and  classify  the 
various  records  of  transactions  before 
being  carried  to  the  Ledger,  and 
(2)  The  Ledger  Accounts  are  divided  into 
two  parts,  giving  a  left-hand  side,  to 
which  side  all  increases  or  debits  are 
exclusively  confined,  and  a  right-hand 
side,  to  which  all  decreases  or  credits 
are  placed. 

There  are  various  devices,  such  as  the 
Columnar  system,  to  expedite  the  preparation 
of  the  records;  Sectional  Ledgers  and  De- 
partmental Accounts,  to  classify  customers, 
districts,  and  departments ;  subsidiary  books 
to  amplify  the  records,  and  self-balancing 
Ledgers  to  facilitate  the  balancing  of  the 
accounts.  But  these — few  only  among  many 
— are  the  result  of  carefully  adapting  the 
double  entry  system  to  varying  circumstances 
— the  inevitable  outcome  of  increasing  com- 
merce, and  the  enhanced  experience  of  ac- 
countants. Although,  to  the  uninitiated, 
they  are  apparently  complications  tending  to 
obscure  the  principle  involved,  they  are  in 
fact  mere  sub-divisions  of  one  system  based 
upon  one  simple  truth. 

It  has  been  said  there  is  but  one  truth  ; 
and,  to  make  this  a  little  clearer,  it  may  be 
necessary  to  point  out  the  distinction  between 
this  fundamental  principle  and  bookkeeping 
rules  which  are  based  upon  mere  expediency. 
The  /y»//i  involved  in  the  transfer  is  universal 
and  inviolate  ;  the  rule  which  places  the 
debit  items  to  the  left-hand  side  of  a  Ledger 
Account,  and  the  credit  items  to  the  right- 
hand  side,  is  not  necessarily  universal,  and 
the  sides  might  be  reversed  without  afifecting 


the  principle  involved.  Furthermore,  one 
side  of  the  Ledger  could  be  dispensed  with, 
and  both  debits  and  credits  placed  in  the 
remaining  one,  adding  debits  and  deducting 
credits;  in  fact,  it  has  been  suggested  upon 
good  authority  that  a  single  column  was  the 
first  method  adopted. 

The  cause  and  effect  of  recording  trans- 
actions by  double  entry  may  be  summarised 
thus : — 

(i)  A  transaction  is  a  transfer  of  money  or 
money's  worth 

(2)  Necessitating  a  giver  and  a  receiver, 

(3)  So  that  an  account  must  be  increased 
(or  debited)  and  another  account 
reduced  (or  credited)  for  an  equivalent 
amount  ; 

(4)  An  equilibrium  in  the  Ledger  is  thus 
established,  so  that  by  means  of  the 
Trial  Balance  the  clerical  accuracy  of 
the  entries  in  the  Ledger  as  regards 
amounts  may  be  tested. 

(5)  From  the  items  in  the  Trial  Balance 
we  select  the  losses  and  gains,  and 
they  constitute  the  Profit  and  Loss 
Account  ;  while  the  remaining  items, 
the  assets  and  liabilities,  form  the 
basis  of  the  Balance  Sheet. 

(6)  The  difference  between  the  assets  and 
liabilities  (including  capital)  should 
equal  the  balance  of  the  Profit  and 
Loss  Account. 

(7)  Thus,  the  Balance  Sheet  and  Profit 
and  Loss  Account  are  confirmatory  of 
each  other,  whilst  details  are  afiforded 
as  to  how  the  resultant  profit  or  loss 
has  been  derived  or  sustained. 

Single  Entry. — This  system  is  an  incomplete 
record  of  the  transactions  with  which  it  deals 
varying  in  extent  according  to  circumstances, 
but  generally  recording  only  the  personal 
obligations  of  or  to  the  person  in  question, 
and  omitting  the  complementary  Revenue 
Accounts. 

What  is  termed  single  entry  is  in  fact  not 
a  distinct  system  of  bookkeeping,  but  rather 
the  double  entry  system  in  an  incomplete 
state. 

The  procedure  and  effect  of  single  entry 
may  be  summarised  as  follows  : — 

(i)  The  cash  transactions  are  recorded  as 
in  the  case  of  double  entry. 

(2)  The  sales  and  purchases  are  charged 
and  credited  to  Personal  Accounts. 
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(3)  The  cash  received  and  paid  in  respect 
of  sales  and  purchases  is  passed  to  the 
credit  or  debit  of  the  accounts  of  those 
concerned. 

(4)  But  there  is  no  detailed  record  of  the 
gains  or  losses,  nor  is  there  any  arith- 
metical check  aftorded  as  in  double 
entry. 

(5)  The  statement  of  the  financial  position 
is  prepared  from  any  available  data. 

(6)  The  profit  or  loss  is  ascertained  from  a 
comparison  of  the  past  and  present 
financial  positions  of  the  trader,  after 
allowing  for  additions  to  or  withdrawals 
from  capital  meantime. 

{See  Journal,  Journal  Entry,  Ledger,  Trial 
Balance  ) 

Books  of  Account.— The  books  forming  part 
of  the  system  of  accounting  in  a  specified 
concern,  such  as  the  Ledger,  Journal,  Cash 
Book,  Purchase  and  Sales  Books,  and  other 
connected  subsidiary  books.  The  precise 
extent  of  the  term  varies  according  to  the 
system  adopted,  for  in  certain  instances  the 
Cost  Books  would  be  connected  with  the 
balancing  of  the  books,  whilst  in  others  (the 
majority)  the  Cost  Books  would  be  treated  as 
merely  statistical  records. 

Books  of  Original  Entry.— Those  in  which 
the  various  transactions  are  recorded  in  the 
books  of  account  for  the  first  time— for 
instance,  the  Sales  Day  Book  is  ordinarily 
the  book  of  original  entry  as  regards  the 
sales,  although  full  particulars  as  to  the 
goods  delivered  may  have  been  previously 
recorded  in  a  Warehouse  Book,  for  the  latter 
is  not  a  book  of  account. 

Book  Value. — The  amount  appearing  from 
time  to  time  in  the  books  of  a  concern  as  the 
"value"  of  a  particular  asset  or  group  of 
assets.  It  generally  represents  (i)  the  actual 
and  direct  cost,  or  (2)  the  cost  (whether 
direct  or  indirect,  original  or  additional),  or 
(3)  either  of  the  foregoing  less  the  amounts 
which  have  been  written  off  by  way  of 
depreciation.  The  original  cost  of  an  asset 
may  have  been  excessive  ;  additional  and 
capitalised  expenditure  thereon  may  not 
have  resulted  in  a  corresponding  increase  in 
value,  and  the  amount  written  off  by  way  of 
depreciation  may  have  been  inadequate,  so 
that  the  resultant   book  value  would  be  in 


excess  of  the  true  value  whether  regarded 
from  the  point  of  view  of  a  going  concern 
or  otherwise.  On  the  other  hand,  deprecia- 
tion may  have  been  provided  for  excessively, 
or  unnecessarily  because  of  appreciation  in 
value  from  special  causes. 

Sometimes  the  book  value  of  an  asset  is  a 
nominal  amount  which  is  obviously  not  the 
real  value— f.^.,  the  book  value  of  the  Bank 
of  England  (land  and  buildings)  in  the  books 
of  that  institution. 

Borough  Auditors.  —  The  three  auditors 
appointed  under  the  Municipal  Corporations 
Act  1882,  two  of  whom  are  elected  by  the 
burgesses,  and  called  elective  auditors,  the 
other  being  appointed  by  the  mayor,  and 
called  mayor's  auditor. 

An  elective  auditor  must  be  qualified  to  be 
a  councillor,  but  may  not  be  a  councillor,  or 
the  town  clerk  or  the  treasurer. 

The  mayor's  auditor  must  be  a  councillor. 

The  term  of  office  of  each  auditor  is  one 
year,  and  the  election  and  appointment  of 
the  three  auditors  is  to  take  place  on  the 
same  day ;  and  although  the  method  of 
appointment  is  dififerent,  the  distinction 
between  elective  and  mayor's  auditor  would 
appear  to  end  there,  for  generally  their 
duties  and  responsibilities  will  be  the  same. 

The  treasurer  is  required  to  make  up  the 
accounts  of  the  borough  half-yearly,  at  such 
dates  as  may  be  appointed,  and  within  one 
month  from  the  date  to  which  the  accounts 
are  to  be  prepared  he  must  submit  them, 
with  the  necessary  vouchers  and  papers,  to 
the  borough  auditors,  and  they  shall  audit 
them.  On  the  completion  of  the  second  half- 
year  in  each  financial  year,  the  accounts  for 
the  year  are  to  be  consolidated  and  issued  in 
printed  form. 

These  provisions  have  been  described  as 
"exceedingly  meagre  and  unsatisfactory" — 
in  fact,  although  the  Act  of  1835  required 
the  auditors  to  sign  the  accounts  if  they 
found  them  correct,  the  Act  of  1882  contains 
no  such  provision.  The  duties  of  the  auditors 
have  consequently  given  rise  to  much 
difference  of  opinion,  many  officials  whose 
accounts  are  subject  to  the  audit  attempting 
all  means  of  limiting  the  scope  of  the 
auditors'  functions. 

Many  boroughs  have,  however,  obtained 
private  Acts  of  Parliament  allowing  them  to 
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employ  professional  accountants,  and  thus 
replace  the  elective  auditors  entirely,  or 
allow  the  duties  of  the  latter  to  be  merely 
nominal. 

Bottomry  Bond.— A  type  of  mortgage  of  a 

ship  by  which  her  keel  (or  bottom)  is 
pledged  for  the  repayment  of  a  sum  of 
money.  The  repayment  depends  upon  the 
safe  return  of  the  ship. 

When  the  loan  is  secured  upon  the  cargo 
the  contract  is  known  as  respondentia. 

Bought  Note. — A  broker  records  his  trans- 
actions in  his  Contract  Book,  and  sends  a 
transcript  of  the  entry  of  each  transaction 
to  his  respective  principals.  If  it  is  a  pur- 
chase he  has  made,  the  transcript  is  a 
bought  note  ;  if  a  sale,  it  is  a  sold  note. 

Bounty. — A  premium  paid  to  producers,  or 
exporters  of  certain  goods,  with  a  view  of  en- 
couraging and  developing  an  industry,  when 
considered  of  importance  to  the  country. 
Sometimes  one  country  importing  the 
"bounty  fed"  produce  of  another  country 
levies  import  duties  upon  such  produce  in  an 
attempt  to  counteract  the  effect  of  the  bounty 
upon  prices  in  the  importing  country.  Such 
import  duties  are  sometimes  called 
"countervailing  duties." 

Branch  Banks. — Branch  banks  are  regarded 
as  mere  agencies  of  a  single  bank,  and  not 
as  distinct  banks.  Thus  a  bank,  in  the 
absence  of  special  agreement,  may  consoli- 
date the  accounts  of  a  customer  who  has 
balances  to  his  credit  in  certain  branches 
and  balances  against  him  in  others.  The 
accounts  so  consolidated  must,  however, 
be  in  the  same  right,  e.g.^  the  banker  cannot 
combine  a  Personal  Account  with  one  which 
he  is  aware  is  a  Trust  Account. 

The  right  of  consolidation  does  not  apply 
in  favour  of  the  customer  without  the  bank's 
consent ;  therefore,  if  a  customer  without 
consent  draws  upon  a  branch  bank  where 
he  has  no  account,  the  bank  is  justified  in 
dishonouring  the  cheque,  although  there  are 
funds  at  another  branch  of  the  same  bank. 

Branch  banks  are  treated  as  separate 
banks  for  the  purpose  of  calculating  the 


time  within  which  notice  of  dishonour  of  a 
bill  of  exchange  must  be  given. 

The  Companies  Act  1879  provides  that 
the  auditor  of  every  banking  company,- 
registered  after  the  passing  of  that  Act, 
shall  have  delivered  to  him  and  he  shall 
have  access  to  all  books  and  accounts  of 
the  company,  so  that  he  may  examine 
them ;  but  with  regard  to  banking  com- 
panies having  branches  beyond  the  limits 
of  Europe,  it  is  to  be  deemed  sufficient  if 
the  auditor  is  allowed  access  to  such  copies 
of,  and  extracts  from,  the  books  and 
accounts  of  such  branches  as  may  have 
been  transmitted  to  the  head  office  of  the 
banking  company  in  the  United  Kingdom. 
(Section  7.) 

Branch  Establishments,  Accounts  of.— 

The  main  points  to  be  kept  in  view  when 
devising  a  system  of  accounts  for  branch 
establishments  are  those  which  will 
ensure : — 

Control  and  supervision  by  head  office. 

Separate  results  of  the  trading  of  each 
branch. 

Facility  of  centralising  and  comparing 
such  separate  results. 

In  order  to  keep  each  branch  under  the 
control  of  those  in  authority,  a  thorough 
system  of  statistical  periodical  report  should 
be  instituted,  including  such  matters  as 
the  following  (varying  according  to 
circumstances)  :  — 

[a]  Orders  received  and  having  attention. 

{h)  Orders  on  hand,  but  not  commenced 
(in  case  more  workmen  are  required). 

[c)  Goods  required  from  headquarters. 

[d)  Special  goods  required  by  the  branch, 
not   stocked   at  headquarters. 

[e)  Schedule  of  accounts  due  for  payment. 
(/)  Schedule  of  debts  overdue. 

{g)  Complaints  from  customers. 
{h)  Rough  idea  of  stocks  on  hand. 

With  regard  to  the  financial  requirements, 
as  distinct  from  the  statistical,  branch 
establishments  may  be  divided  into  two 
classes  :  — 


Branch] 


59 


[Breach 


(i)  Small  establishments  making  only 
periodical  returns  to  the  head  office, 
from  which  returns  the  books  of 
account  are  compiled.  These  returns 
should  include  a  Daily  Statement  of 
the  gross  cash  taken,  the  expenses  in 
detail,  small  purchases  (if  any),  and 
the  net  cash,  &c.  The  cash  balances 
should  be  paid  as  often  as  possible 
either  direct  to  head  office  or  to  the 
local  banking  account  for  transmission 
to  head  office.  Book  debts  are 
'  "  returned  "  at  each  stocktaking  simi- 
larly to  stock-in-trade. 

As  to  the  check  upon  stocks,  this 
may  be  effected  either  by  a  Stock 
Register  (see  that  title)  or  by  a  com- 
parison of  the  respective  percentages 
of  gross  profit  (see  Percentage)  realised 
from  time  to  time : — 

{a)  With  the  past  results  of  the  par- 
ticular branch  for  the  corre- 
sponding periods  of  previous 
years ;  and, 

[d)  With  the  past  and  present  results 
of  other  but  similar  branches. 

(2)  Important  branches  keeping  an  inde- 
pendent set  of  books,  which  are 
periodically  balanced,  and  of  which 
only  the  final  results  are  transmitted 
to  head  office.  These  final  results 
will  be  sent  in  the  form  oi  a  Trial 
Balance  divided  into  two  sections^ — 
viz.,  General  section,  consisting  of 
Sundry  Creditors  and  Debtors,  appor- 
tionments of  Rates  and  other  period- 
ical payments,  Cash  and  Bank 
Balances,  &c.,  the  balance  of  these 
items  agreeing  with  the  balance  of  the 
Private  Ledger  section,  which  will 
contain  the  balances  of  the  Impersonal 
and  Private  Accounts,  and  of  the 
accounts  with  other  branches,  from 
which  particulars,  together  with  the 
valuation  of  the  Stock-on-hand,  the 
head  office  accountant  can  prepare 
the  Trading  and  Profit  and  Loss 
Accounts  for  the  particular  branches, 
and  incorporate  the  results  in  the 
head  office  accounts. 


Each  branch    must    keep    a  careful 
account  of  all  goods  supplied  to  and 
received  from  either  head  office  or  the 
other  branches,  and  also  of  cash  trans- 
actions therewith.     At  balancing  time 
the    total    of    the    head    office    and 
various   branch    credits    should   equal 
the    total    of    the    head    office    and 
branch  debits,  and  when  the  balances 
of  all  these  cross  accounts  are  trans- 
ferred at  the  end  of  the  trading  period 
tO'  the  head  office  books  they  can  be 
entered  in  the  form  of  a  Reconciliation 
Account,   both    sides    of    which   will 
agree,    thus   eliminating   the   balances 
after  they  have  served  their  purpose — 
viz.,      the     preparation      of     distinct 
Trading  Accounts  for  each  establish- 
ment. 
Head  office  expenses  are  sometimes  appor- 
tioned over  the  various  branches  either  in 
proportion  to    the   trade  done   or   on   some 
other  basis,  according  to  the  special  circum- 
stances of  the  particular  business. 

Breach  of  Trust. — A  violation  of  duty  by  a 
trustee  or  other  person  in  a  fiduciary 
position.  The  act  amounts  to  a  misde- 
meanour, and  may  subject  the  defaulter  to 
fine  and  imprisonment.  Where  a  cestui  que 
trust  (not  being  under  a  disability)  has  con- 
curred in,  or  confirmed,  any  act  amounting 
to  a  breach  of  trust,  or  has  released  the 
trustee  from  the  consequences  thereof,  he 
may  thereby  have  barred  any  remedy  which 
might  otherwise  have  been  enforced  against 
the  trustee  in  respect  of  the  breach,  pro- 
vided the  cestui  que  trust  acts  with  full 
knowledge  of  all  the  facts  of  the  case. 

The  Trustee  Act  1893  provides  that 
where  a  breach  of  trust  has  been  committed 
at  the  instigation  or  request  (which  need  not 
be  in  writing),  ox  with  the  written  consent 
of  the  beneficiary,  the  Court  may,  even  in 
the  case  of  a  married  woman  restrained  from 
alienation,  impound  the  interest  of  such 
beneficiary  by  way  of  indemnity  to  the 
trustee. 

In  ordinary  circumstances,  however,  the 
remedies  of  a  cestui  que  trust  upon  a  breach 
of  trust  are  :  — 
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(i)  A  right  of  action  against  the  trustee. 
The  personal  liability  of  trustees  is 
joint  and  several,  and  the  breach  of 
trust  constitutes  a  simple  contract 
debt.  The  claim  is  provable  in  bank- 
ruptcy, but  a  bankrupt  trustee  is 
released  from  further  liability  for  the 
breach  on  obtaining  his  discharge, 
unless  the  breach  be  of  a  fraudulent 
character.  Where  the  trustee  has  not 
been  guilty  of  fraud,  the  action  must 
be  brought  within  six  years  from  the 
breach,  for  in  such  a  case  the  trustee 
may  claim  the  benefit  of  the  Statutes 
of  Limitation  as  though  he  had  not 
been  a  trustee. 

(2)  A  right  of  following  the  trust  estate 
into  the  hands  of  any  alienee,  except  a 
bond  fide  purchaser  for  value  having 
the  legal  estate  before  notice  of  the 
trust. 

Where  a  trustee  has  committed  a 
breach  of  trust,  and  before  his  bank- 
ruptcy makes  good  the  breach  out  of 
his  own  property,  the  trustee  in  the 
bankruptcy  cannot  recover  the  pro- 
perty under  section  48  of  the  Bank- 
ruptcy Act  of  1883,  for  it  has  been 
decided  that  such  an  act  does  not 
amount  to  a  fraudulent  preference, 
but  an  endeavour  by  the  bankrupt  to 
cover  up  his  wrong  and  so  prevent 
proceedings  being  taken  against  him. 
{New^s  Trustee  v.  Hunting.) 

(3)  A  right  of  following  the  property  into 
which  the  trust  fund  has  been  con- 
verted so  long  as  it  can  be  traced. 

Where  the  trustee  mixes  the  trust 
funds  with  his  own  moneys,  and  the 
trust  funds  are  still  in  his  hands,  the 
cestui  que  trust  is  entitled  to  all 
moneys  in  the  trustee's  possession 
which  he  cannot  prove  to  be  his  own. 
The  rule  in  Clayton'' s  case  as  to  appro- 
priation of  payments  (see  that  title) 
does  not  apply  in  this  instance,  the 
trustee  being  deemed  to  have  drawn 
upon  his  own  money.s  first,  irrespective 
of  dates. 

(4)  -^  right  of  impounding  any  beneficial 
equitable  interest,  to  which  the  trustee 


committing     the     breach     is     entitled 
under  the  trust  instrument. 

(5)  A  right  to  claim  interest.  The  rate  is 
usually  4  per  cent.,  but  it  will  be  at  a 
greater  rate  [a)  where  the  trustee 
ought  to  have  received  more  ;  {b)  where 
he  has  actually  received  more ;  [c] 
where  he  is  presumed  to  have 
received  more  [e.g.,  where  the  trustee 
has  traded  with  the  trust  funds  he  will 
not  only  be  liable  for  the  funds,  but 
also  interest,  or  the  actual  trading 
profits  at  the  option  of  the  cestui  que 
trust]  ;  [d]  where  the  trustee  has  been 
guilty  of  direct  breaches  of  trust  or 
gross  misconduct.     (Snell's  Equity.) 

Where  a  member  of  a  partnership  being  a 
trustee  makes  improper  use  of  trust  moneys 
in  the  business,  or  on  account  of  the  partner- 
ship, no  other  partner  is  liable  therefor  to 
the  persons  beneficiall}'  interested,  pro- 
vided he  was  not  aware  of  the  breach  of 
trust ;  but  the  trust  money  can  be  recovered 
if  still  in  the  possession  of  the  firm  or  under 
its  control. 

The  Judicial  Trustees  Act  1896  (see  that 
title)  provides  that  if  it  appears  to  the  Court 
that  a  trustee,  whether  appointed  under  that 
Act  or  not,  is  or  may  be  personally  liable  for 
any  breach  of  trust,  whether  the  transaction 
alleged  to  be  a  breach  of  trust  occurred  before 
or  after  the  passing  of  that  Act,  but  has  acted 
honestly  and  reasonably  and  ought  fairly  to 
be  excused  for  the  breach  of  trust  and  for 
omitting  to  obtain  the  directions  of  the 
Court  in  the  matter  in  which  he  committed 
such  breach,,  then  the  Court  may  relieve  the 
trustee  either  wholly  or  partly  from  personal 
liability  for  the  same. 

Break-Up  Value. — The  ultimate  selling  value 
of  a  specified  thing  when  worn  out  or  super- 
seded ;  for  instance,  the  "  scrap  iron  " 
value  of  an  old  machine.  This  is  one  of 
the  factors  in  determining  the  rate  of  depre- 
ciation to  be  adopted  in  connection  with  a 
particular  subject  matter.  [See  Deprecia- 
tion.) 

British  Ship. — One  that  has  been  registered 
as  such,    and    is    owned    wholly    by  those 
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entitled  by  law  to  hold  a  British  ship,  viz.  : 
— (i)  Natural  born  British  subjects  who 
have  never  taken  an  oath  of  allegiance  to  a 
foreign  Government,  or,  having  done  so, 
have  taken  a  subsequent  oath  to  the  British 
Sovereign,  and  whilst  owners  remain  resi- 
dents  in  the  King's  dominions,  or  are 
partners  of  a  firm  carrying  on  business 
therein.  (2)  Naturalised  persons,  or 
denizens  by  letters  of  denization  who  have 
taken  the  oath  subsequent  to  naturalisation, 
and  are  resident  as  above.  (3)  Bodies 
corporate  established  under,  and  subject  to 
the  laws  of,  and  having  their  principal 
place  of  business  in,  the  United  Kingdom 
or  a  British  possession.  With  certain  excep- 
tions every  British  ship  must  be  registered. 
The  property  in  a  British  ship  is  divided  into 
sixty-four  shares,  and  no  more  than  sixty- 
four  persons  m.ay  be  registered  at  the  same 
time  as  owners  of  one  ship,  but  any  share 
may  be  held  in  joint  ownership,  and  the 
joint  owners  not  exceeding  five  in  number 
may  be  registered  and  shall  be  considered 
as  constituting  one  person,  and  any 
number  of  persons  may  have  a  beneficial 
title  in  a  single  share  or  number  of  shares, 
the  registered  holder  representing  such 
persons;  a  corporation  or  company  may 
hold  a  share  or  the  whole  of  the  sixty-four 
shares  [e.g.,  a  single-ship  company),  the 
members  of  the  corporation  or  company 
holding  shares  in  the  capital  of  the  corpora- 
tion or  company  and  not  in  the  ship.  No 
person  may  be  registered  as  owner  of  a 
fractional  part  of  a  share.  All  the  neces- 
sary particulars  as  to  the  ship  and  its 
owners  must  be  given  to  the  Registrar,  who 
enters  them  in  the  "  Register  Book,"  and 
issues  a  "'  Certificate  of  Registry  "  contain- 
ing the  details  entered  in  the  Register  Book. 
The  Register  may  be  inspected  by  any 
person  upon  payment  of  a  fee  not  exceeding 
one  shilling.  {See  Bill  of  Sale  (Shipping), 
Co-owners,  Mortgage  of  a  Ship,  Port  of 
Registry.) 

Broker. — "  An  agent  employed  to  make  bar- 

"  gains  and  contracts  in  matters  of  trade, 
"  commerce  or  navigation  between  other 
"parties  for  a  compensation  commonly 
"  called  brokerage." 


Brokers  are  distinguishable  from  factors, 
in  that  factors  have  the  possession  of  the 
subject  matter  of  the  contract,  whilst 
brokers  have  not ;  further,  a  broker  cannot 
sue  or  act  in  his  own  name,  whilst  a  factor 
can.  Having  no  possession  of  the  subject 
matter,  a  broker  consequently  has  no  right 
of  lien,  but  there  is  an  exception  in  the  case 
of  an  insurance  broker,  who  has  a  lien  on 
the  policy  for  his  general  balance.  A 
broker  is  generally  not  liable  on  the  contract 
if  it  be  made  known  that  he  contracts  as  a 
broker.     [See  Agent,  Factor,  Jobbers.) 

Brokerage. — The  remuneration  of  a  broker 
for  negotiating  the  purchase  or  sale  of 
certain  goods,  stocks,  shares,  (Sec,  generally 
by  way  of  a  commission  or  percentage  of 
the  price  of  the  subject  matter. 

Although  section  8  of  the  Companies  Act 
1900  restricts  the  payment  of  commissions, 
and  prohibits  the  application  by  a  company 
of  its  shares  by  way  of  commissions  for  sub- 
scribing or  agreeing  to  subscribe  or  pro- 
curing subscriptions  for  shares  in  such  com- 
pany, the  power  to  pay  such  brokerages  as 
are  lawful  is  expressly  reserved  to  a  com- 
pany by  the  section. 

Bucket  Shop.— A  slang  term  applied  to  the 

ofRces  of  outside  brokers — that  is,  men  who 
are  not  members  of  the  Stock  Exchange. 

Building  Lease.— A  lease  of  land  for  a  long 
term  of  years  at  a  ground  rent,  the  lessee 
agreeing  to  erect  and  maintain  during  the 
term  certain  edifices  which  are  to  revert 
with  the  land  to  the  lessor  at  the  end  of  the 
term. 

m 

Building  Societies.— The  secretary  or  other 
officer  of  every  building  society  und^r  the 
Building  Societies  Acts  (1874  to  1894)  must, 
once  in  every  year  at  least,  prepare  an 
account  of  all  the  receipts  and  expenditure  of 
the  society  since  the  preceding  statement, 
and  a  general  statement  of  its  funds  and 
effects,  liabilities  and  assets,  showing  the 
amounts  due  to  the  holders  of  the  various 
classes  of  shares  respectively,  to  depositors 
and  creditors  for  loans,  and  also  the  balance 
due  or  outstanding  on  their  mortgage  se- 
curities (not  including  prospective  interest), 
and   the   amount   invested   in   the  funds  or 
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other  securities.  Every  such  annual  account 
and  statement  must  be  made  up  to  the  end  of 
the  official  year  to  which  it  relates,  and 
must  be  in  the  form  prescribed  for  general 
use  by  the  Chief  Registrar  of  Friendly 
Societies.  In  particular  the  statement  must 
give  full  information  with  regard  to  the 
mortgages  to  the  society,  distinguishing 
between : — 

(i)  Mortgages  upon  each  of  which  the 
debt  does  not  exceed  ;^5,ooo  (not  being 
mortgages  included  under  (3)  and  {4) 
below). — Grouped  in  classes  as  regards 
amount. 

(2)  Mortgages  where  the  repayments  are 
not  upwards  of  12  months  in  arrear, 
and  the  property  has  not  been  upwards 
of  12  months  in  possession  of  the 
society,  and  where  the  debt  exceeds 
;^5,ooo. — Set  out  in  detail. 

(3)  Mortgages  of  property  of  which  the 
society  has  been  upwards  of  12  months 
in  possession. — Set  out  in  detail. 

(4)  Mortgages  where  the  repayments  are 
upwards  of  12  months  in  arrear,  and 
the  property  has  not  been  upwards  of 
12  months  in  possession  of  the  society. 
— Set  out  in  detail. 

The  annual  account  and  statement  must 
be  examined  by  auditors.  Notwithstanding 
anything  in  the  rules  of  any  society,  one  at 
least  of  the  auditors  of  the  society  shall  be  a 
person  who  publicly  carries  on  the  business 
of  an  accountant.  The  auditors  in  attesting 
the  accounts  are  required  either  to  certify  that 
the  *'  account  and  statement "  is  correct,  duly 
vouched,  and  in  accordance  with  law,  or  to 
report  to  the  society  in  what  respect  they  find 
it  incorrect,  unvouched,  or  not  in  accordance 
with  law.  In  addition,  the  mortgage  deeds 
and  other  securities  belonging  to  the  society 
must  be  produced  to  the  auditors,  and  they 
must  certify,  when  certifying  the  accounts, 
that  they  have  at  that  audit  actually  inspected 
such  deeds  and  other  securities,  stating  the 
number  of  properties  the  deeds  with  respect 
to  which  they  have  actually  inspected. 

Every  member,  depositor  and  creditor  for 
loans,  is  entitled  to  receive  a  copy  of  the 
annual  account  and  statement  from  the 
society,  and  a  copy  must  be  sent  to  the 
Chief  Registrar  of  Friendly  Societies  within 
fourteen  days  after  the  general  meeting  at 


which  it  is  presented,  or  within  three  months 
after  the  expiration  of  the  official  year  of  the 
society,  whichever  period  expires  first. 
(Building  Societies  Acts  1874,  section  40,  and 
1894,  sections  2  and  3.) 

Bull  and  Bear. — A  hull  is  a  speculator  who 
buys  stock  with  a  view  of  selling  the  same  at 
some  future  date  at  a  higher  price,  and  thus 
profiting  by  the  difference,  whilst  a  hear  is  a 
speculator  who  hopes  to  benefit  by  the 
reverse  operation,  i.e.,  by  selling  stock  of 
which  he  is  not  possessed,  but  which  he 
expects  to  be  able  to  buy  at  a  loiver  price  at 
a  future  date. 

In  view  of  the  confusion  often  experienced 
in  distinguishing  between  these  two  terms, 
one  of  the  suggested  origins  of  the  terms  may 
assist  materially  in  this  direction,  viz. : — 

A  "  bull "  is  called  so  because  he  speculates 
for  a  rise,  and  a  bull's  natural  method  of 
attack  is  to  toss  up  with  its  horns. 

A  "  bear ' '  is  called  so  because  he  speculates 
for  a  fall,  and  a  bear  is  inclined  to  press  doivn 
its  adversary  with  its  paws. 

By-Products.— S^f  Residual  Products. 

c. 


Cable  Transfers. 

fers. 


See  Telegraphic  Trans- 


Calendar  Month.— In  all  Acts  of  Parliament 
since  1850  the  term  month  means  calendar 
month. 

If  four  bills  of  exchange  were  drawn  at 
two  months'  date  on  the  28th,  29th,  30th,  and 
31st  December  1897  respectively,  they  would 
all  have  become  due  and  payable  on  the  3rd 
March  1898.  So  if  a  bill  had  been  drawn  on 
28th  February  1899  at  3  months'  date,  it 
would  have  become  due  and  payable  on  the 
31st  May  following,  allowing  the  days  of 
grace. 

Call    Book.— A    book  recording  all    "calls" 

made  at  an  establishment,  stating  the  name 

j       of  caller,  date  and  time,  and  person  attending 

[       thereto.     It  is  principally  used  in  professional 

I       offices. 

Calls. — Instalments  of  the  share  capital  or 
debentures  of  a  joint  stock  company  which 
the  members  or  holders  are  from  time  to  time 
called  upon  to  pay. 
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The  procedure  for  making  calls  on  shares 
is  regulated  by  the  articles  of  association, 
although,  as  regards  the  first  issue  the 
prospectus  of  a  company  often  provides  for 
the  payment  of  the  whole  of  the  moneys  due 
under  the  shares  and  specifies  the  due  dates 
of  payment. 

The  Companies  Act  1867,  section  24, 
provides :  — 

Nothing  contained  in  the  Companies  Act 
1862  shall  be  deemed  to  prevent  any  company 
under  that  Act,  if  authorised  by  its  regulations 
as  originally  framed,  or  as  altered  by  special 
resolution,  from  doing  anyone  or  more  of  the 
following  things,  namely — 

(i)  Making  arrangements  on  the  issue  of 
shares  for  a  difference  between  the 
holders  of  such  shares  in  the  amount 
of  calls  to  be  paid,  and  in  the  time  of 
payment  of  such  calls. 

(2)  Accepting  from  any  member  of  the 
company  who  assents  thereto  the  whole 
or  a  part  of  the  amount  remaining  un- 
paid on  any  share  or  shares  held  by 
him  either  in  discharge  of  the  amount 
of  a  call  payable  in  respect  of  any 
other  share  or  shares  held  by  him, 
or  without  any  call  having  been 
made 

Every  call  made  becomes  a  debt  in  the 
nature  of  a  specialty  (in  England),  for  which 
the  company  can  sue  within  20  years.  The 
regulations  of  the  company  usually  provide 
for  the  payment  of  interest  upon  calls  in 
arrear,  or,  in  extreme  cases,  the  forfeiture  of 
the  shares  in  default. 

The  Companies  Act  1862,  section  75, 
provides  : — 

*'  The  liability  of  any  person  to  contribute 
•*  to  the  assets  of  a  company  under  this  Act, 
'*  in  the  event  of  the  same  being  wound  up, 
"  shall  be  deemed  to  create  a  debt  (in 
"  England  of  the  nature  of  a  specialty) 
"  accruing  due  from  such  person  at  the  time 
"  when  his  liability  commenced,  but  payable 
•*  at  the  time  or  respective  times  when  calls 
"  are  made  as  hereinafter  mentioned  for 
•'enforcing  such  liability;  and  it  shall  be 
"  lawful  in  the  case  of  the  bankruptcy  of  any 
••  contributory  to  prove  against  his  estate  the 
"  estimated  value  of  his  liability  to  future 
*'  calls  as  well  as  calls  already  made." 


Compulsory  Liquidation. 

Where  a  company  is  being  wound  up  by 
the  Court  the  following  regulaticns  as  to  calls 
on  contributories  must  be  observed  : — 

Where  the  liquidator  desires  to  make  any 
call  on  the  contributories,  or  any  of  them,  for 
any  purpose  authorised  by  the  Acts,  if  there 
is  a  committee  of  inspection  he  may  summon 
a  meeting  of  such  committee  for  the  purpose 
of  obtaining  their  sanction  to  the  intended 
call. 

The  notice  of  the  meeting  shall  be  sent  to 
each  member  of  the  committee  of  inspectiou 
in  sufficient  time  to  reach  him  not  less  than 
seven  days  before  the  day  appointed  for 
holding  the  meeting,  and  shall  contain  a. 
statement  of  the  proposed  amount  of  the  call 
and  the  purpose  for  which  it  is  intended. 

Notice  of  the  intended  call  and  the  intended 
meeting  of  the  committee  of  inspection  shaU 
also  be  advertised  once  at  least  in  a  London, 
newspaper,  or,  where  the  winding-up  is  uot 
in  the  High  Court,  in  a  newspaper  circulat-- 
ing  in  the  district  of  the  Court  in  which  tho^ 
proceedings  are  pending.  The  advertisement 
sh?^ll  state  th'e  time  apfid  place  of  the  intended 
meeting  of  the  committee  of  inspection,  and 
that  each  contributory  may  either  attend  the: 
said  meeting  and  be  heard,  or  make  any- 
commurftication  in  writing  to  the  liquidator 
or  members  of  the  committee  of  inspection  ta 
be  laid  before  the  meeting  in  reference  to  the^ 
said  intended  call. 

At  the  meeting  of  the  committee  of  inspec-. 
tion  any  statements  or  representations,  made 
either  to  the  meeting  personally  or  addressed 
in  writing  to  the  liquidator  or  members  of 
the  committee  by  any  contributory,  shall 
be  considered  before  the  intended  call  is 
sanctioned. 

The  sanction  of  the  committee  shall  ha 
given  by  resolution,  which  shall  be  passed 
by  a  majority  of  the  members  present. 

Where  there  is  no  committee  of  inspection 
the  liquidator  shall  not  make  a  call  without 
obtaining  the  leave  of  the  Court .    (Rule  86,) 

An  application  to  the  Court  for  leave  to 
make  any  call  on  the  contributories,  or  any 
of  them,  for  any  purpose  authorised  by  the 
Acts,  shall  be  made  by  summons  stating  the 
proposed  amount  of  such  call,  and  such 
summons  shall  be  served  four  clear  days  at 
the  least  before  the  day  appointed  for  making 
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the  call  on  every  contributory  proposed  to  be 
included  in  such  call ;  or,  if  the  Court  so 
directs,  notice  of  such  intended  call  may  be 
given  by  advertisement,  without  a  separate 
notice  to  each  contributory.     (Rule  87.) 

When  the  liquidator  is  authorised  by  reso- 
lution or  order  to  make  a  call  on  the  con- 
tributories  he  must  file  with  the  Registrar  a 
document  in  Form  58,  with  such  variations 
as  circumstances  may  require,  making  the 
call.     (Rule  88.) 

When,  in  pursuance  of  a  resolution  of  the 
committee  of  inspection,  or  an  order  of  the 
Court,  a  call  has  been  made  by  the  liqui- 
dator, a  copy  of  the  resolution  or  order  shall 
forthwith  after  the  call  has  been  made  be 
served  upon  each  of  the  contributories 
included  in  such  call,  together  with  a  notice 
from  the  liquidator  specifying  the  amount  or 
balance  due  from  such  contributory  in 
respect  of  such  call,  but  such  resolution  or 
order  need  not  be  advertised  unless,  for 
any  special  reason,  the  Court  so  directs. 
(Rule  8g.) 

IThe  payment  of  the  amount  due  from  each 
contributory  on  a  call  may  be  enforced  by 
order  of  the  Court  to  be  made  in  chambers 
pn  summons  by  the  liquidator.     (Rule  90.) 

A  liquidator  in  compulsory  winding-up 
may,  with  the  sanction  of  the  Court,  compro- 
mise all  calls  and  liability  to  calls.  (1862 
Act,  section  160.) 

Voluntary  Liquidation: 
Where  "a-  ddibpany  is    being   wound    up 
voluntarily  and  the  list  of  contributories  has 
been  settled,  the  liquidator  may  from  time  to 
time    n^'ake    such   calls  •  as   he    may    deem 
necessary  to  satisfy  the  debts  and  liabilities    i 
of  the  company,  and  the  costs  of  winding-    ! 
up  the  company,  and  for  the  adjustment  of 
the    rights    of  the    contributories    between 
themselves,    and     the    liquidator    may,     in 
making  a  call,  take  into   consideration  the    \ 
probability  that  some  of  the  contributories    ; 
upon  whom  the  call  is  made  may  partly  or    ' 
wholly  fail  to  pay  their  respective  portions 
of  the  same.     (1862  Act,  section  133.) 

The  liquidator  should  make  a  call  by  an  | 
instrument  in  writing,  but  no  special  for-  i 
malities  are  to  be  complied  with. 

If  a  call  be  not  duly  paid  in  a  voluntary  i 
winding-up,   payment    may  be    enforced  by    I 


action  brought  by  the  liquidator  in  the  name 
of  the  company  against  the  defaulting  con- 
tributories, or  it  may  be  enforced  by  pro- 
ceeding under  section  138  of  the  1862  Act, 
which  gives  power  to  (voluntary)  liquidators 
to  apply  to  the  Court  in  respect  to  the 
enforcing  of  calls  and  other  matters  whereon 
the  Court  may  exercise  any  powers  which  it 
might  have  done  in  case  the  company  were 
being  wound  up  by  the  Court.  This  latter 
procedure  is  considered  the  better  to  adopt. 

A  voluntary  liquidator  may,  with  the 
sanction  ol  an  extraordinary  resolution  of 
the  company,  compromise  calls  and  liability 
to  calls.     (1862  Act,  section  160.) 


Debentures.— A  contract  to  subscribe  for 
debentures  cannot  be  specifically  enforced  as 
regards  any  moneys  unpaid  under  the  con- 
tract, the  company's  only  remedy  being  to 
sue  for  the  damage  (if  any)  which  it  has 
sustained  by  the  breach  of  contract. 

Cambist. — One  skilled  in  the  values  of  foreign 
coins,  weights  and  measures,  and  the  ex- 
changes in  connection  with  same.  A  trader 
and  dealer  in  promissory  notes  and  bills  of 
exchange. 

Cancellation  of  '*  Scrip. "^- When  a  share 
certificate  is  lodged  with  an  instrument  of 
transfer  in  respect  of  the  whole  or  part  of 
the  shares  comprised  in  the  certificate,  it  is 
necessary  to  cancel  such  certificate  when 
issuing  a  new  certificate  to  the  transferee  for 
his  shares,  and  another  to  the  transferor 
called  the  "balance  scrip,"  for  the  shares 
(if  any)  retained  by  him.  A  company  incurs 
a  serious  responsibility  in  issuing  new  certifi- 
cates, except  in  exchange  for  the  old  ones, 
which  latter  should  be  immediately  can- 
celled. This  is  usuairy  done  by  a  cross-cut 
through  the  certificate,  cancelling  the  seal 
and  signatures  of  the  directors. 

Sometimes  a  certificate  is  issued  in  pursu- 
ance of  the  regulations  of  the  company,  in 
place  of  one  which  has  been  lost  or  destroyed  ; 
but  under  such  circumstances  a  satisfactory 
indemnity  should  be  required. 

Cancellation  of  Vouchers. — The  marking 
or  defacing  of  a  voucher  for  payment,  or  any 
other  matter,  by  the  initia]  of  the  person 
examining  same,  so  that  he  may  not  only  know 
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which  vouchers  he  has  examined,  but  also 
prevent  the  same  from  being  fraudulently 
presented  a  second  time.  If  due  care  is  exer- 
cised in  examining  and  comparing  the  dates  of 
the  various  vouchers,  the  danger  of  a  second 
presentation  is  further  guarded  against. 

Capacity. — "Capacity  must  be  distinguished 
"  from  authority.  Capacity  means  power 
' '  to  contract  so  as  to  bind  oneself.  Authority 
"  means  power  to  contract  on  behalf  of 
"  another,  so  as  to  bind  him.  Capacity  to 
"  contract  is  the  creation  of  law.  Authority 
• '  is  derived  from  the  act  of  the  parties  them- 
"  selves.  Want  of  capacity  is  incurable ;  want 
"  of  authority  may  be  cured  by  ratification. 
"  Capacity  or  no  capacity  is  a  question  of 
"  law  ;  authority  or  no  authority  is  usually  a 
"  question  of  fact."     [Chalmers.] 

Capital.— 

A.     Economic. 

That  part  of  a  person's  possessions  which 
he  constitutes  as  his  fund  for  the  purpose  of 
reproduction.  The  question  whether  a  fund  is 
or  is  not  capital  does  not  depend  upon  the 
class  of  commodities  which  constitute  the 
fund,  but  solely  upon  the  intention  of  the 
capitalist ;  for,  however  ill-adapted  the  pro- 
perty in  question  may  be  for  the  particular 
object,  it  is  none  the  less  capital  so  soon  as 
it  is  set  apart  for  reproductive  purposes. 

Economists  divide  capital  into  fixed  and 
circulating,  and  also  into  positive  and 
negative. 

Fixed  Capital  is  wealth  expended  upon 
land,  buildings,  factories,  canals,  railways, 
docks,  and  such  like  things  which  are  not 
intended  to  be  sold,  but  to  be  retained  to 
produce  additional  wealth.  Although 
called  fixed  capital  it  is  not  absolutely  so, 
but  only  as  compared  with  circulating 
capital ;  for  "  wear  and  tear "  and  depre- 
ciation are  inevitable,  necessitating  ultimate 
replacement,  notwithstanding  constant 
repair  during  the  "  life  "  of  the  particular 
property. 

Circulating  Capital  is  wealth  used  in  the 
production  of  commodities,  the  efficacy  of 
which  is  exhausted  by  a  single  use,  such 
as  {a)  raw  materials,  and  {d)  cash  for  the 
payment  of  wages  collectively  used  to  I 
produce  a  manufactured  article.     The  term    \ 


"  circulating  "  is  derived  from  the  circum- 
stance that  this  portion  of  capital  requires 
to  be  constantly  renewed  by  the  sale  of  the 
finished  articles  and  re-purchase  of  raw 
materials,  &c. 

Positive  Capital  is  represented  by  money, 
land,  buildings,  stock-in-trade,  and  all 
material  objects,  whilst  Negative  Capital  is 
composed  of  credit,  such  as  the  right  to 
demand  payment  of  a  debt. 

B.  Commercial. 

It  may  be  said  that  the  whole  of  the  pro- 
perty and  assets  of  an  undertaking  consti- 
tute its  capital  irrespective  of  the  existing 
liabilities ;  for  if  it  be  absolutely  necessary 
to  possess  the  whole  of  such  property  and 
assets  to  allow  of  the  business  being  carried 
on  profitably,  then  it  follows  that  if  credit 
were  not  obtainable  (to  the  extent  of  the 
liabilities  referred  to)  the  proprietor  would 
need  to  increase  his  investment  in  the  busi- 
ness to  the  extent  of  those  liabilities.  In. 
such  a  case,  a  statement  showing  the  pro- 
prietor's financial  position  would  be  a  mere 
^schedule  of  property  and  assets,  the  total 
thereof  being  the  proprietor's  capital  in  the 
business.  But  the  question  as  to  what 
constitutes  capital  does  not  depend  upon  and 
vary  with  the  extent  of  the  credit  obtainable 
by  respective  proprietors,  hence  :  (i)  The 
capital  of  a  concern  is  the  total  amount  of 
the  property  and  assets  employed  therein, 
contributed  partly  by  the  proprietor  and 
partly  by  those  who  have  chosen  to  give 
him  credit ;  and  (2)  the  capital  of  the  pro- 
prietor in  that  concern  is  the  surplus  of  the 
property  and  assets  over  the  liabilities  to 
third  parties. 

C.  Legal. 

(i)  Administration. — Where  property  is 
given  to  one  for  life  or  other  limited 
period,  e.g.,  widowhood,  and  remainder  to 
another,  the  "  tenant-for-life "  is  entitled  to 
the  income  from  such  property,  and  the 
remainderman  to  the  corpus  or  capital.  The 
capital  may  be  either  a  specific  sum  of 
money,  an  investment,  or  (say)  the  residuary 
estate  of  the  testator.  In  the  administra- 
tion of  the  trust  great  care  is  necessary 
to  distinguish  between  capital  and  income 
so    that    the    original    fund    may    be   kept 
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intact.  The  distinction  depends  largely 
upon  the  circumstances  of  each  case, 
instances  of  which  are  dealt  with  under  the 
titles  "Apportionment"  and  "Executorship 
Accounts.' ' 

(2)  Joint  Stock  Companies. 

{a)  Authorised  Capital^  Nominal  Capital^ 
Registered  Capital. — These  are  synony- 
mous terms,  being  the  amount  of 
capital  which  a  company  is  authorised 
to  issue,  or  with  which  it  is  registered, 
as  the  case  may  be. 

Companies  registered  under  the  Act 
of  1862  must  pay  a  registration  fee 
based  by  scale  according  to  the 
amount  of  the  capital  (or  number  of 
members  when  the  capital  is  not 
divided  into  shares),  and  in  addition 
an  ad  valorem  stamp  duty  of  5s.  for 
every  ;^ioo  or  fraction  thereof  of  the 
registered  capital. 

[V)  Issued  Capital,  Subscribed  Capital. — 
Capital  which  has  been  issued,  sub- 
scribed for,  and  allotted  to  holders  of 
shares  or  stock.  , 

[c]  Unissued  Capital. — Authorised  capital 
which  has  not  been  issued  to  the 
extent  that  it  has  not  been  subscribed 
or  agreed  to  be  subscribed  for  by  any 
person. 

{d)  F aid-up  Capital. — That  portion  of  the 
issued  capital  which  has  either  been 
paid  up  in  cash,  or  is  considered  to 
have  been  paid  up.  [See  Registered 
Contract  in  respect  of  Shares.) 

[e)  Uncalled  Capital. — The  unpaid  por- 
tion of  the  subscribed  capital  which 
the  holders  have  not  been  formally 
called  upon  to  contribute,  but  in 
respect  and  to  the  extent  of  which 
they  remain  liable. 

A  limited  company  may  by  special 
resolution  declare  that  any  portion  of 
its  capital  which  has  not  been  already 
called  up  shall  not  be  capable  of  being 
called  up,  except  in  the  event  of,  and 
for  the  purposes  of,  the  company 
being  wound  up,  and  thereupon  such 
portion  of  capital  shall  not  be  capable 
of  being  called  up,  except  in  the  event 
of,  and  for  the  purposes  of,  the  com- 


pany being  wound  up.      (Companies 
Act  1879,  section  5.) 

A  resolution  in  pursuance  of  the 
above  amounts  to  an  alteration  of  the 
memorandum  of  association,  and  it 
would  appear  that  the  alteration  cannot 
be  recalled  by  a  subsequent  special 
resolution.  Where  directors  are  em- 
powered either  expressly  or  by  necessary 
implication  to  borrow  upon  the  security 
of  the  future  calls  (that  is,  the  uncalled 
capital)  they  may  do  so,  but  in  the 
absence  of  such  power  it  would  be  iiltra 
vires  to  charge  the  uncalled  capital.  The 
articles  of  association  sometimes  give 
the  directors  power  to  authorise  the 
mortgagee  to  make  the  calls  upon  the 
members  so  that  he  may  be  better 
secured. 

But  where  a  company  has  passed  a 
resolution  in  pursuance  of  section   5 
of     1879     [supra)     appropriating     any 
portion  of  its  uncalled  capital  for  the 
purposes  of  winding-up,    the  portion 
so  appropriated  cannot  be  mortgaged. 
Bartlett  v.  May/air  Co.,  1898.) 
Legally,  it  is  only  the  share  capital  which 
is  considered  as  t/te  capital  of  a  company, 
and  the  holders  of  such  shares  (or  stock)  are 
members  of  the  company.   Although  money 
raised  by  (i)  mortgage,   (2)   debentures,   or 
(3)   other  forms  of  loan,  is  capital  from  a 
commercial    point    of    view,    and    is    often 
referred  to  as  Loan  Capital,  it  must  be  care- 
fully distinguished  from  the  share  capital, 
as  the  mortgagees  or  lenders  are  obviously 
creditors  and  not  members  of  the  company. 
There      are,      however,      differences      of 
opinion  among  accountants  (i)  as  to  whether 
receipts  in  respect  of  debentures  are  receipts 
on  Capital  Account  within  the  meaning  of 
section  12,  sub-sections  2  [c)  and  3,  of  the 
Companies  Act  1900,  and  as  a  consequence 
(2)  as  to    whether    such    receipts    must  be 
included  in  the  account  which  forms  part 
of  the    report    to    be    issued    prior  to  the 
statutory  meeting  of  a  company. 

The  capital  of  a  registered  company  or  of 
other  corporations  differs  from  that  of  the 
proprietor  of  an  ordinary  partnership  con- 
cern,   for    whilst     (say)     the    accumulating 
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losses  bf  the  latter  will  affect  the  amount  of 
capital  from  time  to  time  this  is  not  the  case 
with  a  corporation,  the  original  capital 
being,  by  a  legal  fiction,  deemed  to  exist 
until  formally  reduced  by  statutory 
methods.  This  question  is  referred  to  under 
title  "  Double  Account  System." 

That  the  capital  of  a  corporation  is  in 
point  of  law  something  distinct  from  either 
the  commercial  or  economic  view  of  the 
term  may  be  seen  from  the  following 
extracts  :  — 

(i)  The  Companies  Act  1877  was  passed 
to  explain  the  intention  of  the  Act  of 
1867,  and  provides  that  a  power  to 
reduce  capital  shall  include  a  power 
to  cancel  any  lost  capital,  or  any 
capital  unrepresented  by  available 
assets,  &c.,  &c. 

Here  the  Legislature  recognises  the 
existence  of  capital  and  confers 
power  and  provides  formalities 
whereby  a  company  may  cancel  such 
capital,  although  in  so  far  as  the  same 
has  already  been  lost,  or  is  admittedly 
unrepresented  by  available  assets,  it 
is  ipso  facto  non-existent. 
(2)  It  is  quite  obvious  that  with  respect 
to  such  a  property  (a  mine  or  mineral 
deposit)  every  ton  of  stuff  got  out  of 
that  which  was  bought  with  capital 
represented  a  portion  of  capital.  It 
was  said  that  the  division  of  the  profit 
arising  from  the  sale  of  such  was  a 
returning  of  capital.  If  that  was  so, 
it  was  not  at  all  events  such  a  return 
ot  capital  as  is  prohibited  by  the  Com- 
panies Acts.  .  .  .  The  notion  that 
the  company  is  debtor  to  its  capital 
may  be  convenient  from  an  account- 
ant's point  of  view,  but  it  has  nothing 
to  do  with  law. 

If  a  company  is  formed  to  acquire 
or  work  property  of  a  wasting  nature 
{e.g.^  a  mine,  quarry,  or  patent),  the 
capital  expended  in  acquiring  the  pro- 
perty may  be  regarded  as  sunk  and 
gone,  and  if  the  company  retains 
assets  sufficient  to  pay  its  debts,  any 
excess  of  money  obtained  by  working 
the  property  over  the  cost  of  working 
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I  it  may  be  divided  among  the  share- 

holders, and  this  is  true  although  some 
portion  of  the  property  itself  is  sold, 
and  in  one  sense  the  capital  is  thereby 
diminished.      (Lindley,    L.J.,    Lee    v. 
Neuchdtel  Co.) 
For   Increase   and  Reduction   of   Capital 
see       "  Memorandum       of       Association," 
"  Registered      Capital,"       and       "  Reserve 
Liability." 

Capital  Expenditure. — An  exchange  of  one 
property  for  another  ;  a  payment  of  cash 
or  the  creation  of  a  liability  for  an  equiva- 
lent value  of  real  estate,  machinery,  mer- 
chandise, &c.  In  its  more  restricted  sense 
the  term  implies  the  expenditure  of  the 
capital  receipts  of  a  company  or  other  body 
upon  the  construction  of  a  particular  work, 
e.g.,  a  railway. 

Capital  Receipts.— These  are  in  the  nature 
of  contributions  from  shareholders  and 
debenture-holders,  &c.,  in  the  case  of  a 
joint  stock  company,  although  moneys 
raised  on  loan  are  not  (legally)  capital. 
The  term  is,  however,  of  general  applica- 
tion, distinguishing  from  receipts  on 
account  of  income. 

Card  Ledgers. — See  SHp  Bookkeeping. 

Carriage  and  Cartage. — Payments  made  by 
a  trader  for  the  transport  of  goods  by  rail 
and  road  respectively.  Such  expenditure 
may  be  divided  into  "  Inward  "  and  "  Out- 
ward," the  former  being  treated  as  part  of 
the  "  purchase  price  "  of  the  goods,  whilst 
the  latter  forms  part  of  the  cost  of  dis- 
tribution. The  reason  for  this  distinction 
is  based  upon  the  assumption  that  if  the 
goods  were  purchased  "  carriage  paid  "  or 
"  delivered "  the  price  of  same  would  be 
increased  to  the  extent  of  the  cost  of  trans- 
port. This  argument  would  appear  to 
apply  equally  to  a  sale,  as  more  would  be 
obtained  for  goods  to  be  delivered  by  the 
seller  than  under  an  arrangement  requiring 
the  buyer  to  pay  the  cost  of  transit,  but  it  is 
usual  to  charge  "  carriage  inward  "  to  the 
Trading  Account,  and  treat  "  carriage  out- 
ward "  as  an  item  of  expense. 

In  some  trades  it  is  customary  for  the  seller 
to  deliver  all  goods,  for  which  he  is  entitled 
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to  make  a  small  charge.  Such  "recovered 
carriage  "  should  he  carefully  distinguished 
in  the  Sales  Book  from  the  price  of  the 
goods  themselves,  so  that  the  total  amount 
recovered  may  be  credited  to  the  "  Carriage 
and  Cartage  Account,"  to  afford  informa- 
tion as  to  whether  the  transport  department 
"  pays  its  way."'  All  payments  to  railway 
companies  and  others,  stable  expenses, 
wages  of  carters,  porters,  are  types  of 
expense  of  transport,  and  it  is  often  im- 
portant to  know  to  what  extent  the 
*'  carriage  recovered "  reduces  such 
expenditure. 

Carrier. — A  common  carrier  is  one  who  under- 
takes to  carry  for  hire  from  place  to  place 
the  goods  of  anyone  who  may  employ  him. 
A  person  who  carries  passengers  only  is  not 
a  common  carrier. 

Duties. — He  must  carry  all  goods  delivered 
to  him,  provided 

(i)  They    are    of    the    class    he    usually 
carries. 

(2)  The  consignor  is  prepared  to  pay  the 
charge  or  hire ;   and, 

(3)  There  is  room  in  the  carriage. 

The  goods  should  be  carried  by  the  ordi- 
nary route  (not  necessarily  the  shortest) 
without  undue  delay. 

Liabilities. — Prior  to  the  passing  of  the 
Land  Carriers  Act  1830  common  carriers 
were  liable  for  every  loss  or  injury  to  the 
goods  they  carried,  however  much  such 
loss  or  injury  might  involve,  and  whether 
the  carrier  knew  or  not  of  the  valuable 
character  of  the  goods,  unless  the  loss  or 
injury  arose  by 

(1)  The  act  of  God, 

(2)  The  King's  enemies, 

(3)  The  consignor's  neglect  (wholly),  or 

(4)  The   inherent   vice    or    defect   of  the 
subject-matter  of  carriage. 

The  Act  of  1830  provides  that  no  common 
land  carrier  for  hire  is  to  be  liable  for  loss 
of,  or  injury  to,  any  article  or  articles  or 
property  of  the  descriptions  following, 
viz.  :  — 

Gold,  silver,  precious  stones,  jewellery, 
watches,  clocks,  bills  and  other  securities 
for  money,  maps,  paintings,  writings, 
title-deeds,    glass,    china,    silks,    and    such 


like  valuables,  contained  in  a  parcel  and 
delivered  to  him  to  be  carried  for  hire,  or  to 
accompany  the  person  of  any  passenger, 
when  the  value  of  the  property  exceeds  the 
sum  of  ;^io,  unless  at  the  time  of  the 
delivery  thereof  to  the  carrier  the  value  and 
nature  of  the  property  be  expressly  declared 
by  the  consignor  and  an  increased  rate  of 
charge  be  accepted  by  the  carrier. 

The  Act  requires  the  carrier  to  exhibit  a 
public  notice  in  some  conspicuous  part  of 
his  office  stating  the  increased  rate  of  charge 
to  be  paid  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  of  the  goods.  If 
the  carrier  does  not  exhibit  such  notice  he 
is  not  entitled  to  the  benefits  of  the  Act. 

Prior  to  the  Act  carriers  endeavoured  to 
limit  their  liability  by  exhibiting  a  public 
notice  to  the  effect  that  they  would  not  be 
responsible  beyond  a  stated  sum,  but  sec- 
tion 4  provides  that  no  land  carrier  shall 
limit  his  liability  by  public  notices^  except 
to  the  extent  provided  by  the  Act  in  respect 
of  valuables  exceeding  _;!<^io  in  value.  Sec- 
tion 6,  however,  allows  carriers  to  make  a 
special  contract  (limiting  their  liability) 
with  each  person  delivering  goods.  This 
latter  privilege  was  largely  availed  of  by 
means  of  printed  conditions  and  limita- 
tions on  the  back  of  the  receipt  tickets, 
which  were,  in  all  probability,  not  noticed 
by  the  consignor ;  and  although  all 
carriers  other  than  railway  companies  and 
canal  companies  may  still  limit  their 
liability  in  this  way,  the  latter  classes  of 
carriers  cannot  avoid  responsibility  without 
complying  with  the  Railway  and  Canal 
Traffic  Act,  1854,  which  provides  (i)  that 
public  notices  limiting  their  responsibility 
are  ineffectual,  and  (2)  that  special  contracts 
may  be  made  with  a  view  of  restricting 
liability,  provided  that 

[a)  The  contract  be  signed  by  the  person 
delivering  the  goods,  and 

[b)  The  contract  contains  conditions 
which  are  just  and  reasonable  in  the 
opinion  of  the  Judge  before  whom  any 
question  relating  thereto  is  tried. 

The  various  points  in  connection  with 
sea-carriage  are  dealt  with  in  their  appro- 
priate places. 
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Carry =over.—S^^  Settling  Days. 

Case  of  Need.— 5^^  Referee  in  case  of  need. 

Cash.— In  its  strict  sense,  the  term  cash  is 
applied  to  coined  money,  but  Bank  of 
England  notes  are  now  treated  as  cash, 
being  legal  tender  in.  England  and  Wales 
for  sums  of  ;^5  and  over.  In  its  widest 
sense,  cash  may  be  said  to  mean  money, 
bank  notes,  cheques  and  bills  payable  on 
demand. 

Cash  Account. — An  account  of  the  receipts 
and  payments  of  the  party  rendering  such 
account.  An  account  in  the  Ledger  showing 
the  cash  transactions  (in  aggregate)  where 
the  Cash  Book  totals  are  posted  (but  see  title 
"  Cash  Book"). 

Cash  Book.— The  book  wherein  all  receipts 
and  payments  of  cash  are  recorded.  Some 
advocate  the  entering  of  the  bills  (receivable 
and  payable)  through  the  Cash  Book,  whilst 
others  consider  these  should  be  passed 
through  the  Journal  or  Bill  Books. 

Cash  Books  are  devised  at  the  present 
time  with  a  view  of  saving  labour  and 
facilitating  the  balancing  of  the  books.  In 
some  cases  the  "  Sectional  Ledger  "  system 
necessitates  columns  in  the  Cash  Book  to 
correspond  with  the  various  Ledgers,  whilst 
in  many  businesses  the  receipts  or  pay- 
ments, or  both,  are  analysed  by  means  of 
appropriate  columns,  the  totals  only  being 
posted  periodically  to  the  Ledger. 

The  majority  of  Cash  Book  "  rulings," 
however,  are  still  restricted  to  a  separate 
record  of  cash,  bank,  and  discount  trans- 
actions. 

The  audit  of  a  Cash  Book  is  considerably 
facilitated  if  each  item  in  the  Cash  Account, 
particularly  the  payments,  is  given  a  con- 
secutive number  in  a  special  column,  such 
number  also  being  placed  upon  the  voucher 
therefor.  Vouchers  are  thereby  more 
readily  placed  in  order,  and  are  then  more 
easily  compared  with  the  respective  entries. 

Apart  from  any  question  of  analysis  by 
means  of  columns,  the  Cash  Book,  in  a 
system  of  bookkeeping  by  double  entry,  may 
be  said  to  perform  three  distinct  duties, 
viz.  :  — 


(i)  A  record  of  the  cash  transactions 
showing  the  balance  of  cash  in  hand 
from  time  to  time. 

(2)  The  entries  for  a  specified  period  con- 
stitute a  Journal  entry  in  a  convenient 
form,  the  receipts  being  in  the  form 
of  cash  Dr.  to  the  sundry  persons  or 
accounts  from  whom,  or  in  respect  of 
which,  the  cash  has  been  received ; 
the  payments  being  the  reverse. 

(3)  It  is  unusual  to  post  the  totals  of  the 
receipts  and  payments  to  a  Cash 
Account  in  the  Ledger,  the  Cash  Book 
itself  being  generally  treated  as  a 
Ledger  Account,  necessitating  the 
inclusion  of  the  Cash  Book  balance 
in  the  Trial  Balance  of  the  Ledger. 

Thus  each  and  every  entry  in  the  Cash 
Book  is  (as  it  were)  doubly  posted  by  one 
entry  in  the  Ledger.  A  receipt  is  posted  to 
the  credit  of  the  payer,  and  by  adopting  the 
Cash  Book  as  the  Ledger  Account,  the 
"  corresponding  debit "  is  effected  by  the 
already  existing  entry  in  the  Cash  Book. 
Many  students  find  the  "  cross  post "  from 
the  Cash  Book  difficult  to  comprehend,  but 
it  may  be  explained  as  follows  :  — 

A  Cash  Book  contains  (say)  one  month's 
transactions,  and  it  is  required  to  post  such 
transactions  to  the  Ledger.  The  operator  will 
say, ' '  I  adopt  the  Cash  Book  en  bloc  as  my  Cash 
Account  in  the  Ledger."  The  theoretical 
effect  of  this  is  that  all  the  receipts  (on  the 
debit  side  of  the  Cash  Book)  have  been  bodily 
posted  to  the  debit  side  of  the  Ledger,  and 
all  the  payments  to  the  credit  side  of  the 
Ledger.  The  operator,  then,  using  his  pen 
for  the  first  time,  commences  to  make  the 
"opposite  entries"  in  detail,  and,  as  he 
naturally  obtains  such  details  from  the  Cash 
Book,  the  actual  postings  he  makes  from  that 
book  are  the  cross  postings  only. 

Cash  Creditor. — One  whose  claim  has  arisen 
out  of  cash  transactions  or  loans,  as  distinct 
from  a  trade  creditor,  whose  claim  arises 
from  trading  transactions,  such  as  the  deli  very 
of  goods,  &c.  For  bankruptcy  purposes  there 
is,  under  ordinary  circumstances,  no  distinc- 
tion between  these  two  classes,  but  see 
"  Postponed  Creditors." 

Cash  Discount. — See  Discount,  Trade  Dis- 
count. 
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Cash  Order.  —  An  inland  draft  on 
demand  drawn  by  one  trader  on  another 
and  (as  a  rule)  passed  through  a  bank  for 
colkction.  Many  banks  object  to  the  prac- 
tice. Cash  orders  are  generally  subject  to 
the  law  of  bills  of  exchange. 

Cash  Sales. — Sales  made  for  cash  payment 
at  the  time  of  sale  or  delivery.  They  are 
sometimes  termed  *'  till-takings." 

Casting  Vote.  —A  vote  given  by  the  chairman 
of  an  assembly  or  meeting  when  the  votes  of 
those  present  are  equally  for  and  against  a 
given  proposition,  so  that  a  decision  may  be 
arrived  at. 

A  chairman  at  common  law  has  no  casting 
vote,  so  that  the  privilege  must  be  expressly 
conferred  by  ihe  meeting  or  the  regulations 
governing  same. 

In  some  cases  the  chairman  is  not  allowed 
to  vote  except  to  give  a  casting  vote — that  is, 
when  the  votes  of  the  other  persons  present 
are  equally  for  and  against  a  given  proposi- 
tion, but  the  articles  of  association  of  a 
company  generally  confer  a  casting  vote  in 
addition  to  any  vote  or  votes  to  which  the 
chairman  may  be  entitled  as  a  member, 
whether  on  a  show  of  hands  or  at  a  poll. 

Catching  Bargain.— One  made  for  an  in- 
adequate consideration,  under  such  circum- 
stances that  the  aggrieved  party  was  not  in  a 
position  to  negotiate  upon  equal  terms  ;  such 
as  a  purchase  from  an  expectant  heir  of  his 
expectancy  by  one  having  a  better  knowledge 
of  its  real  value. 

Caveat.— A  warning.  To  "enter  a  caveat" 
is  to  endeavour  by  legal  process  to  stay  some 
projected  act,  e.g.,  to  stay  the  probate  of  a 
will,  the  granting  of  letters  of  administration, 
the  issuing  of  a  lunacy  commission,  &c. 

Caveat  emptor. — Let  a  purchaser  beware. 
[See  Warranty.) 

Certificate.  —  Share  Certificate :  A  docu- 
ment which  testifies  to  the  ownership  of 
stock  or  shares  in  a  joint  stock  com- 
pany. Ordinarily  it  is  issued  under  the 
common  seal  of  the  company,  and  signed 
by  one  or  more  directors,  and  generally 
countersigned  by  the  secretary.  Section  31 
of  the  Companies  Act  1862  provides  that  the 
certificate  "  is  prima  facie  evidence  of  the 
"  title  of  the  member  to  the  shares  or  stock 


"  therein  specified,"  but  in  order  to  complete 
the  title  of  the  member  the  purport  of  the 
certificate  must  be  recorded  in  the  register  of 
members.  This  applies  only  to  the  member 
named  in  the  certificate,  or  his  legal  represen- 
tative, for  the  title  to  the  shares,  &c.,  can 
only  be  transferred  by  the  registration  of  an 
instrument  of  transfer,  whereupon  a  n&w 
certificate  is  issued  to  the  transferee.  A 
share  certificate  must  be  distinguished  from 
a  share  warrant  in  this  connection.  A  com- 
pany may  be  estopped  from  denying  the 
truth  of  what  is  stated  in  a  share  certificate 
issued  by  it.  Thus,  where  shares  were 
allotted  for  a  consideration  other  than  cash, 
and  no  contract  had  been  filed  under 
section  25  (now  repealed)  of  the  Companies 
Act  1867,  the  company  having  issued  a  cer- 
tificate stating  that  the  shares  were  fully-paid 
was  estopped  from  denying  this  to  a  third 
party  who  had  taken  the  shares  in  good  faith 
and  for  value,  on  the  strength  of  the  com- 
pany's certificate.  [In  re  Ottos  Kopje  Diamond 
Mines,  Lim.,  1893,  i  Ch.  618.) 

In  the  event  of  a  certificate  being  lost,  a 
new  one  will  be  issued  upon  a  proper 
indemnity  being  given  by  the  member. 
Generally  a  small  fee  is  charged  for  a 
"  subsequent  "  certificate  (whether  the  origi- 
nal be  lost,  worn  out,  or  otherwise),  but  the 
Stock  Exchange  authorities  object  to  a  charge 
for  the  first  certificate,  and  in  practice  such 
a  charge  is  not  made.  [See  Auditors'  Cer- 
tificate and  Report,  Balance  Scrip,  Register 
of  Transfers,  Scrip,  Share  Warrants.) 

Certificate  of  Deduction.  —  A  certificate 
given  by  the  secretary  of  a  company,  a  mort- 
gagor or  a  lessee,  to  the  effect  that  in  paying 
a  dividend,  mortgage  interest,  or  ground 
rent  respectively,  he  has  deducted  income 
tax  therefrom,  so  that  the  amount  so  de- 
ducted may  be  recovered  from  the  Inland 
Revenue  by  the  shareholder,  mortgagee,  or 
lessor,  as  the  case  may  be,  provided  he  is 
not  liable  to  pay  the  tax. 

Certificate  of  Incorporation.— A  certificate 
issued  by  the  Registrar  of  Joint  Stock  Com- 
panies to  the  effect  that  the  company  named 
therein  has  been  duly  registered.  Such  cer- 
tificate is  conclusive  evidence  that  all  the 
requisitions  of  the  Companies  Acts  in  respect 
of  registration,  and  of  matters  precedent  and 
incidental  thereto,  have  been  complied  with. 
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This  applies  to  all  certificates,  whether 
issued  before  or  after  i  January  1901.  (1900 
Act,  section  i.) 

A  statutory  declaration  by  a  solicitor  of 
the  High  Court  engaged  in  the  formation  of 
the  company,  or  by  a  person  named  in  the 
articles  of  association  as  a  director  or 
secretary  of  the  company,  of  compliance  with 
the  said  requisitions,  is  to  be  produced  to  the 
Registrar,  who  may  accept  the  declaration 
as  evidence  of  such  compliance.  (Companies 
Act  1900,  section  i.) 

Companies  which  apply  to  the  public  for 
subscriptions  for  shares  must  now  obtain  a 
further  certificate  entitling  them  to  commence 
business.  {See  Commencement  of  Business, 
restrictions  on.) 

Certified  Transfer. — An  instrument  of  trans- 
fer, bearing  a  certificate,  generally  in  the 
margin,  to  the  effect  that  the  "  scrip  "  in 
respect  of  the  stock  or  shares  intended  to  be 
transferred  has  been  lodged  either  with  the 
secretary  of  the  company  in  question  or  the 
secretary  of  the  local  Stock  Exchange,  as  the 
case  may  be. 

The  certificate  affords  satisfaction  to  the 
buyer,  and  enables  the  purchase  money  to  be 
taken  up  on  delivery  of  the  instrument  of 
transfer. 

Cestui  que  Trust. — A  person  having  the 
enjoyment  of  the  rents  and  profits  of  or 
other  beneficial  interest  in  property,  the  legal 
possession  of  which  is  vested  in  a  trustee. 
{See  Trust.) 

Cestui  que  vie. — The  person  for  whose  life 
an  estate  is  held. 

C.F.I,  (generally  stated  C.I.F.),  Cost-freight- 
insurance. — When  goods  are  sold  and  the 
price  is  quoted  "c.i.f.,"  it  includes  the  cost 
of  the  goods,  the  freight  and  the  insurance. 
Under  such  a  contract  the  vendor  should 
hand  over  to  the  buyer  a  policy  sufficient 
to  cover  the  original  cost  of  the  goods  (which 
should  include  the  insurance  premiums),  but 
not  necessarily  sufficient  to  cover  the  amount 
of  the  sale  in  question.     {See  F.O.B.) 

Chairman. — The  person  who  presides  at  a 
meeting  of  members,  directors,  a  committee, 
creditors,  or  other  persons.  The  chairman 
of  a  meeting  may  be  elected  by  those  present 
from  one  of  their  number  unless  otherwise 


provided  by  any  regulations  governing  the 
particular  meeting.  For  instance,  the  articles 
of  association  of  a  joint  stock  company 
generally  provide  that  the  chairman  of  direc- 
tors shall  be  chairman  at  any  meeting  of 
shareholders,  whilst  the  Official  Receiver,  or 
his  nominee,  is  ex  officio  chairman  of  the  first 
meeting  of  creditors  in  bankruptcy  and  the 
first  meetings  of  creditors  and  contributories 
in  winding-up  procedure.  At  common  law 
the  power  to  adjourn  a  meeting  apparently 
rests  with  the  chairman,  but  if  he  improperly 
vacate  the  chair  the  meeting  may  elect  another 
chairman  and  proceed.     {See  Casting  Vote.) 

Champerty. — A  bargain  between  one  of  the 
parties  to  a  suit  and  a  third  party  (other- 
wise not  interested)  whereby  in  consideration 
of  the  financial  support  of  the  latter  towards 
the  costs  of  the  action,  the  proceeds  thereof 
(if  they  are  successful)  are  to  be  divided ; 
such  an  arrangement  is  illegal. 

Charges  Account. — The  Ledger  Account 
containing  particulars  of  all  expenses  in- 
curred in  connection  with  carrying  on  a 
business.  The  modern  practice,  however,  is 
to  subdivide  the  expenditure  into  convenient 
classes,  so  that  comparisons  of  the  expenses 
of  different  periods  may  be  more  readily 
instituted. 

Charges  Recoverable.— Payments  made  by 
a  merchant,  agent,  or  other  trader  on  account 
of  clients  or  principals  in  connection  with 
their  particular  merchandise,  such  expendi- 
ture being  recoverable  from  the  clients  or 
principals,  as  the  case  may  be.  Pending 
recovery,  such  payments  are  treated  as 
assets  (book  debts)  in  the  books  of  the  payer. 

Charging  Order. — An  order  of  the  Court 
binding  the  stocks  or  funds  of  a  judgment 
debtor  with  the  judgment  debt.  {See 
Distringas.) 

Charterer. — A  person  who  hires  or  charters  a 
ship  for  a  voyage  or  a  period. 

Chartering  Broker.  —  One  who  obtains 
charters  for  ships  or  finds  ships  for  employ- 
ment for  a  commission. 

Charter^ Party. — An  agreement  in  writing 
whereby  a  shipowner  engages  to  provide  a 
ship  for  a  specified  voyage  or  period  for  the 
carriage  of  goods  for  a  sum  of  money  called 

frciqht. 
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Amongst     other     things     the     agreement 
generally  specifies  or  provides 
(i)  The  burthen  of  the  ship, 

(2)  Rate  of  freight, 

(3)  That  the  ship  is  seaworthy  and  will  be 
ready  to  take  her  cargo  on  a  certain 
day, 

(4)  Shall  sail  when  loaded,  and 

(5)  Deliver  her  cargo  at  the  port  of  desti- 
nation, 

(6)  That  the  charterer  shall  load  and  unload 
the  ship  within  a  certain  number  of  days 
called  lay  days  {running  days  or  work- 
ing days,  as  the  case  may  be), 

(7)  Or  pay  an  extra  sum  per  day  beyond 
such  days  called  demurrage,  and  also 

(8)  Pay  the  agreed  freight. 

Note. — The  lay  days  may  be  fixed 
either  running  (/.f.,  consecutive)  days, 
or  only  working  days,  but  after  the 
agreed  number  of  days  has  expired 
(whether  running  or  working)  demur- 
rage is  payable  upon  running  days, 

A  charter-party  requires  a  6d.  stamp. 

Chattels. — Goods  movable  and  immovable, 
except  such  as  are  in  the  nature  of  freehold 
or  parcel  of  it.  They  are  either  Personal  or 
Real. 

Chattels  Personal  are  such  as  belong  imme- 
diately to  the  person  of  the  owner. 

Chattels  Real  are  such  as  do  not  appertain 
immediately  to  the  person  of  the  owner,  but 
depend  upon  some  other  thing,  such  as  a 
leasehold  of  lands. 

Checkweigher. — A  person  appointed  by  the 
majority  (by  ballot)  of  the  persons  employed 
in  a  coal  mine,  where  they  are  paid  accord- 
ing to  the  weight  of  coal  raised.     His  duties 
are  to  check  the  weights  of  the  coal  raised,    j 
and   to   see   that   the   miners    are    properly    ' 
credited    therewith.     The    miners   have    to 
maintain  the   checkweighman  at  their  own    t 
cost.  I 

Cheque.— A   bill   of  exchange    drawn    on    a 
banker     payable     on    demand.        (Bills    of    | 
Exchange  Act  1882,  section  73.) 

A  cheque  should  be  presented  to  the  banker 
for  payment  within  a  reasonable  time.  {See 
Unpresented  Cheques.) 


A  cheque  may  be  revoked  by 
(i)  Countermand  of  payment. 

(2)  Notice  of  the  drawer's  death. 

(Section  75.) 

(3)  Notice  of  an  available  act  of  bankruptcy 
committed  by  the  drawer. 

A  cheque  is  not  a  good  subject  of  donatio 
mortis  causa,  for  the  donee  cannot  sue  the 
drawer's  executors,  not  being  a  holder  for 
value,  whilst  the  banker's  authority  to  pay 
is  revoked  by  notice  of  the  drawer's  death. 

On  payment  of  a  cheque  by  the  banker  the 
cheque  becomes  the  property  of  the  drawer, 
but  the  banker  may  retain  same  as  a  voucher 
for  the  payment.  London  bankers  generally 
return  the  paid  cheques  to  the  drawer,  but  in 
the  provinces  it  is  usually  necessary  to  certify 
as  to  the  accuracy  of  the  Bank  Account  before 
taking  up  the  paid  cheques  should  they 
be  required  by  the  drawer  as  vouchers  for 
his  own  account. 

Where  the  sum  payable  is  expressed  in 
words  and  also  in  figures,  and  there  is  a  dis_ 
crepancy  between  the  two,  the  sum  denoted 
by  the  words  is  the  amount  payable. 

A  cheque  requires  a  penny  stamp  only, 
whatever  the  amount  involved,  and  the  stamp 
may  be  either  impressed  or  adhesive.  When  a 
cheque  is  made  payable  to  order  it  requires 
the  indorsement  of  the  payee,  but  such  in- 
dorsement, in  the  event  of  the  amount  in  the 
cheque  being  for  £2  or  over,  is  only  evidence 
of  payment  and  not  a  discharge  for  the 
amount  paid.  To  operate  as  a  discharge  the 
indorsement  in  such  a  case  would  need  to  be 
over  a  penny  stamp.  Some  estabhshments 
provide  their  own  form  of  cheque,  generally 
for  advertising  purposes,  but  such  designs 
can  only  be  adopted  on  receiving  the  assent 
of  the  banker.  In  the  special  form  o^ 
"cheque"  used  by  some  firms  a  form  of 
receipt  is  attached,  which  must  be  duly 
signed  (and  stamped  if  the  amount  is  for  £2 
or  over)  before  the  banker  will  pay  the 
"cheque."  Such  a  document,  however,  is 
not  a  cheque  within  the  meaning  of  the  Bills 
of  Exchange  Act  1882  ;  it  is  not  an  uncon- 
ditional, but  a  conditional,  order  for  the  pay- 
ment of  money.  At  least  one  consequence  of 
this  is  that  bankers  are  deprived  of  the  pro- 
tection afforded  by  section  82  of  the  Act. 
{Bavin  6^  Sims  v.  London  and  Soiith-W ester n 
Bank,  1899.)  {See  Crossed  Cheque,  Not 
negotiable.) 
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Cheque  Book  (Counterfoil).— The  counter- 
foils of  the  cheques  drawn  upon  a  banker  by 
any  concern  are  utilised  as  a  check  upon  the 
banking  account,  and  in  some  instances  are 
called  over  with  the  "  bank  entries  "  by  the 
auditors. 

Some  concerns  take  a  "press  copy"  of 
every  cheque  they  draw,  and  call  the  Bank 
Book  over  with  same,  whilst  others  obtain 
the  "  originals  "  from  the  bank  at  the  end  of 
each  half-year.  Yet  another  plan  exists ;  some 
Cheque  Books  are  designed  so  that  the 
cheques  are  upon  alternate  leaves,  the  inter- 
vening leaves  consisting  of  plain  paper, 
allowing  of  a  copy  of  each  cheque  being  taken 
by  means  of  carbon  paper. 

Chief  Rents. — Annual  payments  arising  out 
of  a  charge  upon  freehold  lands.  {Se&  Ground 
Rent.) 

Chose  in  Action,  Chose  in  Suspense,  or 
thing  in  action.  —Personal  property  of  an 
incorporeal  nature  whereof  a  person  has  not 
the  actual  or  constructive  enjoyment,  but 
merely  a  right  to  recover  it  by  action  at  law, 
as  in  the  case  of  a  debt. 

Choses  in  action  w^ere  formerly  not  assign- 
able at  common  law,  it  being  considered  that 
such  a  course  would  tend  to  increase  litiga- 
tion ;  but  assignments  of  equitable  choses  in 
action  for  valuable  consideration  have  always 
been  enforced  in  equity. 

The  chief  exceptions  to  the  common  law 
rule  were  : — 

(i)  Negotiable  instruments  (formerly  by  the 
law  merchant,  but  now  by  the  Bills  of 
Exchange  Act,  1882). 

(2)  Where  the  debtor  assented  to  the 
transfer  of  the  debt. 

(3)  Bills  ot  lading. 

(4)  Policies  of  life  and  marine  insurance. 

But  now  the  Judicature  Act  1873  provides 
that  any  absolute  assignment  [a)  in  writing, 
under  the  hand  of  the  assignor  of  atiy  debt  or 
other  legal  chose  in  action,  of  which  (b) 
express  notice  has  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the 
assignor  would  have  been  entitled  to  claim 
such  debt,  is  effectual  in  law  to  pass  the  legal 


j  right,  and  all  remedies  in  respect  of  such 
j  chose  in  action,  but  subject  to  all  equities — e.g., 
set-off — that  would  have  availed  against  the 
assignor. 

Notice  of  the  assignment  is  necessary  to 
prevent  (i)  the  debtor  paying  the  assignor, 
and  (2)  a  subsequent  assignee  obtaining 
priority  by  notice. 

Notice  further  operates  to  take  debts  due  to 
an  assignor,  in  the  course  of  his  trade  or 
business,  out  of  his  order  and  disposition,  in 
the  event  of  his  bankruptcy,  and,  in  the  case 
of  legal  choses  in  action,  enables  the  assignee 
to  sue  in  his  own  name. 

A  person  may  validly  assign  all  or  any  of 
the  book  debts  due  and  owing,  or  which 
during  the  currency  of  a  given  period  may 
become  due  and  owing  to  the  assignor,  provided 
that  in  order  to  give  the  assignee  of  a  future 
chose  in  action  a  right  to  the  same  it  must, 
upon  coming  into  existence,  answer  the 
description  in  the  assignment — that  is  to  say, 
it  must  be  capable  of  being  identified  as  that 
which  it  was  intended  should  be  so  assigned. 
{Tailby  v.  Official  Receiver,  1888,  13  App.  Cas. 
523-) 

Chose  in  Possession. — That  which  a  person 
not  only  has  the  right  to  enjoy,  but  of  which 
he  has  also  the  actual  enjoyment. 

C.I.F.— 5^^C.F.I. 

Circular  Letter  of  Credit.  —  A  letter 
addressed  to  several  bankers  or  merchants 
residing  in  different  places,  for  the  accommo- 
dation of  persons  travelling.  A  person  about 
to  visit  several  distant  places,  and  requiring 
a  large  sum  at  certain  of  the  principal  cities 
or  towns,  may  purchase  a  letter  of  credit 
before  departing.  The  issuer  of  the  letter 
advises  his  various  correspondents  and 
supplies  them  with  a  specimen  of  the  holder's 
signature.  The  holder  may  then  present  his 
letter  at  the  various  places  and  obtain  such 
moneys  as  he  may  require,  within  the  limits 
provided  for.  The  advances  are  duly  noted 
upon  the  letter  of  credit  at  each  place,  and  on 
the  holder's  return  he  may  recover  such 
moneys  from  the  issuer  as  may  still  be  to  his 
credit.  This  system  relieves  a  traveller  of 
the  necessity  of  carrying  large  sums  of  money 
about  with  him. 

Citation. — A  summons  to  appear  ;  where  a 
party  has  a  prior  right  to  administration  of  a 
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deceased  person's  estate,  he  must  generally 
be  cited  or  consent  before  the  Court  will 
grant  administration  to  another. 

The  Court  may  also  cite  before  it  all 
persons  named  or  demonstrated  as  executors 
in  a  will,  to  the  intent  that  they  may  either 
prove  or  refuse  to  prove  such  will. 

So  where  a  person  named  executor  has 
once  elected  to  act  or  has  acted  as  such,  and 
afterwards  attempts  to  renounce  his  office, 
the  Court  will  cite  him  to  take  probate,  and 
his  disobedience  will  be  a  contempt. 

Clean  Bill  of  Lading.— One  stating  that  the 
goods  therein  referred  to  have  been  shipped 
in  good  order  and  condition,  rendering  the 
master  liable  to  deliver  in  such  condition. 
This  liability  is  often  avoided  by  inserting 
the  words,  *'  weight,  contents,  and  value  un- 
known.'^ 

Clearance. — A  certificate  that  a  ship  has  been 
examined  and  cleared  at  the  Custom  House. 

Clear  Days.— If  a  given  number  of  days  are 
required  to  be  clear  days  they  are  to  be 
reckoned  exclusively  of  the  preceding  and 
succeeding  days — that  is  to  say,  the  day  the 
notice  is  given,  and  the  day  of  the  event, 
should  not  be  counted  as  part  of  the  required 
notice. 

Clearing. — A  method  adopted  by  bankers, 
railway  companies,  and  others,  whereby  they 
adjust  their  various  cross-demands,  and  deal 
with  differences  only. 

Clearing  a  Vessel. — The  entering  of  a  vessel's 
name  and  an  account  of  her  cargo  in  the 
Custom  House  books  on  her  entering  or 
leaving  the  port,  and  the  complying  with  all 
necessary  formalities  to  enable  the  vessel  to 
discharge  or  proceed. 

Closing  Entries. — The  term  used  to  express 
the  necessary  adjustments  to  enable  a  set  of 
books  to  be  "  closed  "  and  the  final  accounts 
prepared.  Generally,  it  may  be  said  that 
the  closing  entries  are  those  which  transform 
the  Trial  Balance  into  the  Balance  Sheet. 

Code. — A  collection  or  system  of  laws ;  a  col- 
lection of  words,  figures,  or  other  signs,  each 
with  a  respective  meaning  or  conveying  a 
particular  phrase,  thus  enabling  the  pos- 
sessors to  communicate  by  telegraph,  cable, 
or  otherwise,  more  economically  and  with 
greater  secrecy 


Codicil. — A  supplement  to  a  will,  to  add  to, 
explain,  or  revoke  the  contents  or  part  con- 
tents of  the  will.  It  must  be  executed  with 
all  the  formalities  of  a  will.  In  the  Wills  Act 
1837  the  term  "  vvill  "  includes  a  codicil. 

Collateral  Security. — One  given  as  security 
for  a  debt  in  addition  to  the  principal  one 
already  existing.     [See  Secured  Creditor.) 

Colonial  Register.— A  joint  stock  company 
may  keep  a  Colonial  Register  of  such  of  its 
members  as  are  resident  in  a  colony  where  it 
transacts  business.  The  Registrar  of  Joint 
Stock  Companies  in  England  must  be  notified 
thereof,  and  duplicate  copies  of  the  entries 
must  be  transmitted  to  the  registered  offices 
of  the  company  as  soon  as  possible.  The 
entries  must  be  entered  in  a  duplicate  register 
to  be  kept  in  England,  which  is  deemed  part 
of  the  register  of  the  company.  Transfers  of 
shares  registered  in  a  Colonial  Register  are  not 
liable  for  stamp  duty  in  the  United  Kingdom 
if  the  transfers  are  not  executed  here. 

On  the  death  of  a  member  domiciled  in  the 
United  Kingdom  his  shares  registered  in  a 
Colonial  Register  are  deemed  to  be  property 
within  the  United  Kingdom  for  the  purpose 
of  assessing  the  British  death  duties  payable. 

Colonial  Stock  Act  1900. —S^^  Trust 
Investments. 

Columnar  System.— A  system  of  accounting 
by  means  of  columns  appropriately  ruled  in 
the  books  of  account.  It  is  particularly 
adapted  to  Departmental  Accounts,  analysis 
of  sales,  purchases,  expenditure,  &c.,  and 
reduces  the  volume  of  clerical  work,  the 
postings  being  effected  in  total  sums  instead 
of  single  items.  The  totals  of  the  columns 
also  serve  as  a  check  upon  much  of  the  work, 
varying  according  to  the  precise  system 
adopted. 

Commencement  of  Business,  Restric= 
tions  on. — A  company  registered  under  the 
Companies  Acts  shall  not  commence  any 
business  or  exercise  any  borrowing  powers 
unless  : — 

{a)  Shares  held  subject  to  the  payment  of 
the  whole  amount  thereof  in  cash  have 
been  allotted  to  an  amount  not  less  in 
the  whole  than  the  minimum  sub- 
scription ;  and 
{h)  Every  director  of  the  company  has 
paid  to  the  company  on  each  of  the 
shares  taken  or  contracted  to  be  taken 
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by  him,  and  for  which  he  is  liable  to 
pay  in  cash,  a  proportion  equal  to  the 
proportion  payable  on  application  and 
allotment   on   the  shares   offered    for 
public  subscription  ;  and 
{c)  There  has  been  filed  with  the  Registrar 
a  statutory  declaration  by  the  secre- 
tary or  one  of  the   directors,  in    the 
prescribed   form,   that    the    aforesaid 
conditions  have  been  complied  with. 
The  Registrar  shall,  on  the   filing  of   this 
statutory  declaration,  certify  that  the  com- 
pany is  entitled  to  commence  business,  and 
that  certificate  shall  be  conclusive  evidence 
that  the  company  is  so  entitled. 

Any  contract  made  by  a  company  before 
the  date  at  which  it  is  entitled  to  commence 
business  shall  be  provisional  only,  and  shall 
not  be  binding  on  the  company  until  that 
date,  and  on  that  date  it  shall  become 
binding. 

Nothing  shall  prevent  the  simultaneous 
offer  for  subscription  of  any  shares  and 
debentures  or  the  receipt  of  any  application, 
but,  pending  the  issue  of  the  certificate 
required  by  this  section,  allotment  of  deben- 
tures would  be  provisional  only. 

The  penalty  for  contravention  is  that  every 
person  responsible  therefor  shall,  without 
prejudice  to  any  other  liability,  be  liable  to 
a  fine  not  exceeding  fifty  pounds  for  every 
day  during  which  the  contravention  con- 
tinues. 

These  provisions  do  not  apply  to  com- 
panies registered  before  the  commencement 
of  the  Companies  Act  1900,  nor  to  com- 
panies where  there  is  no  invitation  to  the 
public  to  subscribe  for  shares.  (1900  Act, 
section  6.)    {See  Profits  prior  to  incorporation.) 

Commencement   of   the   Bankruptcy. — 

See  Act  of  Bankruptcy. 

Commencement   of    the   Liquidation.— 

See  Winding-up. 

Commission.  —  Commercially,  the  order 
under  which  one  person  negotiates  business 
for  another;  the  remuneration  of  a  broker 
or  other  agent,  generally  by  way  of  an 
agreed  percentage  upon  the  value  of  the 
subject-matter  involved. 

Commission  in  Lunacy.  —  An  inquiry 
whether  a  person  alleged  to  be  a  lunatic  is 
so  or  not. 


Commissioners  for  Oaths.— Solicitors  and 
any  other  fit  and  proper  persons  whom  the 
Lord  Chancellor  appoints  to  administer  oaths 
and  take  affidavits.     {See  Oath.) 

Committee. — A  body  of  persons  elected  to 
conduct  some  particular  business.  In  special 
cases,  however,  a  committee  may  consist  of 
one  person  only. 

Committee  of  a  Lunatic.  —  A  committee 
(which  may  consist  of  one  person  only)  to 
whose  care  and  custody  the  person  and 
property  of  a  lunatic  are  entrusted  by  the 
Court. 

Committee  of  Inspection.— 

Bankruptcy. 

A  committee  consisting  of  not  more  than 
five  nor  less  than  three  persons,  appointed  for 
the  purpose  of  superintending  the  adminis- 
tration of  a  bankrupt's  property  by  the 
trustee. 

The  members  of  the  committee  are  selected 
by  the  creditors  by  ordinary  resolution,  and 
any  creditor  or  the  holder  of  a  general  proxy 
or  general  power  of  attorney  from  a  creditor 
may  be  appointed,  provided  that  the  creditor 
must  prove  his  debt,  and  his  proof  must 
be  admitted  before  he  (or  his  proxy  or 
attorney)  acts  upon  the  committee.  The 
committee  meet  at  such  times  as  they  shall 
from  time  to  time  appoint,  and,  failing  such 
appointment,  at  least  once  a  month  ;  and 
the  trustee  or  any  member  of  the  committee 
may  also  call  a  meeting  of  the  committee  as 
and  when  he  thinks  necessary. 

They  may  act  by  a  majority  of  their 
number  present,  provided  a  majority  of  the 
whole  committee  is  present  at  the  meeting. 
The  continuing  members  of  the  committee 
may  act,  notwithstanding  any  vacancy  in 
their  body,  provided  there  be  not  less  than 
two  such  continuing  members. 

No  defect  or  irregularity  in  election  of  a 
member  of  a  committee  of  inspection  shall 
vitiate  any  act  done  by  him  in  good  faith. 

Where  the  number  of  members  of  the 
committee  is,  for  the  time  being,  less  than 
five,  the  creditors  may  elect  additional 
members,  but  the  total  number  of  members 
must  not  exceed  five. 
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Any  member  of  the  committee  may  resign 
his  office  by  notice  in  writing  delivered  to 
the  trustee,  and  any  member  may  be 
removed  by  an  ordinary  resolution  at  any 
meeting  of  creditors,  of  which  notice  has 
been  given  stating  the  object  of  the  meeting. 

If  a  member  of  the  committee  becomes 
bankrupt,  or  compounds  or  arranges  with 
his  creditors,  or  is  absent  from  five  consecu- 
tive meetings  of  the  committee,  his  office 
thereupon  becomes  vacant.  (1883  Act,  sec- 
tions 22  and  143  ;  1890  Act,  section  5.) 

Any  alteration  in,  or  addition  to,  the  com- 
mittee should  be  at  once  notified  to  the 
Inspector-General  by  the  transmission  of  a 
certified  copy  of  the  resolution  effecting  such 
alteration  or  addition.  (Board  of  Trade 
Regulations.) 

Powers. — The  committee  may  be  em- 
powered by  the  creditors  to  appoint  a  trustee 
and  to  fix  his  remuneration,  and  the  trustee 
may  consult  the  committee  upon  all 
important  matters  in  connection  with  the 
administration  of  the  estate.  In  particular, 
the  trustee  may  not  do  the  following  things 
without  the  permission  of  the  committee, 
viz. : — 

(i)  Carry  on  the  business  of  the  bankrupt, 
so  far  as  may  be  necessary  for  the 
beneficial  winding-up  of  the  same. 

2v^o^^.— The  business  ought  not  to  be 
carried  on  with  the  object  of  paying 
dividends  out  of  profits,  or  of  increas- 
ing the  value  of  the  goodwill.  Such 
a  practice  necessarily  involves  risk  of 
loss  to  which  the  creditors  ought  not 
to  be  exposed,  and  has,  moreover, 
been  held  to  be  contrary  to  law. 
(Board  of  Trade  Circular.) 
(2)  Bring,  institute,  or  defend  any  action 
or  other  legal  proceeding  relating  to 
the  property  of  the  bankrupt. 

Note. — Where  a  trustee  brings  an 
action  on  behalf  of  the  estate,  although 
no  personal  benefit  can  accrue  to  him 
as  a  result  of  the  litigation,  he  will  be 
personally  liable  for  the  costs ;  so  that, 
if  the  estate  of  the  bankrupt  is  insufii- 
cient  for  the  payment  of  any  of  such 
costs,  the  trustee  would  have  to  pay 
them  (or  the  balance  of  them)  per- 
sonally. The  proper  course,  there- 
fore   (and   the  usual   course),  for  the 


trustee  is  to  obtain  an  indemnity 
against  the  costs  from  the  committee 
of  inspection  or  the  creditors  per- 
sonally before  commencing  litigation 
{Ex  parte  Angerstein).  Where  an 
action  is  brought  against  a  trustee  (or 
the  Official  Receiver)  as  representing 
the  estate  of  the  debtor,  or  where  a 
trustee  (or  the  Official  Receiver)  is 
made  a  party  to  a  cause  or  matter 
on  the  application  of  any  other 
party  thereto,  he  shall  not  be  per- 
sonally liable  for  costs  unless  the 
Court  otherwise  directs.     (Rule  108. j 

(3)  Employ  a  solicitor  or  other  agent  to 
take  any  proceedings  or  do  any 
business  which  may  be  sanctioned  by 
the  committee  of  inspection. 

Note. — The  sanction  for  the  employ- 
ment must  be  obtained  before  the 
employment,  except  in  cases  of  urgency , 
and  in  such  cases  it  must  be  shown 
that  no  undue  delay  took  place  in 
obtaining  the  sanction.  (1890  Act, 
section  15.) 

(4)  Accept  as  the  consideration  for  the  sale 
of  any  property  of  the  bankrupt  a  sum 
of  money  payable  at  a  future  time 
subject  to  such  stipulations  as  to 
security  or  otherwise  as  the  committee 
think  fit. 

(5)  Mortgage  or  pledge  any  part  of  the 
property  of  the  bankrupt  for  the 
purpose  of  raising  money  for  the  pay- 
ment of  his  debts. 

(6)  Refer  any  dispute  to  arbitration,  com- 
promise all  debts,  claims,  and  liabilities 
whether  present  or  future,  certain  or 
contingent,  liquidated  or  unliquidated, 
subsisting  or  supposed  to  subsist 
between  the  bankrupt  and  any  person 
who  may  have  incurred  any  liability 
to  the  bankrupt,  on  the  receipt  of  such 
sums,  payable  at  such  times,  and 
generally  on  such  terms  as  may  be 
agreed  upon. 

(7)  Make  such  compromise  or  other 
arrangement  as  may  be  thought 
expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  in  respect  of 
any  debts  provable  under  the  bank- 
ruptcy. 
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(8)  Make  such  compromise  or  other 
arrangement  as  may  be  thought 
expedient  with  respect  to  any  claim 
arising  out  of  or  incidental  to  the 
property  of  the  bankrupt,  made,  or 
capable  of  being  made,  on  the  trustee 
by  any  person,  or  by  the  trustee  on 
any  person. 

(9)  Divide  in  its  existing  form  amongst 
the  creditors,  according  to  its  estimated 
value,  any  property  v^hich  from  its 
peculiar  nature  or  other  special  cir- 
cumstances cannot  be  readily  or 
advantageously  sold. 

(10)  Appoint  the  bankrupt  himself  to  super- 
intend the  management  of  the  property 
of  the  bankrupt,  or  of  any  part  thereof, 
or  to  carry  on  the  trade  (if  any)  of  the 
bankrupt  for  the  benefit  of  his  creditors 
or  in  any  other  respect  to  aid  in 
administering  the  property  in  such 
manner  and  on  such  terms  as  may  be 
directed. 

(11)  Make  such  allowance  as  may  be  con- 
sidered just  to  the  bankrupt  out  of  his 
property  for  the  support  of  the  bank- 
rupt and  his  family,  or  in  consideration 
of  his  services  if  he  is  engaged  in  wind- 
ing-up the  estate.  The  amount  of 
allowance  may  be  reduced  by  the 
Court,  and  such  allowance  must  be 
in  money,  unless  the  creditors  by 
special  resolution  determine  otherwise. 

The  permission  of  the  committee  of  inspec- 
tion, which  is  required  in  respect  of  the 
foregoing,  must  not  be  a  general  permission 
to  do  all  or  any  of  the  above-mentioned 
things,  but  must  only  be  a  permission  to  do 
the  particular  thing  or  things  for  which  per- 
mission is  sought  in  the  specified  case  or 
cases. 

(1883  Act,  sections  57  and  64.) 

Any  postponement  with  regard  to  the  fivst 
dividend,  or  any  postponement  beyond  the 
limit  of  two  months  of  a  declaration  of  divi- 
dend, notice  of  intention  to  declare  which  has 
been  gazetted,  must  be  sanctioned  by  the  com- 
mittee of  inspection.  (1883  Act,  section  58, 
and  Rule  232.) 

Duties. — The  committee  must  audit  the 
trustee's  Cash  Book  at  least  once  every  three 
months,  and  certify  same.  If  the  trustee 
carries  on  the  business  of  the  bankrupt,  the 
"  Trading  Account  "  must  be  audited  by  the 


committee  at  least  once  every  month.  (Rules 
288  and  308.) 

Generally,  it  is  the  duty  of  the  committee 
to  control  the  trustee  in  the  administration 
of  the  estate — powers  are  conferred  upon  the 
committee,  and  it  is  their  duty  to  exercise 
those  powers.  {See  Powers,  supra.)  The 
trustee  must  have  regard  to  any  directions 
of  the  creditors  or  the  committee,  but  in 
case  of  conflict  the  directions  of  the  creditors 
in  general  meeting  override  any  directions 
give  by  the  committee.  (1883  Act,  sec- 
tion 89.) 

A  member  of  the  committee  is  debarred 
from  purchasing  any  part  of  the  bankrupt's 
estate  without  leave  of  the  Court,  either 
directly  or  indirectly,  by  himself  or  any 
partner,  clerk,  agent,  or  servant.  Any  such 
purchase  may  be  set  aside  by  the  Court  upon 
the  application  of  the  Board  of  Trade  or 
any  creditor.     (Rule  316.) 

No  member  of  a  committee  of  inspection 
shall,  except  with  sanction  of  the  Court, 
directly  or  indirectly,  by  himself  or  any 
employer,  partner,  clerk,  agent,  or  servant  be 
entitled  to  derive  any  profit  from  any  trans- 
action arising  out  of  the  bankruptcy,  or  to 
receive  out  of  the  estate  any  payment  for 
services  rendered  by  him  in  connection  with 
the  administration  of  the  estate,  or  for  any 
goods  supplied  by  him  to  the  trustee  for  or 
on  account  of  the  estate.  If  it  appears  to 
the  Board  of  Trade  that  any  such  profit  or 
payment  has  been  made,  they  may  disallow 
such  payment  or  recover  such  profit,  as  the 
case  may  be,  on  the  audit  of  the  trustee's 
account.     (Rule  317.) 

The  cost  of  obtaining  the  sanction  of  the 
Court  under  Rules  316  and  317  must  be 
borne  by  the  person  in  whose  interest  such 
sanction  is  obtained  (or  applied  for  (?) )  and 
cannot  be  charged  against  the  estate.  (Rule 
316.) 

The  sanction  of  the  Court  to  payment 
being  made  for  services  rendered  to  the 
estate  by  a  member  of  a  committee  of 
inspection  will  only  be  given  when  the 
services  performed  are  of  a  special  nature. 

No  payment  will  be  allowed  under  any 
circumstances  to  a  member  of  a  committee 
of  inspection  for  services  rendered  by  him  in 
the  discharge  of  the  duties  attaching  to  his 
office  as  a  member  of  such  committee.  (Rule 
317A.) 
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The  members  of  the  committee  may  be 
paid  their  actual  out-of-pocket  expenses 
necessarily  incurred,  provided  the  approval  of 
the  Board  of  Trade  be  obtained.    (Rule  125.) 

If  there  be  no  committee  of  inspection 
appointed  by  the  creditors,  any  act  or  thing, 
or  any  direction  or  permission,  which  by  the 
Bankruptcy  Act  1883  is  authorised  or 
required  to  be  done  or  given  by  the  com- 
mittee, may  be  done  or  given  by  the  Board 
of  Trade  on  the  application  of  the  trustee, 
and  any  functions  which  devolve  on  the 
Board  may  (subject  to  any  special  directions) 
be  exercised  by  the  Official  Receiver.  (1883 
Act,  section  22,  and  Rule  337.) 

Upon  every  application  by  a  trustee  to  an 
Official  Receiver  acting  as  the  committee  of 
inspection,  a  fee  is  payable  as  follows :  — 

Where  the  assets  are  certified  by  the 
Official  Receiver  as  not  likely  to  realise  more 
than  ;^50o,  5s. 

Where   the    assets    are    likely   to    exceed 

;^500,      lOS. 

Deeds  of  Arrangement. 
Generally  a  committee  of  inspection  is 
appointed,  either  by  the  deed  or  by  the  credi- 
tors, to  supervise  the  trustee.  There  are  no 
statutory  provisions  as  to  the  duties  of  the 
committee,  but  bankruptcy  procedure  is 
followed  to  a  great  extent. 

Company  Liquidation. 

Where  the  Court  has  made  an  order  for 
winding-up  a  company,  and  as  a  result  of 
the  first  (separate)  meetings  of  the  creditors 
and  contributories  a  liquidator  other  than  the 
Official  Receiver  has  been  appointed,  a  com- 
mittee of  inspection  may  be  simultaneously 
appointed  to  act  with  such  liquidator,  the- 
members  of  the  committee  having  previously 
been  nominated  by  the  creditors  and  con- 
tributories.    (1890  Act,  section  6.) 

The  members  of  the  committee  are  selected 
from  the  creditors  or  contributories  of  the 
company,  or  persons  holding  their  general 
powers  of  attorney,  and  the  representatives 
of  the  creditors  and  contributories  are  to  be 
in  such  proportions  as  may  be  agreed  upon, 
or,  in  case  of  difference,  as  may  be  deter- 
mined by  the  Court.     (Section  9.) 

The  appointment  of  a  committee  of  inspec- 
tion must  be  advertised  by  the  liquidator 
in  such  manner  as  the  Court  directs  imme- 
diately after  the  appointment.     (Rule  58.) 


The  general  procedure  is  similar  to  that  of 
a  bankruptcy  committee,  as  detailed  above  ; 
but  a  vacancy  must  be  filed  by  the  particular 
class  (creditors  or  contributories)  which  the 
outgoing  member  represented.  There  is  also 
a  slight  distinction  from  the  bankruptcy  rule 
as  to  the  office  becoming  vacant  by  absence 
from  five  consecutive  meetings ;  the  office 
does  not  become  vacant  in  the  winding-up 
procedure  unless  the  member  is  absent  from 
five  consecutive  meetings  without  the  leave  of 
those  other  members  of  the  committee  who, 
together  with  himself,  represent  the  creditors 
or  contributories,  as  the  case  may  be. 

The  duties  of  the  committee  are  similar  to 
those  of  a  bankruptcy  committee  as  to  accounts 
and  the  general  control  over  the  liquidator. 

The  following  powers  of  the  liquidator  are 
exerciseable  only  with  the  sanction  of  the 
committee  of  inspection  (or  the  Court), 
viz,  : — The  power  to 

(i)  Carry  on  the  business  of^  the  company 
so  far  as  may  be  necessary  for  its 
beneficial  winding-up. 

(2)  Bring  or  defend  any  legal  proceedings 
in  the  name  and  on  behalf  of  the 
company. 

(3)  Employ  a  solicitor  or  any  other  agent 
to  do  any  business  which  the  liqui- 
dator is  unable  to  do  himself.  The 
employment  must  be  sanctioned 
before-hand,  except  in  cases  of 
urgency,  and  in  such  cases  it  must  be 
shown  that  no  undue  delay  took  place 
in  obtaining  sanction. 

(4)  Pay  any  class  of  creditors  in  full. 

(5)  Make  compromises  with  creditors,  or 
persons  claiming  to  be  creditors,  of 
the  company. 

(6)  Make  compromises  with  contribu- 
tories or  other  persons  apprehending 
any  liability  to  the  company. 

(7)  Make  calls  upon  the  contributories. 
The  bankruptcy  provisions  as  to  members 

of  the  committee  (i)  purchasing  or  dealing 
with  the  estate,  or  (2)  making  any  profit 
thereout,  or  (3)  receiving  payment  for 
services  rendered,  apply  equally  to  winding- 
up  procedure. 

If  there  be  no  committee  of  inspection, 
any  act  or  thing  or  any  direction  or  permis- 
sion authorised  or  required  to  be  done  or 
given  by   the  committee    may   be  done   or 
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given  by  the  Board  of  Trade,  upon  applica- 
tion of  the  liquidator,  and  any  functions 
which  so  devolve  upon  the  Board  of  Trade 
may  (subject  to  special  directions)  be 
exercised  by  the  Official  Receiver.  Upon 
every  application  by  a  liquidator  to  an 
Official  Receiver  acting  as  the  committee  of 
inspection,  a  fee  of  los.  is  payable. 

Common  Seal. — The  seal  used  by  a  corpora- 
tion as  a  symbol  of  its  incorporation.  {See 
Seal.) 

Commutation. — Conversion;  the  giving  of 
one  thing  in  satisfaction  of  another  ;  the  pay- 
ment of  a  lump  sum  instead  of  annual  or 
other  payments,  as  in  the  case  of  tithes,  land 
tax,  and  certain  of  the  death  duties. 

Companies  Acts. — This  term  includes  the 
whole  of  the  Acts  of  Parliament  which  are  to 
be  construed  as  one  with  the  principal  Act  of 
18.62,  viz.  : — 


(i)  Companies  Act  1862 
(2)  Companies  Act  1867 


(3)  Joint  Stock  Com- 
panies Arrangement 
Act  1870 

(4)  Companies  Act  1877 

(5)  Companies  Act  1879 

(6)  Companies  Act  1880 

(7)  Companies  Act  1883 

(8)  Companies  Act  1890 
(Memorandum) 

(9)  Companies  Act  1890 
(Winding-up) 

(10)  Directors'  Liability 
Act  1890 

(11)  Companies  Act  1893 

(12)  Companies  Act  1898 

(13)  Companies  Act  1900 


The  Principal  Act. 

Unlimited  Liability  of  Di- 
rectors. 
Reduction  of  Capital. 
Associations  not  for  Profit. 
Subdivisions  of  Shares. 
Calls  upon  Shares. 
Share  Warrants  to  Bearer. 
Contracts, 

&c.,  &c. 

Arrangements  with  Credi- 
tors. 

Interpretation  of  Act  of 
1867. 

Banking  Companies,  and 
other  matters. 

Returning      Accumulated 

Profits. 
Defunct  Companies,  &c. 

Colonial  Registers. 

Power  to  alter  the  objects 
of  the  Company. 

Winding-up  Procedure. 

Liability  of  Directors  and 
others  for  statements  in 
Prospectuses,  &c. 

Amendment  of  Section  10 
of  the  Winding-up  Act 
1890. 

Amendment  of  Section  25 
of  1867  Act. 

Conclusiveness  of  Certifi- 
cate of  Incorporation. 

Qualification  of  Directors. 

Restrictions  on  Allotment 
and  Underwriting. 

Restrictions  on  commence- 
ment of  business. 

Requirements  as  to  filing 
and  issue  of  Prospectus, 

Statutory  Meeting, 

Registration  of  Mortgages 
and  Charges. 

Audit  and  Auditors. 
&c,,  &c. 


In  addition  to  the  above  there  are 


(i)  Preferential  Pay- 
ments in  Bank- 
ruptcy Act  1888 

(2)  Preferential  Pay- 
ments in  Bank- 
ruptcy Act  1897 

(3)  Seals  Act  1864 

(4)  Life  Assurance  Com- 
panies Acts  1870, 
1871,  and  1872 

(5)  Companies  Clauses 
Consolidation      Act 

1845- 


Priority  in  Winding-up  of 
certain  Rates,  Taxes, 
and  Wages. 

Priority  of  the  above  to 
Debentures  secured  by 
a  floating  charge. 

Seals  in  Foreign  Countries 

Life  Assurance  Companies 


Companies      incorporated 
by  Special  Act. 


Company. — "  A  society  of  persons  joined  in  a 
"  common  interest,  generally  for  the  purpose 
"  of  carrying  on  some  commercial  or  indus- 
"  trial  undertaking." 

Companies  may  be  incorporated  or  unin- 
corporated. An  unincorporated  company  is 
really  an  ordinary  partnership  and  has  many 
disadvantages  compared  with  a  corporation. 
A  company,  association,  or  partnership 
formed  after  1862,  having  for  its  object  the 
acquisition  of  gain,  and  consisting  of  more 
than  twenty  persons  (or  ten  in  the  case  of  a 
banking  business),  is  illegal  if  unregistered. 
{See  Corporation.) 

Comparative  Statement.  —  A  statement, 
generally  in  digest  form,  compiled  from  other 
records,  and  prepared  in  such  a  manner 
as  to  show  comparatively  the  particular 
matters  with  which  it  deals,  and  in  some  cases 
stating  also  the  percentages  of  the  various 
items. 

Compensation. — Making  amends ;  that  which 
is  paid  in  satisfaction  of  an  injury  to  property 
or  person. 

Compensatory  Errors  are  such  as  do  not 
prevent  the  arithmetical  balancing  of  a  set  of 
accounts,  one  error  being  neutralised  by  one 
or  more  other  errors  having  a  similar  effect 
in  the  contrary  direction.  For  instance,  a 
short  post  of  ;^io  to  the  debit  side  of  the 
Ledger  would  "  compensate  "  for  the  errors 
of  a  short  post  of  £6  and  a  "  miss-post  "  of 
£4  to  the  credit  side  of  the  Ledger. 

Competent  to  dispose. — A  person  is  deemed 
competent  to  dispose  of  property  (within  the 
meaning  of  the  Finance  Act  1894)  if  he  has 
such  an  estate  or  interest  therein  or  such 
general  power  as  would,  if  he  were  sui  Juris, 
enable  him  to  dispose  of  the  property.  {See 
Estate  Duty,  Succession  Duty.) 
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Competitive  Proof.— Where  the  joint  estate 
of  a  firm  or  the  separate  estate  of  a  partner  is 
being  administered,  no  partner  in  the  firm 
may  prove  in  competition  with  the  creditors 
of  the  firm  either  against  the  joint  estate  of 
the  firm  or  against  the  separate  estate  of  any 
other  partner  until  all  the  debts  of  the  firm 
have  been  paid  in  full. 

Exceptions  : — 

(i)  Where  distinct  and  separate  businesses 
have  been  carried  on  and  the  indebted- 
ness has  arisen  in  the  ordinary  way  of 
business. 

(2)  Where  there  has  been  fraudulent  con- 
version of  the  property  of  the  firm  to 
the  use  of  a  partner  or  vice  versa. 

(3)  Where  a  partner,  having  been  a  bank- 
rupt, has  been  discharged  and  after- 
wards becomes  a  creditor  of  the  firm  or 
another  partner,  the  discharge  having 
released  him  from  the  firm's  liabilities. 

A  partner  may  also  prove  against  the 
separate  estate  of  another  partner  if  the  result 
of  so  doing  is  not  to  deprive  the  joint  estate 
of  a  surplus  or  to  be  the  means  of  reducing 
same — that  is  to  say,  proof  may  be  made  if  the 
debtor-partner's  estate  is  insolvent,  even  if 
the  creditor-partner's  claim  be  excluded. 
[Ex  parte  Topping,  1865.) 

It  was  doubted  whether  a  creditor-partner 
could  prove  against  a  debtor-partner,  even 
though  within  the  last-mentioned  rule,  if  such 
creditor-partner's  estate  showed  a  surplus 
without  the  aid  of  a  dividend  receivable  from 
the  estate  of  the  debtor-partner,  the  sugges- 
tion being  that  as  the  surplus  of  the  creditor- 
partner's  estate  would  go  to  the  joint  estate, 
the  admission  of  the  proof  against  the  debtor- 
partner's  estate  in  effect  enabled  the  joint 
creditors  to  prove  against  a  separate  estate, 
in  so  far  as  the  dividend  upon  such  proof 
increased  the  surplus  to  be  transferred  from 
the  creditor-partner's  estate  to  the  joint  estate. 
Such  a  proof  would,  however,  be  allowed,  it 
having  been  held  that,  by  the  time  the 
dividend  in  the  form  of  an  increased  surplus 
has  reached  the  joint  estate,  it  has  ceased  to 
be  part  of  the  separate  estate  of  the  partner 
out  of  whose  estate  it  was  originally  paid. 
{Re  Head,  1894  •)  Circumstances  are  conceiv- 
able, moreover,  where  the  trustee  of  one 
partner   might  prove  against   the  estate   of 


another,  and  by  so  doing  deprive  the  joint 
estate  of  a  surplus  or  be  the  means  of  reduc- 
ing same  to  the  apparent  detriment  of  the 
joint  creditors;  and  yet  such  proof  would  be 
the  means  of  increasing  the  surplus  of  the 
creditor-partner's  estate  to  a  greater  extent 
than  that  to  which  it  has  reduced  the  other 
partner's  surplus.  The  joint  creditors  would 
thus  eventually  benefit  by  a  proof  which  was 
primarily  a  competitive  one.  This  result 
would  happen  where  (i)  the  creditor-partner 
was  solvent  without  the  dividend  the  estate 
would  so  receive  ;  and  (2)  such  dividend  was 
greater  than  the  surplus  on  the  debtor- 
partner's  estate,  which  would  have  existed 
but  for  the  admission  of  the  creditor-partner's 
proof. 

The  executor  of  a  deceased  partner  is  in  no 
better  position  than  the  deceased  would  have 
been.     [Nanson  v.  Gordon,  1876.) 

Completed  Audit.— One  conducted  after  the 
accounts  have  been  completed  and  submitted 
for  examination,  or  at  least  after  the  com- 
pletion of  the  Trial  Balance.  {See  Continuous 
Audit.) 

Composition. — An  agreement  between  an  in- 
solvent debtor  and  his  creditors  providing  for 
payment  of  a  portion  only  of  the  various  debts 
in  full  satisfaction  of  the  whole.  The  con- 
sideration for  the  unpaid  portion  of  the  debts, 
arises  out  of  the  mutual  forbearance  of  the 
various  creditors.  {See  Deed  of  Arrangement.) 

Compounding.  —  Making  an  arrangement 
with  creditors  for  payment  of  a  composition  ; 
also,  where  a  party  is  robbed  and  knows  the 
thief,  he  compounds  a  felony  if  he  agrees  not 
to  prosecute  on  surrender  of  his  goods  ;  this 
is  an  offence  punishable  by  fine  and  imprison- 
ment. 

Compound  Interest.— 5^^'  Interest. 

Compulsory   Order   (Winding=up),  —  An 

order  made  by  the  Court,  as  distinct  from  a 
voluntary  winding-up  which  is  the  result  of 
a  resolution  of  the  company.  A  winding-up 
under  such  an  order  is  carried  out  by  the 
Court  (by  means  of  the  liquidator).  The 
Court  may  make .  an  order  upon  the  appli- 
cation of  the  company  itself,  but  such 
an  order,  when  made,  can  hardly  be  termed 
compulsory,  although  the  subsequent  pro- 
cedure is  the  same.  {See  Petition  to  wind-up, 
Winding-up.) 
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Concurrent  Consideration.— 5^e  Considera- 
tion. 

Condition. — A  stipulation;  a  restraint  placed 
upon  a  thing. 

Where  a  contract  for  the  sale  of  goods  is 
subject  to  a  condition,  the  buyer  may,  upon 
the  breach  of  such  condition  by  the  seller, 
either : — 

(i)  Repudiate  the  contract ;  or 

(2)  Waive  the  condition  and  adopt  the 
contract ;  or 

(3)  Elect  to  treat  the  breach  of  condition 
as  a  breach  of  warranty,  adopt  the 
contract  and  claim  for  the  consequent 
damage. 

Provided  that,  where  the  contract  is  not 
severable  and  the  buyer  has  accepted  the 
goods  or  part  of  them,  or  where  the  contract 
is  for  specijSc  goods  the  property  in  which 
has  passed  to  the  buyer,  a  breach  of  con- 
dition by  the  seller  can  only  be  treated  as  a 
breach  of  warranty,  unless  there  be  a  term 
in  the  contract,  express  or  implied,  to  the 
contrary.  In  the  absence  of  a  contrary 
intention,  there  is  an  implied  condition  that 
the  seller  .has  a  right  to  sell  the  goods,  or 
will  have  such  right  at  the  time  the  property 
is  to  pass. 

The  remaining  implied  conditions  in  a 
contract  for  the  sale  of  goods  are  dealt  with 
(for  convenience)  under  the  head  of  Warranty. 
[See  Defeasance.) 

Conditional  Acceptance.— S^^  Acceptance. 

Conditional  Indorsement.  —  See  Indorse- 
ment. 

Conditional  Legacy. — A  contingent  legacy. 
(5^^  Legacy.) 

Conditions  of  Sale.— The  written  conditions 
upon  which  property,  goods,  or  any  interest 
therein  is  to  be  sold. 

Conduct  Money.— Money  paid  to  a  witness 
for  his  travelling  expenses. 

Consanguinity.  —  The  relation  of  persons 
descended  from  the  same  stock  or  common 
ancestor.  It  is  either  lineal  or  col- 
lateral. Lineals  are  descended  in  a  direct 
line,  such  as  grandfather,  father  and  son, 
whilst  collaterals  do  not  descend  directly, 
although  they  descend  from  a  common 
ancestor  [e.g.,  brothers  and  cousins).  [See 
Affinity.) 


Consecutive  Order.— Succeeding  in  regular 
order.  Documents,  book  entries,  &c.,  may 
be  placed  in  consecutive  order,  either  alpha- 
betically, chronologically,  or  numerically, 
according  to  circumstances. 

Consideration. — The  price  or  subject  matter 
which  induces  a  contract.  Consideration  is 
one  of  the  essentials  of  a  simple  contract,  but 
with  the  exception  of  (i)  those  tending  to  the 
restraint  of  trade,  and  (2)  those  of  which 
specific  performance  is  required,  contracts 
under  seal  (specialties)  do  not  require  con- 
sideration to  make  them  binding,  some  writers 
stating  that  the  solemnity  of  a  deed  "  imports 
consideration,"  whilst  others  assert  that  the 
law  presumes  sufficient  consideration,  which 
the  parties  are  estopped  from  denying.  It 
would  appear,  however,  that  the  more  correct 
view  is  that  given  by  Sir  William  Anson, 
to  the  effect  that  a  deed  owes  its  efficacy 
entirely  to  its  form,  which  statement  is 
historically  supported,  inasmuch  as  a  contract 
under  seal  was  in  full  efficacy  before  the 
doctrine  of  consideration  had  been  developed. 
Where  consideration  is  required  to  support  a 
contract,  it  must  be  valuable,  i.e.,  legal.  The 
following  are  amongst  the  various  classes  of 
consideration : — 

Valuable  consideration.-' '  Some  right, interest, 
"  profit  or  benefit  accruing  to  the  one  party, 
"  or  some  forbearance,  detriment,  loss  or 
*'  responsibility  given,  suffered,  or  undertaken 
"  by  the  other." 

This  is  sufficient  to  support  a  contract,  and 
provided  the  consideration  is  fairly  within 
the  definition,  the  Courts  will  not  inquire 
into  the  sufficiency  of  it,  provided  it  is  not  a 
mere  pretence — it  is  for  the  parties  them- 
selves to  say  what  their  terms  shall  be. 

Good  consideration.—  An  equitable  considera- 
tion based  upon  natural  love,  affection,  and 
gratitude;  it  is  insufficient  of  itself  to  support 
a  contract. 

Moral  consideration. — One  based  upon  a 
moral  obligation,  which  a  person  feels  bound 
in  honour  and  integrity  to  fulfil.  This  also  is 
insufficient  of  itself  to  support  a  contract. 

Illegal  consideration. —  One  which  violates 
the  principles  of  the  statute  law  or  the 
common  law,  including  in  the  latter  public 
policy  and  morality.  Such  considerations 
may  be  either  wrong  in  themselves  or  wrong 
because  they  have  been  positively  prohibited. 
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A  contract  based  upon  such  a  consideration 
cannot  be  enforced. 

Impossible  consideration. — One  the  perform- 
ance of  which  is  beyond  the  limit  of  human 
capacity.  A  contract  to  perform  an  act 
which  is  absolutely  impossible  will  not  be 
binding,  but  if  such  an  act  is  possible  at  the 
time  of  entering  into  the  contract,  and 
subsequently  becomes  impossible,  the  person 
so  contracting  will  be  liable  for  the  breach. 

Executed  consideration.  —  (i)  An  act  or 
forbearance  given  for  a  promise  which 
simultaneously  constitutes  the  proposal  (or 
acceptance)  and  the  consideration  for  the 
promise  given  in  return  for  it,  or  (2)  the  offer 
of  an  act  for  a  promise,  or  (3)  the  offer  of  a 
promise  for  an  act. 

This  must  be  distinguished  from  a  past 
consideration. 

Past  consideration. — Some  act  or  forbearance 
in  time  past  by  which  a  person  benefits 
without  incurring  any  legal  liability,  but  in 
respect  of  which  he  subsequently,  from 
personal  or  other  motives,  makes  a  promise. 
Such  a  "  consideration  "  has  no  legal  effect, 
and  cannot  be  enforced,  being  based  upon 
motive,  and  not  upon  consideration. 

Three  exceptions  to  this  rule  are  said  to 
exist : — 

(i)  A  past  consideration  will  support  a 
subsequent  promise,  if  the  consideration 
was  given  at  the  request  of  the  promisor 
in  contemplation  of  the  subsequent 
promise. 

(2)  Where  a  '*  plaintiff  voluntarily  does  that 
"  whereunto  the  defendant  was  legally 
"compellable,  and  the  defendant  after- 
*•  wards  in  consideration  thereof  ex- 
•*  pressly  promises,  he  will  be  bound  by 
"  such  promise." 

Note. — It  would  appear  that  this 
exception  is  not  ol  general  application, 
having  arisen  solely  out  of  the  liability 
of  parish  authorities  inter  se,  respecting 
the  expenses  of  paupers  incurred  in 
parishes  other  than  their  own. 

(3)  A  debt  barred  by  the  Statute  of  Limita- 
tions is  sufficient  consideration  for  a 
subsequent  promise  to  pay  it. 

{See  also  Consideration  for  a  Bill  of 
Exchange.) 

Executory  consideration. — One  to  be  per- 
formed subsequent  to  the  promise,  as  in  the 


case  of  mutual  promises.  This  will  support 
a  contract  if  otherwise  legal. 

Concurrent  consideration.  —  One  performed 
simultaneously  with  the  making  of  the 
promise.  [See  Executed  Consideration,  supra.) 

Continuing  consideration. — One  executed  or 
performed  in  part  only,  the  remainder  requir- 
ing to  be  performed  subsequently.  This  will 
support  a  contract  if  otherwise  legal.  {See 
Executory  Consideration,  supra.) 

The  consideration  for  a  contract  must 
move  from  the  promisee,  and  a  stranger  to 
the  consideration  cannot  maintain  an  action 
upon  a  contract,  for  the  consideration  "  must 
"  have  passed  from  the  person  seeking  to 
"  enforce  the  promise  which  was  made  in 
"  return  for  it."  {Tweddle  v.  Atkinson,  1861.) 
But  a  third  party  may  have  rights  under  a 
contract  as  cestui  que  trust,  if  words  amount- 
ing to  a  declaration  of  trust  are  used  by 
one  of  the  contracting  parties.  [Empress 
Engineering  Co.,  1880.) 

In  a  marriage  settlement  the  children  are 
"within  the  consideration,"  and  as  bene- 
ficiaries they  can  enforce  the  terms  of  the 
settlement.  Even  children  by  a  former 
marriage  are  within  this  rule,  but  under  a 
*'  separation  deed"  the  children  are  deemed 
strangers  to  the  contract. 

A  principal  may  enforce  the  terms  of  a 
contract  made  by  an  agent,  but  he  can  hardly 
be  deemed  a  stranger  to  the  consideration. 

Consideration  for  a  Bill  of  Exchange.— 

Valuable  consideration  for  a  bill  may  be 
constituted  by  : — 

[a)  Any  consideration  sufficient  to  support 

a  simple  contract ;  or 
{b)  An  antecedent  debt  or  liability.     Such 
a  debt  or  liability  is  deemed  valuable 
consideration,  whether  the  bill  is  pay- 
able on  demand  or  at  a  future  time. 
(1882  Act,  section  27.) 
The  consideration  for  a  bill  is  presumed  in 
favour  of  the  holder,  unless  fraud  or  illegality 
be  admitted  or  proved  in  connection  with  the 
acceptance,  issue,  or  subsequent  negotiation  of 
the  bill,  in  which  case  the  holder  must  prove 
that  subsequent    to    the    alleged    fraud    or 
illegality  value  has  in  good  faith  been  given 
for  the  bill.    (Section  30.) 

Want  of  consideration  is  a  matter  of 
defence  between  immediate  parties,  but  not 
against  a  remote  party  who  is  a  holder  in 
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due  course  ;  thus  the  donee  of  a  bill  cannot 
sue  the  donor  thereon,  but  if  the  donor  were 
a  holder  in  due  course  the  donee  can  sue  all 
parties  prior  to  the  donor  whom  the  latter 
could  have  sued.  Although  it  is  usual  to 
insert  the  statement  as  to  value  in  the  bill, 
such  as  "Value  received,"  "Value  in 
account,"  "  Value  in  merchandise,"  &c.,  it 
is  not  essential  (section  3)  because  of  the 
legal  presumption  of  consideration  ;  further- 
more, extrinsic  evidence  is  admissible 
between  immediate  parties  to  impeach  the 
consideration  by  showing  its  absence  or 
illegality  even  where  the  bill  expresses  that 
value  has  been  given  therefor.  {See  Accom- 
modation Bill,  Accommodation  Party.) 

Consideration  for  Annuities  Granted. — 

Money  received  by  an  insurance  company 
in  consideration  of  which  it  undertakes  to 
provide  an  annuity  for  life  or  for  a  term  of 
years  (to  be  presently  enjoyed  or  deferred) 
to  the  individual  or  individuals  making  the 
payment  or  on  whose  behalf  such  payment 
is  made.  The  money  so  paid  to  the 
insurance  company  becomes  its  absolute 
property,  and  it  takes  the  risk  of  finding 
so  much  per  annum  for  the  agreed  number 
of  years  or  for  the  life  of  the  annuitant,  as 
the  case  may  be. 

The  Government  carry  on  the  same  kind 
of  business  in  a  small  way,  through  the 
medium  of  the  Post  Office,  the  considera- 
tion for  the  annuities  granted  being  used  to 
cancel  Consols. 

A  company  granting  annuities  upon 
human  life  is  a  company  within  the  mean- 
ing of  the  Life  Assurance  Act  187&,  and  is 
subject  to  its  provisions. 

Consideration  for  Stock,  &c.,  trans= 
ferred.— The  sum  named  in  the  instrument 
of  transfer  may  not,  and  generally  does  not, 
agree  with  the  amount  receivable  by  the 
original  seller  (who  signs  the  document  as 
transferor)  owing  to  a  subsale  by  the 
original  purchaser,  and  so  on  through 
other  hands  at  different  prices.  The  price 
paid  by  the  lasi  buyer  is  the  one  which 
fixes  the  ad  valorem  duty  payable  upon  the 
transfer. 


When  the  transfer  is  not  the  outcome  of 
a  purchase  and  sale  [e.g.,  a  gift)  a  nominal 
consideration  is  inserted,  and  a  ten-shilling 
stamp  is  required  irrespective  of  the  amount 
of  stock  being  transferred.  {See  Nominal 
Consideration.) 

Consignment. — The  sending  or  deHvering  of 
goods  to  another  person  (generally  in 
another  town  or  country)  for  the  purpose  of 
sale.  The  person  who  sends  the  goods  is 
called  the  consignor  and  the  general  pro- 
perty in  the  goods  remains  in  him  until  they 
are  sold  by  the  agent.  The  person  receiving 
the  goods  is  called  the  consignee,  agent,  or 
factor,  and  occupies  a  position  of  trust  as 
regards  his  dealings  with  the  goods.  He 
must  lawfully  account  to  the  consignor  for 
the  proceeds.  The  goods  themselves  are 
also  referred  to  as  a  consignment.  {See 
Consignment  Ledger.) 
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Consignment  Ledger. — A  Ledger  used  for 
separately  recording  the  transactions  in 
connection  with  the  various  consignments 
(for  sale)  of  a  trader,  or  agent. 

So  far  as  regards  the  consignor,  the 
consignment  merely  amounts  to  a  transfer 
of  a  portion  of  his  stock-in-trade  from  one 
place  to  another,  and  he  must  record  the 
consignment  at  "  stock "  prices,  adding 
any  proper  expenses  incurred  in  connection 
with  the  transit.  These  amounts  will  be 
posted  to  the  debit  of  the  particular  Con- 
signment Account,  and  any  cash  received  on 
account  credited  to  the  consignee.  On 
receipt  of  the  account  sales  from  the 
consignee  showing  the  gross  proceeds  of 
the  consignment  and  his  expenses  and 
commission,  the  Consignment  Account  may 
be  adjusted  and  the  amount  due  from  the 
consignee  brought  to  the  debit  of  his  personal 
account,  whilst  the  profit  or  loss  on  the  con- 
signment may  be  transferred  to  the  General 
Profit  and  Loss  Account  of  the  trader,  or  to 
a  Summary  of  Consignment  Accounts  as  the 
case  may  be. 

Until  the  account  sales  is  received  from 
the  consignee,  enabling  the  Consignment 
Account  to  be  finally  adjusted,  it  is  usual 
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(at  all  events,  more  correct)  to  treat  the 
balance  of  the  Consignment  Account  merely 
as  so  much  unsold  stock  in  the  hands  of  the 
consignee.  Special  circumstances,  such  as 
a  "  certain  sale  "  or  otherwise,  may,  how- 
ever, affect  this  general  rule. 

With  regard  to  the  consignee,  as  he  is 
really  liable  for  the  goods  in  specie,  the  pro- 
perty in  the  same  remaining  in  the  con- 
signor until  the  goods  are  sold,  the 
Consignment  Ledger  kept  by  him  should 
merely  record  the  quantities  and  all  neces- 
sary particulars  to  enable  him  to  record  the 
disposition  of  same.  The  entries  in  the 
books  of  account  of  the  consignee  should  be  in 
respect  of  the  proceeds  of  the  goods  as  and 
-  when  he  receives  same,  his  expenses 
(including  commission)  and  the  remittances 
to  the  consignor. 

Special  circumstances  may  here  also  affect 
the  general  rules — for  instance,  where  the 
consignee  acts  as  a  del  credere  agent,  and 
he  is  required  for  the  facility  of  settlement 
to  treat  the  proceeds  of  the  various  sales  as 
cash  in  his  hands  irrespective  of  the  time 
of  payment  by  the  purchaser.  In  this  case 
he  would  debit  the  purchaser  and  credit  the 
consignor  with  the  proceeds  immediately. 

Sometimes  an  invoice  at  a  suggested  sell- 
ing price,  or  at  the  cost  price,  is  forwarded 
to  the  consignee,  but  such  prices  must  be 
regarded  as  mere  guides  to  the  agent,  as  he 
cannot  be  held  responsible  for  the  price  of 
the  goods  if  he  has  used  all  reasonable  care 
and  diligence,  and  has,  nevertheless,  failed 
to  sell  the  goods  or  to  realise  the  expected 
prices. 

Consolidation  of  Mortgages. — If  a  person 
has  mortgaged  lands  to  another,  and  subse- 
quently mortgages  other  lands  to  the  same 
person  for  a  further  advance,  the  right  to 
treat  both  advances  as  secured  upon  the 
whole  of  the  lands  is  called  a  right  of  con- 
solidation. The  right  has  been  extended  to 
the  case  of  mortgages  of  different  lands  to 
different  persons  by  the  same  mortgagor 
becoming  vested  by  transfer  in  the  same 
mortgagee. 

The  right  of  consolidation  has  been  con- 
siderably   curtailed    by    the    Conveyancing 
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Act  1881,  section  17  providing  that,  unless 
a  contrary  intention  is  expressed  in  the 
mortgage  deeds,  or  one  of  them,  a  mortgagor 
seeking  to  redeem  any  one  mortgage  may  do 
so  without  redeeming  any  other  mortgage. 

The    distinctions    between    consolidation 
and  tacking  are  mainly  :  — 

(1)  Consolidation  is  the  righi  to  throw 
together  upon  one  estate  several 
advances  made  upon  dijfermi  estates, 
whilst  tacking  is  the  right  to  amalga- 
mate several  advances  made  upon  the 
same  estate. 

(2)  Consolidation  prejudices  the  bor- 
rower, but  tacking  effects  an  inter- 
mediate incumbrancer. 

(3)  Tacking  depends  entirely  upon  the 
protection  afforded  by  the  legal  estate^ 
but  consolidation  does  not. 

(4)  Notice  of  the  intermediate  advance  at 
the  time  of  making  a  subsequent  loan 
is  fatal  to  a  right  of  tacking.  {See 
Tacking.) 

Consolidation  of  Shares.— 5^^  Memoran- 
dum of  Association. 

Consols. — A  contraction  of  the  term  "  con- 
solidated funds  "  and  "  consolidated  stock." 
All  the  various  funds  (income)  of  the 
Government  have  been  consolidated,  and 
all  the  various  classes  of  the  public  debt 
have  been  similarly  treated,  so  that  the  con- 
solidated funds  are  now  pledged  for  the 
payment  of  the  interest  on  the  consolidated 
stock.  {See  Exchequer  Bills,  Exchequer 
Bonds,  Treasury  Bills.) 

Constructive  Total  Loss.  —Sec  Total  Loss. 

Constructive  Trust.— One  "raised  by  con- 
• '  struction  of  equity  in  order  to  satisfy  the 
"  demands  of  justice  without  reference  to  any 
**  presumable  intention  of  the  parties,  either 
'•express  or  implied,"  e.g.,  a  vendor's  lien 
upon  land  for  the  unpaid  purchase-money  in 
respect  of  same. 

Consul. — An  officer  appointed  to  represent  his 
country  in  another  country,  in  order  to  facih- 
tate  commerce  between  the  two.  He  has 
also  to  attend  to  the  grievances  of,  and  afford 
the  necessary  protection  to,  all  persons 
belonging  to  the  country  appointing  him, 
who  may  be  resident  in  his  official  area. 
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Contango.  —5^^  Settling  Days. 

Contingent  Account.  -An  account  to  which 
a  given  sum  is  transferred  by  a  charge  to 
Revenue  Account,  as  a  provision  against  (i) 
unforeseen  liabilities ;  or  (2)  liabilities  known 
to  exist,  but  uncertain  as  to  amount. 

Some  businesses  maintain  a  "  Contingent 
Account  "  from  pure  conservative  considera- 
tions as  a  matter  of  prudence.  In  such  a 
case,  the  amount  at  the  credit  of  Contingent 
Account,  not  being  pledged  to  the  redemp- 
tion of  any  contingency,  is  really  a  reserve  or 
a  surplus  according  to  circumstances. 

Contingent  Legacy. — See  Legacy. 

Contingent  Liability.— A  liability  which 
will  only  exist  definitely  upon  the  happen- 
ing of  some  event  which  may  or  may  not 
happen.  For  instance,  a  party  (other  than 
the  acceptor)  to  a  bill  of  exchange  which  is 
in  other  hands  is  contingently  liable 
thereon;  the  liability  only  attaching 
definitely  on  the  default  of  all  prior  parties. 

Contingent  Remainder.  —  A  remainder 
limited  so  as  to  depend  upon  an  event  or 
condition  which  may  never  happen  or  be 
performed.     [See  Reversion.) 

Continuation. — See  Settling  Days. 

Continuing  Consideration.— S^^  Considera- 
tion. 

Continuing  Guarantee  (or  Guaranty). — 

An  undertaking  by  one  to  answer  for  the 
continuing  liabilities  of  or  for  the  performance 
of  a  series  of  duties  by  another — a  common 
instance  of  which  is  afforded  by  the 
guarantee  of  a  current  account. 

It  is  often  difficult  to  decide  whether  a 
guarantee  was  intended  to  be  a  continuing 
one,  or  only  for  a  single  transaction  or  duty. 
It  appears  that  no  rule  can  be  drawn  from 
the  cases,  each  having  been  decided  upon  the 
particular  facts  involved. 

The  Partnership  Act  1890  provides  that : — 
*'  A  continuing  guaranty  ....  given 
"  either  to  a  firm  or  to  a  third  person  in 
"  respect  of  the  transactions  of  a  firm  is,  in 
"  the  absence  of  agreement  to  the  contrary, 
"  revoked  as  to  future  transactions  by  any 
"  change  in  the  constitution  of  the  firm  to 
"  which,  or  of  the  firm  in  respect  of  the 
"  transactions  of  which,  the  guaranty  .... 
"  was  given." 


Although  a  contrary  intention  to  the  above 
cannot  be  inferred  from  the  fact  that  the 
primary  liability  (that  is,  the  liability  of  the 
principal  debtor)  is  an  indefinitely  continuing 
one,  such  a  contrary  intention  •'  may  appear 
"  *  by  necessary  implication  from  the  nature  of 
*•  the  firm '  where  the  members  of  the  firm  are 
"  numerous  and  frequently  changing,  and 
"  credit  is  not  given  to  them  individually,  as 
"  in  the  case  of  an  unincorporated  insurance 
"  society." 

In  the  absence  of  special  circumstances  a 
continuing  guarantee  may  be  withdrawn  at 
any  time,  as  regards  future  transactions,  and 
death  (with  notice  thereof)  relieves  the  estate 
of  the  guarantor  from  liability  in  respect  of 
advances  or  transactions  made  subsequently, 
but  where  and  whilst  there  is  a  continuing  rela- 
tionship [e.g.,  a  tenancy  which  has  been 
created  on  the  faith  of  the  continuing  guaran- 
tee) the  guarantee  cannot  be  withdrawn:  at 
will,  nor  will  death,  in  such  a  case,  release  the 
guarantor's  estate  from  continuing  liability. 

A  surety  on  a  joint  and  several  continuing 
guarantee  will  be  liable  for  advances  made 
after  the  death  of  his  co-surety  (and  notice 
thereof  to  the  creditor),  unless  he  gives  notice 
to  the  creditor  determining  his  liability.  The 
particular  instrument  of  guarantee  may 
contain  provisions  expressly  modifying  the 
foregoing.    [See  Guarantee.) 

Continuous  Audit.— One  conducted  by  fre- 
quent visits  during  the  course  of  the  period 
under  review — that  is  to  say,  weekly,  monthly 
or  otherwise  ;  sometimes  pre-arranged  and 
regular  visits,  in  other  cases,  irregular  and 
without  notice. 

Some  of  the  advantages  of  a  continuous 
audit,  over  what  is  termed  a  completed  audit, 
are  : — 

(i)  Earlier  rectification  of  errors. 

(2)  Errors  more  readily  discovered. 

(3)  Books  of  account  necessarily  kept  up 
to  date  ;  and 

(4)  As  a  consequence,  the  accounts  can  be 
completed  and  a  more  exhaustive  ex- 
amination made  by  an  earlier  date  after 
the  close  of  the  financial  period  than 
would  otherwise  be  the  case. 

The  most  serious  objection  to  this  class  of 
audit  is  the  possibility  of  the  figures  and 
entries  being  tampered  with  after  they  have 
been  passed  by  the  auditor.  [See  Completed 
Audit,  Investigation.) 
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Contra. — Against ;  the  opposite  side.  At  the 
present  time  the  term  is  restricted  in  book- 
keeping to  the  heading  of  the  payment  side 
of  the  Cash  Book,  but  in  the  earHer  works 
on  bookkeeping  {e.g.,  Cory,  1839)  the  Ledger 
Accounts  are  similarly  treated,  the  title  of  the 
account  appearing  at  the  head  on  the  debit 
side,  and  the  word  contra  on  the  credit  side. 
Contra  accounts  are  those  in  respect  of  which 
parties  give  and  take  mutual  credit. 

Where  accounts  are  '  *  set-off, ' '  the  debtor 
on  balance  only  paying  over  to  the  creditor 
the  balance  due,  irregularities  are  apt  to  arise, 
to  guard  against  which  it  is  advisable  that 
the  cashier  in  all  cases  should  give  and  take 
receipts  for  the  full  amount  due  to  and  from 
his  principals  respectively.  The  former  sum 
may  then  be  entered  as  a  receipt  and  the 
latter  as  a  payment  in  the  Cash  Book,  the 
effect  being  to  keep  the  sales  to  and  purchases 
from  each  customer  as  distinct  as  transac- 
tions with  different  concerns,  although  they 
may  be  contained  in  the  same  Ledger 
Account.  (See  title  "Mutual  credits,"  &c.) 
This  system  also  prevents  confusion  and 
unnecessary  Journal  transfers  where  "  Sundry 
Debtors  "  and  "  Sundry  Creditors"  Accounts 
are  kept. 
Contract. — An  agreement  enforceable  at  law, 
made  between  two  or  more  persons,  by  which 
rights  are  acquired  by  one  or  more  to  acts 
or  forbearances  on  the  part  of  the  other  or 
others  (Anson), 

Contracts  may  be  subdivided  into  : — 
Formal — 

(a)  Contracts  of  record. 
(6)  Contracts  under  seal. 
Simple — 

[a)  Contracts  required  to  be  in  some 

form  other  than  under  seal, 
(fc)  Contracts   for    which   no   form   is 
required,  and  which  may  be  either 
express  or  implied. 

{See  Chose  in  Action,  Consideration,  Deed, 
Express  Contract,  Implied  Contract,  Simple 
Contract.) 

Contract  Book. — When  a  broker  makes  a 
contract  the  terms  thereof  are  entered  into 
his  Contract  Book  and  signed  by  him,  a 
memorandum  thereof  being  sent  to  each 
party — that  is,  a  bought  note  to  the  buyer 
and  a  sold  note  to  the  seller.    In  the  event  of 


any  difference  between  the  terms  in  the 
bought  and  sold  notes,  the  entry  in  the 
Contract  Book  provides  the  terms  of 
the  agreement.  Lord  Ellenborough  having 
decided  that  the  entry  in  the  Contract  Book 
was  the  binding  contract. 

Where  the  notes  differ,  and  no  entry  is 
made  by  the  broker  in  his  book,  there  is  no 
contract. 

Contract  Note.  —A  brief  statement  of  the 
terms  of  a  contract.  The  term  is  com- 
mercially applied  to  bought  and  sold  notes 
issued  by  brokers  in  respect  of  produce,  stock, 
or  marketable  securities.  Notes  relating  to 
stock  or  marketable  securities  are  liable  to 
stamp  duty  as  follows  : — 

When  the  stock  bought  or  sold  is  of  the 
value  of  /5  or  upwards,  but  not  exceeding 
;^ioo,  the  duty  is  one  penny,  which  may  be 
denoted  by  an  adhesive  stamp. 

When  the  stock  bought  or  sold  is  of  the 
value  of  ;^ioo  or  upwards  the  duty  is  is., 
which  may  be  denoted  by  an  adhesive 
stamp,  specially  appropriated  to  contract 
notes. 

In  all  cases  the  stamp  must  be  cancelled 
by  the  person  issuing  the  note. 

Where  a  note  advises  the  purchase  or  sale 
of  more  than  one  description  of  stock  or 
marketable  security,  the  note  is  deemed,  for 
the  purposes  of  stamp  duty,  to  be  as  many 
contract  notes  as  there  are  descriptions  of 
stock  purchased  or  sold. 

When  the  stamp  duty  upon  a  note  is  one       | 
shilling,  the  broker  may  add  the  amount  of       1 
duty  to  his  charge  for  brokerage  ;   but  any 
person   who  makes  or  executes   a   contract 
note  which  is  chargeable  with  duty,  not  duly 
stamped,  incurs  a  penalty  of  /20,  and  has  no        i 
legal  claim  for  his  brokerage  in  respect  of  the       | 
contract.       A   broker   is   also    subject   to   a 
penalty  of  ;^20  if  he  neglects  to  send  a  con- 
tract note  to  his  principal  when  such  contract 
note  would,  if  sent,  be  chargeable  with  duty. 

For  the  purposes  of  the  Stamp  Act  (1891) 
the  terra  "  contract  note  "  is  defined  as  :  — 

"  The  note  sent  by  a  broker  or  agent  to  his 
'*  principal  (except  where  such  principal  is 
*'  acting  as  a  broker  or  agent  for  a  principal) 
"  advising  him  of  the  sale  or  purchase  of  any 
"  stock  or  marketable  security." 

{See  Contract  Book.) 
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Contract  of  Affreightment.  —  An  agree- 
ment between  a  shipowner,  or  person  acting 
through  or  for  him,  and  another  person, 
whereby  the  shipowner  agrees  to  carry  goods 
by  water,  or  provide  a  ship  for  that  purpose, 
in  consideration  of  a  sum  of  money  to  be 
paid  to  him  called  freight. 

When  the  agreement  is  to  carry  a  complete 
cargo,  or  to  furnish  a  ship  for  that  purpose, 
the  contract  of  affreightment  is  called  a 
charter-party  {q.v.),  and  when  the  agreement  is 
to  carry  goods  which  form  only  part  of  the 
intended  cargo  of  the  ship,  the  contract  of 
affreightment  as  to  each  parcel  of  goods 
shipped  is  evidenced  by  a  bill  oj  lading  [q.v.). 

Contribution. — The  payment  or  performance 
of  a  share  of  the  liability  under  a  contract  by 
each  of  two  or  more  persons  liable  thereon. 

A  right  of  contribution  must  be  distin- 
guished from  a  right  of  recoupment.  For 
instance,  the  remedy  of  co-surety  against  co- 
surety is  for  contribution,  whilst  the  remedy 
of  the  sureties  against  the  principal  debtor 
is  for  recoupment.  {See  Contributory,  Co- 
surety, Directors'  Liability  Act  1890, 
Partnership  [distribution  of  assets] .) 

Contributory. — The  term  "  contributory  " 
means  every  person  liable  to  contribute  to 
the  assets  of  a  company  registered  under  the 
Companies  Acts,  in  the  event  of  the  same 
being  wound  up.  It  also  includes,  in  all 
proceedings  for  determining  the  persons  who 
are  to  be  deemed  contributories,  and  in  all 
proceedings  prior  to  the  final  determination 
of  such  persons,  any  person  alleged  to  be  a 
contributory.     (1862  Act,  section  74.) 

The  holder  of  fully-paid  shares  is  a  con- 
tributory, and  is  entitled  to  the  benefit  of 
the  provisions  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  them- 
selves, and  he,  if  otherwise  qualified,  may  also 
present  a  petition  for  winding-up  the  com- 
pany. But  a  fully-paid  shareholder  is  not 
liable  to  be  placed  upon  the  list  of  contribu- 
tories unless  he  so  desires,  for  he  is  not 
liable  to  contribute  anything  to  the  assets 
of  the  company. 

Section  38  of  the  Companies  Act  1862 
provides  that : — 

In  the  event  of  a  company  formed  under 
this  Act  being  wound  up,  every  present  and 


past  member  of  such  company  shall  be 
liable  to  contribute  to  the  assets  of  the  com- 
pany to  an  amount  sufficient  for  payment  of 
the  debts  and  liabilities  of  the  company,  and 
the  costs,  charges  and  expenses  of  the  wind- 
ing-up, and  for  the  payment  of  such  sums  as 
may  be  required  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  them- 
selves, with  the  qualifications  following  (that 
is  to  say)  : — 

( i)  No  past  member  shall  be  liable  to 
contribute  to  the  assets  of  the  com- 
pany if  he  has  ceased  to  be  a  member 
for  a  period  of  one  year  or  upwards 
prior  to  the  commencement  of  the 
winding-up. 

(2)  No  past  member  shall  be  liable  to 
contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted 
after  the  time  at  which  he  ceased  to" 
be  a  member. 

(3)  No  past  member  shall  be  liable  to 
contribute  to  the  assets  of  the  com- 
pany, unless  it  appears  to  the  Court 
that  the  existing  members  are  unable 
to  satisfy  the  contributions  required 
to  be  made  by  them  in  pursuance  of 
this  Act. 

(4)  In  the  case  of  a  company  limited  by 
shares  no  contribution  shall  be 
required  froni  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the 
shares  in  respect  of  which  he  is  liable 
as  a  present  or  past  member. 

(5)  In  the  case  of  a  company  limited  by 
guarantee  no  contribution  shall  be 
required  from  any  member  exceeding 
the  amount  of  the  undertaking  entered 
into  on  his  behalf  by  the  memoran- 
dum of  association. 

(6)  Nothing  in  this  Act  contained  shall 
invalidate  any  provision  contained  in 
any  policy  of  insurance  or  other  con- 
tract whereby  the  liability  of  indi- 
vidual members  upon  any  such  policy 
or  contract  is  restricted,  or  whereby  the 
funds  of  the  company  are  alone  made 
liable  in  respect  of  such  policy  or 
contract. 

(7)  No  sum  due  to  any  member  of  a  com- 
pany, in  his  character  of  a  member, 
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by  way  of  dividends,  profits,  or  other- 
wise, shall  be  deemed  to  be  a  debt  of 
the  company  payable  to  such  member 
in  a  case  of  competition  between  him- 
self and  any  other  creditor  not  being 
a  member  of  the  company ;  but  any 
such  sum  may  be  taken  into  account 
for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contribu- 
"  tories  amongst  themselves. 

A  winding-up  order  alters  the  position  of 
shareholders  or  members  and  makes  them 
contributories. 

Section  131  of  the  Companies  Act  1862  pro- 
vides {inter  alia)  : — Whenever  a  company  is 
wound  up  voluntarily  ....  all  trans- 
fers of  shares  (after  the  commencement  of 
the  winding-up)  except  transfers  made  to  or  with 
the  sanction  of  the  liquidators,  or  alteration  in 
the  status  of  the  members  of  the  company, 
taking  place  after  the  commencement  of  such 
winding-up  shall  be  void. 

A  liquidator  in  voluntary  winding-up  has, 
therefore,  the  power  to  register  a  transfer 
after  wdnding-up,  and  the  transfer  when 
registered  will  have  full  effect.  [Re  National 
Bank  of  Wales,  1897.) 

Section  153  (ibid)  provides  {inter  alia)  : — 
Where  any  company  is  being  wound  up  by 
the  Court,  or  subject  to  the  supervision  of 
the  Court  ....  every  transfer  of 
shares  or  alteration  in  the  status  of  the 
members  of  the  company  made  between  the 
commencement  of  the  winding-up  and  the 
order  for  winding-up  shall  be  void  unless  the 
Court  otherwise  orders. 

There  may  be  one,  or  more  than  one,  class 
of  contributories  according  to  the  constitu- 
tion of  the  company,  for  the  members  may 
as  between  themselves  be  liable  in  a  different 
degree,  or  in  a  different  order,  for  the  payment 
of  the  debts  of  the  company.  The  section 
quoted  above  provides  for  two  classes  of  con- 
tributories, viz.,  present  members,  i.e.,  those 
who  are  members  of  the  company  at  the 
commencement  of  the  winding-up,  and  past 
members,  i.e.,  those  who  have  ceased  to  be 
members  within  a  year  next  before  the  com- 
mencement of  the  winding-up. 

The  lists  of  contributories  are  settled  as 
soon  as  may  be  after  the  commencement  of 
the  winding-up.     The  present  members  are 


recorded  upon  what  is  commonly  called  the 
"A"  list,  the  past  members  being  placed 
upon  the  "  B  "  list.  But  the  "  B  "  list  is  in 
many  cases  not  settled  at  all,  and  is  never 
settled  unless  it  appears  to  the  Court  that  the 
contributories  on  the  "  A  "  list  will  be  unable 
to  satisfy  the  debts  and  liabilities  of  the 
company.  For  procedure  as  to  settling  the 
lists  see  infra. 

The  liability  of  any  person  to  contribute 
to  the  assets  of  a  company  registered  under 
the  Companies  Act,  in  the  event  of  the  same 
being  wound  up,  is  deemed  (in  England)  to 
create  a  debt  of  the  nature  of  a  specialty 
accruing  due  from  such  person  at  the  time 
when  his  liability  commenced,  but  payable 
at  the  time  or  respective  times  when  calls  are 
made  for  enforcing  such  liability.  (1862 
Act,  section  75.) 

Section  7  of  the  Companies  Act  1900  pro- 
vides that  : — 

"  Whenever  a  company  limited  by  shares 
"  makes  any  allotment  of  its  shares  the 
"  company  shall  within  one  month  thereafter 
"  file  with  the  Registrar  : — 

{A)  A  return  of  the  allotments  with  full 

particulars  as  to  allottees  &c.,  and 

(B)   "In   the   case   of  shares    allotted    in 

"  whole  or  in  part  for  a  consideration 

"  other  than  cash,  a  contract  in  writing 

"constituting  the  title  of  the  allottee 

"  to  such  allotment,  together  with  any 

"  contract  for  sale,  or  for  services  or 

"  other   consideration    in    respect    of 

"  which    such    allotment    was   made, 

"  such  contracts  being  duly  stamped, 

"  and  a  return  stating  the  number  and 

"  nominal  amount  of  shares  so  allotted, 

"  the  extent  to  which  they  are  to  be 

"  treated  as  paid-up,  and  the  consider- 

"  ation    for   which    they    have    been 

"allotted." 

This  section,  which  repeals  section  25  of 

the  Companies  Act    1867,  does  not  dispense 

with  the  necessity  of  a  consideration  for  the 

shares,  but  provides  that  if  the  consideration 

is  other  than  cash,  it  shall  be  expressed  in  a 

duly  filed  contract. 

Under,  the  older  section  it  was  held  that 
if  shares  have  been  allotted  under  a  con- 
tract which  has  not  but  ought  to  have  been 
registered,  the   holder  is  liable   to   pay   for 
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such  shares  in  cash,  for  the  unregistered 
contract  would  be  no  answer  to  an  action  for 
calls  ;  but  a  transfer  of  such  shares  without 
notice  of  the  liability  to  a  bond  fide  purchaser 
who  acts  on  the  faith  of  the  transferor's  certi- 
ficate, which  states  that  the  shares  are  paid 
up  to  a  certain  amount  (fully-paid  or  other- 
wise), relieves  such  transferee  from  liability 
to  pay  the  moneys  so  expressed  to  have  been 
paid  up,  for  the  company  is  estopped  trom 
denying  the  truth  of  the  representation  on 
the  certificate.     [Burkinshaw  v.  Nichols.) 

Bankruptcy.— In  the  event  of  the  bank- 
ruptcy of  a  contributory  the  company, 
whether  in  liquidation  or  not,  may  prove  for 
arrears  of  calls  and  the  liability  for  future 
calls.  (1862  Act,  section  75,  and  Fuller  v. 
McMaJion  (1900),  i  Ch.  173.) 

{See  Debts  Provable  in  Bankruptcy.) 
Although  a  contributory  who  is  also  a 
creditor  of  a  company  is  not  allowed  to  set 
off  moneys  due  to  him  as  a  creditor  against 
moneys  (calls)  due  from  him  as  a  contribu- 
tory, an  exception  is  made  when  a  contribu- 
tory becomes  bankrupt  after  the  commence- 
ment of  the  winding-up.  In  such  a  case 
the  trustee  in  bankruptcy  may  set  off  against 
the  calls  any  moneys  due  by  the  company  to 
the  bankrupt  (except  money  due  to  the  bank- 
rupt as  a  member),  and  a  claim  may  be  made 
for  the  balance  (if  any)  either  in  the  bank- 
ruptcy or  the  winding-up,  as  the  case  may 
be.  If  any  moneys  are  due  from  a  bankrupt 
contributory  his  trustee  is  placed  upon  the 
list  of  contributories,  and  is  deemed  to  repre- 
sent the  bankrupt  for  the  purpose  of  the 
winding-up,  unless  he  has  disclaimed  before 
a  call  has  been  made,  for  he  may  (notwith- 
standing section  153  of  the  Companies  Act 
1862)  disclaim  after  a  winding-up  has  com- 
menced. In  the  event  of  a  disclaimer  there 
is,  of  course,  a  right  of  proof  against  the 
contributory's  estate  for  the  resulting  injury. 

Marriage. —  If  any  female  contributory 
marries,  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  her 
husband  shall,  during  the  continuance  of  the 
marriage,  be  liable  to  contribute  to  the 
assets  of  the  company  the  same  as  she  would 
have  been  liable  to  contribute  if  she  had  not 
married,  and  he  shall  be  deemed  to  be  a 
contributory  accordingly.  (1862  Act,  section 
78.)     The  right  course,  therefore,  in  such  a 


case  would  be  to  settle  both  husband  and 
wife  upon  the  list  of  contributories,  so  that, 
if  the  wife  survive,  her  liability  may  survive 
also. 

The  provisions  of  the  1862  Act  have,  how- 
ever, been  considerably  affected  by  the 
Married  Women's  Property  Act  1882,  section 
7  providing  that  shares  in  any  company 
which  after  the  commencement  of  that  Act 
shall  be  allotted  to,  or  placed,  registered,  or 
transferred  in  or  into  or  made  to  stand  in  the 
sole  name  of  any  married  woman  shall  be 
deemed,  unless  and  until  the  contrary  be 
shown,  to  be  her  separate  property,  and  in 
respect  of  which,  so  far  as  any  liability  may 
be  incident  thereto,  her  separate  estate  shall 
alone  be  liable  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title 
to  the  shares  is  created  or  certified,  or  in  the 
book  or  register  wherein  her  title  is  entered 
or  recorded,  or  not. .  Section  13  further 
provides  that  a  woman,  after  marriage,  shall 
continue  to  be  liable  in  respect  and  to  the 
extent  of  her  separate  property  for  all  con- 
tracts entered  into  before  her  marriage, 
including  any  sums  for  which  she  may  be 
liable  as  a  contributory,  either  before  or 
after  she  has  been  placed  upon  the  list  of 
contributories,  under  and  by  virtue  of  the 
Acts  relating  to  joint  stock  companies. 
Section  14  provides  that  a  husband  (married 
after  1882)  shall  be  liable  for  his  wife's  ante- 
nuptial debts,  contracts,  and  torts,  including 
any  liabilities  as  a  contributory,  but  only  to 
the  extent  of  any  property  belonging  to  his 
wife  which  he  acquired  or  became  entitled  to 
from  or  through  his  wife. 

The  precise  effect  of  the  Act  of  1882  upon 
section  78  of  the  Act  of  1862  is  a  matter  of 
some  uncertainty.  In  view  of  the  subsequent 
change  in  the  law  limiting  a  husband's 
liability  for  his  wife's  ante-nuptial  debts,  as 
above  stated,  the  question  is  whether  section 
78  of  the  1862  Act  is  still  in  force,  imposing 
a  special  (statutory)  liability  upon  the 
husband  to  contribute  to  the  assets  of  a 
company  in  winding-up,  although  he  would 
not  have  otherwise  been  so  liable.  The  section, 
however,  only  applies  (i)  to  a  winding-up,  so 
that  a  husband,  is  not  thereby  rendered  liable 
to  pay  calls  otherwise  than  in  the  winding-up 
of  a  company,  and  (2)  to  ante-nuptial  debts 
— that  is  to  say,  to  cases  where  the  wife  was 
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a  shareholder  before  marriage,  and  not  to 
cases  where  a  married  woman  is  placed  upon 
the  register.  A  much  narrower  interpretation 
of  the  section  has  been  suggested,  viz.  : — 

"  That,  as  a  shareholder  does  not  become 
^' a  contributory  until  winding-up  commences, 
**  the  words  *  if  any  iemale  contribiitoyy  ma.Tnes,' 
*'  require  that,  in  order  to  render  the  husband 
'*  liable,  the  marriage  must  have  taken  place 
"after  the  commencement  of  the  winding- 
-up." 

In  Ex  parte  Hatcher  (1879),  Fry,  J.,  stated, 
inter  alia,  that  "  The  liability  to  contribute, 
"in  the  case  of  winding-up,  is  a  statutory 
"liability  having  very  peculiar  incidents  of 
"its  own,  and  the  objects  and  nature  of  it 
"are  to  be  learnt  from  the  Act  of  1862 
"itself.  The  husband's  liability  clearly 
"commenced  when  he  married,  and,  there- 
"  fore,  he  is  to  be  deemed  to  owe  a  debt,  the 
"  accruing  due  of  which  commenced  from  the 
"  time  of  his  marriage.  He  is  a  contribictory 
"himself,  and  not  merely  the  husband  of  a 
"  contributory,  and  that  liability  to  contribute, 
"  which  is  made  equal  to  a  debt  of  his  own, 
"cannot  be  affected  by  the  Act  of  1874, 
"  which  only  deals  with  the  husband's 
"  liability  in  respect  of  his  wife*s  debts.  There- 
"fore  it  does  not  touch  the  husband's  own 
"  hability  to  contribute." 

Whether  the  above  would  still  be  declared 
law,  or  whether  the  Act  of  1882  is  incon- 
sistent with  the  provisions  of  section  78  of 
the  Act  of  1862,  is  a  matter  of  doubt.  There 
has  been  no  subsequent  judicial  decision,  and 
the  leading  text-book  writers  unfortunately 
express  no  definite  opinion  on  the  point. 

Death. — If  any  contributory  dies  either 
before  or  after  he  has  been  placed  on  the  list 
of  contributories  his  personal  representatives, 
heirs,  and  devisees  shall  be  liable  in  a  due 
course  of  administration  to  contribute  to  the 
assets  of  a  company  in  discharge  of  the 
liability  of  such  deceased  contributory,  and 
such  personal  representatives,  heirs,  and 
devisees  shall  be  deemed  to  be  contributories 
accordingly.     (1862  Act,  section  76.) 

"The  liabiHty  of  a  contributory  is  a 
"  specialty  debt,  debitum  in  prasenti,  solvendum 
^'infuturo,  and  may  be  enforced,  so  long  as 
"  the  shares  are  left  standing  in  the  deceased 
"  member's  name,  or  in  that  of  his  executors 


"  as  executors  merely,  both  against  his  per- 
"  sonal  estate  and  against  his  real  estate  in 
"  the  hands  of  devisees. 

"If  the  personal  representatives  make 
"default  in  payment  of  calls  made  upon 
"  them,  the  personal  and  real  estates  of  the 
"deceased  member  may  be  administered. 
"  The  heirs  and  devisees  need  not  necessarily 
"  be  placed  on  the  list  of  contributories  as 
"  well  as  the  personal  representatives,  but 
"  may  be  added  when  the^  Court  thinks  fit. 

"  Upon  the  death  of  a  member,  and  until 
"  his  shares  are  personally  accepted,  trans- 
"  ferred,  or  in  some  way  disposed  of  by  his 
"executors,  the  deceased  member — that  is, 
"his  estate — remains  a  member,  and  his 
* '  representatives  are  on  the  one  hand  entitled 
"  to  the  benefits  accruing  upon,  and,  on  the 
"  other,  are  in  their  representative  capacity, 
"but  not  necessarily  personally,  liable  for 
"  calls  in  respect  of  his  shares. 

"  Whether,  therefore,  the  shareholder  die 
"  after  the  commencement  of  the  winding- 
"  up,  and  either  before  or  after  he  has  been 
"  placed  on  the  list  of  contributories,  or 
"whether  he  have  died  many  years  before 
"the  winding-up,  but  his  shares  have  not 
"been  either  personally  accepted  or  other- 
"  wise  disposed  of  by  his  executors,  the 
"liability  of  his  estate  is  the  same,  and  is 
"  that  which  would  have  been  the  liability  of 
' '  the  shareholder  if  living. 

"  Executors,  then,  should  be  careful,  before 
"proceeding  to  distribute  their  testator's 
"estate  among  the  beneficiaries,  to  see  that 
"they  have  provided  for  the  contingent 
"liability  in  respect  of  such  shares  as  they 
"have  not  disposed  of,  for  otherwise  they 
"  may  become  personally  liable." — Buckley. 

Executors,  when  placed  upon  the  list  of 
contributories  in  respect  of  their  testator's 
shares,  are  liable  only  in  their  representative 
capacity  and  not  personally,  unless  (i)  they 
have  personally  accepted  the  shares,  or 
(2)  they  have  made  themselves  liable  for  a 
devastavit.  The  mere  recording  in  the  Share 
Register  of  the  names  of  the  representatives 
of  a  deceased  member  on  production  of  pro- 
bate or  letters  of  administration  does  not 
per  se  amount  to  an  election  on  the  part  of 
the  representatives  to  become  registered  as 
the  holders   of   the  shares  of  the  deceased 
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member;  there  must  be  a  "distinct  and 
intelligent  request  "  on  the  part  of  the  repre- 
sentatives.    (Cairns,  "L.C,  Re  Buchan.) 

Trusts. — No  notice  of  any  trust,  express, 
implied,  or  constructive,  can  be  entered  on 
the  Share  Register,  the  object  being  to  free 
the  company  from  the  responsibility  of 
enquiring  after  persons  for  whom  shares  are 
held  in  trust ;  the  trustee,  therefore,  cannot 
evade  personal  liability  in  respect  of  the 
shares  standing  in  his  name.  If  there  are 
several  trustees  each  is  liable  for  the  total 
amount  due  in  respect  of  the  shares  of  which 
he  is  one  of  the  joint  holders. 

As  between  the  trustee  and  his  cestui  que 
trust,  the  latter  is  bound  to  indemnify  the 
trustee  against  all  liabilities  attaching  to  the 
shares. 

Infancy. — The  articles  of  association  of  a 
company  sometimes  prohibit  the  allotment  or 
transfer  of  shares  to  an  infant,  but  even  apart 
from  such  a  clause  the  company  cannot  be 
compelled  to  admit  an  infant  as  a  member. 
If,  however,  shares  be  held  by  an  infant 
transferee  the  company  may,  on  ascertaining 
that  fact,  apply  for  a  rectification  of  the 
register,  so  as  to  restore  the  name  of  the 
transferor. 

If  a  shareholder  be  an  infant  at  the  date  of 
winding-up  he  cannot  be  placed  upon  the  list 
of  contributories,  but  if  he  originally  held  the 
shares  as  an  infant,  and  is  of  full  age  at  the 
date  of  winding-up,  it  is  then  a  question 
whether  or  not  he  has  elected  to  take  the 
shares. 

If,  on  coming  of  age  before  the  winding- 
up,  he  has  elected  to  take  the  shares  he  will 
be  liable  as  a  contributory.  Such  election 
may  be  evidenced  by  (i)  exercising  any  act 
of  ownership  over  the  shares,  or  (2)  failure  to 
repudiate  the  shares  within  a  reasonable  time 
after  coming  of  age. 

The  '*  A  "  list  of  contributories  will,  there- 
fore, consist  of  the  following : — 

(i)  Every  person  who  was  a  member  at 
the  commencement  of  the  winding-up, 
who  has  not  since  died  or  become  bank- 
rupt, and  subject  to  the  provisions  as 
to  infancy  stated  above. 

(2)  The  personal  representatives  (and,  if 
thought  necessary,  the  heirs  and  de- 
visees)  of    every     member    who    has 


died  since  the  commencement  of  th^ 
winding-up,  or,  having  died  previously, 
whose  shares  were  not  personally  ac- 
cepted by  his  representatives. 

(3)  The  trustee  in  bankruptcy  of  any  con- 
tributory, provided  the  shares  have  not 
been  disclaimed  before  a  call  has  been 
made. 

(4)  The  husband  of  a  female  shareholder 
(subject  to  the  provisions  of  the  Married 
Women's  Property  Act  1882,  quoted 
above) . 

The  "  B  "  list  of  contributories  will  consist 
of  all  persons  who  have  ceased  to  be  mem- 
bers within  a  year  next  preceding  the  com- 
mencement of  the  winding-up,  and,  in  the 
case  of  successive  transfers  of  shares  within 
the  year,  although  as  between  themselves 
each  transferor  has  a  right  to  be  indemnified 
by  his  transferee,  yet,  as  regards  the  com- 
pany, all  parties  to  such  transfers  are  liable 
to  be  placed  upon  the  "B"  list,  and  the 
liquidator  may  apparently  come  upon  any 
one  of  them  for  the  calls,  leaving  them  to 
settle  their  rights  iiiter  se.  {See  Measure  of 
Liability,  infra.) 

For  the  purpose  of  determining  the  year 
preceding  the  winding-up  see  Winding-up. 

Procedure. — In  the  winding-up  of  a  com- 
pany by  the  Court  the  procedure  in  settling 
the  list  of  contributories  is  as  follows: — 

The  liquidator  shall,  with  all  convenient 
speed  after  his  appointment,  settle  a  list  of 
the  contributories  of  the  company,  and  shall 
appoint  a  time  and  place  for  that  purpose. 
The  list  of  contributories  shall  contain  a 
statement  of  the  address  of,  and  the  number 
of  shares  or  extent  of  interest  to  be  attributed 
to,  each  contributory,  and  shall  distinguish 
the  several  classes  of  contributories  ;  and 
shall  also  distinguish  between  persons  who 
are  contributories  in  their  own  right,  and 
persons  who  are  contributories  as  being 
representatives  of,  or  liable  for,  the  debts  of 
others. 

It  shall  not  be  necessary,  where  the 
personal  representative  of  any  deceased  con- 
tributory is  placed  on  the  list,  to  add  the 
heirs  or  devisees  of  such  contributory ; 
nevertheless,  such  heirs  or  devisees  may  be 
added  as  and  when  the  Court  thinks  fit. 
(Rule  80,  and  1862  Act,  section  99.) 
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The  liquidator  shall  give  notice  in  writing 
of  the  time  and  place  appointed  for  the  settle- 
ment of  the  list  of  contributories  to  every 
person  whom  he  proposes  to  include  in  the 
list,  and  shall  state  in  the  notice  to  each 
person  in  what  character,  and  for  what 
number  of  shares  or  interest,  he  proposes  to 
include  such  person  in  the  list.     (Rule  81.) 

On  the  day  appointed  for  settlement  of  the 
list  ot  contributories,  the  liquidator  shall  hear 
any  person  who  objects  to  being  settled  as  a 
contributory,  and  after  such  hearing  shall 
finally  settle  the  list  which,  when  so  settled, 
shall  be  the  list  of  contributories  of  the 
company.     (Rule  82.) 

The  liquidator  shall  forthwith  give  notice 
to  every  person  whom  he  has  finally  placed 
on  the  list  of  contributories,  stating  in  what 
character,  and  for  what  number  of  shares  or 
interest  he  has  been  placed  on  the  list,  and 
in  the  notice  inform  such  person  that  any 
application  for  the  removal  of  his  name  from 
the  list,  or  for  a  variation  of  the  list,  must  be 
made  to  the  Court  by  summons  within 
twenty-one  days  from  the  date  of  the  service 
on  the  contributory,  or  alleged  contributory, 
of  notice  of  the  fact  that  his  name  is  settled 
on  the  list  of  contributories.     (Rule  83.) 

Subject  to  the  power  of  the  Court  to  extend 
the  time  or  to  allow  an  application  to  be 
made  notwithstanding  the  expiration  of  the 
time  limited  for  that  purpose,  no  application 
to  the  Court  by  any  person  who  objects  to 
the  list  of  contributories,  as  finally  settled  by 
the  liquidator,  shall  be  entertained  after  the 
expiration  of  twenty-one  days  Irom  the  date 
of  the  service  on  such  person  of  notice  of  the 
settlement  of  the  list.     (Rule  84  (i)  .) 

The  liquidator  may,  from  time  to  time, 
vary  or  add  to  the  list  of  contributories,  but 
any  such  variation  or  addition  shall  be  made 
in  the  same  manner  in  all  respects  as  the 
settlement  of  the  original  list.     (Rule  85.) 

Where  a  company  is  being  wound  up 
voluntarily,  the  liquidator  settles  the  list,  and, 
although  it  is  advisable  to  follow  the  pro- 
cedure of  a  compulsory  winding-up,  it  is  not 
essential  to  do  so.  The  list,  however,  in  any 
case,  when  settled  by  a  voluntary  liquidator 
is  only  prima  facie  evidence  of  the  liability  of 
the  persons  named  therein  to  be  contribu- 
tories.    (1862  Act,  section  133.) 


Measure  of  Liability. 
The  "  A  "  list  contributories  are  primarily 
liable  to  pay  the  debts  of  the  company,  and 
before  the  Court  will  sanction  a  call  upon  the 
**B"  list  contributories  {i.e.,  the  past 
members),  proof  must  be  given  (i)  that  debts 
remain  unsatisfied  which  were  existent  at  the 
dates  the  respective  contributories  ceased  to 
be  members,  and  (2)  that  the  assets  of  the 
company  and  the  contributions  recoverable 
from  the  whole  of  the  contributories  on  the 
"  A  "  list  will  be  insufficient  to  satisfy  all  the 
debts. 

Even  when  the  liability  of  a  "  B  "  list  con- 
tributory has  arisen,  it  is  limited  : — 

(i)  In  the  case  of  a  "  limited  company,"  to 
the  amount  left  unpaid  on  the  specific 
shares  he  formerly  held,  after  allowing 
for  the  contributions  (if  any)  received 
from  the  "  A  "  contributory  ;  and 
(2)  Whether  a  limited  or  unHmited  com- 
pany, to  the  balance  unpaid  of  such 
debts  of  the  company  as  were  existent 
at  the  date  he  ceased  to  be  a  member, 
after  allowing  for  the  amounts  paid  in 
respect  of  same  out  of  the  assets  of  the 
company,  including  the   contributions 
which     have    exhausted    the     present 
members  on  the  "  A  "  list. 
Although  the  existence  of  the  debts  referred 
to  above  (No.  2)  is  the  direct  cause  of  liability 
attaching  to  "  B."  list  contributories,  their 
contributions,  when  received,  are  not  distri- 
butable exclusively  among  such  "old"  credi- 
tors, but  are  treated  as  a  common  fund,  i.e., 
as  part  of  the  general  assets  of  the  company, 
and  applied  for  the  benefit  of  all  the  creditors 
of  the  company. 

"  You  will  apply  all  that  you  can  get  from 
"  the  existing  members  in  payment  of  the 
"  existing  debts,  no  matter  of  what  date.  If, 
"after  you  have  done  that,  there  remain 
"  debts  unsatisfied,  so  that  you  have  to  resort 
"  to  members  who  have  passed  away  from 
"  the  company  within  a  year,  then  you  will 
••  be  compelled  to  classify  the  residimm  of  the 
"  debts  so  remaining,  and  ascertain  what  part 
"  of  that  residuum  is  to  be  attributed  to  past 
"debts — that  is,  to  debts  which  pre-existed 
' '  the  transfers  made  by  past  members,  and 
"  what  portion  is  to  be  attributed  to  the  new 
"debts,  which  have  arisen  subsequently  to 
"  the  date  of  the  last  transfer.     When  you 
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"have  ascertained  the  proportion  which  is 
"attributable  to  debts  which  existed  when 
*'  the  transfers  were  made,  if  there  have  been 
' '  several  transfers  within  the  year,  you  will 
"  be  compelled  of  necessity  to  subdivide  that 
"  portion  of  the  residuum  into  several  por- 
"  tions,  according  as  you  find  that  transfers 
'*  have  been  made  within  the  past  year." 
(Lord  Westbury  in  Webb  v.  Whiffin.) 

There  is,  however,  no  rule  requiring  the 
liquidator  to  exhaust  the  later  members  of  the 
"  B  "  list  before  calling  on  the  earlier  ones. 
All  are  simultaneously  liable  as  regards  debts 
incurred  whilst  they  were  respectively  mem- 
bers. With  regard  to  successive  transferees 
of  the  same  share  during  the  year  preceding 
the  winding-up,  all  (being  on  the  "  B  "  list) 
are  apparently  liable  for  the  sum  due  in 
respect  of  such  share,  subject  to  a  right  of 
indemnity  by  each  transferor  from  his  trans- 
feree.    {Bretfs  case  and  Morris's  case.) 

The  liability  of  a  "B"  list  contributory 
with  regard  to  the  costs  and  expenses  of 
winding-up  is  restricted  to  such  costs  and 
expenses  as  have  been  necessarily  incurred 
in  calling  upon  him  for  contributions  in 
respect  of  debts. 

Adjustment  of  the  Rights  of  the 
CoNTRiBUTORiES  inter  se.  —  When  the 
creditors  of  a  company  which  is  being  wound 
up  have  been  paid  in  full,  and  a  surplus 
remains,  the  Court  (or,  if  in  voluntary 
liquidation,  the  liquidator),  after  retaining 
sufficient  to  pay  the  costs  of  winding-up,  must 
divide  the  surplus  so  remaining  amongst  the 
contributories,  according  to  their  respective 
rights  and  interests.  This  is  termed  ' '  adjusting 
therightsof  the  contributories  amongst  themselves.'' 
No  contributory  who  is  indebted  to  the  com- 
pany for  calls  or  otherwise  can  participate  in 
the  distribution,  unless  and  until  he  pays  the 
amount  due  from  him.  Before  making  a 
distribution  amongst  the  general  body  of  con- 
tributories, the  claims  of  those  who  were 
debarred  from  a  right  of  set-off  in  respect  of 
dividends  and  other  sums  due  to  them  qua 
members  must  be  taken  into  account. 

Where  a  call  has  been  made  upon  "  B  " 
list  contributories,  and  it  is  afterwards 
ascertained  that  the  contributions  were 
sufficient  to  the  extent  that  such  "B"  list 
contributions  need  not  have  been  made,  the 


"B"  list  contributories  have  a  preferential 
right  against  the  surplus  for  any  sums  they 
may  have  so  paid.     (Helbert  v.  Banner.) 

In  the  absence  of  special  provisions  the 
general  distribution  of  assets  must  be  made 
in  such  a  manner  as  to  allot  the  loss  of 
capital  to  the  members  in  proportion  to  the 
nominal  amounts  of  capital  respectively  held 
by  them. 

To  give  this  result  where  all  the  shares 
were  fully  paid,  or,  being  of  the  same 
nominal  amount,  had  equal  sums  paid  up 
thereon,  the  distribution  would  be  pro  rata ; 
but  in  some  companies  some  of  the  shares 
are  fully  paid  up  and  others  only  partly  paid, 
so  that  in  order  to  allot  the  loss  of  capital  in 
proportion  to  the  nominal  amounts  of  capital 
held  it  would  be  necessary  to  (i)  call  up  the 
difference  between  the  "short  paid"  shares 
and  the  "  fully  paid  "  shares,  and  (2)  dis- 
tribute the  assets  (augmented  by  the  calls 
just  made  upon  the  "  short  paid  "  shares) 
amongst  the  contributories  pro  rata.  Where 
certain  shares  have  been  issued  at  a  discount 
the  holder  was  held  liable  to  pay  up  the 
amount  of  such  discount  in  cash  to  the 
liquidator,  even  though  the  liabilities  of 
the  company  had  been  paid,  and  the  "call" 
had  been  made  merely  to  adjust  the  rights 
of  the  contributories  between  themselves 
{Wei ton  V.  Saffery,  1897.) 

In  Birch  v.  Cropper  the  House  of  Lords  held 
that  the  surplus  remaining  after  discharging 
the  liabilities  and  repaying  the  capital  was  to 
be  divided  among  all  the  shareholders  in  pro- 
portion to  the  nominal  amount  of  the  shares 
held  by  them,  and  not  in  proportion  to  the 
amounts  respectively  paid  up  thereon. 

Express  provision  is,  however,  generally 
made  by  the  memorandum  or  articles  of 
association  for  the  distribution  of  the  surplus 
assets  afterpayment  of  debts,  particularly  pro- 
viding for  the  prior  payment  out  of  the  assets 
of  the  preference  share  capital,  for  without 
some  such  provision  preference  shares  do  not 
confer  a  preferential  right  to  return  of  capital 
in  a  winding-up  ;  but  on  the  other  hand,  in 
the  absence  of  any  restricting  clause,  the 
preference  shares  would  be  entitled  to  par- 
ticipate rateably  with  the  ordinary  shares  in 
respect  of  any  surplus  remaining  after  paying 
off  the  whole  of  the  paid  up  capital.  [Bridg- 
ivaier  case.)     {See  Calls,  Surplus  Assets.) 
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Controlling       Accounts,  —  See    Sectional 

Ledgers. 

Control  over  Debtor.— Every  debtor  against 
whom  a  receiving  order  is  made  shall,  unless 
prevented  by  sickness  or  other  sufficient 
cause,  attend  the  first  meeting  of  his 
creditors,  and  shall  submit  to  such  exam- 
ination and  give  such  information  as  the 
meeting  may  require. 

He  shall  give  such  inventory  of  his 
property,  such  list  of  his  creditors  and 
debtors,  and  of  the  debts  due  to  and  from 
them  respectively,  submit  to  such  exam- 
ination in  respect  of  his  property  or  his 
creditors,  attend  such  other  meetings  of  his 
creditors,  wait  at  such  times  on  the  Official 
Receiver,  special  manager,  or  trustee, 
execute  such  powers  of  attorney,  con- 
veyances, deeds,  and  instruments,  and 
generally  do  all  such  acts  and  things  in  re- 
lation to  his  property  and  the  distribution  of 
the  proceeds  amongst  his  creditors  as  may 
be  reasonably  required  by  the  Official 
Receiver,  special  manager,  or  trustee,  or 
may  be  prescribed  by  general  rules,  or  be 
directed  by  the  Court  by  any  special  order 
or  orders  made  in  reference  to  any  particular 
case,  or  made  on  the  occasion  of  any  special 
application  by  the  Official  Receiver,  special 
manager,  trustee,  or  any  creditor  or  person 
interested. 

He  shall,  if  adjudged  bankrupt,  aid,  to  the 
utmost  of  his  power,  in  the  realisation  of  his 
property  and  the  distribution  of  the  proceeds 
among  his  creditors. 

If  a  debtor  wilfully  fails  to  perform  the 
duties  imposed  on  him  by  this  section,  or  to 
deliver  up  possession  of  any  part  of  his 
property  which  is  divisible  amongst  his 
creditors  under  this  Act,  and  which  is  for  the 
time  being  in  his  possession  or  under  his 
control,  to  the  Official  Receiver  or  to  the 
trustee,  or  to  any  person  authorised  by  the 
Court  to  take  possession  of  it,  he  shall,  in 
addition  to  any  other  punishment  to  which 
he  may  be  subject,  be  guilty  of  a  contempt 
of  Court,  and  may  be  punished  accordingly. 
(1883  Act,  section  24.) 

The  debtor  cannot,  however,  be  compelled 
to  submit  himself  to  a  medical  examination, 
so  that  the  trustee  may  be  enabled  to  effect 
an  insurance  on  his  life.     {Board  of  Trade  v. 

ock,  1888.) 


{See  Discovery,  &c..  Public  Examination, 
Re-direction  of  Letters.) 

Conversion  of  Shares  into  Stock.  —  See 

Memorandum  of  Association. 

Conversion  of  Stock. — The  exchange  of  one 
class  of  stock  (newly  created)  for  another 
class  (to  be  extinguished).  The  conversion 
is  generally  made  to  equalise  the  rate  of 
interest  payable  upon  the  whole  or  the 
greater  part  of  a  certain  class  oi  stock — for 
instance,  suppose  a  stock  be  divided  into  4 
per  cent,  and  3  per  cent,  classes,  the  class 
bearing  interest  at  4  per  cent,  could  be  con- 
verted into  3  per  cent,  stock,  the  holders 
being  allotted  such  a  nominal  amount  of  the 
3  per  cent,  stock  as  would  afford  them  the 
same  income  as  previously,  e.g.,  a  holder  of 
;^30o  of  4  per  cent,  stock  would  receive  ;^40o 
of  3  per  cent,  stock  on  the  conversion. 

Where  such  a  conversion  of  stock  causes 
an  increase  in  the  nominal  capital,  additional 
ad  valorem  stamp  duty  must  be  paid  upon 
such  increase  of  capital.  {Midland  Railway 
Co.  V.  Attorney -General,  H.L.  1902.) 

Co-owners. — Co-owners  are  not  necessarily 
partners,  the  distinctions  between  co-owner- 
ship and  partnership  being  : — 

(i)  Partnership  is  based  upon  agreement, 
but  co-ownership  is  not  necessarily 
the  result  of  agreement. 

(2)  Partners  are,  unless  restricted,  agents 
for  each  other,  but  co-owners  are  not 
so  unless  specially  authorised. 

(3)  Partners  cannot  dispose  of  their 
partnership  shares  without  the  con- 
sent of  the  other  partners,  but  a  co- 
owner  has  a  right  of  free  disposition 
over  his  property  without  the  consent 
of  his  co-owners. 

(4)  Partnership  involves  the  idea  of  work- 
ing for  a  profit,  but  co-ownership  does 
not  necessarily  imply  this. 

Partnership  may,  and  invariably  does, 
include  co-ownership,  but  it  cannot  be  said 
that  the  reverse  will  apply . 

Although  a  partnership  may  not  consist  of 
more  than  20  persons  (save  in  the  case  of  a 
banking  firm,  when  the  limit  is  10  persons) 
there  may  be  numerous  co-owners  —  for 
instance,  there  may  be  64   co-owners  of  a 
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ship  trading  with  their  common  property 
with  a  view  of  profit,  but  such  co-ownership 
does  not  per  se  create  a  partnership. 

Co-partnership.— 5^^  Partnership. 

Copyhold.  —  A  base  tenure  founded  upon 
immemorial  custom  and  usage  The  tenant's 
estate  partakes  of  the  nature  of  a  freehold, 
but  because  it  is  held  by  a  base  instead  of  a 
free  tenure  it  is  called  a  copyhold.  The 
evidence  of  the  copyholder's  title  is  the 
court-roll,  which  he  can  inspect,  and,  should 
he  desire,  he  can  make  copies  of  entries 
thereon.  As  this  class  of  tenure  derives  its 
whole  force  from  immemorial  custom,  no 
copyhold  estate  can  be  created  at  the  present 
day.  A  fine  is  payable  to  the  lord  of  the 
manor  on  every  grant  or  descent  of  the  copy- 
hold. The  manorial  rights  may,  under 
certain  circumstances,  be  commuted  and  the 
lands  enfranchised,  so  that  they  become 
freeholds.     {See  Land  Transfer  Act.) 

With  regard  to  a  copyhold  held  by  a  bank- 
rupt, his  trustee  may  either  (i)  disclaim 
same,  or  (2)  deal  with  it  as  if  it  had  been 
duly  surrendered,  or  conveyed  to  such  uses 
as  he  may  appoint,  and  any  appointee  of  the 
trustee  is  to  be  admitted  or  otherwise  in- 
vested with  the  property  accordingly.  The 
trustee  is  not  bound  to  be  admitted  to  the 
land  himself. 

Copyright. — The  sole  and  exclusive  privilege 
or  liberty  of  printing  or  otherwise  multiply- 
ing copies  of  any  book,  volume,  pamphlet, 
sheet  of  letterpress,  sheet  of  music,  map, 
chart,  or  plan. 

The  copyright  of  a  book,  &c.,  published  in 
the  lifetime  of  the  author  endures  for  his  life- 
time and  seven  years  after  his  death,  or  for 
42  years  after  the  date  of  first  publication, 
whichever  is  the  longer  term.  If  the  work  is 
first  published  after  the  author's  death  the 
copyright  exists  for  42  years  from  the  date  of 
first  publication,  and  belongs  to  the  pro- 
prietor of  the  manuscript. 

Copyright  is  created  by  statute,  and  does 
not  depend  upon  registration,  which  is  per- 
missive only,  and  not  compulsory.  The 
copyright  thus  commences  from  the  date  of 
first  publication,  but  no  proprietor  of  copy- 
right in  any  book,  &c.,  can  take  any  pro- 
ceedings in  respect  of  any  infringement  of 
his  copyright  unless  before  commencing  his 


proceedings  he  has  registered  his  book ;  the 
infringement  complained  of  may  thus  precede 
registration.  A  proprietor  of  copyright 
desiring  to  register  at  Stationers'  Hall  must 
lodge  there  a  demand  in  the  prescribed  form, 
setting  forth  the  particulars  of  the  book,  &c., 
for  the  purpose  of  registration.  The  demand 
must  be  signed  by  the  proprietor  and  duly 
witnessed,  and  a  fee  of  5s.  is  payable  on 
registration.  A  book  cannot  be  registered 
before  it  is  published. 

Copyright  is  an  incorporeal  right,  is 
personal  property,  and  may  be  bequeathed 
by  will.  In  the  case  of  the  owner's  bank- 
ruptcy it  vests  in  his  trustee  as  property 
available  for  the  creditors. 

Copyright  can  be  assigned  (wholly  or  in 
part),  but  the  assignment  must  be  in  writing, 
not  necessarily  under  seal.  If  the  original 
proprietor  has  been  registered,  the  assign- 
ment must  also  be  registered  before  the 
assignee  can  sue  thereunder.  If,  however^ 
the  copyright  has  not  been  registered  prior  to 
assignment,  the  latter  document  need  riot  be 
registered,  as  the  assignee  can  be  registered 
as  though  he  were  the  original  proprietor — 
but,  in  any  case,  registration  must  precede 
any  action  in  respect  of  the  copyright. 

The  Act  of  1842  provides  a  mode  of  assign- 
ment by  entry  of  the  assignee's  name  and 
address  by  the  proprietor  in  the  register  at 
Stationers'  Hall,  on  payment  of  a  fee  of  5s., 
and  such  assignment  is  as  effective  as  an 
assignment  by  deed,  and  is  not  liable  to  any 
stamp  duty. 


An  amount  representing  copyright  invari- 
ably appears  in  the  accounts  of  publishers,, 
newspaper  proprietors  and  others,  being  based 
upon  (i)  cost ;  (2)  accumulated  expenditure 
(advertisements,  losses  in  earlier  years,  &c.)  ; 
(3)  a  stated  number  of  past  years'  profits,  or 
otherwise,  according  to  circumstances. 

The  treatment  of  copyright  in  the 
accounts  involves  to  a  great  extent  consider- 
ations similar  to  those  affecting  Goodwill 
{q.v.).  The  precise  character  of  the  work 
or  works,  the  length  of  period  unexpired, 
and  the  probability  of  the  work  retaining 
its  commercial  value  during  the  period  of 
copyright,  must  all  be  considered  in  deal- 
ing with  the  item. 


Copyright] 

Accumulated  expenditure  does  not  neces- 
sarily represent  the  value  of  a  copyright, 
although  it  may  be  said  that  (indirectly)  it 
represents  the  cost  of  acquisition^  and  in 
assessing  its  value  for  Balance  Sheet  pur- 
poses this  fact  must  be  taken  into  account. 

Where  the  system  of  valuing  upon  a  basis 
of  a  stated  number  of  past  years'  profits 
(say  four  years)  is  adopted,  the  annual 
fluctuation,  be  it  increase  or  decrease,  is  not 
a  revenue  item.  The  general  tendency,  how- 
ever (particularly  in  the  case  of  joint  stock 
companies,  where  the  capital  cannot  be 
affected  by  adjustments),  is  either  to  leave 
the  item  undisturbed  as  regards  amount,  or 
interfere  with  it  only  with  the  idea  of  its 
ultimate  elimination  from  the  accounts  by 
instalments  out  of  profits. 

Corporation. — '*  Corporations  are  artificial 
"  persons  created  by  law  and  endowed  by  it 
"  with  the  capacity  of  perpetual  succession. 
^'  They  consist  of  collective  bodies  of  men  or 
"of  single  individuals;  the  first  are  called 
"  corporations  aggregate,  the  second  corpora- 
"  tions  sole  {t.g.^  a  bishop).  The  existence  of 
"corporations  is  constantly  maintained  by 
"  the  succession  of  new  individuals  in  the 
'*  place  of  those  who  die  or  are  removed." 

Thus  a  corporation  is  considered  as  a  dis- 
tinct individual  from  the  persons  composing 
it.  The  property  of  the  corporation  and  not 
that  of  its  members  is  liable  for  its  debts, 
although  the  members  may  be  liable  to  con- 
tribute to  the  assets  of  the  corporation.  The 
corporation  may  sue  and  be  sued  by  its  own 
members  (but  see  Public  Officer). 

Although  a  corporation  ' '  has  neither  body 
"  to  be  kicked,  a  soul  to  be  saved,  nor  a 
**  mind  to  harbour  ill-will,"  it  apparently 
may  be  sued  for  wrongful  acts.  So,  in  the 
case  of  a  company  registered  under  the 
Companies  Act  1862  et  seq.,  an  intent  to 
prefer  a  creditor  may  be  proved  against  the 
company  in  the  event  of  winding-up  (upon 
evidence  of  any  act  in  relation  to  the  com- 
pany's property,  which,  if  done  by  an  in- 
dividual trader,  would  have  been  deemed  a 
fraudulent  preference  in  the  event  of  his 
bankruptcy),  and  the  act  rendered  invalid 
accordingly. 
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The  Interpretation  Act  1889  provides  that 
the  expression  "person"  shall,  unless  the 
contrary  intention  appears,  in  every  Act 
passed  since  1889,  include  any  body  of 
persons,  corporate  or  unincorporate. 

Corpus. — See  Capital  (Legal). 

Cost  Accounts. — The  term  "Cost  Accounts" 
in  its  widest  sense  implies  a  system  of 
accounting  for  the  materials  and  labour 
employed,  and  in  some  cases  the  working 
expenditure  incurred,  in  the  manufacture 
of  a  commodity  or  commodities,  cr  a  class 
of  commodities,  so  as  to  show :  — 

(i)  The  prime  cost  or  cost  oT  production 
(according  to  the  system  employed) 
of  each  particular  work  or  commodity 
or  class  of  same,  so  that  the  manu- 
facturer may  know  :  — 
{a)  What  profit  or  loss  he  has  made 
or  sustained  thereon — ^if  sold. 

[b)  What  price  he  should  charge 
therefor  when  completed — if  not 
sold. 

{c)  What  price  he  should  base  his 
future  estimates  upon  in  respect 
of  similar  commodities. 

(2)  The  disposition  of  the  materials  con- 
sumed and  labour  employed,  for  if 
[a)  The  cost  of  materials  consumed 
and  labour  employed  be  charged 
against  the  cost  of  the  various 
productions ;  and 

{i)  Such  costs  of  production  are  not 
excessive,  but  yield  a  satisfac- 
tory margin  of  profit ;  and 

[c)  The  aggregate  of  such  margins 
of  profit  (as  ascertained  from  the 
costs  of  the  various  commodi- 
ties) agrees  approximately  with 
ihe  corresponding  balance 
shown    by    the   financial   books, 

ihen  it  follows  that  the  expenditure 
in  respect  of  materials  and  labour  has 
been  justified. 

The  question  as  to  whether  it  is  practic- 
able or  necessary  (i)  to  ascertain  the  cost 
of  each  article  produced,  or  (2)  to  ascer- 
tain the  cost  of  each  department  only,  oar 


Cost] 


97 


[Co=surety 


{3)     to     ascertain     both     individual     and 
collective  costs,  must  depend  upon  the  par- 
ticular  circumstances   in   each   case.      The 
method  adopted  will  also  depend  to  some 
extent  upon  circumstances,  but  generally  a 
S3''stem    of    Cost    Accounts    must    provide 
for:  — 
{a)  The   distribution   of  the   direct  wages 
over    the    various    "  units,"     whether 
articles,     departments,     contracts,     or 
jobs  in  hand. 

[b)  The  distribution  over  the  various 
"  units "  oif  the  materials  employed, 
whether  issued  from  store  or  specific- 
ally obtained.     [See  Stores  Account.) 

[c)  The.  apportionment  of  fixed  or  other 
charges — e.g.,  supervision  and  time- 
keeper's wages — incurred  in  connec- 
tion with  the  manufacture,  produc- 
tion, or  completion  (as  the  case  may 
be),  which  cannot  be  specifically 
allotted  to  any  particular   "  unit," 

This  apportionment  may  be  based  on  (i) 
time  occupied,  or  (2)  turnover,  or  (3)  value 
of  materials  used,  or  (4)  amount  of  wages 
involved,  or  otherwise,  according  to 
requirements  or  circumstances. 

{See  Cost  of  Production,  Manufacturers' 
Accounts.) 

Cost  Book  Mining  Company. — A  company 
formed  by  a  number  of  persons  who  have 
decided  to  contribute  capital  in  certain  pro- 
portions in  order  to  search  for  ores,  or  work 
a  mine.  They  appoint  an  agent  called  the 
purser,  who  conducts  the  affairs  of  the 
mine.  The  purser  keeps  a  Cost  Book 
wherein  is  entered  the  names  of  the  share- 
holders and  the  number  of  shares  respec- 
tively held  by  each.  The  minutes  of  all 
proceedings  are  also  recorded  in  this 
book,  and  are  required  to  be  signed  by  all 
present  at  the  various  meetings.  The  purser 
enters  all  receipts  and  payments  in  respect 
of  the  mine  in  the  Cost  Book  and  prepares 
a  statement  periodically  showing  the 
financial  position.  This  must  be  done  once 
at  least  in  every  sixteen  weeks,  but  it  is 
generally  done  about  once  in  every  two 
months.  A  meeting  of  the  shareholders  is 
called  to  consider  the  purser's  reports  and 


accounts  and,  if  a  profit  has  been  made,  to 
declare  a  dividend.  Subject  to  any  special 
provision  to  the  contrary  a  shareholder  in  a 
Cost  Book  partnership  may  relinquish  or 
transfer  his  shares  upon  paying  to  the 
purser  his  share  of  the  liabilities  (if  any)  to 
date.  Where  the  shares  are  relinquished 
notice  must  be  given  to  the  purser,  and 
where  they  are  transferred  an  entry  of  the 
transfer  must  be  made  by  the  purser  in  the 
Cost  Book. 

Although  a  Cost  Book  mining  company  is 
practically  a  partnership,  it  does  not  con- 
stitute a  partnership  within  the  meaning  of 
the  Partnership  Act,  1890.  These  companies 
appear  to  occupy  an  intermediate  position 
between  an  ordinary  joint  stock  company 
and  an  ordinary  partnership. 

This  class  of  company  is  peculiar  to  the 
Stannaries  of  Devon  and  Cornwall. 

Cost  of  Production. — The  total  expenditure 
incurred  in  the  production  of  a  commodity, 
as  distinct  from  the  prime  cost,  which  is  the 
original  or  direct  cost  of  same.  {See  Manu- 
facturers' Accounts.) 

Co-surety. — One  who  is  a  surety  in  conjunc- 
tion with  another  ot  others. 

One  of  several  sureties  on  paying  the  debt 
has  a  right  of  contribution  from  his  co- 
sureties (i)  whether  they  are  bound  jointly 
or  severally  ;  (2)  in  the  same  or  in  different 
instruments ;  and  (3)  whether  aware  or 
ignorant  of  their  mutual  relationship, 
provided  they  are  sureties  for  the  same 
debtor   and  the   same  transaction. 

All  must  contribute  equally  if  they  are 
sureties  for  an  equal  amount,  otherwise 
their  contributions  must  be  in  the  agreed 
proportions. 

No  contribution  can  be  recovered  from  a 
co-surety  for  any  sum  beyond  the  amount 
for  which  he  has  agreed  to  be  bound,  nor 
does  the  right  to  recover  contribution  arise 
until  a  surety  has  paid  more  than  his  just 
and  proper  proportion  as  agreed  between 
him  and  his  co-sureties,  although  he  may 
have  paid  a  considerable  sum  and  his  co- 
sureties have  paid  nothing. 
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Where,  however,  a  creditor  has  obtained 
a  judgment  against  one  or  more  of 
co-sureties  for  the  whole  of  the  debt, 
the  surety  may,  without  faying  the 
deity  bring  an  action  against  a  co-surety 
for  help  to  meet  the  amount  of  the 
judgment,  for  it  is  clear  that  if  there  are 
two  or  more  sureties  equally  liable,  the 
satisfaction  of  a  judgment  for  the  full 
amount  of  the  debt  by  one  surety  will  in- 
volve a  payment  by  him  in  excess  of  his 
due  proportion,  and  give  rise  to  a  right  of 
contribution.  But,  as  already  stated,  the 
surety  is  not  in  such  a  case  called  upon 
possibly  "  to  ruin  himself  before  seeking 
relief." 

Co-sureties  are  entitled  to  the  benefit  of 
all  securities  obtained  by  one  of  their 
number,  whether  they  were  aware  of  such 
securities  or  not. 

In  addition  to  his  right  of  contribution 
from  co-sureties  in  respect  of  any  payment 
in  excess  of  his  just  proportion,  a  co-surety 
has  his  right  of  recoupment  from  the 
principal  debtor  for  the  whole  amount  he 
has  paid  to  discharge  his  obligation,  after 
deducting,  of  course,  any  sums  received 
from  co-sureties. 

In  the  event  of  the  insolvency  of  one  or 
more  of  a  number  of  co-sureties,  the  due 
proportions  for  which  the  solvent  sureties 
were  liable  are  correspondingly  increased. 
Thus,  if  there  were  originally  five  co- 
sureties and  two  became  bankrupt  (the 
estates  providing  no  dividend)  any  surety 
paying  the  whole  of  the  debt  guaranteed 
would  be  entitled  to  recover  contribution 
to  the  extent  of  one-third  from  each  of  the 
other  solvent  co-sureties,  instead  of  the 
one-fifth  for  which  they  were  originally 
liable. 

The  liability  of  a  bankrupt  co-surety  to 
contribution,  although  unascertained  at 
the  time  of  the  bankruptcy  proceedings,  is 
a  debt  provable  in  the  bankruptcy.  The 
discharge  of  a  bankrupt,  or  the  acceptance 
by  a  creditor  of  a  composition  or  scheme 
under  the  Bankruptcy  Acts,  does  not  release 
any  person  who  was  jointly  bound  or  had 
made  any  joint  contract  with  the  bankrupt 
or  debtor. 


The  Statute  of  Limitations  does  not 
begin  to  run  against  a  surety  suing  a  co- 
surety for  contribution  until  the  liability  of 
the  surety  is  ascertained,  i.e.,  until  the 
claim  of  the  principal  creditor  has  been 
established  against  him;  although  at  the 
time  of  the  action  for  contribution  the 
statute  may  have  run  as  between  the  prin- 
cipal creditor  and  the  co-surety.  [See 
Guarantee.) 

Countersign. — The  signature  of  a  subordinate 
officer  upon  a  document,  to  vouch  for  the 
authenticity  of  the  signature  or  signatures 
of  his  superior  officer  or  officers  upon  the 
same  document. 

Country  Notes.— The  bank  notes  of  all  banks 
of  issue,  other  than  the  Bank  of  England. 
They  do  not  constitute  legal  tender. 

Coupon.— A  piece  cut  off.  The  interest  pay- 
able upon  debenture  bonds  and  the  like 
is  sometimes  distributed  by  means  of 
coupons.  Upon  or  after  the  issue  of  the 
bond  a  sheet  is  issued,  containing  a  certain 
number  of  "  pay  orders,"  representing  the 
successive  periods  in  which,  interest  will 
become  payable.  As  each  due  date  comes 
round  the  particular  section  of  the'  sheet 
must  be  detached,  and  payment  will  be 
made  thereon,  as  and  where  indicated  upon 
the  coupon  itself. 

A  coupon  for  interest  attached  to  or 
issued  with  any  security,  or  with  any  agree- 
ment or  memorandum  for  the  renewal  or 
extension  of  time  for  payment  of  a  security, 
is  exempt  from  duty  (of  id.) — Stamp 
Act  1 89 1 — and  the  exemption  applies 
whether  the  coupons  are  issued  with  the 
security  or  issued  subsequently  in  a  sheet. 
(Finance  Act  1894.) 

Covenant.  — An  agreement  under  seal  between 
two  or  more  parties,  by  which  one  (or  more) 
of  the  parties  pledges  to  the  other,  or  others, 
either  that  some  act  has  been  done  or  will 
be  done,  or  stipulates  for  the  truth  of  certain 
facts. 

Cover. — Securities  in  the  form  of  bonds,  scrip, 
certificates,  &c.,  deposited  with  a  lender  as 
security  for  a  loan,  generally  with  a  margin 
in  value,  to  cover  the  risk  of  loss  in  the 
event  of  the  default  of  the  borrower. 
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The  term  is  also  applied  to  the  deposit 
sometimes  required  by  stockbrokers  before 
entering  into  speculative  transactions  on 
behalf  of  a  client. 

Covering  Debentures. — Those  issued  to  the 
trustees  (under  a  trust  deed)  "covering" 
the  whole  amount  of  the  debentures  issued 
by  a  company  to  the  various  holders.  The 
trust  deed  (itself)  is  not  a  "  debenture," 
and,  as  a  consequence,  chattels  used 
to  be  excluded  therefrom,  to  avoid  the 
provisions  of  the  Bills  of  Sale  Acts, 
but  by  giving  the  trustees  debentures 
for  the  whole  issue  they  were  thereby 
collaterally  secured  by  a  floating  charge 
upon  the  chattels  and  other  effects  of 
the  company  without  being  called  upon 
to  register  such  charge  as  a  bill  of  sale,  the 
17th  section  of  the  Bills  of  Sale  Act  of  1882 
exempting  certain  debentures  from  the  pro- 
visions of  the  Act.  Since  the  ist  January 
1901  any  resort  to  this  procedure  will  be 
ineffectual,  as  section  14  of  the  Companies 
Act  1900  requires  every  mortgage  or  charge 
created  by  a  company  after  the  commence- 
ment of  the  Act  and  purporting  {inter  alia) 
to  secure  any  issue  of  debentures  to  be 
registered  within  21  days  of  its  creation. 
[See  Register  of  Mortgages.)  The  payment 
of  interest  to  the  individual  holders 
operates  in  satisfaction  pro  tanto  of  the 
interest  on  the  "  covering  debentures,"  for, 
although  documents  exist  for  double  the 
amount  of  debentures  issued,  the  actual 
indebtedness,  as  regards  principal  and 
interest,  is  unaffected.  {See  Debenture, 
Trust  Deed.) 

Cover  Note. — A  note  issued  by  an  insurance 
company  (generally  fire,  accident,  or 
guarantee)  setting  forth  the  terms  and 
subject  matter  upon  which  a  proposal  for 
insurance  has  been  made,  and  declaring 
that  subject  to  certain  conditions  the 
proposer  shall  be  "  covered "  until  a 
policy  has  been  prepared  and  issued  in 
conformity  therewith,  or  until  notice  be 
given  that  the  proposal  has  been  declined. 
A  cover  note  generally  remains  in  force  for 
30  days  only. 

Coverture.  -The  (legal)  state  of  a  woman  dur- 
ing marriage.    Formerly  it  gave  rise  to  certain 


disabilities  in  respect  of  property,  but  since 
1882  these  have  been  almost  entirely  removed. 

Credit. — Trust  or  confidence  ;  commercially  a 
person  is  said  to  give  credit  when  he 
advances  money  upon  loan,  or  transfers 
goods,  or  other  property,  to  another, 
without  stipulating  for  immediate  payment. 

In  economics  credit  is  treated  as 
negative  capital,  for  it  enables  those  who 
have  an  industry  but  no  (positive)  capital 
— or  an  insufficiency  of  it — to  carry  on  such 
industry,  credit  being  the  capital  of  others 
which  serves  to  supplement  and  render  more 
complete  the  available  resources  of  the  trader. 

In  bookkeeping,  the  term  credit  is  applied 
to  all  entries  corresponding  with,  or  as 
opposed  to,  the  debit  entries.  The  placing 
of  an  amount  to  the  credit  of  a  personal 
account,  either  records  a  right  of  the  par- 
ticular person  to  demand  such  amount,  or 
else  serves  to  record  the  satisfaction  of  an 
equivalent  cross  demand.  The  general 
YiiU  in  bookkeeping  is  to  place  all  credit 
entries  upon  the  right-hand  side  of  the 
various  books  of  account,  the  debit  entries 
being  placed  upon  the  left-hand  side. 

This  is,  however,  a  rule  ensuring 
uniformity  of  practice  rather  than  a  book- 
keeping principle.     {See  Debit.) 

Defoe  (writing  in  1731)  makes  the  follow- 
ing observations  in  his  Complete  English 
Tradesman  :— 

"  A  tradesman  ought  to  consider  and 
"  measure  well  the  extent  of  his  own  strength ; 
♦*  his  stock  of  money  and  credit  is  properly 
"his  beginning;  for  credit  is  a  stock  as 
"  well  as  money.  He  that  takes  too  much 
"  credit  is  really  in  as  much  danger  as  he 
'•that  gives  too  much  credit;  and  the 
♦'  danger  lies  particularly  in  this,  if  the 
"tradesman  overbuys  himself,  that  is,  buys 
*'  faster  than  he  can  sell,  buying  upon  credit, 
' '  the  payments  perhaps  become  due  too 
''  soon  for  him  ;  the  goods  not  being  sold, 
"he  must  answer  his  bills  upon  the 
"  strength  of  his  proper  stock — that  is,  paly 
"  for  them  out  of  his  own  cash ;  if  that 
"  should  not  hold  out,  he  is  obliged  to  put 
"  off  his  bills  after  they  are  due,  or  suffer 
"  the  impertinence  of  being  dunned  by  the 

"  creditor This     impairs     his 

"  credit  j  and  if  he  comes  to  deal  with  the 
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"  same  merchant  or  clothier,  or  other  trades- 
"man  again,  he  is  treated  like  one  that  is 
"but  an  indifferent  paymaster;  and, 
"although  they  may  give  him  credit  as 
"  before,  yet,  depending  that  if  he-  bargains 
"  for  six  months,  he  will  take  eight  or  nine 
"in  the  payment,  they  consider  it  in  the 
^^  price  and  use  him  accordingly ;  and  this 
"  impairs  his  gain,  so  that  loss  of  credit  is, 
"indeed,  loss  of  money,  and  this  weakens 
"  him  both  ways. 

"A  tradesman,  therefore,  especially  at 
"  the  beginning,  ought  to  be  v.ery  wary  of 
"  taking  too  much  credit ;  he  had  much 
"  better  slip  the  occasion  of  buying  now  and 
"  then  a  bargain  to  his  advantage,  for  that 
"is  usually  the  temptation,  than  buying  a 
"  greater  quantity  of  goods  than  he  can  pay 
"  for,  run  into  debt,  and  be  insulted  ;  and, 
"  at  last,  ruined.  Merchants  and  wholesale 
"dealers,  to  put  off  their  goods,  are  very 
"  apt  to  promjpt  young  shopkeepers  and 
"  young  tradesmen  to  buy  large  quantities  of 
"goods  and  take  large  credits  at  first;  but 
"  if  the  young  beginner  does  not  find  a  vent 
"  for  the  quantity,  he  is  undone ;  for,  at 
"  the  time  of  payment,  the  merchant  expects 
"  his  money,  whether  the  goods  are  sold  or 
"  not ;  and,  if  he  cannot  pay,  he  is  gone  at 
"once.  The  tradesman  that  buys  warily, 
"  always  pays  surely,  and  every  young 
"  beginner  ought  to  buy  cautiously  ;  if  he 
"has  money  to  pay,  he  need  never  fear 
"  goods  to  be  had  ;  the  merchant's  ware- 
"  houses  are  always  open,  and  he  may 
"  supply  himself  upon  all  occasions,  as  he 
"  wants,  and  as  his  customers  call.     .     .     , 

"  It  is  not  possible  in  a  country  where 
"  there  is  such  an  infinite  extent  of  trade  as 
"we  see  managed  in  this  kingdom,  that 
"  either  on  one  hand  or  another  it  can  be 
"  carried  on  without  a  reciprocal  credit  both 
"  taken  and  given  ;  but  it  is  so  nice  an 
"  affair,  that  I  am  of  opinion  as  many 
"  tradesmen  break  with  giving  too  much 
"  credit  as  break  with  taking  it.  The  danger, 
"  indeed,  is  mutual  and  very  great.  What- 
"  ever,  then,  the  young  tradesman  omits, 
"let  him  guard  against  both  giving  arid 
"  taking  too  much  credit." 

{See  Bookkeeping,  Capital.) 


Credit  Note.— An  advice,  acknowledgment, 
or  admission  of  indebtedness  sent  or  made 
in  writing  by  a  debtor  to  his  creditor.  The 
term  is  used  commercially  in  connection 
with  the  note  of  allowance  made  by  a 
vendor  in  respect  of:  — 
(i)  Goods  returned  ; 

(2)  Short  weight ; 

(3)  Abatement  in  price  ; 

(4)  Packages  returned,  &c. 

Creditor, — One  who  credits,  believes,  or 
trusts  another ;  commercially  one  to  whom 
a   sum   of    money    is    due.     {See   Secured 

Creditor.) 

Credit   Sales. — Sales    made,    in    respect    of 

which  payment  is  postponed,  the  price 
being  recorded  in  the  books  of  account  of 
the  vendor.  The  buyer  becomes  a  debtor, 
and  the  price  of  the  goods  a  book  debt. 

Cross  Bill.— 5^^  Re-draft. 

Crossed  Cheque. — A  cheque  bearing  across 
the  face  the  addition  of  two  parallel  trans- 
verse lines,  either  with  or  without  the  words 
"and  Company,"  or  any  abbreviation  thereof, 
or  with  OY  without  the  words  "  not  negotiable." 
Thus  :— 


(I) 


(2) 


(3) 


The    above    are    instances    of    "  general 
crossings." 
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When  a  cheque  bears  across  its  face  an 
addition  of  the  name  of  a  banker,  either  with 
or  without  the  words  "not  negotiable,"  that 
addition  constitutes  a  "  special  crossing"  to 
that  banker,  thus  : — 


(2) 


(3) 


\3v^ 


\o\^ 


\3.a' 


„V0*^"" 


&o^ 


The  above  are  instances  of  **  special 
crossings." 

The  Bills  of  Exchange  Act  1882  does 
not  recognise  the  words  "account  payee," 
or  the  name  of  the  payee  in  full  (written 
across  the  face  of  a  cheque)  as  part  of  the 
crossing,  and  a  banker  would  be  justified 
in  disregarding  such  additional  words. 

The  drawer  may  issue  a  cheque,  crossed 
either  generally  or  specially,  or  he  may 
issue  it  uncrossed.  Where  uncrossed  the 
holder  may  cross  it  generally  or  specially,  or 
being  crossed  generally  he  may  cross  it 
specially,  and  whether  crossed  generally  or 
specially  he  may  add  the  words  '^not 
negotiable. ' '  Where  an  uncrossed  cheque,  or 
a  cheque  crossed  generally,  is  sent  to  a 
banker  for  collection,  he  may  cross  it 
specially  to  himself,  and  where  a  cheque  is 
crossed  specially  to  a  banker,  that  banker  may 
cross  it  again  to  another  banker  for  collection. 

The  crossing  is  a  material  part  of  the 
cheque,  which  cannot  be  lawfully  obliterated 
or  altered  except  as  stated  above.  (1882  Act, 
sections  76,  77,  78.) 


A  crossed  cheque  is  only  payable  through 
a  banker,  that  is  to  say,  the  holder  cannot 
obtain  a  direct  cash  payment  from  the 
banker  (as  can  be  done  in  the  case  of  an 
"open"  cheque),  but  must  pass  the  cheque 
through  a  banking  account,  either  with  the 
banker  upon  whom  the  cheque  is  drawn,  or 
with  some  other  banker. 

Where  a  banker  pays  a  cheque  crossed 
generally,  otherwise  than  to  a  banker,  or  if 
crossed  specially,  otherwise  than  to  the 
banker  to  whom  it  is  crossed  (or  his  agent 
for  collection  being  a  banker),  he  is  liable  to 
the  true  owner  of  the  cheque  for  any  loss  he 
may  sustain  owing  to  the  cheque  having 
been  so  paid,  provided  that  where  a  cheque 
is  presented  for  payment  which  does  not  at 
the  time  of  presentment  appear  (i)  to  be 
crossed,  or  (2)  to  have  had  a  crossing  which 
has  been  (a)  obliterated,  or  [b)  added  to,  or 
(c)  altered  otherwise  than  as  authorised 
by  the  Bills  of  Exchange  Act,  the  banker 
paying  the  cheque  in  good  faith  and  without 
negligence  shall  not  be  responsible  or  incur 
any  liability,  nor  shall  the  payment  be 
questioned  by  reason  of  having  been  made 
(under  such  circumstances)  otherwise  than  to 
a  banker,  or  to  the  banker  to  whom  the 
cheque  is  or  was  crossed,  or  his  agent  for 
i  collection  being  a  banker,  as  the  case  may  be 
(Section  79.)  Where  a  banker  (in  good  faith 
and  without  negligence)  pays  a  crossed 
cheque  according  to  the  terms  of  the  crossing, 
he  is  protected  to  the  extent  that  he  is  in  the 
same  position  as  if  payment  of  the  cheque 
had  been  made  to  the  true  owner  thereof, 
(Section  80.) 

Cross  Proof. — See  Joint  and  Separate  Estates, 

Crown    Debts.  —  Debts  due  to  the  Crown. 

The  Crown  claims  priority  for  its  debts 
over  all  other  creditors.  In  bankruptcy  and 
winding-up  procedure  the  Preferential  Pay- 
ments Act  1888  {qrij.)  provides  for  the  prior 
payment  of  such  taxes  as  may  be  due  to  the 
Crown,  having  become  due  and  payable 
within  a  year  previous  to  the  commence- 
ment of  bankruptcy  or  winding-up  as  the 
case  may  be  ;  whilst  an  order  of  discharge 
does  not  release  the  bankrupt  from  any 
debt  with  which  he  may  be  chargeable  at 
the  suit  of  the  Crown,  unless  the  Treasury 
certify  in  writing  their  consent  to  his  being 
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discharged    therefrom.      (1883   Act,    section 

30-) 

The  Crown  is  bound  by  the  provisions  of 
the  Bankruptcy  Acts  so  far  as  regards  (i) 
priorities  of  debts,  (2)  remedies  against  pro- 
perty, (3)  the  trustee's  right  of  disclaimer, 
(4)  the  efect  of  a  composition,  and  (5)  the 
cfect  of  the  debtor's  discharge,  but  the 
Crown  is  not  affected  by  the  "relation 
back"  of  the  trustee's  title.  (1883  Act, 
section  150,  and  Re  Bonham,  10  Ch.D.) 

In  the  administration  of  the  estates  of 
deceased  persons  the  debts  due  to  the 
Crown  after  payment  of  reasonable  funeral 
and  testamentary  expenses  rank  in  priority 
to  all  other  debts  of  the  deceased. 

Cum  Dividend.— With  dividend.  When  a 
stock  is  sold  it  is  presumed  to  carry 
with  it  any  accruing  dividend,  unless 
there  is  an  agreement  to  the  contrary 
or  the  Stock  Exchange  Committee  has 
declared  the  stock  "  ex  dividend."  If 
the  transaction  takes  place  after  the 
Transfer  Books  have  been  closed  (and  it 
is  a  registered  stock)  the  purchaser  may 
either  collect  the  dividend  from  the  seller, 
or,  if  already  declared  and  ascertained,  he 
may  deduct  same  from  the  purchase-money. 
If,  however,  the  stock  be  sold  "  ex  divi- 
dend "  the  seller  has  the  right  to  retain  or 
recover  from  the  purchaser  the  dividend 
just  paid  or  about  to  be  paid. 

Cumulative  Legacy.— 5^^  Legacy. 

Cumulative     Preference     Shares.  —  See 

Preference  Shares  and  Stock. 

Current  Account. — See  Account  Current. 

Custom.  —  Long    usage.      If    a    custom    be 

universal  it  is  common,  but  if  it  affect  only 
certain  districts  or  classes  then  it  is  par- 
ticular, and  should  present  the  following 
characteristics  in  order  to  be  upheld  and  be 
judicially  noted,  viz.  :  — reasonable,  cer- 
tain, compulsory,  legally  possible,  and 
immemorial. 

Channell,   J.,    has    held    that    a  custom 

judicially  noted  is  not  a  rule  of  law,  but  a 

judicial  recognition  of  a  fact — the  fact  being 

that  the  practice  so  recognised  as  customary 

,  generally    prevailed.      The    recognition    of 


such  a  custom  would  be  withdrawn  upon 
proof  that  as  a  matter  of  fact  a  new  practice 
generally  prevailed,  in  place  of  the  former. 

Custom  House.  — The  building  where  Govern- 
ment officials  receive  duties  on  imported 
goods,  and  where  vessels  are  "  entered  "  on 
arrival,  and  "  cleared  "  when  leaving  port. 

Customs. — Duties  charged  upon  commodities 
on  their  importation  into,  or  exportation  out 
of,  a  country. 

Customs  of  Merchants. — See  Law  Merchant. 

Cy-pres. — Near  to  it.  "  The  principle  of  this 
"  doctrine  is  that  where  a  testator  has  two 
"  objects  which  are  incompatible  and  one  is 
"  primary  or  general  and  the  other  is  secon- 
"  dary  or  particular,  the  latter  is  sacrificed 
"  so  that  the  testator's  intention  may  be 
"  carried  out  as  near  as  may  be  according 
"  to  law." 


Damage  Survey.  —  An  inspection  held  by 
surveyors,  or  other  competent  persons,  to 
ascertain  the  nature  and  extent  of  the 
damage  to  a  vessel  or  cargo. 

Data. — Grounds  whereon  to  proceed ;  facts 
from  which  to  draw  a  conclusion. 

Date. — The  time  (generally  the  day)  an  event 
happened  or  something  was  done  or  is 
intended  to  be  done. 

A  deed  (unless  it  be  an  escrow)  takes  effect 
from  the  date  of  its  delivery,  so  that,  pro- 
vided the  date  of  delivery  can  be  proved,  a 
deed  will  be  good  even  though  it  is  not  dated, 
or  contains  a  false  or  impossible  date  {e.g., 
31st  February). 

A  bill  of  exchange  is  not  invalid  by  reason 
only  that  it  is  not  dated,  is  ante -dated  or  post- 
dated, or  bears  the  date  of  a  Sunday.  (1882 
Act,  sections  3  and  13). 

The  date  of  an  acceptance  or  indorsement 
is  deemed  to  be  the  true  date  in  the  absence 
of  evidence  to  the  contrary  (section  13),  but 
the  presumption  may  be  rebutted,  e.g.,  for  the 
purpose  of  avoiding  the  effect  of  the  Statute 
of  Limitations. 

Where  a  bill  is  issued  undated,  and  is  pay- 
able at  a  fixed  period  after  date  or  sight,  any 
holder  mav  insert  therein  the  true  date  of 
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issue,  and  the  bill  shall  be  payable  accord- 
ingly, provided  that  where  a  wrong  date  has 
been  inserted  the  bill  shall  nevertheless  be 
deemed  to  be  correctly  dated  as  regards  a 
holder  in  due  course,  and  also  as  regards  the 
party  who  inserted  the  date  if  he  made  the 
mistake  ^o«a^^^.     (Section  12.) 

Except  where  an  indorsement  bears  a  date 
after  the  maturity  of  a  bill  every  negotiation 
IS  prima  facie  deemed  to  have  been  effected 
before  the  bill  was  overdue  (section  36),  and 
in  the  absence  of  evidence  to  the  contrary 
indorsements  are  deemed  to  have  been  made 
in  the  order  in  which  they  appear  on  the  bill. 
(Section  32.) 

Where  a  bill  is  payable  at  a  fixed  period 
after  date,  after  sight,  or  after  the  happening 
of  a  specified  event,  the  time  of  payment  is 
determined  by  excluding  the  day  from  which 
the  time  is  to  begin  to  run  and  by  including 
the  day  of  payment.  The  term  "  month  "  in 
a  bill  means  calendar  month.     (Section   14.) 

A  will  is  to  be  construed  with  reference  to 
the  real  and  personal  estate  comprised  in  it 
to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appears 
in  the  will. 

Dating:  Forward. — A  practice  adopted  by 
some  sellers  of  goods  of  dating  an  invoice 
some  agreed  period  later  than  the  time  the 
goods  in  question  are  actually  delivered. 
The  object  is  to  attract  buyers  by  the  long 
credit  which  such  a  system  offers,  but  as 
the  sellers  must  necessarily  charge  (by  in- 
crease of  price)  for  such  accommodation  and 
increased  risk  of  making  bad  debts,  it  is  not 
a  system  which  can  in  any  way  be  recom- 
mended. Apart  from  the  principles  involved, 
such  a  system  of  "dating  forward  "  intensifies 
the  difficulty  of  obtaining  a  correct  account 
of  the  purchases  of  a  concern  in  respect  of  a 
particular  period,  and  the  stock  on  hand  at 
the  end  thereof,  particularly  so  where  the 
practice  is  carried  on  largely.      [See  Credit.) 

Day  Book. — A  book  containing  a  chronological 
record  ;  commercially  a  record  of  transactions 
day  by  day.  The  term  is  usually  applied  in 
bookkeeping  to  the  Sales  (Day)  Book,  or  the 
Purchase  (Day)  Book,  wherein  are  recorded 
the  sales  and  purchases  respectively,  although 
obviously  the  term  is  of  wider  application. 


Days  of  Grace. — The  time  of  indulgence 
allowed  to  an  acceptor  for  payment  of  a  bill 
of  exchange  or  promissory  note. 

In  the  United  Kingdom,  3  days  called  days 
of  grace  are  added  to  the  time  of  pay- 
ment of  the  bill  or  promissory  note,  and 
ordinarily  the  bill  or  note  is  due  and  payable 
on  the  last  day  of  grace. 

There  are  no  days  of  grace  allowed  on  : — 
(i)  Bills  payable  on  demand  ;  and 
(2)  Bills  expressed  to  be  payable  "  with- 
out grace." 


{A)  When  the  last  day  of  grace  falls  on 
a  Sunday,  Christmas  Day,  Good 
Friday,  or  a  public  fast  or  thanks- 
giving day, 

the  bill  is  due  and  payable  on  the  preceding 
business  day  (with  the  exception  mentioned  in 
C  below). 

[B)  When  the  last  day  of  grace  is  a-Bank 
holiday  (other  than  Christmas  Day 
and  Good  Friday)  or 

(C)  When  the  last  day  of  grace  is  a 
Sunday  and  the  second  day  of  grace 
is  a  Bank  holiday, 

the  bill  is  due  and  payable  on  the  succeeding 
business  day.  (1882  Act,  section  14.)   Thus: — 
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(The  asterisk  shows  the  day  upon  which  the  bill  is 
payable.) 

Where  a  bill  is  drawn  in  one  country  and 
is  payable  in  another,  the  due  date  thereof  is 
determined  according  to  the  law  of  the  place 
where  the  bill  is  payable.  That  is  to  say,  if 
an  English  bill  were  payable  in  a  country 
which  allowed  no  days  of  grace,  the  bill  would 
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be  payable  on  the  date  fixed  by  the  instrument,    i 
but  a  foreign  bill  payable  in  England  would 
be  entitled  to  3  days'  grace. 

Dead  Charges. — The  term  applied  to  the 
expenses  of  a  manufacturer  which  are  not 
directly  chargeable  against  the  cost  '  of 
any  process  or  commodity.  {See  Cost 
Accounts,  Establishment  Expenses,  Head 
Ofiice  Charges,  Manufacturers'  Accounts.) 

Dead  Freight. — That  portion  of  the  freight 
payable  by  a  shipper  who  has  agreed  to 
supply,  but  has  not  supplied,  a  full  cargo,  at 
the  agreed  rate  upon  the  quantity  short 
shipped. 

Dead  Rent. — See  Royalty. 

Death  Duties. — Duties  levied  upon  the 
estates  of  deceased  persons,  or  upon  persons 
to  whom  any  benefits  accrue  by  the  death  of 
others.  {See  Estate  Duty,  Legacy  Duty, 
Settlement  Estate  Duty,  Succession  Duty.) 

Death   of    Bankrupt   or    Debtor.  —  If  a 

debtor  by  or  against  whom  a  bankruptcy 
petition  has  been  presented  dies,  the  proceed- 
ings in  the  matter  shall,  unless  the  Court 
otherwise  orders,  be  continued  as  if  he  were 
alive.  (1883  Act,  section  108.)  If  a  debtor 
against  whom  a  bankruptcy  petition  has  been 
filed  dies  before  service  thereof,  the  Court 
.  may  order  service  to  be  effected  on  the 
personal  representatives  of  the  debtor  or  on 
such  other  persons  as  the  Court  may  think 
fit.     (Rule  156a.) 

If  a  debtor  dies  after  a  receiving  order  has 
been  made  against  him,  an  order  of  adjudica- 
tion may  nevertheless  be  made  {Re  Walker, 
1886),  but  after  the  death  of  a  bankrupt  the 
trustee  cannot  exercise  a  general  power  of 
appointment  vested  in  the  deceased.  {Re 
Nicholls,  1885.)     {See  Deceased  Insolvent.) 

Debenture. — An  acknowledgment  of  a  debt ; 

-  '♦  securities  given  by  companies."  A  deben- 
ture issued  by  a  company  takes  the  form  of 
an  instrument  under  the  seal  of  the  company, 
containing  a  covenant  to  repay  the  principal 
sum  for  which  the  company  therein  admits 
indebtedness,  together  with  interest  thereon 
at  an  agreed  rate.  The  debenture  usually 
contains  a  charge  upon  all  or  some  of  the 
company's  property,  and  is  issued  subject  to 
such  conditions  as  may  be  agreed  upon, 
which  are  generally  endorsed  upon  the 
debenture. 


Where  a  debenture  contains  such  a  charge, 
or  is  issued  with,  and  in  pursuance  of,  a  trust 
deed  which  contains  such  a  charge,  it  is 
called  a  mortgage  debenture.  Where  there  is 
no  charge  incorporated  in  the  debenture,  it  is 
called  a  simple  debenture  or  naked  debenture. 

Where  the  debentures  are  further  secured 
by  a  trust  deed,  the  freeholds  and  leaseholds 
of  the  company  are  usually  conveyed  to 
trustees  for  the  debenture-holders,  thus 
protecting  the  debenture-holders  against 
the  danger  of  having  their  claims  postponed 
to  those  of  subsequent  mortgagees  in  respect 
of  the  property  so  conveyed,  the  other 
property  of  the  company,  stock-in-trade, 
book  debts,  &c.,  being  subject  to  a  charge 
contained  in  the  debentures  called  a  floating 
charge.  {See  Covering  Debentures,  Floating 
Charge.) 

Every  mortgage  or  charge  created  by  a 
company  (since  i  Jan.  1901)  for  the  purpose 
of  securing  any  issue  of  debentures  must  be 
"registered"  {see  infra),  but  this  must  not 
be  confused  with  what  are  termed  "  Regis- 
tered Debentures"  as  distinct  from  "De- 
bentures to  Bearer,"  which  form  two  of 
the  classes  into  which  debentures  are 
commonly  divided. 

Registered  debentures  are  those  which  are 
expressed  to  be  payable  only  to  the  registered 
holder.  To  effect  a  change  of  ownership  they 
must,  therefore,  be  transferred  (as  in  the  case 
of  shares  or  stock)  and  the  instrument  of 
transfer  duly  registered  with  the  company. 
The  stamp  duty  upon  registered  debentures 
is  per  scale  (based  upon  the  rate  ot  2s.  6d. 
per  cent.),  and  the  stamp  duty  upon  the 
transfer  thereof  is  at  the  rate  of  los.  per  cent. 
It  has  been  held  that  where  debentures  are 
issued  as  redeemable  at  a  premium  at  some 
future  date  the  stamp  duty  payable  on  issue 
(2s.  6d.  per  cent.)  must  cover  the  amount  of 
the  premium  as  well  as  the  * '  face  value ' '  of  the 
debenture.  {Rowell's  case  (1897)  2  Q.B.  194.) 
But  in  Knight's  Deep  v.  Commissioners  (App. 
Cas.  1899)  it  was  held  that  stamp  duty  was 
not  payable  on  a  premium  payable  only  if 
redemption  took  place  at  the  company's 
option  at  an  earlier  date  than  that  originally 
fixed.  {See  Redeemable  Debentures.)  Of 
course,  in  the  event  of  a  transfer,  the 
los.  per  cent,  is  payable  upon  the  con- 
sideration for  such  transfer. 
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Dehentuns  to  hearer  are  those  which  are 
payable  to  the  bearer  thereof,  and  which  pass 
by  deHvery.  The  holder  is  not  registered, 
nor  is  any  written  assignment  necessary,  the 
transfer  stamp  duty  being  thus  avoided,  but 
the  stamp  duty  payable  upon  the  debenture 
itself  is  los.  per  cent. 

Debentures  to  bearer  are  not  issued  so 
frequently  as  registered  debentures.  {See 
Negotiable  Instruments.) 

A  further  distinction  must  be  made  between 
redeemable  or  terminable  debentures  and 
irredeemable  or  perpetual  debentures. 

Redeemable  debentures  are  those  which 
provide  for  repayment  of  the  principal  sums 
(i)  upon  specified  dates,  (2)  upon  being 
"  drawn  "  for  redemption,  or  (3)  after  certain 
notice  has  been  given  of  intention  to  repay. 

Irredeemable  debentures  are  those  which  are 
issued  upon  condition  that  the  principal  sums 
secured  are  repayable  only  (i)  on  default  of 
payment  of  interest,  (2)  on  the  winding-up 
of  the  company,  or  (3)  on  default  as  regards 
some  special  condition. 

Debentures  issued  by  a  company  may, 
therefore,  be  classified  as  follows: — 

(i)  Charge — 

(fl)  Under   trust   deed,    with    a   charge, 
either    with    or     without     covering 
debentures. 
[b)  Without  a  trust  deed,  but  debenture 

containing  a  charge. 
{c)  Without  any  charge. 

(2)  Holder — 

{a)  Registered. 
{h)  Bearer. 

(3)  Repayment — 

{a)  Redeemable  or  terminable. 
[b)  Irredeemable  or  perpetual. 
There  is  no  statutory  limit  imposed  as  to 
the  amount  a  company  can  borrow  upon 
debentures,  but  the  articles  of  association 
sometimes  impose  such  a  limit.  The  com- 
pany must,  however,  have  power  to  borrow, 
and  this  will  depend  upon  its  memorandum 
and  articles  of  association.  Generally,  the 
memorandum  expressly  authorises  the  issue 
of  debentures,  but  it  appears  that  a  company 
may  borrow  upon  an  implied  power  in  the 
memorandum.  Authority  to  borrow  upon  the 
security  of  the  uncalled  capital  requires  to  be 
in  more  definite  terms, but  the  power  maybe 
contained  in  either  the  memorandum  or  the 


articles,  a  provision  in  the  latter  being  suffi- 
cient if  the  memorandum  is  silent  thereon ; 
but  such  a  power  in  the  articles  will  be  of  no 
avail  if  inconsistent  with  the  memorandum. 
Where  the    memorandum    and    articles    are 
silent  upon  the  point,  the  articles    may   be 
altered  by  special  resolution  so  as  to  enable 
the  company  to  charge  the  uncalled  capital. 
The  rights  of  a  debenture-holder  having  a 
charge  upon  the  company's  property  are  : — 
(i)  To    sue    for  repayment  of    principal, 
interest,  and  costs. 

(2)  To  present  a  petition  to  wind  up  the 
company. 

(3)  To  prove  in  the  winding-up. 

(4)  To  appoint  a  receiver. 

The  latter  is  the  more  usual  course,  but,  as 
a  general  rule,  these  rights  accrue  only  on 
the  default  of  the  company,  in  respect  of  all 
or  any  of  the  conditions  under  which  the 
debenture  was  issued. 

Debentures  may  be  issued  at  par,  at  a 
premium,  or  at  a  discount,  but  the  actual 
liability  of  the  company  so  issuing  is 
measured  by  the  nominal  amount  of  the 
debentures  in  question;  in  the  case  of  an 
issue  of  debentures  redeemable  at  a  premium, 
the  contingent  liability  in  respect  of  such 
premium  must  be  recognised,  and  in  many 
cases  it  is  gradually  provided  for.  (5^^ 
Execution  Creditor,  Preferential  Payments, 
Trust  Deed.) 

Registration.—  Section  14  of  the  Companies 
Act  igoo  provides  that  every  mortgage  or 
charge  created  by  a  company  after  ist 
January  1901,  being  a  mortgage  or  charge  for 
the  purpose  of  securing  any  issue  of  deben- 
tures, "  shall,  so  far  as  any  security  on  the 
"  company's  property  or  undertaking  is 
"thereby  conferred,  be  void  against  the 
"liquidator  and  any  creditor  of  the  com- 
•' pany,  unless  filed  with  the  Registrar  for 
"registration  in  manner  required  by  this 
"Act  within  twenty-one  days  after  the  date  of 
"its  creation,  but  without  prejudice  to  any 
"  contract  or  obligation  for  repayment  of  the 
"  money  thereby  secured"  {i.e.,  the  debt  may 
be  good,  but  the  remedies  available  for 
enforcement  of  such  debt  will  only  be  those 
open  to  an  unsecured  creditor). 

The  "  manner  "  of  registration  "  required 
by  the  Act  "  is  the  entry  by  the  Registrar  on 
payment  of  the  prescribed  fee  in  a  register 
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to  be  kept  by  him  of  (i)  the  date  of  creation 
of  the  charge,  (2)  the  amount  secured,  (3) 
short  particulars  of  the  property  charged,  and 
(4)  the  names  of  the  mortgagees  or  persons 
entitled  to  the  charge.  "With  respect  to  a 
series  of  pari  passu  debentures,  it  is  only 
necessary  to  record  (t)  the  total  amount 
secured,  (2)  the  dates  of  the  resolutions 
creating  the  series  and  of  the  covering  deed 
(if  any),  (3)  a  general  description  of  the  pro- 
perty, and  (4)  the  names  of  the  trustees  (if 
any)  for  the  debenture-holders. 

Where  [more  than  one  issue  is  made  of 
debentures  in  the  same  series,  the  company 
may  require  the  Registrar  to  enter  the  date 
and  amount  of  any  particular  issue,  but  an 
omission  to  do  this  shall  not  affect  the 
validity  of  the  debentures  issued. 

The  Registrar  must  give  a  certificate  of 
such  registration  (which  certificate  is  con- 
clusive evidence  of  compliance  with  the 
requirements),  and  the  company  must  cause 
a  copy  of  this  certificate  to  be  endorsed  on 
every  debenture  or  certificate  of  debenture 
stock  issued  by  the  company,  the  payment  of 
which  is  secured  by  the  mortgage  or  charge 
so  registered. 

It  is  the  duty  of  the  company  to  supply 
the  Registrar  with  the  necessary  particulars 
for  registration,  but  the  charge  may  be 
registered  on  the  application  of  any  person 
interested  therein. 

The  register  is  open  to  inspection  by  any 
person  on  payment  of  the  prescribed  fee,  not 
exceeding  is. 

A  copy  of  every  instrument  creating  a 
charge  requiring  registration  as  aforesaid  is 
to  be  kept  at  the  registered  office  of  the  com- 
pany, and  to  be  open  to  inspection  by  the 
members  and  creditors  of  the  company  on  pay- 
ment of  the  prescribed  fee,  not  exceeding  is. 
A  copy  of  one  debenture  is  sufficient  in  the 
case  of  a  uniform  series. 

In  the  event  of  omission  to  register  or  the 
misstatement  of  any  particular,  a  Judge  of 
the  High  Court  is  given  discretionary  power 
to  order,  on  the  application  of  the  company 
or  of  any  person  interested,  that  the  time 
for  registration  be  extended,  or  that  the 
omission  or  misstatement  be  rectified. 
(Section  15.)  In  Re  Joplin's  Brewery  Company, 
Lim.  (1901),  Mr.  Justice  Buckley  stated  that 


in  cases  where  the  time  for  registration  is 
extended  under  this  section,  the  order 
(following  the  practice  upon  similar  applica- 
tions under  the  Bills  of  Sale  Act  1878  (sec- 
tion 14) )  ought  to  contain  the  words  :  "  But 
*'  this  order  is  to  be  without  prejudice  to  the 
"  rights  of  parties  acquired  prior  to  the 
"  time  when  such  debentures  shall  be 
"  actually  registered." 

The  Registrar  may  order  a  memorandum 
of  satisfaction  to  be  entered  on  the  register 
on  proof  that  a  registered  charge  has  been 
satisfied,  and  shall,  if  required,  furnish  the 
company  with  a  copy  thereof.     (Section  16.) 

The  company  and  its  officers  who  wilfully 
make  default  in  registration  of  any  such 
mortgage  or  charge,  and  any  persons  who 
permit  the  delivery  of  a  debenture  without 
the  endorsement  thereon  of  the  copy  certi- 
ficate, are  liable  to  penalties. 

In  addition  to  the  register  kept  by  the 
Registrar,  the  company  is  required  to  keep 
one.     (5^^  Register  of  Mortgages.) 

Aiidit. — It  is  important  that  an  auditor 
should  examine  the  conditions  upon  which 
debentures  have  been  issued,  for  although  it 
may  not  be  incumbent  upon  him  in  all  cases 
to  inform  the  shareholders  that  a  breach  of 
such  conditions  has  been  committed,  it  is 
desirable  that  he  should  acquaint  himself 
with  the  facts,  so  that  he  can  exercise  his 
judgment  as  to  whether  he  should  refer  in 
his  report  to  any  such  breach,  for  it  is  con- 
ceivable that  under  certain  circumstances  it 
may  not  be  necessary  to  disclose  the  fact. 

An  example  of  a  breach  of  condition  is 
the  creation  of  specific  mortgages  on  free- 
holds or  leaseholds  ranking  in  priority  to 
existing  debentures,  notwithstanding  an 
undertaking  of  the  company  not  to  do  so. 


The  term  debenture  is  also  a  Custom  House 
term  used  to  signify  the  certificate  given  by 
the  Customs  authorities  to  an  exporter  of 
goods  upon  which  drawback  is  allowed 
entitling  him  to  receive  the  amount  therein 
specified.     {See  Drawback.) 

Debenture-holders.— As  applied  to  com- 
panies, the  persons  to  whom  the  interest  and 
principal  moneys  secured  by  debentures  are 
payable,  and  who  possess  the  rights  and 
privileges  conferred  either  by  the  debentures 
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themselves,  or  by  the  trust  deed  by  which 
the  debenture-holders  are  further  secured. 
They  are  creditors  of  the  company  in  ques- 
tion, and  where  the  debenture  (as  is  usual) 
confers  a  floating  charge  they  rank  before 
the  unsecured  creditors,  ranking  only  after 
specific  mortgages  (if  any),  and  the  pre- 
ferential payments  provided  for  by  the 
Preferential  Payments  Acts  of  1888  and  1897. 
{See  Debenture,  Execution  Creditor,  Floating 
Charge,  Receiver.) 

Debenture  Stock. — In  reply  to  the  self- 
imposed  question,  "  What  is  the  difference 
between  debentures  and  debenture  stock?  " 
Mr.  Palmer  says  : — '*  Debenture  is  the  name 
*'  given  to  a  contract  usually  under  seal. 
"  Debenture  stock  is  the  name  given  to  a 
"  debt  of  a  special  character.  Hence  they 
"  differ  as  much  inter  se  as  a  mortgage  deed 
"  and  a  mortgage  debt." 

Ordinarily  debenture  bonds  are  only  trans- 
ferable in  their  entirety,  but  debenture  stock 
may  be  transferred  in  whole  or  part,  provided 
that  such  part  does  not  involve  a  fraction  of 
a  stated  amount.  Usually  the  stock  is  made 
transferable  in  multiples,  say,  of  ;£"io,  and  in 
some  cases  each  of  the  multiples  has  a  dis- 
tinguishing number,  similar  to  the  method 
of  identifying  shares. 

Debit. — In  bookkeeping  the  term  "debit"  is 
applied  to  all  entries  corresponding  with  or 
opposed  to  the  credit  entries.  The  placing  of 
an  amount  to  the  debit  of  a  Personal  Ac- 
count either  records  a  right  to  demand  such 
amount  from  the  particular  person,  or  serves 
to  record  the  satisfaction  of  an  equivalent 
cross  demand.  The  general  rule  in  book- 
keeping is  to  place  all  debit  items  on  the  left- 
hand  side  of  the  various  books  of  account, 
the  credit  entries  being  placed  upon  the  right- 
hand  side. 

With  regard  to  items  placed  upon  the  debit 
side,  such  as  will  ultimately  be  received  or 
continue  to  be  enjoyed  [e.g.,  book  debts  and 
lands  purchased)  are  to  be  considered  as 
assets,  and  those  which  will  not  be  recovered 
{e.g.,  trade  expenses)  represent  losses  or 
charges  against  profits.  Conversely,  items 
placed  upon  the  credit  side  which  will  ulti- 
mately have  to  be  paid  (by  the  person  whose 
accounts  are  under  review)  must  be  treated 
as  liabilities,  whilst  the  credit  items  which  do 


not  involve  a  liability  {e.g.,  commissions  re- 
ceived) are  to  be  treated  as  profits.  {See 
Bookkeeping,  Credit.) 

Debit  Note.— An  advice  of  indebtedness  sent 
or  made  in  writing  by  a  creditor  to  his  debtor  ; 
a  statement  of  goods  sold  or  expenses  in- 
curred. 

Debt. — A  sum  of  money  due  from  one  person 
to  another.     {See  Chose  in  Action.) 

Debtor. — A  person  who  owes  a  sum  of  money 
to  another. 

Debtors  Act  1869. — Any  person  adjudged 
bankrupt  ....  shall  in  each  of  the  cases 
following  be  deemed  guilty  of  a  mis- 
demeanour, and  on  conviction  thereof  shall 
be  liable  to  be  imprisoned  for  any  time  not 
exceeding  two  years,  with  or  without  hard 
labour :  that  is  to  say, 

(1)  If  he  does  not,  to  the  best  of  his 
knowledge  and  belief,  fully  and  truly 
discover  to  the  trustee  administering 
his  estate  for  the  benefit  of  his 
creditors  all  his  property,  real  and 
personal,  and  how,  and  to  whom,  and 
for  what  consideration,  and  when  he 
disposed  of  any  part  thereof,  except 
such  part  as  has  been  disposed  of  in 
the  ordinary  way  of  his  trade  (if  any), 
or  laid  out  in  the  ordinary  expense  of 
his  family,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

(2)  If  he  does  not  deliver  up  to  such 
trustee,  or  as  he  directs,  all  such  part 
of  his  real  and  personal  property  as  is 
in  his  custody  or  under  his  control, 
and  which  he  is  required  by  law  to 
deliver  up,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

(3)  If  he  does  not  deliver  up  to  such 
trustee,  or  as  he  directs,  all  books, 
documents,  papers,  and  writings  in 
his  custody  or  under  his  control 
relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud  : 

(4)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  ....  or 
within  four  months  next  before  such 
presentation  ....  he  conceals  any 
part  of  his  property  to  the  value  of 
ten   pounds  or  upwards,  or  conceals 


Debtors] 


io8 


[Debtors 


any  debt  due  to  or  from  him,  unless 
the  jury  is  satisfied  that  he  had  no 
intent  to  defraud : 

(5)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  ....  or 
within  four  months  next  before  such 
presentation  ....  he  fraudulently 
removes  any  part  of  his  property  of 
the  value  of  ten  pounds  or  upwards  : 

(6)  If  he  makes  any  material  omission  in 
any  statement  relating  to  his  affairs, 
unless  the  jury  is  satisfied  that  he  had 
no  intent  to  defraud  : 

(7)  If  knowing  or  believing  that  a  false 
debt  has  been  proved  by  any  person 
under  the  bankruptcy  ....  he  fail 
for  the  period  of  a  month  to  inform 
such  trustee  as  aforesaid  thereof  : 

(8)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  ....  he 
prevents  the  production  of  any  book, 
document,  paper,  or  writing  affecting 
or  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had 
no  intent  to  conceal  the  state  of  his 
affairs,  or  to  defeat  the  law  : 

(9)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  .... 
or  within  four  months  next  before 
such  presentation  .  .  .  .  he  conceals, 
destroys,  mutilates,  or  falsifies,  or  is 
privy  to  the  concealment,  destruction, 
mutilation,  or  falsification  of  any  book 
or  document  affecting  or  relating  to 
his  property  or  affairs,  unless  the  jury 
is  satisfied  that  he  had  no  intent  to 
conceal  the  state  of  his  affairs,  or  to 
defeat  the  law  : 

(10)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  .... 
or  within  four  months  next  before 
such  presentation  ....  he  makes 
or  is  privy  to  the  making  of  any  false 
entry  in  any  book  or  document 
affecting  or  relating  to  his  property 
or  affairs,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  conceal  the 
state  of  his  affairs,  or  to  defeat  the 
law  : 
(11)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  .... 
or  within  four  months  next  before  such 


presentation  ....  he  fraudulently 
parts  with,  alters,  or  makes  any 
omission,  cr  is  privy  to  the  fraudu- 
lently parting  with,  altering,  or 
making  any  omission  in  any  document 
affecting  or  relating  to  his  property  or 
affairs  : 

(12)  If  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  .... 
or  at  any  meeting  of  his  creditors 
within  four  months  next  before  such 
presentation  ....  he  attempts  to 
account  for  any  part  of  his  property  by 
fictitious  losses  or  expenses  : 

(13)  If  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition 
against  him  .  .  .  .  he  by  any  false 
representation  or  other  fraud  has 
obtained  any  property  on  credit  and 
has  not  paid  for  the  same  : 

(14)  If  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition 
against  him  ....  he,  being  a 
trader,  obtains,  under  the  false  pre- 
tence of  carrying  on  business  and 
dealing  in  the  ordinary  way  of  his 
trade,  any  property  on  credit,  and  has 
not  paid  for  the  same,  unless  the  jury 
is  satisfied  that  he  had  no  intent  to 
defraud  : 

(15)  If  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition 
against  him  ....  he,  being  a 
trader,  pawns,  pledges,  or  disposes  of, 
otherwise  than  in  the  ordinary  way 
of  his  trade,  any  property  which  he 
has  obtained  on  credit  and  has  not 
paid  for,  unless  the  jury  is  satisfied 
that  he  had  no  intent  to  defraud  : 

(16)  If  he  is  guilty  of  any  false  representa- 
tion or  other  fraud  for  the  purpose  of 
obtaining  the  consent  of  his  creditors 
or  any  of  them  to  any  agreement  with 
reference  to  his  affairs  or  his  bank- 
ruptcy. 

(Section  11.) 

Section  11  of  the  Debtors  Act  1869  shall 
have  effect  as  if  there  were  substituted 
therein  for  the  words  "  if  within  four  months 
"  next  before  the  presentation  of  a  bank- 
"  ruptcy  petition  against  him,"  the  words 
"  if    within    four    months    next   before   the 
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"presentation  of  a  bankruptcy  petition  by 
"  or  against  him,  or  in  the  case  of  a  receiving 
"  order  made  under  section  103  of  the  Bank- 
"  ruptcy  Act  1883,  before  the  date  of  the 
"order."     (1890  Act,  section  26.) 

If  any  person  who  is  adjudged  a  bankrupt 
.  .  .  .  after  the  presentation  of  a  bank- 
ruptcy petition  against  him  ....  or 
within  four  months  before  such  presentation 
.  .  .  .  quits  England  and  takes  with  him 
or  attempts  or  makes  preparation  for  quitting 
England  and  for  taking  with  him  any  part 
of  his  property  to  the  amount  of  twenty 
pounds  or  upwards,  which  ought  by  law  to 
be  divided  amongst  his  creditors,  he  shall 
(unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud)  be  guilty  of  felony,  punish- 
able with  imprisonment  for  a  time  not 
exceeding  two  years  with  or  without  hard 
labour.     (Section  12.) 

Any  person  shall  in  each  of  the  cases 
following  be  deemed  guilty  of  a  mis- 
demeanour, and  on  conviction  thereof  shall 
be  liable  to  be  imprisoned  for  any  time  not 
exceeding  one  year,  with  or  without  hard 
labour  :  that  is  to  say, 

(i)  If  in  incurring  any  debt  or  liability  he 
has  obtained  credit  under  false  pre- 
tences, or  by  means  of  any  other 
fraud  : 

(2)  If  he  has,  with  intent  to  defraud  his 
creditors,  or  any  of  them,  made  or 
caused  to  be  made  any  gift,  delivery, 
or  transfer  of  or  any  charge  on  his 
property :  {Semble  under  the  Act  of 
Elizabeth  and/or  the  Bankruptcy 
Acts.) 

(3)  If  he  has,  with  intent  to  defraud  his 
creditors,  concealed  or  removed  any 
part  of  his  property  since  or  within 
two  months  before  the  date  of  any 
unsatisfied  judgment  or  order  for  pay- 
ment of  money  obtained  against  him. 

(Section  13.) 

If  any  creditor  in  any  bankruptcy  .  .  . 
wilfully  and  with  intent  to  defraud  makes 
any  false  claim,  or  any  proof,  declaration,  or 
statement  of  account  which  is  untrue  in  any 
material  particular,  he  shall  be  guilty  of  a 
misdemeanour  punishable  with  imprisonment 
not  exceeding  one  year,  with  or  without  hard 
labour.     (Section  14.) 


Where  a  trustee  in  any  bankruptcy  (or  the 
Official  Receiver)  reports  to  the  Court  •.  .  . 
that  in  his  opinion  a  bankrupt  has  been 
guilty  of  any  offence  under  this  Act,  or 
where  the  Court  is  satisfied  upon  the  repre- 
sentation of  any  creditor  or  member  of  the 
committee  of  inspection  that  there  is  ground 
to  believe  that  the  bankrupt  has  been  guilty 
of  any  offence  under  this  Act,  the  Court 
shall,  if  it  appears  to  the  Court  that  there  is 
a  reasonable  probability  that  the  bankrupt 
may  be  convicted,  order  the  trustee  to  prosecute 
the  bankrupt  for  such  offence.     (Section  16.) 

Debts    Provable    in    Bankruptcy.  —  All 

debts  and  liabilities,  present  or  future, 
certain  or  contingent,  to  which  the  debtor  is 
subject  at  the  date  of  the  receiving  order,  or 
to  which  he  may  become  subject  before  his 
discharge  by  reason  of  any  obligation 
incurred  before  the  date  of  the  receiving  order y 
shall  be  deemed  to  be  debts  provable  in 
bankruptcy,  ivith  the  following  exceptions  : — 
{a)  Unliquidated  damages  arising  out  of  a 

tort,  and 
(6)  Debts    which,  in  the  opinion  of   the 
Court,  are  incapable   of  being  fairly 
estimated.     (1883  Act,  section  37.) 
If  judgment  has  been  obtained  in  an  action 
of    tort,   before   the  date   of    the    receiving 
order,  the  claim  becomes  a  judgment  debt 
and  is  provable,  but  the  consideration  for  a 
judgment  debt  may  be  inquired  into.     "If  a 
"judgment  were  conclusive,  a   man   might 
'*  allow    any   number   of   judgments    to    be 
"obtained   by  default    against   him   by  his 
'*  friends  or  relations  without  any  debt  being 
"  due  on  them  at  all,"     (James,  L.J.) 

With  regard  to  a  debt  contracted  by  a. 
person  with  the  debtor,  after  notice  of  an 
available  act  of  bankruptcy  having  been 
committed  by  the  debtor,  it  has  been 
held  that  section  37  (2)  ot  the  Bankruptcy 
Act  1883  does  not  provide  that  such  a  debt 
is  "not  provable"  in  the  bankruptcy,  but 
only  that  the  creditor  is  under  a  personal 
disability  in  respect  of  proof.  {Buck well  v. 
horman,  1898.)  If,  therefore,  the  debt  (but 
for  the  notice  of  the  act  of  bankruptcy) 
would  have  been  a  provable  debt,  the 
creditor  has  no  remedy — he  cannot  prove  in 
the  bankruptcy,  being  {personally  debarred, 
nor    can    he   sue   the  debtor  after  he  has 
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obtained  his  discharge,  for  the  discharge 
releases  him  from  all  debts  provable  in  the 
bankruptcy. 

Note. — This  provision  does  not  apply  to  a 
bill  holder  who,  being  himself  liable  on  the 
bill,  was  compelled  to  take  up  the  bill  after 
notice  of  an  act  of  bankruptcy.  {McKinnon 
V.  Armstrong,  1877.) 

Although  ordinarily  debts  provable  in 
bankruptcy  are  in  respect  of  obligations 
incurred  before  the  date  of  the  receiving  order, 
where  a  debtor  is  adjudged  bankrupt  upon 
the  annulment  of  a  composition  or  scheme 
which  has  been  previously  sanctioned  by  the 
Court  (but  lor  some  reason  not  carried  out), 
in  such  cases  any  debt  provable  in  other 
respects  which  has  been  contracted  before 
the  date  of  the  adjudication  will  be  provable  in 
the  bankruptcy.  (1890  Act,  section  3  (15).) 
The  following  are  some  special  instances  of 
debts  which  are,  or  are  not,  provable,  as 
the  case  may  be : — 

Life  Annuities. — The  value  of  these  can  be 
estimated  and  proved  for. 

Alimony.  —  There  can  be  no  proof  for 
arrears  of  alimony  which  have  become  due 
since  the  date  of  the  receiving  order.  An 
order  for  the  payment  of  alimony  may  be 
varied  from  time  to  time  according  to  the 
means  of  the  husband  ;  there  is,  therefore, 
no  means  of  placing  a  value  upon  the  future 
payments  for  the  purpose  of  proof  in  bank- 
ruptcy. {Linton  v.  Linton,  1885.)  The  un- 
certainty as  to  the  continuance  of  the 
obligation  to  make  the  payments  exists  not 
only  as  to  future  payments  but  also  as  to 
arrears,  for  the  Divorce  Court  can  and  will 
wholly  or  partially  relieve  a  husband  from 
payment  of  arrears  if  it  is  just  to  do  so,  and 
it  was  decided  in  Kerr  v.  Kerr  (1897)  that 
arrears  of  alimony,  even  though  due  at  the 
date  of  the  receiving  order,  were  not  prov- 
able in  the  bankruptcy. 

Voluntary  Bonds. — Proof  will  be  admitted 
jn  respect  of  these  (ranking  pari  passu  with 
the  other  creditors),  provided  they  are  not 
fraudulent  as  against  creditors,  and  there  are 
no  special  circumstances  to  justify  rejection. 

Debts  founded  upon  fraud  or  an  illegal 
■consideration,  or  statute-barred  debts,  are  not 
provable. 

Calls  on  Shares.— A  company,  whether  in 
liquidation  or  not,  may  prove  for  arrears  of 


calls  and  the  liability  to  future  calls  in  the 
event  of  the  bankruptcy  of  a  contributory. 
(1862  Act,  section  75,  and  Fuller  v.McMahon 
(1900)  I.  Ch.  173.) 

But  if  the  shares  are  marketable  the  claim 
for  future  calls  can  be  avoided  by  a  sale  and 
transfer  to  some  person  acceptable  to  the 
company.  The  contingent  liability  to  be 
placed  upon  the  "  B  "  list  in  the  event  of  a 
winding-up  order  being  made  within  12 
months  of  the  transfer  may,  however,  need 
to  be  considered  in  some  cases. 

Arrears  of  salary  and  commission  (apart 
from  the  Preferential  Payments  Act)  may  be 
proved  for,  but  there  is  apparently  no  right 
of  proof  for  future  commissions.  Where  a 
manager  or  other  servant  is  under  an  agree- 
ment for  a  period  of  years,  he  may  prove  for 
future  salary  for  the  unexpired  portion  of  the 
term,  less  an  allowance  for  the  probability  of 
his  obtaining  other  employment  {Yelland's 
case),  and  quare,  less  an  allowance  for  the 
probability  of  his  decease,  if  a  long  period. 

Section  37  (8)  of  the  Bankruptcy  Act  1883 
provides:  — 

**  Liability  "  shall  for  the  purpose  of  this 
Act  include  any  compensation  for  work  or 
labour  done,  any  obligation  or  possibility  of 
an  obligation  to  pay  money  or  money's  worth 
on  the  breach  of  any  express  or  implied 
covenant,  contract,  agreement,  or  undertak- 
ing, whether  the  breach  does  or  does  not 
occur,  or  is  or  is  not  likely  to  occur  or  capable 
of  occurring  before  the  discharge  of  the 
debtor,  and  generally  it  shall  include  any 
express  or  implied  engagement,  agreement, 
or  undertaking  to  pay,  or  capable  of  resulting 
in  the  payment  of  money  or  money's  worth, 
whether  the  payment  is,  as  respects  amount, 
fixed  or  unliquidated ;  as  respects  time, 
present  or  future,  certain  or  dependent  on 
any  one  contingency  or  on  two  or  more 
contingencies ;  as  to  mode  of  valuation, 
capable  of  being  ascertained  by  fixed  rules, 
or  as  matter  of  opinion. 

{See  Competitive  Proof,  Differences,  Dis- 
clairfier.  Double  Proof,  Interest  in  respect  of 
Proof  of  Debt,  Joint  and  Separate  Estates, 
Postponed  Creditors,  Proof  in  respect  of 
Bills  of  Exchange,  Proof  of  Debt,  Secured 
Creditors.) 

Debts  Provable  in  Winding-up.— Section 

10  of  the  Judicature  Act  1875  provides  that 
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the  law  of  bankruptcy  for  the  time  being  in 
force  shall  apply  to  insolvent  companies  being 
wound  up  as  regards  secured  and  unsecured 
creditors,  the  debts  and  liabilities  provable, 
and  the  valuation  of  annuities  and  of  future 
and  contingent  liabilities. 

With  regard  to  solvent  companies,  section 
158  of  the  Act  of  1862  still  applies,  viz. : — 

•'  In  the  event  of  any  company  being 
"  wound  up  under  this  Act,  all  debts  payable 
"on  a  contingency,  and  all  claims  against 
"the  company,  present  or  future,  certain  or 
"  contingent,  ascertained  or  sounding  only  in 
"damages,  shall  be  admissible  to  proof 
•'  against  the  company,  a  just  estimate  being 
'•  made,  so  far  as  is  possible,  of  the  value  of 
"all  such  debts  or  claims  as  may  be  subject 
"to  any  contingency  or  sound  only  in 
"  damages,  or  for  some  other  reason  do  not 
"  bear  a  certain  value." 

Thus,  if  a  company  is  insolvent,  a  claim 
for  unliquidated  damages  arising  otherwise 
than  by  reason  of  a  contract  promise  or 
breach  of  trust  is  not  provable  ;  but  such  a 
claim  would  be  provable  against  a  solvent 
company. 

Where  the  articles  of  association  of  a  com- 
pany provide  for  the  payment  out  of  the 
funds  of  the  company  of  a  stated  annual  sum 
by  way  of  remuneration  to  the  directors, 
such  remuneration  is  not  deemed  as  being 
due  to  them  in  their  character  of  members  of 
the  company,  but  under  a  separate  and  dis- 
tinct contract,  and  the  directors  are,  there- 
fore, entitled  to  prove  and  rank  as  ordinary 
creditors  in  the  winding-up  of  the  company 
for  any  unpaid  fees.  {New  Britkh  Iron  Co., 
1898.)     {See  Debts  provable  in  Bankruptcy.) 

Deceased  Insolvent. — Any  creditor,  whose 
debt  would  have  been  sufficient  to  support  a 
bankruptcy  petition  had  his  debtor  been 
alive,  may,  after  the  death  of  the  latter, 
present  a  petition  praying  for  an  order  for 
the  administration  of  the  debtor's  estate, 
according  to  the  law  of  bankruptcy.  A  fee 
stamp  of  £5  is  payable  upon  every  such 
petition.  It  is  not  necessary  to  prove  that 
any  act  of  bankruptcy  was  committed  by  the 
deceased  in  his  lifetime.  (1883  Act,  section 
125.)  Such  a  petition  may  'not  be  pre- 
sented after  proceedings  have  been  com- 
menced in  any  Court  other  than  the  Bank- 
ruptcy   Court ;      but    upon    proof    of    the 


insolvency  of  the  estate,  that  other  Court  may 
transfer  the  proceedings  to  the  Bankruptcy 
Court,  whether  any  creditor  makes  applica- 
tion for  such  transfer  or  not. 

One  advantage  to  creditors  arising  from  the 
transfer  from  the  Chancery  Court  to  the 
Bankruptcy  Court  would  be  the  limitation  of 
the  landlord's  right  of  distress,  which  would 
not  be  imposed  in  the  Chancery  Court. 
{Fryman  v.  Fryman^  1888.) 

On  the  making  of  an  administration  order 
the  personal  representative  must  lodge  in 
duplicate  with  the  Official  Receiver  an  account 
of  his  dealings  with,  and  administration  of, 
the  deceased's  estate,  a  list  of  the  creditors, 
a  statement  of  the  assets  and  liabiHties,  and 
such  other  information  as  may  be  required 
by  the  Official  Receiver.  The  account,  list, 
and  statement  are  to  be  made  out  and  verified, 
as  nearly  as  may  be,  in  accordance  with  the 
practice,  for  the  time  being,  of  the  Chancery 
Division  of  the  High  Court.  The  expense  of 
preparing,  making,  verifying,  and  lodging 
these  documents,  after  being  taxed,  and  on 
production  of  the  necessary  allocatur,  is 
allowed  out  of  the  deceased's  estate. 

The  creditors  have  the  same  powers  as  to 
the  appointment  of  a  trustee  and  committee 
of  inspection,  as  they  have  in  other  bank- 
ruptcy cases,  and  the  general  provisions  of 
the  Bankruptcy  Acts,  mutatis  mutandis,  apply. 

The  provisions  of  the  Bankruptcy  Acts  as 
to  the  examination  of  witnesses,  &c.  (section 
27  of  the  Act  of  1883  and  Rule  66),  and  as  to 
the  avoidance  of  voluntary  settlements  and 
fraudulent  preferences  (sections  47  and  48, 
ibid),  were  held,  prior  to  1890,  not  to  apply 
to  administration  orders  in  respect  of  a 
deceased  person's  estate  {Re  Hewitt,  1885,  and 
Re  Gould,  1887),  and  the  provisions  of  section 
21  of  the  1890  Act  have  apparently  not 
affected  these  decisions. 

The  Court  held,  in  Re  Gould  {supra),  that 
section  125  applied  only  to  the  mode  of  adminis- 
tration and  not  to  the  subject-matter  which  was 
to  be  administered  ;  also,  that  the  effect  of  the 
section  was  not  to  enlarge  the  assets  of  the 
deceased  insolvent  (by  avoiding  settlements 
or  preferences),  but  only  to  provide  the  mode 
of  administration  in  respect  of  the  existing 
assets.  This  principle  was  upheld  by  the 
Court  of  Appeal  in  Hasluck  v.  Clark  (1899), 
when  it  was  decided  that  section  45  of  the 
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Act  of  1883,  and  sections  11  and  12  of  the 
Act  of  1890  (restricting  tlie  rights  of  execution 
creditors),  were  not  applicable  to  administra- 
tions under  segtion  125. 

The  payment  of  proper  funeral  and  testa- 
mentary expenses  is  to  be  made  in  full  out  of 
the  deceased  debtor's  estate,  in  priority  to 
all  other  debts ;  this  priority  is  specially 
reserved  in  the  Preferential  Payments  in 
Bankruptcy  Act  1888.  The  priority  of  debts 
prescribed  by  the  latter  Act  applies  in  the 
case  of  a  deceased  person  who  dies  insolvent, 
as  if  he  were  a  bankrupt,  and  as  if  the  date 
of  his  death  were  substituted  for  the  date  of 
the  receiving  order. 

Notice  to  the  legal  personal  representative 
of  a  deceased  debtor  of  the  presentation  by  a 
creditor  of  a  petition  is  deemed,  in  the  event 
of  an  order  for  administration  being  made 
thereon,  as  an  equivalent  to  notice  of  an  act 
of  bankruptcy,  and  after  such  notice  no  pay- 
ment or  ti'ansfer  of  property  made  by  the 
personal  representative  will  operate  as  a  dis- 
charge between  himself  and  the  Official 
Receiver  or  trustee  (if  appointed),  provided 
that  nothing  shall  invalidate  any  payment 
made  or  any  act  or  thing  done  in  good  laitb, 
by  the  personal  representative  before  the 
date  of  the  order  of  administration . 

Where  an  administration  order  is  made, 
such  order  is  gazetted  and  advertised  in  the 
same  manner  in  all  respects  as  an  order  of 
adjudication  is  gazetted  and  advertised. 

Not  only  has  an  executor  the  right  to 
retain  his  own  debt  prior  to  notice  of  the 
presentation  of  a  petition,  but  the  Court  of 
Appeal  (confirming  the  decision  of  the  Court 
below)  ruled,  in  Re  Rhoades  (1899),  that 
an  order  for  administration  did  not  affect  the 
right  of  retainer.  The  executrix  in  this  case, 
in  ignorance  of  her  rights,  had  in  fact  actually 
paid  over  the  whole  of  the  funds  in  her  hands 
to  the  Official  Receiver  and  lodged  a  proof 
in  respect  of  her  debt.  The  funds  were  more 
than  sufficient  to  pay  the  executrix  in  full, 
and  after  withdrawing  her  proof  of  debt 
she  was  held  entitled  to  recover  from  the 
Official  Receiver  the  full  amount  of  her  debt. 

Where  any  surplus  remains  in  the  hands 
of  the  Official  Receiver  or  trustee,  after  pay- 
ment in  full  of  all  the  debts  due  from  the 


deceased  debtor,  together  with  costs  of 
administration  and  interest,  as  provided  by 
the  Bankruptcy  Acts,  such  surplus  must  be 
handed  over  to  the  personal  representative 
of  the  deceased  debtor. 

(1883  Act,  section  125 ;  1890  Act,  section  21 ; 
and  Rules  275  and  278.) 

{See  Death  of  Bankrupt  or  Debtor.) 

Decimal  System.— A  system  of  money, 
weights  and/or  measures ,  in  which  the  standard 
unit  in  the  ascending  series  is  multiplied  by 
ten,  and  in  the  descending  series  is  divided 
by  ten. 

Declaration. — The  Statutory  Declarations 
Act  1835  provides  for  the  making  of  solemn 
declarations  without  oath,  before  a  Justice  of 
the  Peace,  notary  public,  commissioner  for 
oaths,  &c.  The  instrument  of  declaration 
requires  a  2S.  6d.  stamp,  unless  the  declaration 
is  within  the  exemptions  in  the  Stamp  Act, 
1891. 


Declaration  of  Transfer. 

(shipping). 


-See  Bill  of  Sale 


Declaratory  Statutes. — Those  which  de- 
clare the  law  as  it  previously  existed  accord- 
ing to  the  common  law. 

Deed. — An  instrument  in  writing  or  printing 
on  paper  or  parchment,  sealed  and  delivered. 
In  practice  it  is  always  signed.  The  parties 
to  a  deed  are  identified  by  their  respective 
seals,  whilst  the  deed  is  operative  from  the 
date  of  its  delivery.  With  regard  to  the 
"sealing"  of  deeds  by  individuals  the 
practice  is  to  affix  a  wafer  beforehand,  and 
the  party  in  executing  the  instrument  merely 
touches  the  wafer  and  adopts  it  as  his  seal, 
and  formally  "delivers"  the  document  as 
his  deed.  In  the  case  of  a  company 
(corporation)  the  act  of  "sealing"  imports 
delivery.  Thus  the  attestation  clausfe  affixed 
to  the  deed  of  an  individual  usually  reads : — 
Signed,  sealed,  and  delivered  in  the  presence 

of ;    whereas    in     the    case    of   a 

company  or  corporation  the  attestation 
clause  merely  recites  that  "  the  common 
"  seal  of  the  company  (or  corporation)  was 

"  affixed  hereto  in  the  presence  of " 

{i.e.,  the  director  or  directors  and/or 
secretary  of  the  company,    or    officers   of 
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the  corporation,  as  the  case  may  be). 
When  a  deed  is  delivered  subject  to  a 
condition  it  does  not  take  effect  unless  and 
until  such  condition  has  been  fulfilled,  but 
on  the  performance  of  the  condition  the 
effect  of  the  instrument  is  retrospective. 
Such  a  document  is  called  an  Escrow,  an 
example  of  which  is  afforded  in  the  execution 
of  a  conveyance  of  land  by  a  vendor  and 
delivery  to  his  solicitor,  on  the  condition  that 
the  deed  is  delivered  only  upon  payment  of 
the  purchase  money. 

A  deed  is  also  termed  (a)  a  contract  under 
seal,  {b)  a  specialty  contract,  or  [c)  a  formal 
contract. 

The  characteristics  of  a  deed  are  : — 

(i)  Estoppel. 

(2)  Merger. 

(3)  Right  of  action  thereunder  generally  is 
barred  after  20  years  from  the  time  the 
right  first  accrued. 

(4)  Its  efficacy  rests  upon  its  form  and  not 
upon  valuable  consideration,  therefore 
a  gratuitous  promise  is  binding  if  made 
under  seal.  There  are,  perhaps,  two 
exceptions  to  this :  [a]  Contracts  in 
restraint  of  trade  must  be  reasonable, 
and  consideration  would  form  an  ele- 
ment of  reasonableness  ;  [b]  specific  per- 
formance cannot  be  obtained  of  a 
gratuitous  promise  even  if  made  under 
seal. 

A  deed  requires  a  los.  stamp. 

Deed  of  Arrangement.— A  deed  of  arrange- 
ment, or  private  arrangement  made  between 
a  debtor  and  his  creditors,  is  one  whereby 
those  creditors  who  may  assent  to  it,  in  con- 
sideration of  each  other's  assent,  accept 
either : — 

(i)  An  assignment  of  the  debtor's  property ; 

(2)  A  stated  composition  ;  or 

(3)  Payment  in  full  by  instalments  in  dis- 
charge of  their  respective  debts,  either 
absolutely  or  upon  stated  conditions. 

The  Companies  Act  1S62  (section  164) 
provides  that  "  any  conveyance  or  assign- 
'*ment  made  by  any  company  formed  under 
'♦this  Act  of  all  its  estate  and  effects  to 
"  trustees  for  the  benefit  of  all  its  creditors 
"  shall  be  void  to  all  intents." 

The  Deeds  of  Arrangement  Act  1887 
defines    a    deed     of    arrangement    for    the 


purposes  of  that  Act  as  including  "  any  of 
"  the  following  instruments,  whethev  under  seal 
**  or  not,  made  by,  for,  or  in  respect  of  the 
* '  affairs  of  a  debtor  for  the  benefit  of  his 
"  creditors  generally  (otherwise  than  in  pur- 
"  suance  of  the  law  for  the  time  being  in 
"  force  relating  to  bankruptcy),  that  is  to 
"  say : — 

"  [a)  An  assignment  of  property. 

"  (i)  A  deed  of  or  agreement  for  a  com- 

'*  position. 
"  And  in  cases  where  creditors  of  a  debtor 
"obtain  any  control  over   his    property  or 
"  business : — 

"  (^)  A  deed  of  inspectorship  entered  into 
"  for  the  purpose  of  carrying  on  or 
"  winding  up  a  business. 

*'  (^)  A  letter  of  licence,  authorising  the 
"debtor  or  any  other  person  to 
"  manage,  carry  on,  realise,  or  dispose 
"of  a  business  with  a  view  to  the 
"payment  of  debts. 

"  [e]  Any  agreement  or  instrument  entered 
"  into  tor  the  purpose  of  carrying  on 
*'  or  winding  up  the  debtor's  business, 
"or  authorising  the  debtor  or  any 
♦'other  person  to  manage,  carry  on, 
"  realise  or  dispose  of  the  debtor's 
"business,  with  a  view  to  the  pay- 
"  ment  of  his  debts."     (Section  4.) 

Note. — The  term  "  creditors  gener- 
ally" includes  all  creditors  who  may 
assent  to,  or  take  the  benefit  of,  a 
deed  of  arrangement.    (Section  19.) 

Every  such  deed  as  defined  above  is  void! 
unless  registered  with  the  Registrar  of  Bills; 
of  Sale  within  seven  clear  days  after  the  firsti 
execution  thereof  by  the  debtor  or  any 
creditor.  A  deed  of  assignment  may  be 
registered  before  being  executed  by  the 
trustee,  and  where  a  deed  was  executed  by 
the  debtor,  the  trustee  and  one  creditor  only 
before  registration,  and  was  subsequently 
executed  by  other  creditors,  this  fact  was 
held  not  to  be  such  an  alteration  of  the  deed 
as  to  vitiate  its  registration.  [Ex  parte 
Milne,  re  Batten  (1889)  22  Q.B.D.  685.)  The 
"deed"  must  be  stamped  with  the  proper 
inland  revenue  duty  (los.  if  under  seal),  and 
in  addition  a  stamp  denoting  a  duty  of  one 
shilling  per  ;^ioo  or  fraction  of  /loo  of  the 
value  of  the  property  passing,  or  (where  no 
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property  passes  under  the  deed)  the  amount  of 
composition  payable  thereunder.  The  stamps 
must  be  affixed  before  production  of  the  deed 
to  the  Registrar.  There  is  also  an  ad  valorem 
"filing  duty"  of  £1  per  /i.ooo  or  fraction 
thereof  (with  a  maximum  of  £5  duty),  pay- 
able upon  the  value  of  the  property  passing 
or  the  amount  of  composition  payable  under 
the  deed,  as  the  case  may  be.  Where  an  ad 
valorem  fee  cannot  be  applied,  a  fixed  fee  of 
£2  is  payable. 

The  registration  is  effected  as  follows:  — 
A  true  copy  of  the  deed,  and  of  every 
schedule  or  inventory  thereto  annexed  cr 
therein  referred  to,  must  be  presented  to 
the  Registrar  and  filed  within  seven  clear 
days  after  execution,  together  with  an 
affidavit  by  some  person  present  thereat 
verifying  the  time  of  execution,  and  con- 
taining a  description  of  the  residence 
and  occupation  of  the  debtor,  and  the 
place  or  places  where  his  business  is  carried 
on,  and  an  affidavit  by  the  debtor  stating 
the  total  estimated  amount  of  property  and 
liabilities  included  under  the  deed,  the  total 
amount  of  composition  (if  any)  payable 
thereunder,  and  the  names  and  addresses  of 
his  creditors. 

Great  care  must  be  exercised  with  regard 
to  the  schedule  of  the  creditors'  names  and 
addresses.  This  schedule  must  be  signed 
by  the  debtor,  and  should  there  be  any 
important  omissions  as  regards  names  ot 
addresses,  the  registration  of  the  deed  may 
be  declared  invalid  (as  in  the  case  of  Aldous 
V.  Foord  (1899)  108  L.T.  278),  and  the 
deed  itself  void  in  consequence. 

The  register  is  open  to  public  inspection 
upon  payment  of  the  prescribed  fee,  viz.  : 

For  searching  the  register  {i.e.,  for  every 

name  inspected)  and  on  inspecting  the  filed 

copy   of   the    deed,    including    the    extracts 

allowed  by  the  rules,  the  fee  of  2s.  6d. 

Note. — The  extracts  are  limited  to  the  dates 

of  execution  and  registration,  the  names, 

addresses,  and  descriptions  of  the  parties 

to  the  deed,  and  a  short  statement  of  the 

nature  and  effect  of  the  deed. 

A  deed  of  arrangement,  as  already  stated, 
is  void  if  not  registered  in  accordance  with 
the  Act  of  1887,  and  section  17  provides  that 
"  nothing  in  this  Act  shall  be  construed  to 


"  repeal  or  shall  affect  any  provision  of  the 
"  law  for  the  time  being  in  force  in  relation 
"  to  bankruptcy,  or  shall  give  validity  to 
"any  deed  or  instrument  which  by  law  is 
"  an  act  of  bankruptcy  or  void  or  voidable." 
So  that  such  a  deed  may  be  avoided  not- 
withstanding registration — 
(i)  If  it  contravenes  the  provisions  of  13 

Eliz.  chap.  5,  relating  to  frauds  upon 

creditors,  and 
(2)  By     a    receiving     order     being    made 

against    the    debtor    upon    a   petition 

presented   within   three   months   aiter 

the  date  of  the  deed. 

Deed  of  Assignment. 

A  deed  by  which  a  debtor  assigns  his  pro- 
perty, real  and  personal,  land,  houses, 
furniture,  stock-in-trade,  book  debts,  &c., 
to  a  trustee,  in  trust  to  realise  same,  and 
after  payment  of  the  expenses  and  the 
preferential  claims  to  distribute  the 
balance  pari  passu  amongst  the  assenting 
creditors,  who  in  consideration  of  (i) 
the  assignment  and  (2)  the  dividends 
received  (if  any)  release  the  debtor  (either 
absolutely  or  conditionally)  from  the  debts 
respectively  owing  to  them. 

In  the  absence  of  any  provision  in  the 
deed  as  to  any  surplus  remaining  after 
paying  the  costs  and  all  claims  in  full,  the 
balance  strictly  belongs  to  the  creditors,  for 
there  is  no  resulting  trust  implied  in  favour 
of  the  debtor.  [Smith  v.  Cooke^  1891,  A.C. 
297.) 

Although  deeds  are  usually  employed,  it 
is  not  absolutely  essential  to  the  validity  of 
an  assignment  of  personal  property  that  it 
be  under  seal. 

It  is  customary  to  exclude  from  the  deed 
any  leasehold  property  of  the  debtor,  par- 
ticularly where  it  is  subject  to  onerous 
covenants,  the  deed,  however,  generally 
expressing  that  "  the  debtor  shall  stand 
"  possessed  of  all  leasehold  property  to 
"  which  he  is  now  entitled  upon  trust  for 
"  the  trustee  and  the  creditors,"  and 
further  declaring  that  the  debtor  "shall 
"  assign  and  dispose  of  the  same  and  an)'- 
"  income  arising  therefrom  in  such  manner 
"  as  the  trustee  shall  from  time  to  time 
"  direct,"   the   net  proceeds   of  every   such 
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disposition  being  payable  to  the  trustee, 
who  must  apply  the  same  in  accordance 
with  the  provisions  of  the  deed. 

This  is  done  because  the  trustee  has  no 
power  of  disclaimer  (such  as  is  possessed  by  a 
trustee  in  bankruptcy),  and  should  the 
leaseholds  vest  in  the  trustee,  he  would  be 
personally  liable  for  the  rent  and  covenants 
thereof  whilst  he  continued  to  hold  the 
property. 

Where,  however,  the  deed  comprises 
"  lands,  messuages,  tenements,  and  heredi- 
"  taments,  corporeal  or  incorporeal,  of 
any  tenure "'  it  must  not  only  be  regis- 
tered under  the  Deeds  of  •  Arrange- 
ment Act  1887,  but  also  under  the  Land 
Charges  Registration,  &c.,  Act  1888,  which 
provides  that  every  deed  of  arrangement 
shall  be  void  as  against  a  purchaser  for 
value  of  •  any  land  comprised  therein  or 
affected  thereby,  unless  and  until  such  deed 
is  registered  at  the  Office  of  Land  Registry 
and  Deeds  of  Arrangement.  The  deed  may 
be  so  registered  upon  the  application  of  the 
trustee  under  the  deed,  or  an  assenting 
creditor.  The  effect  of  non-registration  is  that 
a  purchaser  of  the  land  for  value  (with  or 
without  notice  of  the  deed)  would  be  entitled 
to  the  land  as  against  the  trustee  and  the 
creditors. 

The  method  of  administering  the  estate, 
its  realisation  and  distribution,  is  in- 
variably detailed  in  the  deed  itself,  the 
bankruptcy  procedure  being  as  a  rule 
adopted,  and  a  Committee  of  Inspection 
appointed . 

Where  the  benefits  under  a  life  policy 
have  been  assigned  as  part  of  the  debtor's 
estate,  care  should  be  taken  to  notify  the 
insurance  company,  and,  where  necessary, 
to  obtain  the  special  form  oi  assignment 
required  by  the  particular  company. 
Where  any  of  the  property  is  subject  to  the 
risk  of  fire  or  burglary  [e.g.^  a  jeweller's 
stock-in-trade),  steps  should  be  taken  to 
insure  against  same,  or,  if  already  insured 
against,  to  have  the  policies  duly  endorsed 
by  the  company  in  favour  of  the  trustee. 
The  trustee  should  also  give  express 
notice  of  the  deed  to  all  debtors  in  respect 


of  any  book  debts  assigned,  because,  of 
course,  he  cannot  take  legal  proceedings  to 
recover  such  debts  until  he  has  done  so, 
and  the  mere  fact  that  the  trustee  has  made 
a  previous  written  demand  for  the  money 
due  is  not  sufficient  notice.  The  deed  of 
assignment  must  be  expressly  referred  to  in 
some  written  communication,  otherwise  the 
trustee  will  fail  to  obtain  judgment. 

A  conveyance  or  assignment  by  a  debtor 
of  his  property  to  a  trustee  for  the  benefit  of 
his  "  creditors  generally  "  constitutes  an  act 
of  bankruptcy,  and  is  available  to  creditors 
for  the  presentation  of  a  petition  within 
three  months  after  the  date  of  the  deed  ; 
and  this  is  so  even  where  the  deed  is  not 
stamped  or  registered.  [Ex  parte  Heapy^ 
1889.)  But  a  creditor  who  has  assented  to 
such  an  assignment  cannot  take  advantage 
of  it  as  an  act  of  bankruptcy  [Ex  parte 
Stray,  1867),  unless  he  has  been  induced 
to  assent  by  misrepresentation,  or  some 
fraud  has  been  practised  upon  him  in  con- 
nection therewith.  Nor  can  a  creditor,  who 
has  assented  to  the  assignment,  sue  the 
debtor  ;  but  a  creditor  who  has  not  assented 
thereto  can  sue  the  debtor,  but  if  the  deed 
has  become  irrevocable  he  has  no  remedy 
against  the  property  assigned,  except  by 
bankruptcy  procedure.  In  order  to  render 
a  deed  of  assignment  irrevocable  and  a  pro- 
tection against  an  execution  creditor  at  least 
one  other  creditor  should  have  assented 
(either  in  writing  or  verbally)  to  the  deed. 
[Harland  v.  Binks  (1851)  15  Q.B.  713.) 
While  an  assenting  creditor  has  the  ordi- 
nary rights  of  a  cestui  que  trust,  a  non- 
assenting  creditor  has  no  remedy  against 
the  trustee  for  non-performance  of  his 
duties  under  the  deed.  [See  Creditor's  assent 
infra.) 

A  trustee,  under  a  deed  of  assignment, 
cannot  safely  deal  with  or  distribute  the 
estate  of  the  debtor  until  after  the  expira- 
tion of  three  months  from  the  date  of  the 
deed  even  though  he  is  certain  that  all  the 
creditors  have  assented  to  the  deed,  or  at  all 
events  that  the  dissenters  are  insufficient  in 
the  aggregate  to  present  a  petition,  for 
in  practice  no  risks  are  taken,  and  the 
general  rule  is  to  postpone  distribution  for 

I    2 


Deed] 


ii6 


[Deed 


the  full  three  months.     For  if  a  receiving 
order  is  made   against  the   debtor  upon   a 
petition  presented  within  three  months  of 
the  date  of  the  deed,  the  title  of  the  trustee 
in  bankruptcy  will  relate  back  to  the  earliest 
act  of  bankruptcy  committed  by  the  debtor 
within  the  three  months  next  preceding  the 
presentation   of   the  petition.     This  neces- 
sarily will  include  the  property  comprised 
in  the  deed  of  assignment,  and  upon  bank- 
ruptcy ensuing  the  position  of  the  trustee 
under  the  deed  will  be  :  — 
(i)  He  may  be  treated  as  a  trespasser  and 
the  trustee  in  bankruptcy  can  claim 
the    property    unconverted,    and    the 
value  of  such  as  may  have  been  con- 
verted— not    an    account    of    moneys 
received  in  respect   of  dealings  with 
the  property  :    or 
(2)  He  may  be  treated  as  an  agent,  and 
the  trustee  in  bankruptcy  may  call  for 
an   account  as  between  principal   and 
agent    of     the     moneys     received,    or 
which  ought  to    have    been  received, 
under  the  deed.     {Ex  parte  Vaughan 
(1884)  14  Q.B.D.  25.) 
The  trustee  in  bankruptcy  must,  however, 
make     his     election — he     cannot    treat     the 
trustee  under  the  deed  as  both  a  trespasser 
and  an  agent. 

In  accounting  for  his  dealings,  the  trustee 
under  the  deed  is  entitled  to  all  "  proper 
allowances,"  but  with  regard  to  his 
remuneration  he  is  in  an  unenviable 
position.  Under  ordinary  circumstances  a 
trustee  under  a  deed  of  arrangement 
which  is  avoided  by  subsequent  bank- 
ruptcy proceedings  cannot  recover  or 
retain  (as  the  case  may  be)  anything  in 
respect  of  his  remuneration  for  acting 
under  the  avoided  deed,  even  though  the 
latter  document  makes  provision  for  same. 

Note. — Provision  should  be  made  in  the 
deed  for  the  remuneration  of  the  trustee, 
otherwise  some  difficulty  might  arise  in 
respect  thereof,  whether  bankruptcy  ensued 
or  not. 

In  exceptional  cases,  however,  allowances 
are  made  by  the  Court  out  of  the  bankrupt's 
estate,  for   services  rendered  thereto  by  a 


trustee  under  an  abortive  deed,  where  the 
estate  has  clearly  benefited  by  such 
services. 

The  following  decisions  bear  directly 
upon  this  point :  — 

-Money  paid  bond  fide  by  a  debtor  to 
defray  counsel's  fees  and  other  legal 
expenses  in  opposing  proceedings  in  bank- 
ruptcy that  have  been  commenced  against 
him  cannot,  should  adjudication  follow,  be 
recovered  from  the  solicitor  by  the  trustee 
in  bankruptcy,  even  though  the  Rolicitor 
knew  of  the  acts  of  bankruptcy  on  which 
the  proceedings  were  based.  [In  re 
Sinclair  (1885)  15  Q.B.D.  616.) 

In  Ex  parte  Ball  (1894),  Vaughan 
Williams,  J.,  said:  — 

"  The  next  question  is  whether  these 
"  gentlemen  (accountants  and  solicitors) 
"  are  entitled  to  retain  these  moneys  on 
"  account  of  their  charges.  I  think  they 
"  are  clearly  not  entitled  to  retain  them. 
"What  was  decided  in  In  re  Sinclair 
"  was,  that  when  a  man  comes  with  ready 
"  money  in  his  hand  and  asks  for  legal 
"  assistance  with  regard  to  his  financial 
"  affairs,  or  his  financial  position, 
"  the  lawyer,  or  it  may  be  the  account- 
"  ant,  is  not  bound  to  ask  the  person 
"coming  with  ready  money  where 
"it  comes  from.  But  there  is  nothing 
"  in  the  decision  in  In  re  Sinclair 
"  which  enables  a  solicitor  or  an  account- 
"  ant  to  take  from  the  debtor  a  charge 
"  upon  the  debtor's  property  to  secure 
"  payment  for  the  services  to  be  rendered, 
"  because  in  such  a  case  the  very  fact 
"informs  the  solicitor,  or  accountant,  as 
"  the  case  may  be,  that  the  money  which 
"  he  is  looking  to  for  paj^ment  is  the 
"  money  of  the  bankrupt,  and,  potentially, 
"  the  money  of  his  creditors ;  and  it 
"  seems  to  me  that  just  the  same  con- 
"  sideration  arises  with  regard  to  moneys 
"  which  the  accountant  or  solicitor  may 
"  be  collecting  for  the  debtors  which 
"  were  due  to  them  in  the  course  of  their 
"trade. 

"  But  I  am  asked  to  say  whether  the 
"  trustee  can  properly  make  any  allow- 
"  ance     to     either     the     accountant     or 
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"  solicitor  in  respect  of  the  work  which 
"  they  did.    What  I  understand  to  be  the 
"  rule  as  to  that  matter  is  this  :    If  the 
"  trustee  in  the  exercise  of  his  discretion 
"  thinks  that  the  creditors  have  derived 
"profit   from   the  work  which  has  been 
"  done,  at  the  direction  of  the  debtor,  the 
"  trustee  may   adopt  those   services   and 
"  pay  for  them.     But,  although  that  is  to 
"  my  mind  the  rule,  I  by  no  means  think 
"  that  it  is  a  rule   which   would  justify 
"  the  trustees  in  at  all  liberally  or  freely 
"  spending  the  money  of  the  creditors  in 
"  paying  the  expenses  of  the  meetings  of 
"  creditors  which  the  debtor,  or  debtors, 
"  may  have  thought  fit  to  call  before  their 
"  bankruptcy.     On  the  contrary,   I  think 
"  that  the  trustee  ought  to  be  very  slow 
"  indeed  to  adopt  any  such  services.   One 
"  knows  quite  well  that,  in  the  hope  of 
"  avoiding  bankruptcy,  debtors  in  difhcul- 
"  ties  will  catch  at  a   straw  and  always 
"  hope  that  something  may  avoid  that  dis- 
"  agreeable  result.    They  always  will  call 
"  their  creditors   together,   not  from   any 
"  sense  really  that  it  is  the  best  thing  to 
"  do  for  the  creditors,  but  because  they 
"  hope   somehow  or   another,   if  there  is 
"  a     meeting     of     creditors,     they     may 
"  avoid   bankruptcy.      That   being    so,    I 
"  should  say  that,  generally  speaking,   a 
"  trustee   ought  to  decline   to   adopt  the 
*'  services  of  the  solicitor  or  accountant 
"  with    regard   tO'   these    meetings   which 
"  debtors,   in   the   expectation   of   a  pro- 
*'  bable  bankruptcy,  call  of  their  creditors. 
"  But  I   am  unwilling  to   say  that  there 
"  may  not  be  a  case  in  which  the  trustee 
"  may   properly   adopt   a  portion   of  the 
"  services.       It    is    said    here     that    the 
"  accountants    prepared    a   statement   of 
"  affairs   which   was   very    useful   to  the 
"creditors  at. the   time  of  this  meeting, 
*'  and  enabled  them  to  determine  with  full 
"  information  what  was  the  best  course 
"  for  the  creditors  to  adopt.     That  par- 
"  ticular  item  of  charge  is  a  charge  for  a 
"  service  which   I   can   quite   understand 
*^  the  trustee  might  say  was  a  very  useful 
■"  service,  and  he  might  pay  for  it. 


"  The  solicitor  may,  for  aught  I  know, 
"  necessarily  have  been  employed  to  get 
"  that  statement  prepared  ;  but  I  should 
"  have  said  prima  facie  that  the  employ- 
"  ment  of  a  solicitor  for  that  purpose  was 
"  quite  unnecessary,  and  I  should  have 
"  thought  that  the  debtors  might  have 
"  given  their  instructions  directly  to  the 
"  accountant.  At  the  present  moment, 
"  not  having  the  bill  before  me,  I  cannot 
"  say  whether  there  are  any  services  of 
"  the  solicitor  which  the  trustee  may  pro- 
"  perly  adopt  and  pay  for  as  having  been 
"  useful  to  the  creditors.  He  must  exer- 
"  cise  his  own  discretion,  and,  when  he 
"  has  done  so,  then,  if  anyone  feels 
"  aggrieved  by  the  exercise  of  his  discre- 
"  tion,  the  matter  may  be  brought  before 
"  the  Court ;  but  the  rule  that  I  lay  down, 
"  and  intend  that  the  trustee  should  act 
"  upon,  is  that  he  should  be  very  strict 
"  in  this  matter  of  adopting  services  of 
"  this  sort  and  paying  for  them,  and  he 
"  must  go  through  the  items  of  the  bill 
"  of  costs,  and  only  pay  for  such  items 
"  as  he  is  clearly  satisfied  have  been  in- 
"  curred  in  such  a  way  as  that  a  benefit 
"  to  the  extent  of  the  charge  has  resulted, 
"  to  the  creditors." 

The  same  learned  Judge  followed  this  ruler 
in  Re  Foster  (1895,  72  L.T.  364)  and  allowed 
the  trustee  under  an  avoided  deed  to  retain 
the  sum  of  £^  for  his  trouble,  although  the 
Official  Receiver  in  the  exercise  of  his  dis- 
cretion had  refused  to  make  an  allowance. 
The  trustee  had  claimed  ;^io. 

An  allowance  was  also  made  to  the 
trustee  under  a  deed  in  Re  Apfleton  in  the 
Liverpool  County  Court  (25  February 
1898),  although  the  Official  Receiver  (after 
consulting  with  the  Board  of  Trade)  had 
declined  to  allow  any  such  remuneration. 

A  trustee  may,  however,  protect  himself 
not  only  as  regards  his  remuneration,  but 
in  respect  of  liability  for  (a)  carrying  on  the 
business  of  the  debtor,  {b)  realising  the 
estate,  and  (^r)  distributing  same,  by  obtain- 
ing from  the  creditors  or  some  of  them,  or 
a  committee  of  inspection  appointed  by 
them  or  by  the  deed,  an  indemnity  in 
respect  of  any  such  liabilities,  responsibilities^ 
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or  losses  to  which  he  may  consider  him- 
self subjected  by  virtue  of  his  office  as 
trustee  under  the  deed. 

The  trustee  has  a  right  of  indemnity  out 
of  the  trust  assets  in  respect  of  any  personal 
liabilities  properly  incurred  by  him  in  con- 
nection with  the  administration  of  the  trust, 
provided  bankruptcy  does  not  ensue,  and 
the  creditors  to  whom  the  trustee  has 
made  himself  personally  liable  can  (because 
of  and  through  the  trustee's  right  of 
indemnity)  obtain  payment  of  their  debts 
out  of  the  trust  assets  in  priority  to  the 
claims  of  the  creditors  who  have  assented 
to  the  deed. 

In  the  event  of  an.  assignment  being  set 
aside  by  bankruptcy  proceedings,  the  Board 
of  Trade  have  a  right  to  object  to  the  trustee 
under  the  assignment  being  appointed 
trustee  in  the  bankruptcy,  for  the  former 
becomes,  as  a  general  rule,  an  accounting 
party  to  the  latter.  {Re  Martin,  1888,  21 
Q.B.D.  29.) 

Deed  of  Composition. 

An  agreement  whereby  creditors  agree  to 
discharge  a  debtor  from  the  claims  they 
have  against  him  in  consideration  of 
receiving  a  certain  composition  thereon, 
payable  at  a  stated  time  or  in  stated  instal- 
ments, in  money  or  bills,  with  or  without 
a  surety,  the  creditors  further  covenanting 
not  to  sue  the  debtor  unless  and  until  he 
makes  default  in  the  terms  or  one  of  the 
terms  of  the  arrangement.  Although  the 
general  rule  is  that  a  liquidated  and  undis- 
puted debt  cannot,  even  with  the  consent 
of  the  creditor,  be  discharged  by  the  pay- 
ment of  a  smaller  sum  by  the  debtor  in  the 
same  way  in  which  he  was  bound  to 
pay  the  whole  sum,  unless,  of  course, 
the  consent  of  the  creditor  be  under  seal, 
an  arrangement  for  a  composition  made 
with  more  than  one  creditor  is  valid  (apart 
from  the  provisions  of  the  Act  of  1887  as  to 
registration),  even  though  not  under  seal, 
for  the  composition  payable  is  supple- 
mented by  further  consideration,  viz., 
mutual  forbearance,  each  creditor  taking  a 
composition  in  full  discharge  in  considera- 
tion of  the  other  creditors  doing  the  same. 

The  creditors  of  a  person  may,  however, 


absolutely  assign  their  respective  debts  to  a 
nominee  of  the  debtor  in  consideration  of 
an  agreed  composition,  thus  conferring  a 
right  upon  such  nominee  to  sue  the  debtor 
for  the  "  face  value  "  of  the  claims.  But  the 
assignee  may  be  a  person  selected  solely  on 
account  of  the  debtor's  confidence  in  his 
nominee's  forbearance.  Such  right  to  sue 
being  therefore  nominal,  the  assignment  has 
the  effect  oi  giving  the  debtor  a  discharge 
from  his  creditors  generally  in  considera- 
tion of  a  composition,  without  recourse  to 
a  document  requiring  registration  under  the 
Act  of  1887. 

A  deed  of  composition  must  be  based 
upon  good  faith  between  the  debtor  and  his 
creditors  and  also  between  the  creditors 
themselves.  In  particular,  any  secret 
bargain  to  give  any  creditor  or  creditors  an 
advantage  over  the  others  will  avoid  the 
whole  arrangement.  [Ex  parte  Milner, 
1885.)  Not  will  a  person  who  has  assented 
to  a  deed  of  composition  be  bound  thereby 
if  the  assent  was  given  on  the  faith  that 
other  creditors  would  also  join,  and  the 
latter  do  not  assent.  [Reay  v.  Richardson^ 
1835.)  A  composition  arrangement  is  not 
of  itself  an  act  of  bankruptcy,  nor  need  the 
document  necessarily  contain  such  a  notice 
of  suspension  of  payment  as  would  amount 
to  an  act  of  bankruptcy,  but  in  practice  it 
will  be  found  difficult  to  avoid  the  formal 
announcement  to  the  creditors,  or  one  of 
them,  that  the  debtor  "  has  suspended,  or 
"  that  he  is  about  to  suspend,  payment  of 
"his  debts." 

Creditors  generally  agree  to  release  their 
debtor  upon  payment  of  the  stated  composi- 
tion— that  is,  upon  the  performance  of  the 
covenant  and  not  upon  the  debtor's 
promise,  and  in  such  cases  upon  the  failure 
of  the  debtor  to  carry  out  the  covenants, 
which  were  made  a  condition  precedent  to 
his  obtaining  his  release,  the  unpaid 
portions  of  the  original  debts  revive  with 
their  attendant  rights  and  remedies. 
Where,  however,  an  arrangement  is  made 
to  accept  the  new  agreement  in  discharge 
of  the  old  debts,  these  debts  would  be 
released  upon  the  promise  of  the  debtor, 
and  upon  default  in  the  performance  the  old 
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debts  would  not  revive,  and  the  creditors' 
only  remedies  would  be  fox  and  in  respect 
of  the  new  debts,  viz.,  the  amounts  of  com- 
position respectively  payable  and  unpaid 
under  the  deed.  This  state  of  things,  how- 
ever, is  hardly  ever  allowed— certainly 
not  with  intention. 

"Where  promissory  notes  are  given  for 
the  amounts  of  composition  payable,  and 
the  deed  is  properly  drawn,  the  release 
by  the  creditor  being  made  conditional 
upon  the  payment  of  the  notes,  as  and 
when  they  mature,  then  if  the  debtor 
makes  default  in  meeting  the  notes,  the  old 
debts  revive  with  the  original  rights  and 
remedies,  the  arrangement  thereby  falling 
through.  Where,  as  is  often,  the  case,  the 
promissory  notes  fox  the  amount  of  the  last 
instalment  of  a  composition  are  signed  by  a 
surety,  the  position  on  default  is  this :  The 
debtoT  is  liable  for  the  whole  amount  of 
the  original  debts  remaining  unpaid,  but 
the  surety  is  not  concerned  therewith  ;  the 
latter  is,  however,  still  liable  to  the  extent 
of  the  notes  he  has  signed.  The  creditors, 
upon  default,  may  therefore  sue  the  debtor 
upon  the  respective  balances  of  theix 
original  debts,  and  sue  the  surety  upon  the 
notes  for  such  portion  only  as  they  are 
unable  to  recover  from  the  debtor,  limited, 
of  course,  to  the  amount  of  the  notes  in 
each  case. 

The  reason  for  this  was  explained  in 
Glegg  V.  Gilbey  (2  C.P.D.  6,  209),  viz.  :  — 
The  surety  must  be  taken  to  have  contracted 
subject  tO'  the  well-known  rule  of  law  by 
which,  if  the  debtor  fails  to  pay  the  com- 
position, the  creditors  are  remitted  to  their 
old  debts.  The  surety  has  thus  contracted 
that,  subject  to  that  rule,  if  the  debtox  does 
not  pay,  he  will  do  so  (to  the  extent 
guaranteed),  and  his  position  is  therefore 
in  no  way  altered  by  allowing  the  creditors 
to  sue  the  debtor  first  for  the  whole  amount 
of  their  debts  which  remain  unpaid. 

A  Deed  of  Inspectorship  is  one  used  in 
conjunction  with  either  a  pxospective 
assignment  ox  a  composition,  where  it  is 
desirable  to  carry  on  the  business  of  the 
debtor,  and/or  gradually  wind  up  the  same 
under  the  supervision  of  a  committee  of 
inspection  selected  from  the  creditors. 


A  Letter  of  Licence  is  an  instrument 
of  arrangement  whereby  the  creditors  agree 
to  give  time  to  the  debtor,  and  forbear  to 
sue  fox  a  stated  period,  in  order  that  he  may 
retrieve  his  position.  Creditors,  by  assent- 
ing to  such  an  arrangement  as  this,  do  not 
necessarily  release  any  portion  of  their 
debts,  nor  does  the  entering  into  same 
necessarily  constitute  an  act  of  bankruptcy 
on  the  part  of  the  debtor. 

Creditor's  Assent. — A  private  arrange- 
ment between  a  debtor  and  his  creditors  is 
only  binding  upon,  and  fox  the  advantage 
of,  those  creditors  who  assent  thereto.  The 
best  possible  evidence  of  assent  is  the 
creditox's  signature  to  the  deed  itself,  but 
it  is  not  essential  that  the  assent  be  proved 
in  this  way.  Creditors  may  assent  to  a  deed 
of  arrangement  in  a  separate  writing,  or 
even  verbally  or  by  conduct.  It  is  not  safe, 
however,  to  rely  upon  a  verbal  assent, 
because  of  the  difficulty  of  proof ;  the  rule 
is  in  the  case  of  "an  arrangement"  that 
where  a  creditor  verbally  agrees  with  other 
creditors  to  accept  the  composition  he  cannot 
afterwards  refuse  to  do  so,  for  having  held 
himself  out  to  other  creditors  as  assenting, 
it  would  amount  to  a  fraud  upon  the  latter 
to  allow  him  to  withdraw,  the  consideration 
for  the  assent  of  the  other  creditors  being 
"  mutuality  of  assent." 

As  already  stated,  a  creditor  cannot  set 
up  as  an  act  of  bankruptcy  an  assignment 
or  other  arrangement  to  which  he  has 
assented  ox  been  pxivy,  and  a  cxeditox  who 
had  pxesented  a  bankxuptcy  petition  on  the 
gxounds  of  "  notice  of  suspension  of  pay- 
ment "  and  the  execution  of  a  deed  of 
assignment  was  (ultimately)  unsuccessful, 
the  Divisional  Couxt,  on  appeal,  deciding 
that  as  the  petitioning  cxeditox  had 
attended  a  meeting  of  creditors  which 
involved  an  act  or  acts  of  bankruptcy,  and 
at  which  a  proposal  for  an  assignment  was 
considered  and  agreed  to,  he  must  be 
deemed  to  have  acquiesced  in  the  deed, 
although  he  did  not  expressly  assent,  if, 
being  present,  he  did  not  dissent  at  the 
time  the  proposal  was  put  to  the  meeting. 
[Ex  parte  Croslandy  Accountant  Law 
Reports  (1897)  125.) 
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A  more  recent  case  is  that  of  Re  Carr ; 
ex  parte  Jacobs  (85  L.T.  552),  where  a 
creditor  having  notice  of  the  deed,  and  not 
having  expressed  his  dissent  therefrom, 
and  not  having  explained  the  delay,  pre- 
sented a  bankruptcy  petition  at  the  expira- 
tion of  two  months,  but  the  petition  was 
dismissed  because  the  creditor  was  deemed 
to  have  assented  to  the  deed. 

In  practice,  where  the  deed  itself  cannot 
be  presented  to  the  various  creditors,  an 
epitome  of  its  contents  is  in  some  cases  pre- 
pared, and  printed  copies  thereof  together 
with  "forms  of  assent"  issued  to  each  of 
the  creditors  for  their  signatures.  In  the 
majority  of  cases,  however,  the  usual 
contents  of  a  deed  of  arrangement  being 
well  known,  a  "form  of  assent"  only  is 
issued  to  the  creditors. 

A  trustee  should  require  proof  of  any 
creditor's  claim  which  may  be  considered 
doubtful,  before  such  creditor  has  been 
allowed  to  execute  a  deed  of  arrangement, 
for,  apart  from  fraud,  the  trustee  cannot 
afterwards  exclude  such  creditor's  claim. 
{Lancaster  v.  Else,  31  Beav.  325.) 

Creditors  whose  claims  are  guaranteed 
by  a  third  party,  i.e.,  a  surety,  should 
require  a  clause  in  the  deed  itself  reserving 
their  rights  against  the  surety,  or  else 
obtain  the  permission  of  the  surety  before 
assenting  to  a  deed  of  arrangement,  for 
although  in  bankruptcy  it  is  expressly  pro- 
vided that  sureties  are  not  discharged — the 
payment  of  a  dividend  and  the  discharge  of 
the  debtor  being  a  legal  result — this  does 
not  apply  in  the  case  of  a  private  arrange- 
ment which  is  an  act  of  the  parties  them- 
selves. To  assent  to  a  private  arrangement 
without  such  permission  or  reservation  oi 
rights  might  operate  as  a  release  of  the  surety. 

Where  a  deed  of  arrangement  is  set 
aside  by  bankruptcy  proceedings,  the 
creditors  are  not  bound  by  any  release 
they  may  have  given  in  the  deed,  but  may 
prove  in  the  bankruptcy  for  the  whole  of 
the  unpaid  balances  of  their  respective 
debts.     [Re  Stephenson  (1888)  20  Q.B.D.  540.) 

Accounts. — Every  trustee  under  any 
deed  of  arrangement  as  defined  by  the 
Deeds     of    Arrangement    Act    .1887     must 


within  30  days  of  the  first  day  of  January 
in  each  year  transmit  to  the  Board  of  Trader 
an  account  of  his  receipts  and  payments  ay 
such  trustee. 

The  term  "  trustee  "  here  includes  any 
person  appointed  to  distribute  a  composi- 
tion or  to  act  in  any  fiduciary  capacity 
under  any  deed  of  arrangement.  (Bank- 
ruptcy Act  1890,  section  25.) 

The  accounts  should  be  made  up  to  31st 
December  in  each  year,  but  if  the  trusts  are 
completed  during  the  month  of  January,  the 
Board  of  Trade  will  accept  a.  completed  account. 

The  accounts  must  be  in  the  prescribed 
form  and  verified  by  affidavit.  Where  the 
trustee  carries  on  the  business  of  the  debtor^ 
a  separate  Trading  Account  must  be  kept 
and  a  copy  thereof  supplied  to  the  Board 
of  Trade  as  a  distinct  account,  the  totals 
only  of  the  receipts  and  pa3''ments  on 
Trading  Account  being  incorporated  in  the 
yearly  account. 

Where  the  deed  has  been  made  by 
debtors  in  partnership,  distinct  accounts 
must  be  kept  (and  transmitted)  showing  the 
receipts  and  payments  of  the  joint  estate 
and  of  each  of  the  separate  estates.    (Rule  13.) 

In  every  account  each  receipt  and  payment 
must  be  entered  in  such  a  manner  as  will 
sufficiently  explain  its  nature.  (Rule  8.) 
Petty  expenses  must  be  entered  in  the 
accounts  in  sufficient  detail  to  show  that  no 
estimated  charges  are  made.  (Rule  id.) 
Where  property  has  been  realised  the  gross 
proceeds  of  sale  must  be  entered  under 
receipts  in  the  account,  and  the  necessary 
disbursements  and  charges  incidental  to 
sales  must  be  entered  as  payments.  (Rule 
II.)  Where  dividends  or  instalments  of 
composition  are  distributed  under  the 
deed,  the  total  amount  of  each  dividend  or 
instalment  of  composition  must  be  entered 
in  the  trustee's  account  as  one  sum,  and  the 
trustee  shall  forward  with  his  final  account 
under  the  deed  a  statement  in  the  prescribed 
form,  showing  the  amount  of  the  claim  and 
the  amount  of  dividend  or  composition  pay- 
able to  each  creditor,  distinguishing  in 
such  list  the  dividends  or  instalments  of 
composition  paid,  and  those  remaining 
unclaimed.     (Rule  12.) 
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The  accounts  must  bear  an  ad  valorem 
(bankruptcy)  stamp  based  upon  the  gross 
amount  of  the  assets  realised  and  brought 
to  credit,  or  the  gross  amount  of  the  com- 
position distributed  during  the  period  com- 
prised in  the  account. 

For  the  purpose  of  assessing  this  duty, 
the  payments  made  upon  Trading  Account 
and  payments  to  secured  creditors  in 
respect  of  their  securities  may  be  deducted 
from  the  receipts.     The  stamp  fees  are:  — 

Upon  every  ;/!^ioo  or  "fraction  of  ;{^ioo  up 
to  £s^o,  5s. 

Upon  every  ;^'ioo  or  fraction  of  ;^ioo 
above  ^500,  2s.  6d, 

This  scale  is  not  cumulative  ;  that  is  to 
say,  in  assessing  the  stamp  duty  upon  the 
second  account  filed,  the  amount  upon 
which  duty  has  already  been  paid  in  the 
first  account  must  not  be  considered. 

Where  a  trustee  has  not  since  the  date 
of  his  appointment  or  last  account,  as  the 
case  may  be,  received  or  paid  any  money 
as  such  trustee,  he  must  forward  an 
affidavit  of  "  no  receipts  and  payments." 
(Rule  15.) 

Where  the  trustee  has  either — 
(i)  Realised  all  the  property  included  in 
the  deed  of  arrangement  or  sO'  much 
as  can  probably  be  realised,  and  made 
a    final    distribution    of    dividend    or 
composition,  or 
(2)  Fulfilled  the  trusts  and  obligations  in 
any  other  way, 
he  must  transmit  with  his  final  account  an 
affidavit    to    that    effect,     and    no   further 
accounts     will     be     required     from     him, 
(Rule  16.) 

Where  it  appears  to  the  Board  of  Trade 
that  an  account  of  receipts  and  payments  in 
the  prescribed  form  may  for  special  reasons 
be  dispensed  with,  the  trustee  may  be  per- 
mitted to  transmit  such  a  summary  or 
modified  statement  of  accounts  as  the 
Board  of  Trade  may  think  sufficient. 
(Rule  17.) 

Where  the  Board  of  Trade  consider  the 
accounts  incomplete,  or  that  they  require 
amending    or    explaining,    they   may   make 


such  requisitions  upon  the  trustee  there- 
upon as  they  may  think  necessary. 
(Rule  14.) 

The  accounts  transmitted  to  the  Board  of 
Trade  may  be  inspected  by  any  creditor 
upon  payment  of  one  shilling,  and  the 
Board  of  Trade  will  supply  copies  of  same,  or 
extracts  therefrom,  to  any  creditor  upon 
payment  of  fourpence  per  folio  of  72  words 
or  figures. 

Unclaimed  Dividends. — A  trustee  under 
a  deed  of  arrangement  is  not  required,  like 
trustees  in  bankruptcy  and  liquidators  of  com- 
panies to  pay  over  undistributed  balances  and 
unclaimed  dividends  to  the  Bank  of 
England.  INI  any  trustees,  desiring  to  obtain 
a  complete  discharge  from  their  trust, 
have  voluntarily  offered  to  pay  over  un- 
claimed dividends  to  the  Bankruptcy 
Estates  Account,  but  the  Board  of  Trade 
have  no  power  to  accept  them,  and  they 
accordingly  remain  in  the  hands  or  under 
the  control  of  the  trustees. 

A  professional  accountant  who  acts  as 
trustee  under  private  deeds  in  a  consider- 
able number  of  cases  can  meet  the  difficulty 
by  paying  all  unclaimed  dividends  into  a 
special  banking  account  in  his  own  name 
(not  that  of  his  firm  where  he  is  in  partner- 
ship), allowing  the  same  to  accumulate,  and 
keeping  a  careful  record  of  them  as  regards 
(i)  the  estate,  (2)  the  creditor  entitled,  and 
(3)  the  amount. 

He  would  then  be  prepared  in  the  event 
of  any  legislation  in  reference  thereto 
which  may  be  effected  in  the  future  on  the 
lines  of  a  well-known  section  of  the  Bank- 
ruptcy Act  of  1883. 

Deed  [Poll. — A  single  deed  in  the  form  of 
a  declaration  of  the  grantor's  act  or  intention. 
So  called  because  formerly  deeds  made  by 
one  party  had  a  polled  or  smooth-cut  edge, 
as  distinct  from  an  indenture.  {See  Indenture.) 

Defaulter. — When  a  member  of  the  Stock 
Exchange  is  unable  to  carry  out  or  satisfy 
his  obligations  to  the  market  he  is  officially 
declared  a  defaulter.  A  notice  to  that  effect 
is  read  to  all  the  members  after  their  attention 
has  been  called  by  three  strokes  with  a 
wooden   hammer   upon    the    rostrum   from 
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which  the  notice  is  read.  The  member  is  then 
said  to  have  been  "hammered." 

The  Stock  Exchange  appoint  hquidators 
called  official  assignees,  who  deal  with  all 
defaulting  members'  estates  so  far  as  regards 
Stock  Exchange  matters. 

All  open  transactions  are  closed  at  current 
prices  immediately  the  default  is  announced, 
and  all  debts  due  to  a  defaulter  by  members 
of  the  Exchange  are  paid  to  the  assignees, 
who  distribute  the  proceeds  of  all  assets 
which  come  to  their  hands  pari  passu  among 
those  members  who  are  creditors. 

Thus,  unless  there  be  unsatisfied  creditors 
outside  the  Stock  Exchange,  the  defaulter 
does  not  require  to  go  through  the  Bank- 
ruptcy Court,  for  the  members  who  were 
creditors  have  to  bear  any  loss  there  might 
be. 

The  defaulter  cannot  transact  any  further 
business  in  the  House  after  default,  but  if 
his  estate  pays  los.  in  the  £,  and  he  has  not 
been  guilty  of  misconduct,  he  may  be  re- 
admitted to  membership. 

In  the  event  of  the  defaulter  being  declared 
bankrupt  by  the  Court  by  reason  of  unsatisfied 
'*  outside"  creditors,  the  trustee  has  no  claim 
upon  the  fund  collected  by  the  official  assignee 
from  the  members  [Ex parte  Grant,  1880),  but 
he  is  entitled  to  any  private  assets  which  the 
defaulter  may  have  handed  over  to  the  official 
assignee. 

Defeasance.— Something  which  defeats  the 
operation  of  a  deed,  but  is  contained  in 
another  docament.  If  it  is  contained  in  the 
same  deed  it  is  called  a  "condition." 

Deferred  Creditor.— 5^^  Postponed  Creditor. 

Deferred  Life  Annuities.— Annuities  for  the 

life  of  a  purchaser,  but  deferred  until  a  stated 
time,  near  or  remote  according  to  the  sum 
paid  for  the  annuities.  If  the  annuitant  die 
before  the  annuity  commences,  the  purchase 
money  is  lost. 

Deferred   Ordinary   Shares,  or  Stock.— 

Shares  or  stock  entitling  the  holders  (generally) 
to  the  residue  of  the  earnings  after  all  prior 
stockholders  (such  as  preference  or  ordinary) 
have  been  satisfied. 

The  Regulations  of  Railways  Act  1868 
provides  that  any  railway  company  which 
has  for  the  year  preceding  paid   a  dividend 


upon  its  ordinary  stock  of  not  less  than 
3  per  cent,  may  resolve  to  divide  the  (paid- 
up)  ordinary  stock  into  two  classes,  one  to 
be  called  preferred  ordinary  and  the  other 
deferred  ordinary.  The  div.ision  must  be  in 
equal  portions,  and  the  preferred  ordinary 
stock  will  bear  a  fixed  maximum  dividend  of 
6  per  cent,  per  annum,  and  will  rank  for  such 
dividend  (only)  in  priority  to  any  dividends 
payable  on  the  deferred  ordinary  stock,  and 
pari  passu  with  any  undivided  ordinary 
stock  created  or  to  be  created,  but  the 
maximum  dividend  of  6  per  cent,  will  be 
dependent  upon  the  profits  of  each  particular 
year— /.5.,  it  is  non-cumulative. 

In  each  year  after  the  6  per  cent,  has  been 
paid  upon  the  preferred  ordinary  stock,  the 
holders  of  deferred  ordinary  stock,  in  respect 
of  all  dividend  exceeding  the  6  per  cent, 
already  paid  to  the  holders  of  ordinary  stock, 
will  raik  pari  passu  with  the  latter. 

In  other  words,  if  there  are  undivided 
ordinary,  preferred  ordinary,  and  deferred 
ordinary  stocks,  in  the  first  distribution 
the  latter  stand  out,  and  when  the  two 
former  have  received  6  per  cent,  then 
the  preferred  ordinary  stand  out,  and 
any  further  dividend  available  is  dis- 
tributed pari  passu  between  the  undivided 
and  deferred  ordinary.  Thus  the  undivided 
ordinary  receive  a  6  per  cent,  dividend  and 
a  supplementary  dividend  (as  it-  were),  the 
preferred  ordinary  receive  6  per  cent.,  and 
the  deferred  ordinary  only  receive  the 
supplementary  dividend. 

Deficiency  Account. — The  account  to  be 
prepared  by  a  bankrupt,  or  the  officers  of  a 
company  being  wound  up  by  the  Court, 
showing  how  the  deficiency  represented  upon 
the  respective  statements  of  affairs  has  arisen. 

In  the  case  of  a  bankrupt  the  account  must 
commence  from  a  date  twelve  months  before 
the  making  of  the  receiving  order,  or  such 
other  period  as  the  Official  Receiver  may 
fix. 

In  the  case  of  a  company  the  account 
must  commence  from  a  date  three  years 
before  the  making  of  the  winding-up  order ; 
in  the  event  of  the  winding-up  order  being 
made  within  three  years  from  the  formation 
of  the  company,  the  account  must  cover  the 
whole  period  of  the  company's  existence. 
[See  title  Statement  of  Affairs.) 
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Where  a  company  has  incurred  losses  in 
trading  so  that  a  debit  balance  exists  in  the 
Revenue  Account,  such  balance,  of  course,\vill 
appear  on  the  asset  side  of  the  Balance  Sheet, 
but  it  should  be  so  recorded  that  the  item 
cannot  be  erroneously  mistaken  for  an  asset, 
for  which  purpose,  instead  of  the  narration 
"  Revenue  Account — balance, "  it  is  preferable 
to  state,  "  Revenue  Account — deficiency." 

Defunct  Companies.— 5V^  Registrar  of  Joint 
Stock  Companies. 

Del  Credere  Agent. — See  Agent. 

Delegatus  non  potest  delegare  (a  dele- 
gate cannot  delegate). — An  agent  cannot 
delegate  his  authority. 

"  The  maxim,  when  analysed,  merely  im- 
"  ports  that  an  agent  cannot,  without 
'*  authority  from  his  principal,  devolve  upon 
"  another  obligations  to  the  principal  which 
"  he  has  himself  undertaken  to  personally 
"  fulfil  ;  and  that,  inasmuch  as  confidence  in 
"  the  particular  person  employed  is  at  the 
"  root  of  the  contract  of  agency,  such  an 
"  authority  cannot  be  implied  as  an  ordinary 
"  incident  in  the  contract.  But  the  exigen- 
"  cies  of  busines's  do  from  time  to  time 
"  render  necessary  the  carrying  out  of  the 
"  instructions  of  a  principal  by  a  person  other 
"  than  the  agent  originally  instructed  for  the 
"  purpose,  and  where  that  is  the  case  the 
*'  reason  of  the  thing  requires  that  the  rule 
"  should  be  relaxed,  so  as,  on  the  one  hand, 
"  to  enable  the  agent  to  appoint  what  has 
"  been  termed  a  '  sub-agent  '  .  .  .  and, 
"  on  the  other  hand,  to  constitute  in  the 
"  interest  of  and  for  the  protection  of  the 
"  principal,  a  direct  privity  of  contract 
"  between  himself  and  such  substitute.  And 
"  an  authority  to  the  effect  referred  to  may 
"  and  should  be  implied  where  from  the  con- 
"  duct  of  the  parties  to  the  original  contract 
"  of  agency,  the  usage  of  trade,  or  the  nature 
"  of  the  particular  business  which  is  the  sub- 
"  ject  of  the  agency,  it  may  reasonably  be 
"  presumed  that  the  parties  to  the  contract 
"  of  agency  originally  intended  that  such 
"  authority  should  exist,  or  where  in  the 
"  course  of  the  employment  unforeseen  emer- 
"  gencies  arise  which  impose  upon  the  agent 
"  the  necessity  of  employing  a  substitute." 
[Thesiger,  L.J.] 


Delivery  Order. — A  written  or  printed  docu- 
ment, entitling  any  person  named  therein  or 
the  legal  holder  thereof  to  the  delivery  of  any 
goods,  wares,  or  merchandise  lying  in  any 
dock,  port,  wharf,  or  warehouse. 

Where  the  goods  are  of  the  value  of  £2  or 
upwards  the  order  must  bear  a  penny  stamp 
duly  cancelled  by  the  issuer. 

Delivery  orders  are  often  deposited  with 
bankers  and  others  as  security  for  advances. 

Demand  (Payable  on).— A  bill  is  payable 
on  demand  {a)  which  is  expressed  to  be 
payable  on  demand,  or  at  sight,  or  on 
presentation,  or  {b)  in  which  no  time  for 
payment  is  expressed.  Where  a  bill  is 
accepted  or  indorsed  when  it  is  overdue,  it 
shall,  as  regards  the  acceptor  who  so  accepts 
or  any  indorser  who  so  indorses  it,  be 
deemed  a  bill  payable  on  demand.  (1882 
Act,  section  10.) 

A  cheque  is  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand.     (Section  73.) 

Where  a  bill  is  payable  on  demand  present- 
ment for  payment  must  be  made  within  a 
reasonable  time  after  its  issue,  in  order  to 
render  the  drawer  liable,  and  within  a 
reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable.  Where 
a  promissory  note  payable  on  demand  has 
been  indorsed  it  must  be  presented  for 
payment  within  a  reasonable  time  of  the 
indorsement.  If  it  be  not  so  presented  the 
indorser  is  discharged.  In  determining  what 
is  a  reasonable  time,  regard  shall  be  had  to 
the  nature  of  the  instrument,  the  usage  of 
trade  with  regard  to  similar  instruments,  and 
the  facts  of  the  particular  case.  (Sections  45 
and  86.)  (As  to  a  cheque,  see  title  Un- 
presented  Cheques.) 

A  bill  of  exchange  payable  on  demand 
requires  a  penny  stamp  irrespective  of  the 
amount  stated  in  the  bill,  but  a  promissory 
note  payable  on  demand  is  subject  to 
ad  valorem  stamp  duty. 

Demonstrative  Legacy. — See  Legacy. 

Demurrage.  —  An  allowance  made  to  the 
owners  of  a  vessel  by  the  freighter  or 
charterer  for  detaining  her  for  a  longer 
period  than  agreed  upon.  The  charterer  is 
usually  allowed  a  certain  number  of  days, 
called  lay  days  (which  may  be  either  running 
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or  working  days)  for  receiving  and  dis- 
charging the  cargo,  after  the  expiration  of 
which  he  is  Hable  to  pay  an  agreed  sum  per 
day  so  long  as  the  ship  is  further  detained. 
{See  Charter-Party.) 

Denoting  Stamp.— (1)  A  stamp  placed  upon 
a  copy  of  a  document  stating  or  denoting 
that  the  original  has  been  duly  stamped. 

(2)  Where  the  stamp  duty  with  which  an 
instrument  is  chargeable  depends  upon  the 
duty  paid  upon  another  instrument,  the 
payment  of  such  last  mentioned  duty  will, 
on  production  of  both  instruments  duly 
executed,  be  denoted  upon  such  first 
mentioned  instrument. 

Departmental  Accounts.  —  A  system  of 
accounting  whereby  the  transactions  of  several 
departments  of  one  business  are  separately 
recorded  in  the  accounts.  The  stocks  on 
hand  are  valued  separately,  and  the  sales  and 
purchases,  by  means  of  columns  in  the  re- 
spective books,  are  analysed  and  allotted  to 
the  various  departments ;  a  record  is  also 
kept  of  all  transfers  from  one  department  to 
another,  the  latter  items  being  treated  upon 
a  strictly  cost-price  basis. 

With  regard  to  working  expenses,  direct 
charges  are  placed  against  the  respective 
departments,  the  remainder  being  apportioned 
either  in  respect  of  turnover  or  otherwise, 
according  to  circumstances.  The  apportion- 
ment of  the  working  expenses  amongst  the 
various  departments,  however,  is  not  a  usual 
practice,  the  raison  d'etre  of  Departmental 
Accounts  not  being  to  ascertain  the  final 
result  of  each  department,  but  rather  to 
determine  the  percentages  of  gross  profit 
realised  in  each  case,  as  the  different  percen- 
tages realisable  on  the  various  classes  of  goods 
are  so  irregular,  and  the  fluctuations  of  turn- 
over, comparing  one  department  with  another, 
are  in  many  instances  so  great  as  to  render 
most  misleading  any  attempt  to  average  the 
results  which  a  proprietor  considers  ought  to 
be  obtained. 

Deposit.— Bonds,  shaie  certificates,  money  or 
other  property,  as  the  case  may  be,  placed  in 
the  hands  of  a  person  or  company  (i)  for 
safety,  (2)  in  order  to  obtain  interest  thereon, 
(3)  as  security  for  a  debt  or  otherwise,  or  (4) 


as  an  earnest  to  secure  the  performance  of  a 
contract,  particularly  a  contract  of  sale. 

Money  lodged  with  a  banker  and,  by 
arrangement  with  him,  kept  separate  from 
the  depositor's  current  account  (if  any),  to  be 
withdrawn  only  on  notice  being  given,  and 
upon  special  terms  as  to  interest  (if  any),  is 
termed  "  money  on  deposit,"  and  the  receipt 
given  therefor  by  the  banker  is  called  the 
"  deposit  note."  This  note  requires  no- 
stamp.  The  depositor's  right  against  the 
banker  is  merely  that  of  a  creditor. 

Bills  deposited  with  a  banker  for  collection 
or  for  any  other  special  purpose  do  not  pass 
to  the  trustee  in  the  event  of  the  banker's 
bankruptcy  {see  Short  Bills),  and  this  also 
applies  to  bonds  and  other  valuables  deposited 
for  safe  keeping. 

A  deposit  of  the  title-deeds  of  lands  as 
security  for  the  repayment  of  a  loan  con- 
stitutes an  equitable  mortgage,  notwithstand- 
ing the  provisions  of  section  4  of  the  Statute 
of  Frauds,  it  having  been  held  that  the  deposit 
itself,  without  even  a  verbal  communication, 
will  create  a  valid  charge.  (Frauds,  Statute 
of.) 

The  Court  of  Probate  Act  1857  provides 
that  any  person  may  deposit  his  will  for  safe 
custody  in  the  depository  of  the  Court. 

Depositors'  Ledger.  — One  recording  the 
accounts  of  depositors,  in  the  case  of  building 
societies,  savings  banks,  and  the  like.  A 
good  form  of  ruling  for  such  a  Ledger  is  one 
which  provides  for  the  date  being  placed 
in  the  centre  column,  the  deposits  paid  in 
and  interest  credited  occupying  columns  to 
the  right,  the  deposits  withdrawn  and 
interest  debited  being  placed  to  the  left. 
This  allows  of  every  transaction  being 
recorded  in  strictly  chronological  order,  and 
as  each  transaction,  debit  or  credit,  occupies 
the  entire  line  from  left  to  right,  the  balance 
day  by  day  can  be  readily  perceived,  and 
this  is  an  important  matter  in  this  class  of 
accounts. 

The  system  adopted  by  the  savings  banks 
necessitates  one  column  only,  deposits 
being  added  and  withdrawals  deducted,  so 
that  the  balance  is  always  known  for  ready 
comparison  with  the  depositor's  Pass  Book. 

Depreciation. — The  term  is  used  in  account- 
ancy to  represent  the  shrinkage  in  value  of 
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any  particular.property,buildings,machinery,  I 
plant,  &c.,  (i)  as  a  consequence  of  being  i 
employed  in  trading  or  for  manufacturing  I 
purposes,  (2)  by  mere  effluxion  of  time,  (3)  ! 
by  becoming  obsolete,  or  (4)  from  any  other  ! 
cause. 

The  subject  of  depreciation  is  a  very  wide 
one,  as  almost  every  class  of  property  is 
entitled  to  be  considered  upon  its  own 
peculiar  merits  in  this  respect. 

That  the  loss  arising  from  the  diminished 
value  of  an  asset  should  be  charged  against 
the  revenue  derived  from  its  use  appears 
incontestable  in  principle,  yet  many  difficul- 
ties are  encountered  in  practice  in  assessing 
the  amount  so  chargeable. 

The  main  factors  in  determining  the 
amount  of  depreciation  chargeable  are  : — 

(i)  The    original    cost   or    value    of    the 
property. 

(2)  The  probable  life  thereof. 

(3)  The  repairs  and  renewals  to  be  under- 
taken during  such  life. 

(4)  The  break-up  or  residual  value. 
Referring  to  these  points  seriatim  : — 

(i)  The   original    cost     is    not    necessarily 
synonymous  with   the   original   value, 
and  the  circumstances  connected  with 
-    the   purchase    may    need    to   be   con- 
sidered. 

(2)  The  probable  life  may  be  ascertained 
from  experience,  although  it  may  to  a 
great  extent  be  controlled  by  the 
circumstances  of  each  case  ;  for 
instance,  certain  machinery  will  last 
longer  if  it  is  used  at  normal  speed  and 
is  carefully  tended  than  will  be  the  case 
if  subjected  to  undue  pressure  or  if  it  is 
neglected  by  those  in  charge.  On  the 
other  hand,  although  in  an  excellent 
state  of  preservation,  the  machinery 
may  fall  in  value  as  a  result  of  some 
new  and  improved  means  of  pro- 
duction being  devised. 

(3)  With  regard  to  repairs  and  reneivals  :  to 
repair  is  to  make  good  for  all  practical 
purposes  ;  to  renew  is  to  make  again 
absolutely.  Despite  repairs,  machinery 
and  plant  will  ultimately  require  to  be 
renewed — that  is  to  say,  to  be  made 
again  absolutely.  Upon  the  basis 
of  these  propositions,  an  eminent 
accountant  has  stated  that  if  revenue 


is  charged  with  the  cost  of  repairs, 
and  proper  provision  is  also  made  for 
renewals  out  of  revenue,  it  follows  that 
provision  has  thereby  been  made  for 
depreciation  also,  even  for  that  imper- 
ceptible depreciation  which  is  taking 
place  every  day,  and  which  can  only 
be  made  good  when  the  thing  so 
depreciated  is  renewed  or  restored  to 
its  first  or  original  state.  Thus, 
theoretically  at  least,  an  adequate 
charge  for  repairs  and  renewals  against 
revenue  dispenses  with  the  necessity 
for  a  further  charge  for  depreciation  ; 
but  it  is  difficult  to  apply  this  principle 
in  practice. 

It  is  conceivable  that  many  objects 
cannot  be  tinkered  with — they  do  not 
need  repairing,  while  their  efficiency 
is  fully  maintained  for  years.  But  in 
the  course  of  time  they  collapse  and 
require  to  be  entirely  replaced.  This 
amounts  to  a  renewal  no  doubt, 
necessary,  say,  after  10  years,  but  as 
the  revenue  of  the  10  years  in  question 
should  bear  this  expense,  the  annual 
provision  out  of  revenue  for  future 
renewal  is  in  effect  a  recognition  of  the 
gradual  depreciation  of  the  particular 
object. 

To  charge  revenue  with  repairs  and 
renewals,  only  as  and  when  such 
repairs  and  renewals  are  necessary 
and  have  been  duly  effected,  is  clearly 
tantamount  to  a  postponement  of 
proper  provision,  affecting  the  accuracy 
of  the  Balance  Sheet  during  the  life  of 
the  various  objects ;  for,  notwithstand- 
ing the  gradual  approach  of  the 
renewing  period,  the  machinery  and 
plant  would  appear  in  the  state- 
ment at  cost,  without  any  provision 
for  the  pending  expenditure  which  the 
mere  lapse  of  time  will  necessitate. 
Thus,  if  depreciation  is  not  to  be 
charged  against  revenue  periodically, 
some  periodic  provision  must  be  made 
for  repairs  and  renewals  whether 
actually  expended  during  the  particular 
period  or  not.  So  that  so  far  as  the 
Revenue  Account  is  concerned,  it  is  of 
little  importance  whether  an  annual 
charge    be    made     in     the     name    of 
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depreciation  or  as  a  provision  against 
future  renewals  so  long  as  the  charge  is 
adequate. 

(4)  The  residual  value  is  important.  It  may 
be  large  or  small  and  so  affect  the 
amount  of  depreciation.  Suppose  a 
certain  machine  costs  /loo  ;  that  with 
proper  repairs  it  will  perform  its  work 
efficiently  for  ten  years,  and  it  is 
estimated  that  at  the  end  of  that  time 
the  residual  value,  say,  as  scrap  iron, 
will  be  ;^2o.  Here  the  depreciation  is 
£80,  so  that,  apart  from  interest 
questions,  the  annual  charge  to  revenue 
would  be  £S  for  depreciation  or  future 
renewal,  plus  the  cost  of  the  necessary 
repairs  meanwhile. 

With  regard  to  machinery  the  conditions 
to  which  it  will  be  subjected,  and  the  possi- 
bility of  it  becoming  obsolete  before  it  would 
be  worn  out  in  the  ordinary  sense  because  of 
new  and  improved  means  of  production  being 
devised,  must  be  considered  in  connection 
with  the  question  of  depreciation,  for  the 
possibility  of  obsolescence  is  an  important 
factor  in  determining  the  "life"  of  a  given 
machine.  This  risk  of  obsolescence  is,  how- 
ever, in  the  nature  of  a  contingency  which 
may  or  may  not  arise,  rather  than  an 
inevitable  shrinkage,  and  it  is  as  a  con- 
sequence a  difficult  matter  to  provide  against 
satisfactorily.  It  is  advisable  to  classify 
the  different  properties  as  much  as 
possible,  so  that  the  various  rates  of  deprecia- 
tion applicable  to  each  class  may  be  more 
easily  adopted  in  the  accounts.  In  determin- 
ing the  rate  of  depreciation  of  property  the 
question  as  to  whether  the  rate  will  be  based 
each  year  (or  other  period)  upon  the  original 
valuation  or  upon  the  diminishing  values 
brought  about  by  the  amount  of  depreciation 
periodically  passed  to  credit  must  be  con- 
sidered, for  it  is  obvious  that  a  much  larger 
percentage  of  depreciation  will  be  necessary 
in  the  latter  case  if  the  same  ultimate  result 
is  required.  The  system  of  basing  the  depre- 
ciation upon  the  diminishing  values  has, 
however,  the  effect  of  relieving  the  later  years 
of  a  proportion  of  the  charge  for  depreciation 
at  the  expense  of  the  earlier  years,  but  when 
it  is  remembered  that  with  certain  classes 
of  property  repairs  and  maintenance  are 
necessary,  and  that  such  charges  generally 


fall  heavier  upon  the  later  years,  it  is  a 
question  for  consideration  whether  the 
"diminishing  value"  principle  is  not  the 
better  one,  as  it  serves  to  equalise  matters  by 
charging  the  earlier  years  with  little  in  the 
way  of  repairs  and  a  larger  proportion  of 
depreciation,  whilst  the  condition  of  things 
in  the  later  years  is  reversed. 

The  valuation  of  a  lease  or  premium  paid 
therefor  may  be  written  off"  in  fixed  annual 
sums,  or  upon  the  annuity  principle,  employ- 
ing interest  at  an  agreed  rate  in  the  accounts, 
such  interest  being  passed  to  credit  of  Profit 
and  Loss  Account.  As  the  premium  paid  for 
a  lease  is  theoretically  the  present  value  of  the 
excess  of  annual  value  of  the  premises  over 
the  actual  rent  paid,  it  follows  that  the 
amounts  periodically  charged  to  Profit  and 
Loss  Account  in  reduction  of  the  "  premium  " 
are,  in  reality,  so  much  more  rent. 

{See  Fixed  Capital,  Goodwill,  Income  Tax, 
Profits  available  for  Dividend,  Repairs  and 
Renewals,  Wear  and  Tear.) 

Devastavit. — He  has  wasted.  The  wasting  of 
the  estate  of  a  deceased  person  by  his  executor 
or  administrator  arising  through  extrava- 
gance or  a  misapplication  of  the  assets. 

The  loss  arising  therefrom  is  chargeable 
against  the  person  committing  the  waste,  but 
in  the  case  of  two  or  more  executors,  one  will 
not  be  protected,  by  mere  passiveness,  from 
liability  in  respect  of  a  devastavit  committed 
by  one  of  his  co-executors,  for  it  is  the  duty 
of  co-executors  to  watch  over  the  conduct  of 
each  other. 

Deviation. — A  voluntary  departure  by  the 
master  of  a  ship  from  the  usual  course  of  the 
voyage.  In  the  absence  of  express  stipula- 
tion the  owner  of  a  vessel  impliedly  under- 
takes to  the  shippers  of  cargo  that  he  will 
proceed  without  unnecessary  deviation,  and 
it  is  an  implied  condition  of  the  contracts  of 
marine  insurance  concerning  the  ship  and 
cargo  that  no  deviation  will  be  made.  Devia- 
tion arising  from  the  ignorance  of  the  cap- 
tain appears  to  be  within  the  definition,  as 
also  that  made  purposely  to  save  property, 
but  efforts  to  save  life  which  involve  deviation 
are  allowed. 

If  a  master  receives  reliable  information 
that  if  he  continues  in  the  usual  course  of  his 
voyage  he  will  expose  his  ship  and  cargo,  or 
either   of  them,  to   perils,  such  as  capture,. 
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pirates,  icebergs,  or  other  dangers  of  naviga- 
tion, he  will  be  justified  in  making  a  reason- 
able deviation  to  avoid  them. 

Differences. — The  amounts  payable  or 
receivable,  as  the  case  may  be,  by  a 
speculator  in  stocks,  shares,  or  produce  in 
respect  of  the  fluctuations  in  price  of  the 
subject-matter  of  speculation  between  given 
dates,  i.e.^  settling  days. 

The  Gaming  Act,  8  and  9  Vict.  c.  109, 
provides  that  all  contracts,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering 
are  null  and  void,  and  no  action  can  be 
brought  or  maintained  for  recovering  any 
sums  of  money  alleged  to  have  been  won  upon 
any  wager,  or  which  shall  have  been  deposited 
in  the  hands  of  a  third  person  to  abide  the 
event  on  which  any  wager  shall  have  been 
made. 

The  contracts  referred  to,  it  must  be  noted, 
are  not  made  illegal,  but  merely  void  and 
unenforceable  at  law. 

"  It  has  been  decided  that  agreements 
"  between  buyers  and  sellers  of  shares  and 
"  stocks  to  pay  or  receive  the  differences 
"  between  their  prices  upon  one  day  and 
"  their  prices  on  another  day,  are  gaming  and 
"  wagering  transactions  wdthin  the  meaning 
"  of  the  (above)  statute."  (Lindley,  J., 
Thacker  v.  Hardy,  1878.) 

But  where  the  parties  to  the  agreement 
are  not  the  buyer  and  seller  respectively,  but  a 
broker  (as  buyer  or  seller  according  to 
instructions)  and  his  client,  the  nature  of  the 
transaction  is  altered. 

"  The  essence  of  gaming  and  wagering  is 
"  that  one  party  is  to  win  and  the  other  to 
"  lose  upon  a  future  event,  which  at  the  time 
' '  of  the  contract  is  of  an  uncertain  nature — 
"  that  is,  if  the  event  turns  out  one  way  A. 
"  will  lose,  but  if  it  turns  out  the  other  way 
"  he  will  win.  But  that  is  not  the  state  of 
' '  facts  (where  a  client  instructs  a  broker  to 
"  buy  or  sell  for  him  even  with  no  intention  of 
"  taking  or  making  delivery).  The  broker 
"  was  to  derive  no  gain  from  the  transaction  ; 
"  his  gain  consisted  in  the  commission  which 
' '  he  was  to  receive  whatever  might  be  the 
"  result  of  the  transaction  to  the  client. 
"  Therefore  the  whole  element  of  gaming 
"  and  wagering  was  absent  from  the 
'•  contract."     (Cotton,  L.J.,  ibid.) 


Where  a  client  employs  a  broker  to 
speculate  for  him  the  agreement  between 
the  parties  renders  it  necessary  that  the 
broker  should  himself,  as  principal, enter  into 
real  contracts  of  purchase  or  sale  with  jobbers. 
If,  in  carrying  out  his  agreement  with  the 
client,  he  enters  into  contracts  and  incurs 
obligations  with  the  jobbers,  for  non- 
performance of  which  actions  could  be 
brought  against  him,  then  upon  the  general 
principles  of  agency  he  (the  broker)  is 
entitled  to  be  indemnified  by  his  principal 
(the  client)  against  liabilities  incurred  in 
executing  his  orders. 

When  a  client  so  instructs  his  broker  he 
does  not  authorise  him  to  make  a  "time 
bargain  "  in  the  strict  sense  of  the  term. 

"  A  real  time  bargain  is  a  very  rare 
"  occurrence.  What  are  called  time  bargains 
"  are,  in  fact,  the  result  of  two  distinct  and 
"  perfectly  legal  bargains,  namely,  first,  a 
"  bargain  to  buy  and  sell,  and  secondly,  a 
"  subsequent  bargain  that  the  first  bargain 
"  shall  not  be  carried  out.  It  is  only  when 
"  the  first  bargain  is  entered  into  upon  the 
"  understanding  that  it  is  not  to  be  carried 
"  out  that  a  time  bargain,  in  the  sense  of  an 
"  unenforceable  bargain,  is  entered  into.'" 
(Lindley,  J.,  ibid.) 

Stated  shortly,  although  a  gaming  contract 
is  unenforceable,  gambling  of  itself  is  not 
illegal,  and  an  agent  does  nothing  illegal  in 
carrying  out  the  instructions  of  his  client ; 
he  is  therefore  entitled  to  be  indemnified 
against  losses  thereby  sustained,  and,  in  the 
event  of  the  bankruptcy  of  his  principal,  he 
may  prove  for  such  losses.  {Ex  parte  Rogers, 
1880.)  But  where  the  parties  act  as  principals 
to  a  contract  to  pay  "  differences  "  the  case 
comes  within  the  Gaming  Act  and  is  unen- 
forceable. Where  there  is  a  bargain  for  the 
payment  of  differences,  with  an  option  to  the 
buyer,  for  some  further  consideration,  to 
demand  delivery  of  the  stock  or  other  subject- 
matter  of  the  transaction,  the  option  does 
not,  of  itself,  take  the  transaction  out  of  the 
operation  of  the  Gaming  Act,  if  but  for  such 
option  the  Act  would  render  the  contract 
unenforceable.  The  seller  cannot  compel 
the  buyer  to  take  delivery,  for  the  latter  may 
decline  to  exercise  his  option  and  pay  the 
differences  only.  [Re  Gieve,  1899.)  [See  title 
Jobbers.) 
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Differences    in    Exchange.— Sr^    Rate    of  | 

Exchange.  j 

Dilapidation. — Decay.  The  term  is  used  to  ; 
signify  the  want  of  repair  to  property  for 
which  a  tenant  is  held  liable  to  a  landlord 
when  yielding  up  demised  premises  at  the 
end  of  a  term,  when  such  premises  were  held 
under  a  lease  requiring  the  premises  to  be 
delivered  in  good  repair. 

Diminishing  Balances.— The  term  used  to 
signify  the  values  at  which  a  property  stands 
in  the  books  and  accounts  from  time  to  time, 
such  values  (or  balances)  diminishing  by  and  to 
the  extent  of  the  amounts  periodically  passed 
to  credit  of  the  account  as  and  for  deprecia- 
tion or  otherwise.     {See  Depreciation.) 

Directors. — The  officers  who  conduct  the 
affairs  of  a  joint  stock  company.  They  are 
the  special,  not  general,  agents  of  the  com- 
pany, for  they  can  only  exercise  such  powers 
as  are  conferred  upon  them  by  the  memo- 
randum and  articles  of  association.  As  all 
persons  dealing  with  a  particular  company 
are  presumed  to  have  knowledge  of  the  con- 
tents of  these  documents,  they  are  deemed  to 
have  notice  of  the  extent  of  the  directors' 
powers,  and  the  nature  of  the  special  restric- 
tions (if  any)  placed  upon  them. 

The  regulations  as  to  appointment,  qualifi- 
cation, remuneration,  and  retirement,  are  also 
contained  in  the  articles. 

Appointment  and  Qualification. — 

Directors  are  generally  appointed  in  one  of 
the  following  ways  : — 

la)  By  name  mentioned  in  the  articles  of 
association. 

{h)  By  the  signatories  to  the  articles  of 
association  in  accordance  with  express 
■  power  given  thereunder. 

{c)  By  the  shareholders  in  general  meeting. 

{d)  By  the  other  directors  in  order  to  fill  a 
vacancy. 

Sometimes — although  rarely  —  they  are 
appointed  for  purposes  of  formation  only, 
and  are  either  re-elected  or  replaced  at  the 
statutory  meeting. 

Neither  the  Companies  Acts  nor  Table  A 
require  directors  to  hold  shares  in  the  com- 
pany appointing  them  as  a  qualification  for 
office,  but  the  articles  ot  association  of  most 


companies  provide  for  a  share  qualification — 
in  fact,  the  London  Stock  Exchange  require 
it  before  granting  a  quotation  for  the  shares. 
There  are,  however,  many  companies  having 
directors  who  do  not  possess  any  share  or 
stock  qualification,  whilst,  on  the  other  hand, 
some  companies  are  "governed  "  by  directors, 
with  a  share  qualification  which  has  been 
bestowed  upon  them  by  some  person  under 
whose  influence  they  act,  quite  apart  from 
their  own  discretion. 

By  section  2  of  the  Companies  Act  1900 
the  under-mentioned  restrictions  are  placed 
on  the  appointment  of  directors  of  companies 
which  invite  subscriptions  for  shares  from 
the  public  : — 

A  person  is  not  capable  of  appointment  by 
the  articles  unless,  before  the  registration  of 
the  articles,  he  has  either  by  himself  or  by 
his  agent  authorised  in  writing — 

{a)  Signed  and  filed  with  the  Registrar  a 
consent    in   writing    to    act   as    such 
director ;  and 
{b)  Either    signed    the    memorandum     of 
association  for  a  number  of  shares  not 
less  than  his  qualification  (//  any)  or 
signed  and  filed  with  the  Registrar  a 
contract  in  writing  to  take  from  the 
company  and  pay  for  his  qualification 
shares  {if  any). 
By  section  3  of  the  1900  Act  it  is  made 
a  statutory  duty  for    directors   of  all  com- 
panies to  obtain  their  qualification   {tf  any) 
within  two  months  after  appointment,  or  such 
shorter  time  as  may  be  fixed  by  the  regulations 
of    the  company.       In    the    event    of   non- 
compliance, or   in   the   event  of  a   director 
ceasing  to  hold   his  qualification,  his  office 
is  to  be  vacated  ;  and  if  any  unqualified  person 
act  as  a  director  after  the  expiration  of  the 
time    limit,  he  becomes  liable  to  pay  to  the 
company  the  sum   of  five   pounds  for    every 
day   during  which  he  so  acts. 

Note. — The  provisions  of  the  above  sections 
do  not  impose  a  qualification,  they  merely 
enforce  the  requirements  (if  any)  of  the  com- 
pany's regulations  in  this  respect. 
Remuneration. — 

The  regulations  of  some  companies  provide 
for  the  remuneration  of  the  directors  out  of 
the  profits  of  the  company,  whilst  others  make 
the  remuneration  payable  out  of  the  com- 
pany's funds — an  obvious  distinction. 
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Where  the  articles  of  association  provide 
for  the  payment  out  of  the  funds  of  the  com- 
pany of  a  stated  annual  sum  by  way  of 
remuneration  to  the  directors,  it  has  been 
held  that  even  where  directors  must  of 
necessity  be  members,  such  remuneration  is 
not  due  to  them  in  their  character  of  members 
of  the  company,  but  under  a  separate 
and  distinct  contract,  and  directors  are 
therefore  entitled  to  prove  and  rank  as 
ordinary  creditors  in  the  winding-up  of  the 
company  for  any  unpaid  fees  in  pursuance  of 
the  articles  of  association.  {New  British 
Iron  Co.  (1898)  I  Ch.  324.} 

On  the  other  hand,  if  a  director  is  entitled 
to  a  stated  sum  per  annum  by  way  of 
remuneration,  he  is  not  entitled,  while  the 
company  is  a  going  concern,  to  any  part 
thereof  unless  he  acts  for  the  full  year. 
{Inman  v.  Acvoyd  &■  Best,  Lim.,  App.  Cas. 
1901.) 

Responsibilities .  — 

Directors  are  not  only  agents,  but  quasi- 
trustees  for  the  company,  as  the  funds  of  a 
company  may  be  regarded  as  a  trust-fund  of 
which  the  directors  have  the  administration. 
It  is  said  that  directors  are  also  trustees 
'^  for  the  shareholders  of  the  powers  which  have 
"  been  committed  to  them." 

A  director  stands  in  a  fiduciary  relation 
towards  the  company,  and  as  a  consequence 
he  cannot  contract  with  the  company,  unless 
the  articles  otherwise  provide,  but  it  is  cus- 
tomary to  allow  directors  to  contract  with  the 
company,  provided  they  do  not  vote  when  any 
question  relating  to  their  particular  contracts 
is  being  considered  by  the  directors  as  a  body. 
Directors  may  be  held  personally  responsible 
for  acts  ultra  vires  which  are  also  ultra  vires 
the  company,  or  which,  though  intra  vires  the 
company,  the  members  decline  to  ratify — 
unless  such  acts  are  the  result  of  an  honest 
mistake  or  an  error  of  judgment,  and  they  have 
otherwise  acted  bond  fide. 

If  the  acts  are  ultra  vires  the  directors  but 
intra  vires  the  company,  they  may  be  ratified 
by  the  members  in  general  meeting,  but  if  the 
acts  are  ultra  vires  the  company  they  cannot 
be  ratified.  Ordinarily,  the  liability  of  a 
director,  apart  from  fraud  and  acts  ultra  vires, 
is  that  of  an  ordinary  member  in  respect  of 
the  shares  he  may  hold,  but  the  Companies 
Act   1867  provides  that  the  liability  of  the 


directors  of  a  limited  company  may  be 
unlimited  if  so  provided  by  the  memorandum 
of  association  (as  originally  prepared  or  as 
altered  by  special  resolution) .  This  provision 
is,  however,  not  taken  advantage  of,  and  may 
be  regarded  as  a  "  dead  letter." 

The  fact  that  some  of  the  directors  of  a 
company  have  acted  irregularly  in  transact- 
ing business  on  behalf  of  the  company  when 
a  quorum  was  not  present,  will  not  be  allowed 
to  prejudice  third  parties  who  have  acted  with- 
out notice  of  the  irregularity,  for  although  all 
persons  having  dealings  with  a  company  are 
fixed  with  notice  of  its  memorandum  and 
articles  as  regard  external  affairs,  they  are  not 
presumed  to  have  knowledge  of  its  "  indoor 
management." 

In  any  case,  anything  alleged  to  have  been 
done  on  behalf  of  a  company  at  a  meeting  of 
directors,  where  a  quorum  was  not  present, 
may  be  subsequently  ratified  and  confirmed 
at  a  duly  constituted  meeting  of  directors  ; 
when  so  ratified,  the  act  will  be  valid  ab 
initio. 

A  special  liability  attaches  to  directors  in 
connection  with  the  issue  of  a  prospectus  and 
also  as  to  irregular  allotments.  [See  Allot- 
ment, Directors'  Liability  Act  1890 
Governing  Director,  Local  Director, 
Managing  Director,  Prospectus,  Substituted 
Director.) 

Directors'  Liability  Act  1890. — Directors, 
promoters,  and  others  responsible  for  the 
issue  of  a  prospectus  inviting  applications  for 
shares  or  debentures  in  a  company  are  liable 
to  pay  compensation  to  any  persons  (who  have 
subscribed  for  shares  or  debentures  on  the 
faith  of  the  prospectus)  for  any  damages  sus- 
tained by  reason  of  any  untrue  statements 
therein,  unless — 

(i)  With  respect  to  every  untrue  statement 
7iot  purporting  to  be  made  on  the  author- 
ity of  an  expert,  or  of  a  public  document, 
the  person  liable  (director,  promoter, 
&c.)-had  reasonable  ground  to  believe, 
and  did  up  to  the  time  of  allotment  be- 
lieve, that  the  statement  was  true  ;  and 
(2)  With  respect  to  every  untrue  statement 
purporting  to  be  a  copy  or  extract  from 
the  report  of  an  expert,  the  copy  or 
extract  fairly  represented  the  report  of 
the  expert  or  was  a  correct  copy  thereof, 
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and  further,  the  persons  liable  must 
have  had  reasonable  grounds  for  believ- 
ing the  expert  was  competent  to  make  the 
report ;  and 

(3)  With  respect  to  every  untrue  statement 
purporting  to  be  a  statement  made  by 
an  official  person,  or  a  copy  of  or 
extract  from  a  public  official  document, 
it  fairly  represented  such  official  state- 
ment, or  was  a  correct  copy  of  or 
extract  from  such  document. 

By  section  2  of  the  Companies  Act  igoo 
a  person  is  not  to  be  named  as  a  director  in 
any  prospectus  issued  by  or  on  behalf  of  a 
company  prior  to  the  expiration  of  one  year 
from  the  date  at  which  the  company  is  en- 
titled to  commence  business  unless  prior  to 
the  publication  of  the  prospectus  he  has,  by 
himself,  or  his  agent  authorised  in  writing, 
signed  and  filed  with  the  Registrar,  a  consent 
in  writing  to  act  as  such  director.  It  is  sub- 
mitted that  such  consent  will  be  sufficient  to 
bind  a  director  as  regards  knowledge  of, 
although  it  may  not  be  conclusive  as  to 
his  responsibility  for,  the  contents  of  the 
prospectus. 

Subject  to  the  disabilities  which  such 
consent  in  writing  may  impose,  where  a 
person  has  ' '  consented  "  to  become  a  director, 
but  withdraws  his  consent  before  the  issue  of 
the  prospectus,  which  is,  nevertheless,  issued 
without  his  authority  or  consent,  and  he 
forthwith  gives  reasonable  public  notice  of 
such  facts,  or  where,  after  the  issue  of  the 
prospectus,  he  becomes  aware  of  any  untrue 
statement  therein,  and  withdraws  his  consent, 
giving  reasonable  public  notice  of  such  with- 
drawal, with  the  reason  therefor,  he  will  not 
be  held  liable  to  pay  compensation. 

Section  10,  sub-sec.  7,  of  the  Companies 
Act  1900  protects  a  director  or  other  person 
responsible  for  the  issue  of  a  prospectus  from 
liability  for  non-compliance  with  the  re- 
quirements of  the  section,  if  he  proves — 

{a)  As  regards  any  matter  not  disclosed— 
want  of  knowledge  ; 

{h)  Any  honest  mistake  of  fact  on  his  part ; 
and  also  from  liability  for  non-compliance 
with  the  requirements  as  to  disclosure  of 
directors'  interest  in  the  promotion,  unless  it 
he  proved  that  he  had  knowledge  of  the 
matters  not  disclosed. 


Those  responsible  for  the  issue  of  a  pro- 
spectus are  liable  to  indemnify  all  persons 
who  have  been  improperly  stated  to  be 
directors  against  all  damages  and  costs 
incurred  by  reason  of  their  names  having 
been  improperly  inserted  in  such  prospectus. 

Directors  (but  semhle  not  promoters)  who 
have  become  liable  under  the  Act  of  1890  are 
entitled  to  recover  contribution  from  others 
who,  if  sued  separately,  would  have  been 
liable  to  make  the  same  payment.  The 
granting  of  this  right  of  contribution 
effected  an  important  alteration  in  the  law. 

Discharge  of  a  Bankrupt.— A  bankrupt 
may,  at  any  time  after  being  adjudged  bank- 
rupt, apply  to  the  Court  for  an  order  of 
discharge,  and  the  Court  will  appoint  a  day 
for  hearing  the  application,  but  such  applica- 
tion will  not  be  heard  until  the  public 
examination  of  the  bankrupt  has  been  con- 
cluded. A  bankrupt  intending  to  apply  for 
his  discharge  must  produce  to  the  Registrar 
a  certificate  from  the  Official  Receiver 
specifying  the  number  of  his  creditors  of 
whom  the  Official  Receiver  has  notice 
(whether  they  have  proved  or  not).  The 
Registrar  shall  not  less  than  28  days  before 
the  day  appointed  for  hearing  the  application 
give  notice  of  the  time  and  place  of  the 
hearing  of  the  application  to  the  Official 
Receiver  and  trustee,  and  the  Official 
Receiver  shall  forthwith  send  notice  thereof 
to  the  Board  of  Trade  for  insertion  in  the 
Gazette.  The  Official  Receiver  must  also 
send  to  each  creditor  a  notice  of  the  day 
appointed  for  the  hearing  of  the  debtor's 
application  for  discharge,  not  less  than  14 
days  before  the  day  so  appointed.  But  it  is 
not  necessary  in  summary  cases  to  send 
notices  to  creditors  for  less  than  £2. 

The  application  must  be  heard  in  open 
Court. 

The  Official  Receiver  must  make  a  report 
upon  the  bankrupt's  conduct  and  affairs,  and 
the  Court  takes  the  report  into  consideration 
upon  the  hearing  of  the  application,  and  may 
either  (i)  grant  or  (2)  refuse  an  absolute 
order  of  discharge,  or  (3)  suspend  the  opera- 
tion of  the  order  for  a  specified  time,  or  (4) 
grant  an  order  of  discharge  subject  to  con- 
ditions as  to  future  earnings  or  after-acquired 
property,  provided  that  the  Court  shall  refuse 
the  discharge  in  all  cases  where  the  bankrupt 
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has  committed  any  misdemeanour  under  the 
Debtors  Act  1869  (q.v.)  or  the  Bankruptcy  Act 
1883,  or  any  other  misdemeanour,  or  any 
felony  in  connection  with  the  bankruptcy, 
unless  the  Court  for  special  reasons  shall 
otherwise  determine. 

The  Court  shall  also,  upon  proof  of  any  of 
the  facts  hereinafter  mentioned,  either  : — 

(i)  Refuse  the  discharge,  or 

(2)  Suspend  the  discharge  for  a  period  'of 
not  less  than  two  years,  or 

.(3)  Suspend  the  discharge  until  a  dividend 
of  not  less  than  ten  shillings  in  the 
pound  has  been  paid  to  the  creditors,  or 

((4)  Grant  an  order  of  discharge  condition- 
ally upon  the  bankrupt  assenting  to 
judgment  being  entered  against  him  by 
the  Official  Receiver  or  trustee  for  the 
unsatisfied  portion  of  the  debts  provable 
in  the  bankruptcy,  such  amount  to  be 
payable  out  of  future  earnings  or  after- 
acquired  property,  but  execution  there- 
on not  to  be  levied  without  leave  of  the 
•Court.  Such  an  order  may  be  modified 
by  the  Court  if  after  the  expiration  of 
two  years  the  bankrupt  satisfies  the 
Court  that  there  is  no  reasonable  pro- 
bability of  his  being  in  a  position  to 
comply  with  the  terms  of  the  order. 

The  facts  hereinbefore  referred  to  are  : — 

A.  That  the  bankrupt's  assets  are  not  of  a 
value  equal  to  ten  shillings  in  the 
pound  on  the  amount  of  his  unsecured 
liabilities,  unless  he  satisfies  the  Court 
that  the  fact  that  the  assets  are  not  of  a 
value  equal  to  ten  shillings  in  the  pound 
on  the  amount  of  his  unsecured  liabili- 
ties has  arisen  from  circumstances 
for  which  he  cannot  justly  be  held 
responsible. 

B.  That  the  bankrupt  has  omitted  to  keep 
such  books  of  account  as  are  usual  and 
proper  in  the  business  carried  on  by 
him  and  as  sufficiently  disclose  his 
business  transactions  and  financial 
position  within  the  three  years  imme- 
diately preceding  his  bankruptcy. 

'  •  The  omission  to  keep  proper  books 
' '  is  not  a  slight  but  a  serious  offence 
-*'  against  trading  morality.  It  is  not 
'' enough  that  there  should  be  books 


"  with  entries  in  them  which  would 
"  require  a  prolonged  examination  by 
"  a  skilled  accountant  in  order  to  ascer- 
"  tain  the  result  of  them.  That  is  not 
"  keeping  proper  books.  The  books 
•*  should  be  properly  kept  and  balanced 
**  from  time  to  time,  so  that  at  any 
'*  moment  the  real  state  of  the  trader's 
*  •  affairs  may  appear  at  once.  Those 
*'  are  the  books  which  traders  ought  to 
"  keep."     (Lord  Esher.) 

C.  That  the  bankrupt  has  continued  to 
trade  after  knowing  himself  to  be 
insolvent. 

"  When  a  man  is  insolvent  he  has  no 
"  right  to  take  upon  himself  to  decide 
"  whether  his  business  is  or  is  not  to  be 
"  sold,  or  whether  his  business  is  or  is 
"  not  to  be  carried  on.  When  he  is 
**  insolvent  he  really  is  carrying  on  his 
'*  business  at  the  risk  and  expense  of 
**his  creditors.  Sometimes  he  may, 
*'  by  great  good  fortune,  succeed  in 
"  pulling  through,  if  he  is  not  too  deeply 
"  involved,  but,  as  a  general  rule,  one 
"  knows  from  experience  that  is  not  so, 
**  and  that  going  on  with  trading  under 
^*  those  circumstances  leads  to  bank- 
"  ruptcy  in  the  end  and  to  a  greater 
"  deficiency  than  there  would  be  if  the 
'*  debtor  were  to  pull  up  as  soon  as  he 
*'  found  he  was  insolvent.  A  man, 
*'  therefore,  is  not  justified  in  going  on 
''or  in  selling,  or,  in  fact,  taking  any 
*'  step  at  a  time  when  he  is  insolvent 
"  without  the  concurrence  of  the 
"creditors,  who  have  to  bear  the 
"burden  if  that  step  turns  out  to  be 
'*  a  disastrous  one."     (Cave,  J.) 

D.  That  the  bankrupt  has  contracted  any 
debt  provable  in  the  bankruptcy  with- 
out having  at  the  time  of  contracting 
it  any  reasonable  or  probable  ground  of 
expectation  (proof  whereof  shall  lie  on 
him)  of  being  able  to  pay  it. 

E.  That  the  bankrupt  has  failed  to  account 
satisfactorily  for  any  loss  of  assets  or 
for  any  deficiency  of  assets  to  meet  his 
liabilities. 

F.  That  the  bankrupt  has  brought  on,  or 
contributed  to,  his  bankruptcy  by  rash 
and  hazardous  speculations,  or  by  un- 
justifiable extravagance  in  living  or  by 
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gambling,  or  by  culpable  neglect  of  his 
business  affairs. 

*'  A  man  is  bound,  not  to  keep  up 
"  appearances  but  to  pay  his  debts,  and 
"if  his  profits  will  not  allow  of  his 
"living  at  the  particular  rate  he  has 
"  been  accustomed  to  live  at,  then  his 
"plain  duty  is  to  reduce  his  scale  ol 
"living,  and  not  to  go  on  living  out  of 
"  the  money  of  creditors."     (Cave,  J.) 

G.  That  the  bankrupt  has  put  any  of  his 
creditors  to  unnecessary  expense  by  a 
frivolous  or  vexatious  defence  to  any 
action  properly  brought  against  him. 

H.  That  the  bankrupt  has  within  three 
months  preceding  the  date  of  the 
receiving  order  incurred  unjustifiable 
expense  by  bringing  a  frivolous  or 
vexatious  action. 

I.  That  the  bankrupt  has  within  three 
months  preceding  the  date  of  the 
receiving  order,  when  unable  to  pay  his 
debts  as  they  became  due,  given  an 
undue  preference  to  any  of  his  creditors. 

Noie. — An  undue  preference  is  wider 
than  a  fraudulent  preference,  for 
although  a  preference  may  not  be 
such  as  would  be  avoidable  as  a 
fraudulent  preference,  it  may  never- 
theless be  deemed  undue,  and  affect 
the  debtor's  discharge. 

/.  That  the  bankrupt  has  within  three 
months  preceding  the  date  of  the 
receiving  order  incurred  liabilities 
with  a  view  of  making  his  assets  equal 
to  ten  shillings  in  the  pound  on  the 
amount  of  his  unsecured  liabilities. 

K.  That  the  bankrupt  has  on  any 
previous  occasion  been  adjudged  bank- 
rupt, or  made  a  composition  or 
arrangement  with  his  creditors. 

Z.  That  the  bankrupt  has  been  guilty  of 
any  fraud  or  fraudulent  breach  of 
trust. 

The  Court  may  also  refuse  or  suspend 
an  order  of  discharge,  or  grant  an  order 
subject  to  conditions,  where  the  bankrupt 
has  made  a  fraudulent  or  unjustifiable 
marriage  settlement. 


The  powers  of  the  Court  of  suspending 
and  of  attaching  conditions  to  a  bankrupt's 
discharge  may  now  be  exercised  con- 
currently. 

An  order  of  discharge  does  not  release  the 
bankrupt — 

(i)  From  any  debt  on  a  recognisance,  nor 
from  any  debt  with  which  the  bank- 
rupt may  be  chargeable  at  the  suit  of 
the  Crown,  or  of  any  person  for  any 
offence  against  a  statute  relating  to 
any  branch  of  the  public  revenue,  or 
at  the  suit  of  the  sheriff  or  other 
public  officer  on  a  bail  bond  entered 
into  for  the  appearance  of  any  person 
prosecuted  for  any  such  offence, 
unless  the  Treasury  certify  their 
consent  in  writing  to  his  being  dis- 
charged therefrom. 

(2)  From  any  debt  or  liability  incurred  by 
means  of  any  fraud  or  fraudulent 
breach  of  trust  to  which  he  was  a 
party,  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance 
by    any    fraud    to    which    he   was    a 

party. 

(3)  From  any  liability  under  a  judgment 
against  him  in  an  action  for  seduction, 
or  under  an  affiliation  order,  or  under 
a  judgment  against  him  as  co- 
respondent in  a  matrimonial  cause, 
except  to  such  an  extent  and  under 
such  conditions  as  the  Court  expressly 
orders  in  respect  of  such  liability. 

With  the  foregoing  exceptions,  an  order 
of  discharge  releases  the  bankrupt  from  all 
debts  provable  in  the  bankruptcy. 

With  regard  to  debts  contracted  by  a 
person  with  the  debtor  after  notice  of  an 
available  act  of  bankruptcy  having  been 
committed  by  the  debtor,  it  has  been 
held  that  the  Bankruptcy  Act  1883  (sec- 
tion 37  (2)  does  not  provide  that  such  a 
debt  is  non-provable  in  the  bankruptcy,  but 
only  that  the  creditor  shall  not  prove  in 
respect  thereof.  [Buckwell  v.  Normany 
1898.)  The  effect  of  this  decision  is 
important,  for  as  the  debt  is  not  deemed 
non-provable,  the  bankrupt  will  be  releastsd 
therefrom  on  obtaining  his  discharge.     So 
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that  the  creditor  (i)  may  not  prove  in  the 
bankruptcy  by  reason  of  a  personal  dis- 
ability, nor  (2)  may  he  at  any  time  sue  the 
c'ebtor  therefor. 

An  order  of  discharge  does  not  release 
any  person  who  at  the  date  of  the  receiving 
order  was  a  partner  or  co-trustee  with  the 
bankrupt,  or  was  jointly  bound  or  had 
made  any  joint  contract  with  him,  or  any 
person  who  was  surety  or  in  the  nature  of 
a  surety  for  him. 

An  order  of  discharge  is  conclusive  evi- 
dence of  the  bankruptcy  and  of  the  validity 
of  the  proceedings  therein,  and  in  any  pro- 
ceedings that  may  be  instituted  against  the 
bankrupt  who  has  obtained  an  order  of  dis- 
charge in  respect  of  any  debt  from  which 
"he  is  released  by  such  order,  the  bankrupt 
may  plead  that  the  cause  of  action  occurred 
before  his  discharge,  and  may  give  the 
Bankruptcy  Acts  and  the  special  matter  in 
evidence. 

Where  one  member  only  of  a  firm  has 
been  adjudicated  bankrupt  his  discharge 
operates  to  release  him  from  his  joint  as 
well  as  his  separate  debts  {Ex  parte 
Hammond^  1873),  and  where  all  the 
members  of  a  firm  have  been  adjudicated 
bankrupt  and  each  has  been  granted  his 
discharge  they  are  released  from  the 
separate  and  joint  liabilities.  [Howard  v. 
Poole,  1734.) 

A  discharged  bankrupt  shall,  notwith- 
standing his  discharge,  give  such  assistance 
as  the  trustee  may  require  in  the  realisa- 
tion and  distribution  of  such  of  his  pro- 
perty as  is  vested  in  the  trustee,  and  if  he 
fails  to  do  so  he  will  be  guilty  of  a  con- 
tempt of  Court,  and  the  Court  may  also,  if 
it  thinks  fit,  revoke  his  discharge. 
(1890  Act,  sections  8  and  10;  and  Rule  235.) 

Where  a  bankrupt  is  discharged  subject 
to  the  condition  that  judgment  shall  be 
entered  against  him,  or  subject  to  any 
other  condition  as  to  his  future  earnings  or 
after-acquired  property,  it  shall  be  his  duty, 
until  such  judgment  ot  condition  is  satis- 
fied, from  time  to  time  to  give  the  Official 
Receiver  such  information  as  he  may 
require   with   respect   to   his   earnings   and 


after-acquired  property  and  income,  and 
not  less  than  once  a  year  to  file  in  the  Court 
a  statement  showing  the  particulars  of  any 
property  or  income  he  may  have  acquired 
subsequent  to  his  discharge.     (Rule  244.) 

Any  statement  of  after-acquired  property 
or  income  filed  by  a  bankrupt  whose  dis- 
charge has  been  granted  subject  to  con- 
ditions shall  be  verified  by  affidavit,  and 
the  Official  Receiver  or  trustee  may  require 
the  bankrupt  to  attend  before  the  Court  to 
be  examined  on  oath  with  reference  to  the 
statement  contained  in  such  affidavit  or  as 
to  his  earnings,  income,  after-acquired  pro- 
perty, or  dealings.  Where  a  bankrupt 
neglects  to  file  such  affidavit  or  to  attend 
the  Court  for  examination  when  required  so 
to  do,  or  properly  to  answer  all  such 
questions  as  the  Court  may  put  or  allow  to 
be  put  to  him,  the  Court  may,  on  the 
application  of  the  Official  Receiver  or 
trustee,  rescind  the  order  of  discharge. 
(Rule  244A..) 

Upon  every  application  for  an  order  of 
discharge  a  fee  of  ^i  los.  is  payable  (which 
includes  the  expense  of  gazetting)  and  a 
further  fee  is  payable  at  the  rate  of  one 
shilling  for  each  creditor  who  has  to  be 
notified  of  the  application,  A  bankrupt  is 
not  entitled  to  have  any  of  the  costs  of  or 
incidental  to  his  application  for  his  dis- 
charge allowed  to  him  out  of  his  estate. 
(Rule  239.)     [See  Undischarged  Bankrupt.) 

Discharge  of  a  Bill  of  Exchange.— A  bill  is 
discharged  when  all  rights  of  action 
thereon  are  extinguished.  It  then  ceases  to 
be  negotiable,  and  subsequent  holders 
acquire  no  right  of  action  on  the  instru- 
ment. The  discharge  of  a  bill  does  not, 
however,  extinguish  any  right  of  action 
which  a  party  to  the  bill  may  have  in 
respect  of  a  transaction  which  arose  out  of 
the  bill,  but  which  is  nevertheless  inde- 
pendent of  it.  For  example,  a  bill  is  dis- 
charged by  payment  in  due  course,  by  or 
on  behalf  of  the  drawee  or  acceptor  (1882 
Act,  section  59),  and  although  payment  of 
a  bill  by  one  of  joint  acceptors  operates  as 
a  discharge  of  the  bill,  the  payer  still  has 
his  right  of  contribution  from  his  co- 
acceptors. 
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If  a  bill  (duly  accepted)  be  given  for  a 
debt,  and  the  acceptance  is  paid,  both  the 
debt  and  the  bill  are  discharged. 

Where  an  accommodation  bill  is  paid  in 
due  course  by  the  party  accommodated  the 
bill  is  discharged  (section  59),  but  if  paid 
by  an  accommodating  acceptor  he  has  a 
personal  right  of  action  for  indemnity  from 
the  party  accommodated. 

The  discharge  in  bankruptcy  of  an 
acceptor  does  not  operate  as  a  discharge  of 
the  bill ;  it  operates  only  as  a  discharge  of 
the  acceptor  to  the  extent  of  the  amount 
proved  for,  and  as  a  discharge  of  the 
drawer  and  indorsers  to  the  extent  of  any 
dividends  received. 

The  discharge  of  a  bill  must  also  be  care- 
fully distinguished  from  the  discharge  of 
one  or  more  parties  thereto  by  reason  of 
want  of  notice  of  dishonour,  or  some  other 
informality. 

"  Payment  in  due  course "  for  the  pur- 
pose of  determining  the  discharge  of  a  bill 
means  payment  made  at  or  after  the 
maturity  of  the  bill  to  the  holder  thereof 
in  good  faith  and  v^ithout  notice  that  his 
title  to  the  bill  is  defective.  (Section  59.) 
Part  payment  of  a  bill  in  due  course 
operates  as  a  discharge  ■pro  tanto. 

When  the  acceptor  of  a  bill  is  or  becomes 
the  holder  of  it  at  or  after  its  maturity  in 
his  own  'right  the  bill  is  discharged. 
(Section  61.) 

When  the  holder  of  a  bill  at  or  after  its 
maturity  absolutely  and  unconditionally  re- 
nounces his  rights  against  the  acceptor  the 
bill  is  discharged.  The  renunciation  must 
be  in  writing  unless  the  bill  is  delivered  up 
to  the  acceptor.    (Section  62.) 

The  importance  of  this  formality  has 
been  emphasised  by  the  Court..  A  drawer 
renounced  his  rights  on  a  bill  verbally, 
but  delivered  the  bill  to  a  devisee  of  the 
acceptor  (the  latter  having  died).  On  the 
death  of  the  drawer  also,  the  executors  of 
the  drawer  sued  upon  the  bill  and 
recovered,  the  ratio  decidendi  being  "that 
"  the  bill  had  not  been  renounced  in 
"writing  nor  had  it  been  delivered  up  to 


"  the  acceptor,  the  latter  at  the  time  being 
"  dead." 

Where  a  bill  is  intentionally  cancelled  by 
the  holder  or  his  agent,  and  the  cancella- 
tion is  apparent  thereon,  the  bill  is  dis- 
charged. The  intentional  cancellation  by 
the  holder,  or  his  agent,  of  the  signature  of 
a  party  liable  on  a  bill  operates  as  a  dis- 
charge of  that  party  and  also  of  those  who 
would  have  had  a  right  of  recourse  against 
him.     (Section  63.) 

The  unintentional  cancellation  of  a  bill, 
or  of  a  signature  or  a  cancellation  made 
under  a  mistake  or  without  authority,  is 
inoperative  on  proof  that  the  cancellation 
was  made  unintentionally,  or  under  a 
mistake  or  without  authority.     (Section  63.) 

The  right  of  action  under  a  bill  of 
exchange  is  (under  ordinary  circumstances) 
barred  after  six  years  from  the  date  it  falls 
due.     [See  Alteration,  Renewal  of  a  Bill.) 

Disclaimer.— 

Bankruptcy. 

A  trustee  in  bankruptcy  may  disclaim 
land  of  any  tenure,  burdened  with  onerous 
covenants,  contracts,  shares,  stocks,  or 
other  property  unsaleable  or  not  readily 
saleable  owing  to  its  possession  entailing 
the  payment  of  money  or  the  perform- 
ance of  onerous  acts.  This  right  is  not 
affected  by  the  exercise  of  any  act  of 
ownership  by  the  trustee  over  the  property, 
whether  in  an  endeavour  to  sell,  in  taking 
possession  of  it,  or  otherwise.  The  dis- 
claimer must  be  in  writing,  signed  by  the 
trustee  (the  signature  of  the  trustee's 
solicitor  is  not  sufficient),  and  made  within 
twelve  months  of  the  first  appointment  of 
a  trustee,  or  if  the  existence  of  the  property 
should  not  come  to  his  knowledge  within  one 
month  of  his  appointment,  the  disclaimer 
should  be  made  within  12  months  after  the 
trustee  first  becomes  aware  of  it.  Should^ 
however,  any  person  interested  make  appli- 
cation in  writing  requiring  the  trustee  to 
decide  whether  he  will  disclaim  or  not,  he 
must  so  decide  within  28  days  after  the 
receipt  of  such  application,  otherwise  he 
loses  his  right  of  disclaimer,  and  in  the  case 
of    a    contract,    if    the    trustee    after    such 
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application  does  not  within  the  proper 
period  disclaim  the  contract,  he  is  deemed 
to  have  adopted  it  (but  see  infra).  All  the 
above  periods  may,  however,  be  extended 
by  the  Court  in  a  proper  case. 

Leaseholds  cannot  be  disclaimed  without 

the  leave  of  the  Court  except — 

(i)  Where    the    premises    have    not   been 

sub-let  nor  any  mortgage  created  on 

the  lease,  and 

[a]  The   rent  is  less   than  £20  per 

annum,  or 
{b)  The   estate   is   being    summarily 

administered,  or 
[c)  The  lessor  has  been  served  with 
notice  of  intention  to  disclaim, 
and  does  not  within  seven  days 
give  notice  that  he  requires  the 
matter  to  be  brought  before  the 
Court  ; 

or  (2)  Where  the  premises  have  been  sub-let 
or  a  mortgage  has  been  created  on  the 
lease,  and  the  lessor,  sub-lessee,  or 
mortgagee  has  been  served  with  notice 
of  intention  to  disclaim  and  none  of 
such  persons  has  within  14  days 
required  the  matter  to  be  brought 
before  the  Court. 

A  disclaimer  made  without  leave  of  the 
Court  in  pursuance  of  the  above  rule  will 
not  be  void  or  otherwise  affected  on  the 
ground  only  that  the  notice  required  by  the 
rule  has  not  been  given  to  some  person  who 
claims  to  be  interested  in  the  demised  pro- 
perty. W^here  any  person  claims  to  be 
interested  in  any  part  of  the  property  of  the 
bankrupt  burdened  with  onerous  covenants 
he  must,  at  the  request  of  the  Official 
Receiver  or  trustee,  furnish  a  statement  of 
the  interest  so  claimed  by  him. 

Where  the  "trustee  is  entitled  to  disclaim 
without  leave,  the  Court  cannot  impose 
terms  [e.g..,  order  compensation  to  the  land- 
lord).   {Ex  parte  Zerfass,  1885.) 

Where  a  trustee  disclaims  a  leasehold 
interest  he  must  forthwith  file  the  dis- 
claimer with  the  proceedings  in  Court,  and 
the  disclaimer  must  contain  particulars  of 
the  interest  disclaimed,  and  a  statement  of 


the  persons  to  whom  notice  of  the  diclaimer 
has  been  given.  Until  the  disclaimer  is 
filed  by  the  trustee  it  is  inoperative. 

A  disclaimer  operates  to  determine  fronx 
the  date  of  the  disclaimer  the  rights  and. 
liabilities  of  the  bankrupt,  and  also  dis- 
charges the  trustee  from  all  personal 
liability  in  respect  of  the  property  dis- 
claimed as  from  the  date  when  it  vested  in 
him,  but,  except  so  far  as  is  necessary  for 
releasing  the  bankrupt  and  his  property  and 
the  trustee  from  liability,  a  disclaimer  does 
not  affect  the  rights  of  other  persons. 

Note. — Notwithstanding  the  latter  portion 
of  the  above  sub-section  (55  (2)  of  1883  Act), 
the  Court  of  Appeal  held  in  Stacey  v.  Hill 
(1901)  that  the  guarantor  of  the  rent  of  the 
premises  tenanted  by  the  bankrupt  was 
relieved  from  liability  for  any  rent  accruing 
after  the  date  of  the  disclaimer  of  the  lease 
by  the  trustee. 

If  the  trustee  does  not  disclaim  a  lease  he 
becomes  personally  responsible  for  the  rent 
and  covenants  as  from  the  date  of  his 
appointment — that  is,  from  the  date  the 
lease  first  vested  in  him,  irrespective  of  the 
question  of  actual  or  beneficial  occupation 
by  him.  [Titterton  v.  Cooper,  1882.)^  But 
the  trustee  is  entitled  to  indemnity  from  the 
estate. 

As  the  disclaimer  of  an  onerous  lease  is 
not  now  retrospective,  but  operates  from 
the  date  of  the  disclaimer  (if  duly  filed  in 
Court),  the  trustee  may  before  disclaiming 
remove  the  tenant's  fixtures  or  call  upon 
the  landlord  to  take  them  over  at  a  valua- 
tion. Should  the  landlord  decline  to  pay 
for  the  fixtures  he  must  give  the  trustee 
reasonable  time  and  opportunity  to  remove 
them. 

On  the  application  of  any  party  claiming 
an  interest  in  any  disclaimed  property  the 
Court  may  make  a  vesting  order  on  such 
terms  as  it  may  think  fit,  and  the  property 
vests  without  further  conveyance  or  assign- 
ment. In  the  case  of  leaseholds  the  vest- 
ing order  will  be  made  in  favour  of  a  sub- 
lessee or  mortgagee  on  the  condition  that 
he  takes  the  property  with  the  same  liacbili- 
ties  as  the  bankrupt  was  subject  to  at  the 
date  of  the  petition,  but  under  the  Act  of 
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1890  (section  13)  the  Court  has  now  a 
further  discretion  in  the  matter,  and  may- 
vest  the  property  subject  to  the  same 
liabilities  and  obligations  as  if  the  lease 
had  been  assigned  at  the  date  of  the 
petition,  and  (if  it  be  necessary)  as  if  the 
lease  comprised  only  the  property  dealt 
with  in  the  vesting  order.  If  no  person 
claiming  under  the  bankrupt  is  willing  to 
accept  a  vesting  order  under  such  terms, 
the  Court  may  vest  the  bankrupt's  interest 
in  any  person  in  any  way  liable  to  perform 
the  lessee's  covenants,  but  freed  and  dis- 
charged from  all  incumbrances  created  by 
the  bankrupt. 

It  is  now  settled  that  the  lessor  may  apply 
for  a  vesting  order  as  well  as  the  parties 
claiming  under  the  bankrupt.  [Ex  parte 
Shilson,  20  Q.B.D.  343.) 

A  trustee  in  bankruptcy  may  disclaim 
shares  held  by  the  bankrupt  in  a  company 
(registered  under  the  Companies  Act  1862) 
either  before  or  after  the  commencement 
of  the  winding-up,  notwithstanding  the 
provisions  of  section  153  of  that  Act. 

With  regard  to  onerous  contracts  which 
have  not  been  disclaimed,  some  difference 
of  opinion  exists  as  to  the  meaning  of  the 
words  of  section  55,  subsection  4,  of  the 
1883  Act,  to  the  effect  that  if  the  trustee 
does  not  disclaim  the  contract  "  ke  shall  le 
deemed  to  have  adopted  it.'''' 

(i)  In  case  of  adoption  the  trustee  will  be 
held  to  be  personally  liable  in  respect 
of  the  contract,  subject  to  such 
indemnity  as  he  may  be  entitled  to  out 
of  the  estate.     (Robson.) 

(2)  The    effect    of    the    provision     as   to 

adoption  of    the    contract    is    not  to 

make  the  trustee  personally  liable,  but 

only  to  effect  a  novation  by  which  the 

trustee   as  representing   the   body   of 

creditors  is    substituted    as    the  party 

liable  for  the  trustee  as  representing 

the  bankrupt  contractor.     (Williams; 

also  Benjamin  on  Sale.) 

Any  person  injured  by  the  operation  of  a 

disclaimer  is  deemed  to  be  a  creditor  of  the 

bankrupt  to  the  extent  of  the  injury,   and 

may  accordingly  prove  the  same  as  a  debt 


under  the  bankruptcy,  but  if  it  is  the  true 
interpretation  that  a  trustee  who  adopts  a 
contract  is  personally  liable  thereon,  there 
would  apparently  be  no  right  of  proof 
against  the  bankrupt's  estate  in  respect  of 
a  breach  of  contract  after  the  date  the 
trustee  was  deemed  to  have  adopted  it. 
Again,  the  Board  of  Trade,  in  the  regula- 
tions issued  to  trustees,  notifies  them  that 
any  neglect  on  their  part  to  disclaim 
onerous  contracts,  &c.,  will  be  taken  into 
consideration  when  application  is  made  for 
release,  presumably  because  such  neglect  is 
deemed  prejudicial  to  the  respective 
estates  being  administered. 

The  Court  may,  on  the  application  of  any 
person  whO'  is  as  against  the  trustee  entitled 
to  the  benefit  or  subject  to  the  burden  of  a 
contract  made  with  the  bankrupt,  make  an 
order  rescinding  the  contract  on  such  terms 
as  to  payment  by  or  to  either  party  of 
damages  for  the  non-performance  of  the 
contract  or  otherwise  as  to  the  Court  may 
seem  equitable,  and  any  damages  payable 
under  the  order  to  any  such  person  may 
be  proved  by  him  as  a  debt  under  the  bank- 
ruptcy. The  above  provision  as  to  power 
to  apply  for  rescission  does  not  appear  to 
be  limited  as  to  time  5  if,  therefore,  an 
application  to  rescind  the  contract  be  made 
after  the  trustee  is  deemed  to  have  adopted 
the  contract  the  effect  of  an  order  rescinding 
a  contract  would  be  to  relieve  the  trustee 
personally  of  any  liabilities  he  may  have 
incurred  in  the  meantime,  for  it  is  expressly 
provided  that  the  damages  (if  any)  payable 
under  the  order  shall  be  proved  as  a  debt 
under  the  bankruptcy. 


In  the  case  of  a  lease,  the  measure  of 
damages  under  a  disclaimer  would  ordi- 
narily be  the  present  value  of  the  rent 
payable  under  the  lease,  less  the  rent  obtain- 
able lor  the  residue  of  the  term  in  the  event 
of  the  premises  being  re-let  ;  if  there  is 
a  liability  for  dilapidations  that  would 
need  to  be  considered  also.  Where  the 
premises  can  be  re-let  immediately  at  a 
similar  rent  there  would  be  no  injury  (so 
far  as  regards  rent)  as  a  result  of  the  dis- 
claimer ;    compensation   may   also  be   pay- 
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able  to  a  lessor  in  respect  of  occupation  by 
the  trustee  where  such  occupation  has  pro- 
duced a  benefit  to  the  bankrupt's  estate 
"  or  was  contemplated  as  likely  to  produce 
a  benefit." 

In  the  case  of  shares  of  a  company,  the 
company  may  prove  for  the  whole  amount 
due  on  the  shares,  whether  by  way  of 
arrears  of  calls  or  the  liability  to  future 
calls.  The  measure  of  damage  as  to 
shares  is  also  subject  to  any  value  in 
the  shares  which  the  company  may  ac- 
quire by  reason  of  the  disclaimer.  (But 
see  Debts  Provable  in  Bankruptcy.) 

The  provisions  of  the  Bankruptcy  Acts 
relative  to  a  trustee's  power  of  disclaimer 
are  binding  on  the  Crown. 

(1883  Act,  sections  55  and  150  ;  1890  Act, 
section  13,  Rule  320.) 

Company  Liquidation. 

A  liquidator  of  a  duly  registered  company 
has  nO'  power  of  disclaimer,  for  he  does  not 
by  taking  or  retaining  possession  become 
personally  liable  for  the  rent  and  covenants 
of  leases ;  the  company's  property  does  not 
vest  in  him  and  the  occupation  is  not  that 
of  the  liquidator  but  of  the  company,  whose 
"ministerial  officer"  the  liquidator  is 
whilst  the  company  remains  in  existence. 
{Wearmouth  Co.,  19  Ch.  D.  640.) 

Assignment. 
'  A  trustee  under  a  deed  of  assignment  will 
become  personally  liable  for  the  rents  and 
covenants  reserved  by  any  lease  which  may 
be  comprised  in  the  property  assigned,  and 
as  the  trustee  has  no  power  of  disclaimer 
it  is  usual  in  practice  to  exclude  from  the 
deed  any  leaseholds  under  rack-rent  or 
burdened  with  onerous  covenants,  the 
assignor  declaring  that  he  stands  possessed 
of  same  upon  trust  for  the  trustee  and  the 
creditors.  Should  the  deed  include  a  lease- 
hold in  respect  of  which  the  trustee  becomes 
liable  for  the  covenants  he  may  rid  himself 
of  all  subsequent  liability  by  assigning  the 
lease  to  another,  even  though  the  assignee 
be  a  "  man  of  straw." 

Disclosure  of  Contracts.  —  Every  pro- 
spectus issued  by  or  on  behalf  of  a 
company,     or    by    or    on     behalf    of     any 


person  who  is  or  has  been  engaged  in  the 
formation  of  the  company,  must  state:  — 
The  dates  of  and  parties  to  every  material 
contract,  and  a  reasonable  time  and  place 
at  which  any  material  contract  or  a  copy 
thereof  may  be  inspected.  (Companies  Act 
1900,  section  10,  sub-section  (i)  {k).) 

The    following    contracts    are    excepted, 
viz.  :  — 
(i)  Those  entered    into    in    the  ordinary 

course  of  the  business  to  be  carried  on 

by  the  company. 

(2)  Those  entered  into  more  than  three 
years  before  the  publication  of  the 
prospectus. 

(3)  Those  entered  into  more  than  two 
years  before  the  publication  of  the 
prospectus,  if  same  is  published  more 
than  one  year  after  the  company  is 
entitled   to   commence   business. 

And  the  section  does  not  apply  to  an  invita- 
tion to  existing  members  or  debenture- 
holders  tO'  subscribe  for  further  shares  or 
debentures  (Companies  Act  1900,'  section 
10,  sub-section  (4)  ),  the  intention  being  to 
compel  the  disclosure  of  all  contracts  which 
might  reasonably  be  expected  to  influence 
persons  reading  the  prospectus  in  making 
up  their  minds  whether  or  not  they  will 
apply  for  shares. 

These  provisions  supersede  those  of  sec- 
tion 2>^  of  the  Companies  Act  1867,  which 
did  not  apply  to  debentures,  and  under 
which  the  practice  of  requiring  applicants 
to  "  waive  "  notice  of  contracts  had  grown 
up.  But  now,  any  condition  purporting  to 
affect  any  applicant  for  shares  or  deben- 
tures with  notice  oi  any  contract,  docu- 
ment, or  matter  not  specifically  referred  to 
in  the  prospectus  shall  be  void.  (1900  Act, 
section  10,  sub-section  (5).)  As  to  the  remedy 
of  an  applicant  for  shares  upon  the  faith  of  a 
prospectus  which  omits  to  disclose  any 
material  contract,  see  Prospectus. 

Section  11  [ibid)  provides  that  a  company 
shall  not  prior,  to  the  statutory  meeting 
vary  the  terms  of  a  contract  referred  to  in 
the  prospectus,  except  subject  to  the 
approval  of  the  statutory  meeting. 
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Discount. — An   abatement  from    a    debt   or 

any  principal  sum.  The  difference  between 
a  sum  due  at  a  future  date  and  its  present 
value.  There  are  various  classes  of 
discount,  viz. — 

Cash  Discount. — A  deduction  (in  the 
nature  of  interest)  made  in  consideration 
of  paj-ment  on  or  before  -a  fixed  date,  or  for 
prompt  payment,  as  the  case  may  be.  The 
amount  allowed  depends — 

(i)  Upon  the  period  of  credit  generally 
allowed  in  the  particular  trade  ; 

(2)  The  length  of  the  unexpired  period 
of  credit  at  the  date  of  payment ;  and 

(3)  The  rate  per  cent,  allowed. 

There  are  two  kinds  of  cash  discount, 
viz.,  true  discount  and  banker's  (or 
mercantile)  discount. 

When  discounting  a  bill  [i.e.^  paying  the 
cash  value  of  same  prior  to  maturity)  the 
banker  deducts  such  an  amount  as  repre-    i 
sents  the  rate  per  annum  on  the  face  value    | 
of  the  bill  for  the  period  prior  to  maturity,    1 
but     the     true     discount     would     be     the 
difference  between  the  present  value  of  the 
bill  at  the    required    rate    of    discount  (or 
interest)    and   its   face   value ;    for   in    the 
latter  case  the  amount  advanced  would  be 
such  a  sum  as,  with  the  required  interest 
thereon^  would  amount  to  the  face  value  of 
the  bill  at  the  date  of  maturity. 

Trade  Discount. — An  allowance  made 
according  to  the  particular  class  of  trade 
or  goods,  and  irrespective  of  the  time  of 
payment  therefor.  The  rate  allowed  also 
varies  according  to  the  extent  of  the  trade 
done  with  the  various  customers ;  thus, 
instead  of  quoting  different  prices  accord- 
ing to  the  volume  of  business  done,  traders 
are  enabled  to  issue  "  list  prices  "  applic- 
able to  all,  the  adjustment  of  the  actual 
prices  paid  being  regulated  by  the  varying 
rates  of  trade  discount. 

Allowance. — Sometimes  an  abatement  is 
made  from  a  debt  for  no  special  reason 
other  than  to  induce  a  settlement  or  to  make 
the  sum  payable  an  even  amount.  This 
should  not  be  confused  with  a  credit  in  respect 
of  "  goods  returned."  {See  Allowance,  Debts 
Provable  in  Bankruptcy,  and  Gross  Profit.) 


Discovery,  Examination,  &c.— The  Court 
may,  on  the  application  of  the  Official 
Receiver  or  trustee,  at  any  time  after 
a  receiving  order  has  been  made  against  a 
debtor,  summon  before  it  the  debtor  or  bis 
wife,  or  any  person  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or 
effects  belonging  to  the  debtor  or  supposed 
to  be  indebted  to  the  debtor,  or  any  person 
whom  the  Court  may  deem  capable  of 
giving  information  respecting  the  debtor, 
his  dealings  or  property,  and  the  Court  may 
require  any  such  person  to  produce  any 
documents  in  his  custody  or  power  relating 
to  the  debtor,  his  dealings  or  property. 

If  any  person  so  summoned,  after  having 
been  tendered  a  reasonable  sum,  refuses  to 
come  before  the  Court  at  the  time  appointed,, 
or  refuses  to  produce  any  such  document, 
having  no  lawful  impediment  made  known 
to  the  Court  at  the  time  of  its  sitting  and 
allowed  by  it,  the  Court  ma}^,  by  warrant, 
cause  him  to  be  apprehended  and  brought 
up  for  examination.  The  Court  may 
examine  on  oath,  either  by  word  of  mouth 
or  by  written  interrogatories,  any  person 
so  brought  before  it  concerning  the  debtor, 
his  dealings  or  property. 

If  any  person  on  examination  before  the 
Court  admits  that  he  is  indebted  to  the 
debtor,  the  Court  may,  on  the  application 
of  the  Official  Receiver  or  trustee,  order  him 
to  pay  to  the  Official  Receiver  or  trustee,  at 
such  time  and  in  such  manner  as  to  the  Court 
seems  expedient,  the  amount  admitted,  or 
any  part  thereof,  either  in  full  discharge  of 
the  whole  amount  in  question  or  not,  as  the 
Court  thinks  fit  with  or  without  costs  of  the 
examination. 

If  any  person  on  examination  before  the 
Court  admits  that  he  has  in  his  possession 
any  property  belonging  to  the  debtor  the 
Court  may,  on.  the  application  of  the  Official 
Receiver  or  trustee,  order  him  to  deliver  to 
the  Official  Receiver  or  trustee  such  pro- 
perty or  any  part  thereof,  at  such  time  and 
in  such  manner  and  on  such  terms  as  to  the 
Court  may  seem  just. 

The  Court  may,  if  it  thinks  fit,  order 
that  any  person  who,  if  in  England,  would 
be  liable  to  be  brought  before  it  under  this 
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section,  shall  be  examined  in  Scotland  or    \ 
Ireland,    or    in     any     other    place    out    of 
England.     (1883  Act,  section  27.) 

The  provisions  of  this  section  have  been    1 
held  not  to  apply  to  orders  for  the  adminis- 
tration of  the  estates  of  deceased  insolvents. 
{Re  Heivitt,   1885.) 

Every  application  to  the  Court  under  sec- 
tion 27  shall  be  in  writing,  and  shall  state 
shortly  the  grounds  upon  which  the  appli- 
cation is  made.  Where  the  application  is 
made  on  b&half  of  the  trustee,  Official 
Receiver,  or  Board  of  Trade,  it  need  not  be 
verified  by  affidavit.     (Rule  78.) 

The  Court  has  [mutatis  mutandis)  similar 
powers  in  connection  with  the  winding-up 
of  companies.     (1862  Act,  section  115.) 

[See  Public  Examination.) 

Dishonoured  Bill  (of  Exchange).— A  bill 
which  on  due  presentment  has  been  refused 
acceptance  or  payment,  or  of  which  accept- 
ance or  payment  has  been  neglected,  as  the 
case  may  be. 

When  a  bill  is  duly  presented  for  accept- 
ance, and  is  not  accepted  within  the  custom- 
ary time,  the  person  presenting  it  must  treat 
it  as  dishonoured  by  non-acceptance.  If 
he  do  not,  the  holder  loses  his  right  of 
recourse  against  the  drawer  and  indorsers. 
(1882  Act,  section  42.) 

When  a  bill  is  dishonoured  by  non- 
acceptance,  an  immediate  right  of  recourse 
against  the  drawer  and  indorsers  accrues  to 
the  holder  and  no  presentment  for  payment 
is  necessary  (section  43),  but  such  right  of  re- 
course will  be  suspended  where  the  holder 
resorts  to  a  "  case  of  need  "  and  obtains  an 
acceptance  for  honour  {q.v.).    (Section  65.) 

When  a  bill  is  duly  presented  for  payment 
and  payment  is  refused  or  cannot  be  obtained, 
or  when  presentment  for  payment  is  excused 
and  the  bill  is  overdue  and  unpaid,  the  bill 
is  dishonoured  by  non-payment,  and  an 
immediate  right  of  recourse  against  the 
drawer  and  indorsers  accrues  to  the  holder 
(section  47)  unless  payment  for  honour 
{q.v.)  has  been  obtained.    (Section  68.) 

Where  a  bill  is  dishonoured  the  measure  of 
damages,  which  are  deemed  to  be  liquidated 


damages,  is  as  follows  : — 

(i)  The  holder  may  recover  from  any  party 
liable  on  the  bill,  and  the  drawer  who 
has  been  compelled  to  pay  the  bill  may 
recover  from  the  acceptor,  and  an 
indorser  who  has  been  compelled  to  pay 
the  bill  may  recover  from  the  acceptor 
or  from  the  drawer,  or  from  a  prior 
indorser  : —   . 

(a)  The  amount  of  the  bill ; 
(6)  Interest  thereon  from  the  time  of 
presentment  for  payment,  if  the 
bill  is  payable  on  demand,  and 
from  the  maturity  of  the  bill  in 
any  other  case. 
{c)  The  expenses  of  noting,  or  when 
protest  is  necessary,  and  the 
protest  has  been  extended,  the 
expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been" 
dishonoured  abroad,  in  lieu  of  the 
above  damages  the  holder  may  recover 
from  the  drawer  or  an  indorser,  and 
the  drawer  or  indorser  who  has  been 
compelled  to  pay  the  bill  may  recover 
from  any  party  liable  to  him,  the 
amount  of  the  re-exchange  (^. v.),  with 
interest  thereon  until  the  time  of 
payment. 

(3)  Where  interest  is  recoverable  as 
damages,  such  interest  may,  if  justice 
require  it,  be  withheld  wholly  or  in 
part ;  and  where  a  bill  is  expressed  to 
be  payable  with  interest  at  a  given 
rate,  interest  as  damages  may  or  may 
not  be  given  at  the  same  rate  as 
interest  proper.    (Section  57.) 

Dishonour  (Notice   of).— When  a  bill  has 
been  dishonoured  by  non-acceptance  or  by 
non-payment,  notice  of  dishonour   must  be 
given  to  the  drawer  and  each  indorser,  and 
any  drawer  or  indorser  to  whom  such  notice 
is  not  given  is  discharged,  provided  that — 
(i)  Failure  to  give  notice  of  dishonour  by 
non-acceptance  dees  not   prejudice    the 
rights  of  a  subsequent  holder  in  due 
course  without  notice  of  the  omission, 
and 
(2)  Where   notice  of  dishonour    by   non- 
acceptance  has   been   given   it   is    un- 
necessary to  give  a  subsequent  notice 
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of  dishonour  by  non-payment  unless 
the  bill  has  been  accepted  in  the  mean- 
time. 

(1882  Act,  section  48.) 

The  rules  as  to  notice  of  dishonour  requi- 
site for  a  valid  and  effectual  notice  may  be 
summarised  thus : — 

By  whom  given. — The  holder  or  any  indorser 
liable  on  the  bill  at  the  time  of  giving  notice, 
or  any  person  acting  on  their  behalf.  Notice 
to  a  party  enures  for  the  benefit  of  all  parties 
having  a  right  of  recourse  against  that  party. 

How  given.— \n  writing,  or  verbally,  or  both. 
It  may  be  informal  so  long  as  it  is  unmistakable 
as  to  effect.  A  misdescription  of  the  bill  is 
not  material  unless  the  party  is  really  misled 
thereby.  To  return  the  bill  itself  is  sufficient 
notice  of  dishonour  as  regards  form.  Due 
notice  is  deemed  to  have  been  given  if  pro- 
perly addressed  and  put  into  the  post  office, 
notwithstanding  its  miscarriage. 

To  whom  given. — To  a  party  liable  or  his 
agent.  Where  there  are  two  or  more  drawers 
or  indorsers  who  are  not  partners,  notice 
must  be  given  to  each  of  them  unless  one  has 
authority  to  receive  notice  for  the  others. 
The  notice  may  be  given  when  a  party  (a)  is 
bankrupt,  to  him  or  the  trustee;  (b)  is  dead,  to 
his  personal  representative ;  (c)  is  a  company 
in  liquidation,  to  the  liquidator. 

When  given. — Notice  w^jV  be  given  at  once, 
but  must  be  given  within  a  reasonable  time. 
In  the  absence  of  special  circumstances  notice 
is  not  deemed  to  have  been  given  within  a 
reasonable  time  unless  : — 

(i)  Where  the  party  giving  and  the  party 
receiving  notice  reside  in  the  same  place 
the  notice  is  sent  off  so  as  to  be  received 
the  day  after  the  dishonour  of  the  bill. 
(2)  Where  they  reside  in  different  places 
the  notice  is  sent  off  the  day  after  the 
dishonour  of  the  bill,  or  if  no  post  at  a 
convenient  hour  on  that  day,  by  the 
first  post  thereafter. 
An  agent   of  a  party,    which   includes  a 
branch  bank  as  regards  the  head  office,  or 
another  branch,  is  treated   as   an   indepen- 
dent party  for  the  purpose  of  giving  notice  of 
dishonour,  and  may  give  notice  to  his  prin- 
cipal or  to  any  parties  liable.    Where  a  party 
to  a  bill  receives  notice  he  has    the   same 


period  of  time  for  giving  notice  to  antecedent 
parties  as  the  holder  has  after  dishonour. 
(Section  49.) 

Excuses  for  delay. — Delay  in  giving  notice 
is  excused  where  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  party 
giving  notice,  and  not  imputable  to  his 
default,  misconduct,  or  negligence. 

Notice  dispensed  with. — Notice  is  dispensed 
with — 

{a)  When,  after  reasonable  diligence,  notice 
cannot  be  given  to,  or  does  not  reach, 
the  party  sought  to  be  charged. 
[h)  By  waiver,  express  or  implied,  before  or 
after  the  time  for  giving  notice  has 
arrived. 
[c]  As  regards  the  drawer  : — 

(i)  Where  the  drawer  and  drawee 
are  the  same  person. 

(2)  Where  the  drawee  is  a  fictitious 
person  or  one  incapable  of  con- 
tracting. 

(3)  Where  the  drawer  is  the  person 
to  whom  the  bill  has  been  pre- 
sented for  payment. 

(4)  Where  the  drawee  or  acceptor 
is  as  between  himself  and  the 
drawer  under  no  obligation  to 
accept  or  pay  the  bill. 

{5)  Where  the  drawer  has  counter- 
manded payment. 
{d)  As  regards  an  indorser  : — 

(i)  Where  the  drawee  is  a  fictitious 
person  or  one  incapable  of  con- 
tracting, and  the  indorser  was 
aware  of  the  fact  at  the  time  of 
indorsing  the  bill. 

(2)  Where  the  indorser  is  the  person 
to  whom  the  bill  has  been  pre- 
sented for  payment. 

(3)  Where  the  bill  was  made  or 
accepted  for  the  accommodation 
of  the  indorser. 

(Section  50.) 

It  is  not  necessary  to  give  notice  of  dis- 
honour to  the  acceptor  of  a  bill  in  order  to 
render  him  liable  thereon.     (Section  52  (3).) 

Distinguishing  (or  Distinctive)  Num- 
bers.— The  consecutive  numbers  given  to 
each  of  a  succession  of  things  whereby  they 
may  be  distinguished  from  each  other;  or 
numbers  given  to  a  series  of  things  in  order  to 
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identify  them.  The  sections  of  an  Act  of 
Padiament,  the  clauses  of  articles  of  associa- 
tion, articles  of  partnership,  or  memoranda 
of  association  are  instances  in  one  direction, 
whilst  the  shares  in  a  public  company,  or 
debenture  bonds,  admission  tickets  to  public 
gatherings,  invoices  for  goods  purchased, 
vouchers  for  money  paid,  are  also  given 
distinguishing  numbers  for  identification 
and  reference. 

Distress. — The  seizure  of  goods  and  chattels 
as  a  pledge  for  the  satisfaction  of  a  demand. 
All  chattels  and  personal  effects  found  upon 
the  premises  may  be  distrained  by  a  land- 
lord for  rent  due  to  him,  whether  they  belong 
to  the  tenant,  a  sub-tenant,  or  a  stranger, 
with  the  exception  of  :^ 

(i)  Fixtures    which,     having     once    been 

removed,  cannot    be  restored  to  their 

original  condition. 

(2)  Goods  delivered  to  a  person  in  the  way 
of  his  trade,  e.g.,  a  chattel  for  the 
purpose  of  repair. 

(3)  Wearing  apparel  and  bedding  of  the 
tenant  or  his  family,  and  the  tools  and 
implements  of  his  trade,  to  the  value 
of;^5,  unless  the  tenant's  interest  has 
expired,  and  distress  has  not  been 
made  until  seven  days  after  a  demand 
has  been  made  for  possession. 

(4)  Loose  money. 

(5)  Goods  in  the  custody  of  the  law,  e.g., 
the  sheriff,  under  a  writ  of  execution. 

(6)  Lodger's  goods,  provided  the  lodger 
pay  or  tender  to  the  superior  landlord 
the  aniount  of  rent  (if  any)  due  from 
him  to  the  intermediate  landlord,  or 
so  much  as  may  be  necessary  to  dis- 
charge the  superior  landlord's  claim. 

There  are  other  exceptions  in  addition  to 
the  above,  subject  to  special  conditions  ;  but 
the  foregoing  are  the  more  important. 

A  distress  must  be  made  between  sunrise 
and  sunset. 

A  purchase  by  a  landlord  of  the  goods 
distrained  on  by  him  is  invalid.  [Moore, 
Nettle/old  v.  Singer,  1903-) 

A  landlord  as  such  is  neither  a  secured 
nor  a  preferential  creditor  in  respect  of  rent 
due  to  him  from  a  bankrupt  (or  a  company 
being   wound   up).       He    is    an    unsecured 


creditor,  but    possesses    a    right  of   distress 
subject  to  certain  limitations  and  conditions. 

Bankruptcy. 

Rent  due  from  a  "bankrupt"  may  be 
distrained  for  either  before  or  after  bank- 
ruptcy, provided  that,  if  the  distress  be 
levied  after  the  commencement  of  the  bank- 
ruptcy, it  is  available  only  for  six  months' 
rent  accrued  due  prior  to  the  date  of  the 
order  of  adjudication,  but  the  landlord  or 
other  person  to  whom  the  rent  may  be  due 
from  the  bankrupt  may  prove  under  the 
bankruptcy  for  any  surplus  due,  for  which 
the  distress  may  not  have  been  available. 
(1883  Act,  section  42 ;  1890  Act,  section  28.) 

Where  in  order  to  avoid  distress  a  trustee 
undertakes  to  treat  a  landlord's  claim  for 
rent  as  a  first  charge  upon  the  proceeds  of 
the  goods  which  were  so  liable  to  distress,  he 
must  satisfy  the  landlord's  claim  out  of  such 
proceeds  before  deducting  the  cost  of  adminis- 
tration. [Re  Chapman,  ex  parte  Goodyear,  10. 
T.L.R.) 

If  a  trustee  does  not  disclaim  a  lease  he 
becomes  personally  liable  for  the  rent  as 
from  the  date  of  his  appointment— that  is, 
from  the  date  the  lease  first  vests  in  him. 
And  it  is  not  necessary  to  show,  in  order  to- 
make  the  trustee  liable,  that  he  has  had 
beneficial  or  actual  occupation  of  the  pro- 
perty. [Titterton  v.  Cooper,  1882.)  But  the 
trustee  is  entitled  to  indemnity  from  the 
estate. 

Winding-up. 

Section  163  of  the  Companies  Act  1862 
provides  that  a  distress  against  the  estate  or 
effects  of  a  company  (being  wound  up  by  or 
under  the  supervision  of  the  Court),  after  the 
commencement  of  the  winding-up,  is  void  to 
all  intents. 

This  section  has,  however,  been  held  to  be 
subject  to,  and  to  be  controlled  by,  sections 
85  and  87  of  the  same  Act,  so  that  the  right 
of  a  landlord  to  distrain  after  the  commence- 
ment of  the  winding-up  is  in  the  discretion 
of  the  Court ;  but  ordinarily  such  distress  is 
not  allowed  in  respect  of  rent  accrued  due 
prior  to  the  commencement  of  the  winding-up. 

As  regards  rent  accrued  after  the  com- 
mencement of  the  winding-up,  the  Court  may, 
upon  the  application  of  the  landlord  or  other 
person,   give  liberty   to    distrain,   or   direct 
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payment  of  such  rent,  for,  under  ordinary 
circumstances,  the  company  or  the  liquidator 
will  be  responsible  for  the  rent  of  premises 
demised  to  the  company  during  the  period 
of  the  company's  or  the  liquidator's  bene- 
ficial occupation,  if  possession  has  been 
retained  by  the  liquidator. 

These  restrictions  do  not  apply  to  a  land- 
lord who  is  a  "  stranger  "  to  the  company,  e.g., 
where  the  company  is  in  possession  under 
an  assignment  of  a  lease  which  has  been 
made  without  the  landlord's  consent  [ex 
parte  Heavan,  6  Ch.  462),  for  the  landlord 
cannot  prove  as  a  creditor  of  the  company, 
and,  therefore,  his  only  remedy  is  to  distrain 
upon  the  goods  on  the  land. 


In  the  event  of  a  landlord  or  other  person 
distraining  or  having  distrained  on  any  goods 
or  effects  of  a  bankrupt,  or  a  company  being 
wound  up,  within  three  months  next  before 
■the  date  of  the  receiving  order  or  the  winding- 
up  order  respectively,  the  debts  to  which 
priority  is  given  by  the  Preferential  Pay- 
ments Act  1888  [i.e.,  wages,  rates,  &c.)  are,  by 
•section  i  (4),  constituted  a  first  charge  upon 
the  goods  or  effects  so  distrained  on,  or  the 
proceeds  of  the  sale  thereof,  provided  that, 
in  respect  of  any  money  paid  under  any  such 
charge,  the  landlord  or  other  person  attains 
the  same  rights  of  priority  as  the  person 
to  whom  such  payment  is  made. 

Note. — It  has  been  suggested  that,  as  sub- 
-section  i  of  section  i  of  the  Act  of  1888  refers 
to  the  commencement  of  a  winding-up,  while 
sub- section  4  refers  to  the  date  of  a  icinding- 
np  order,  the  latter  sub-section  might  possibly 
be  held  not  to  apply  to  a  voluntary  winding- 
up,  inasmuch  as  no  winding-up  order  is  made 
in  such  a  case. 

When  any  rent  or  other  payment  falls  due 
at  stated  periods,  and  the  receiving  order  (or 
order  or  resolution  to  wind  up,  as  the  case 
may  be)  is  made  at  any  time  other  than  one 
of  those  periods,  the  person  entitled  to  the 
rent  or  payment  may  prove  for  a  propor- 
tionate part  thereof  up  to  the  date  of  the 
receiving  order  (or  winding-up  order  or 
resolution)  as  if  the  rent  or  payment  grew 
due  from  day  to  day.  (Bankruptcy  Act  1883, 
2nd  Schedule,  Rule  19,  and  Winding-up 
Rule  99.)     {See  Rent.) 


Distribution,  Statutes  of.  —Statutes  of  Car. 
II.  providing  for  the  distribution  of  the 
effects  of  a  deceased  intestate,  after  payment 
of  his  debts  and  funeral  and  testamentary 
expenses. 

The  estate  is  distributable  amongst  the 
next  of  kin  of  the  deceased  (if  any)  in  certain 
proportions,  according  to  the  nature  of  their 
relationship. 

In  the  event  of  a  married  woman  dying 
intestate,  her  husband  takes  the  whole  of  the 
personal  estate,  and  by  the  Intestates  Act 
1890  an  important  alteration  was  made  in 
the  law  as  regards  the  provision  for  the 
widow  of  a  man  dying  intestate,  this  Act  pro- 
viding that,  where  an  intestate  leaves  a  widow 
hut  no  children,  his  real  and  personal  estate 
passes  absolutely  to  the  widow  to  the  value  of 
;^5oo.  If  the  total  estate  is  less  than  ;^500,  the 
widow  takes  the  whole  ;  if  the  estate  exceeds 
/500  in  value,  the  widow  obtains  a  charge  upon 
the  estate  for  ;^5oo,  with  interest  at  4  per 
cent  per  annum  from  the  date  of  the  death 
until  the  date  of  payment ;  in  addition  to 
which  the  widow  will  take  out  of  the  balance 
of  the  estate  such  proportion  as  she  would 
have  been  entitled  to  under  the  law  previously 
in  force.     {See  Hotchpot.) 

Distringas  (that  you  distrain). —  Formerly  a 
distringas  was  issued  to  restrain  the  transfer 
of  stock  or  the  payment  of  dividends  by 
the  Bank  of  England,  but  the  Rules  of 
the  Supreme  Court  provide  that  no  such 
distringas  shall  in  future  be  issued,  and 
substitute  therefor  a  ' '  notice  in  lieu  of 
distringas, ' '  which  has  the  same  effect  upon 
any  company  served  therewith,  as  a  writ  of 
distringas  would  have  had  against  the  Bank 
of  England. 

Where  any  person  claims  to  be  beneficially 
interested  in  any  stock,  shares,  or  securities 
of  a  company,  whether  incorporated  or  not, 
such  person  may  make  and  file  at  the 
Central  Office  of  the  High  Court  of  Justice 
an  affidavit  in  the  prescribed  form,  setting 
forth  his  title  to  the  stock,  shares,  or 
securities,  and  annexing  thereto  a  notice  in 
the  prescribed  form.  An  office  copy  of  the 
affidavit,  and  a  sealed  duplicate  of  the  notice, 
may  then  be  served  upon  the  company 
sought  to  be  affected. 
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On  receipt  of  notice,  the  company  will  not 
transfer  the  stock,  shares.  Sec,  or  pay  divi- 
dends thereon  (if  dividends  included)  without 
giving  eight  days'  notice  to  the  person  so 
claiming  to  be  beneficially  interested. 

The  notice  may  be  withdrawn  by  the 
person  by  whom,  or  on  whose  behalf,  it  was 
given,  on  a  written  request  signed  by  him, 
or  its  operations  may  be  made  to  cease  by  an 
order  of  the  Court  obtained  by  any  other 
person  claiming  to  be  interested  in  the  stock, 
shares,  &c. 

The  object  of  serving  a  "notice  in  lieu  of 
distringas"  is  to  prevent  improper  dealings 
with  securities  registered  in  the  names  of 
trustees,  for  the  person  who  serves  the  notice, 
or  someone  on  his  behalf,  upon  being  informed 
by  the  company  that  application  has  been 
made  to  transfer  the  securities,  may  take 
steps  to  obtain  a  restraining  order.  This 
must  be  done  within  the  eight  days  allowed, 
otherwise  the  effect  of  the  distringas  ceases. 

Having  regard  to  the  fact  that  no  notice  of 
any  trust  express,  implied,  or  constructive 
shall  be  entered  on  the  Register  of  Members 
of  any  company  registered  under  the  Com- 
panies Acts  (1862  Act,  section  30)  the  power 
to  issue  a  "  notice  in  lieu  of  distringas  "  is 
important. 

Dividend. — Something  to  be  divided ;  com- 
mercially, the  sum  distributed  periodically 
amongst  the  shareholders  and  stockholders 
of  a  railway,  banking,  or  other  company. 

The  dividend  is  apportioned  among  the 
various  holders  of  stock  or  shares  in  propor- 
.  tion  either  to  the  nominal  or  paid-up  amounts 
of  stock,  shares,  &c.,  they  respectively  hold, 
but  in  accordance  with  the  particular  rights 
attached  thereto,  as  prescribed  by  the  com- 
pany's regulations.  The  term  is  also  applied 
to  the  sum  or  sums  distributed  among  the 
creditors  and/or  contributories  of  a  bankrupt 
or  of  a  company  in  liquidation  as  the  case  may 
be.  Although,  strictly,  the  term  "  dividend  " 
is  applicable  to  the  total  sum  distributable, 
it  is  usually  adopted  when  referring  to  the 
portion  received  by  any  one  holder  of  stock, 
&c.  {See  Profits  available  for  Dividend.) 
(For  dividends  in  winding-up  and  bank- 
ruptcy procedure  see  Liquidator  and  Trustee 
respectively.) 


Dividend  Warrant. — An  order  or  authority 
(generally  issued  upon  a  banker)  by  means  of 
which  shareholders,  stockholders,  and  others 
obtain  payment  of  their  dividends.  The 
document  must  be  stamped  as  a  bill  of 
exchange,  so  that  if  payable  upon  demand  a 
penny  stamp  (either  adhesive  or  impressed)  is 
necessary.  The  following,  inter  alia,  are 
exempt  from  stamp  duty  : — 

(i)  Coupons  or  warrants  for  interest,  &c., 

whether  attached  to  and  issued  with 

any  security  or  issued  subsequently  in 

a  sheet. 

(2)  Warrants  for  the  payment  of  interest  or 

dividend  out  of  the  Government  Funds. 

Section  95  of  the  Bills  of  Exchange  Act 

1882  enacts  that :    "  The  provisions  of  this 

•*  Act  as  to  crossed  cheques  shall  apply  to  a 

"  warrant  for  the  payment  of  dividend." 

Section  97,  subsection  3,  clause  d,  of  the 
same  Act  recognises  as  valid  "  any  usage  re- 
' '  lating  to  dividend  warrants  or  the  indorse- 
"  ment  thereof."  The  practice  of  paying 
dividend  warrants  payable  to  the  order  of 
two  or  more  persons  upon  the  indorsement 
of  any  one  of  such  persons  has  thus  received 
the  sanction  of  the  Legislature,  although  the 
regulations  of  the  company  issuing  a  warrant 
may  affect  this. 

Docket. — A  slip  or  ticket.    Petty  cash  dockets 
are  memoranda  (as  distinct  from  formal  re- 
ceipts) given  by  employees  and  others,  stating 
the  particulars   of  petty  expenditure. 
{See  also  title  Slip  Bookkeeping.) 

Doclc  Warrant.— A  receipt  given  by  the 
owner  of  a  dock  for  goods  deposited  with 
him.  The  receipt  must  bear  a  3d.  stamp, 
and  will  pass  the  property  in  the  goods  by 
endorsement.  Dock  warrants  are  often  de- 
posited with  bankers  as  security  for  advances. 

Document  of  Title. — The  expression  "docu- 
ment of  title"  (within  the  meaning  of  the 
Factors  Act)  includes  any  bill  of  lading, 
dock  warrant,  warehousekeeper's  certificate 
and  warrant  or  order  for  the  delivery  of 
goods,  and  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorising 
or  purporting  to  authorise,  either  by  indorse- 
ment or  delivery,  the  possessor  of  the  docu- 
ment  to   transfer  or   receive  goods  thereby 
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represented.      The  Act  (supra)    further  pro- 
vides that  a  pledge  of  the  documents  of  title 
to  goods   is   deemed  to  be  a  pledge  of  the    j 
goods.     {See  Factor.)  < 

Domicile.— The  place  where  a  person  has  his 
home  ;  legally,  his  principal  place  of  abode, 
to  which  whenever  absent  he  intends  to 
return. 

There  are  three  kinds  of  domicile— origin, 
choice,  and  operation  of  law. 

The  domicile  of  a  limited  company  is  its 
registered  office  for  the  time  being. 

A  creditor  is  not  entitled  to  present  a  bank- 
ruptcy petition  against  a  debtor  unless  {inter 
alia)  such  debtor  is  domiciled  in  England,  or 
within  the  preceding  year  has  ordinarily 
resided  or  had  a  dwelling-house  or  place  of 
business  in  England.  This  requirement,  how- 
ever, is  only  applicable  to  petitions,  for  it  has 
been  held  that  a  receiving  order  can  be  made 
against  a  foreigner  in  lieu  of  a  committal 
order  (under  section  103,  Act  of  1883). 

Donatio  mortis  causa.— A  gift  of  personal 
property  made  by  a  person  who  anticipates 
death,  the  gift  being  evidenced  either  by 
manual  delivery  by  him  (or  by  another  in  his 
presence  at  his  direction)  to  the  donee  or 
someone  for  him,  either  of  the  property  itself 
or  of  the  means  of  obtaining  same,  and  upon 
the  condition  that  the  gift  is  only  to  take 
effect  absolutely  in  the  event  of  the  death  of 
the  donor  from  the  existing  disorder  and 
before  revocation  of  the  gift. 

It  would  appear  that  the  subject  of  a  valid 
donatio  mortis  causa  must  be  property,  the 
title,  or  the  evidence  of  title,  to  which  will 
pass  by  delivery. 

A  donatio  mortis  causa  differs  from  a  legacy 
and  resembles  a  gift  inter  vivos,  thus  : — 

(i)  It   takes   effect    {suh    modo)    from    the 
delivery  in  the  donor's  lifetime  ;  and 

(2)  It  requires  no  assent  upon  the  part  of 
the  executor. 

It  differs  from  a  gift  inter  vivos  and  resembles 
a  legacy  thus: — 

(i)  Revocable  during  donor's  lifetime ; 

(2)  Liable  to  donor's  debts  on  a  deficiency 
of  assets ;  and 

(3)  Subject  to  estate  and  legacy  duty. 


Note. — A  gift  inter  vivos  is,  however,  subject 
to  estate  duty,  if  made  by  the  deceased  within 
a  year  of  his  death. 

Dormant  Partner.— One  whose  name  does 
not  appear  and  who  is  not  known  to  be  a 
partner,  except  perhaps  to  comparatively 
few.  He  is  sometimes  referred  to  as  a 
sleeping  or  silent  partner.  He  has  all  the 
rights  of  a  partner  as  regards  profits,  and 
has  all  the  liabilities  of  a  partner,  but  he 
remains  passive,  taking  no  part  in  the 
conduct  of  the  business.  On  retirement, 
however,  he  ceases  to  be  liable  for  debts 
contracted  subsequently,  and  need  not  notify 
the  world  at  large  of  his  retirement,  but 
merely  those  (if  any)  who  were  aware  of  his 
position. 

Ordinarily  a  dormant  partner  cannot  be 
held  liable  for  "  holding  out  "  (see  that  title). 

Double-Account  System. -A  system  of 
accounting  adopted  where  the  capital  of  a 
company  is  contributed  by  the  shareholders 
for  a  specific  purpose,  such  as  the  construction 
of  a  railway  or  the  acquisition  of  a  gas  under- 
taking, &c.,  the  amount  actually  paid  for  or 
in  respect  of  same  being  shown  against 
the  total  capital  raised  in  the  form  of 
receipts  and  payments,  the  balance  only 
being  brought  into  the  General  Balance 
Sheet ;  in  other  words,  the  Balance  Sheet 
is  divided  into  two  parts.  The  double- 
account  system  is  compulsory  in  the  case  of 
certain  railway  and  tramway  companies, 
and  all  gas  companies  incorporated  by 
special  Act  of  Parliament.  The  system  is 
applicable,  however,  to  many  classes  of 
companies  which  sink  their  capital  in  w*hat 
are  called  "  permanent  assets,"  and  it  is 
frequently  adopted  by  such  companies. 

The  term  is  also  applied  to  the  method  of 
ascertaining  the  profits  of  a  concern, 
whereby  the  Revenue  or  Profit  and  Loss 
Account  is  kept  entirely  distinct  from 
Capital  Account,  the  excess  of  income  over 
the  expenditure  properly  chargeable  there- 
against  being   considered  as   profit. 

The  difference  between  computing  pro- 
fits by  double-account  and  single-account 
respectively  is  one  of  principle,  and  invari- 
ably affects  the  financial  result.  The  system 
of   single-account    recognises    the    principle 


Double] 


145 


[Draft 


that  wastages  of  capital  should  be  made  good 
out  of  revenue  in  ascertaining  the  profits. 
Double-account  regards  capital  and  revenue 
as  distinct  accounts,  so  that  an  excess  of 
receipts  on  Revenue  Account  over  revenue 
expenditure  is  regarded  as  profit,  irrespective 
of  capital  losses.  Single-account  endeavours 
to  ascertain  the  true  profit  by  providing  for 
wastage  of  capital  out  of  revenue ;  double- 
account  only  recognises  the  necessity  for 
repairs,  renewals,  and  maintenance,  dis- 
regarding depreciation  and  all  fluctuations 
in  the  value  of  the  capital  assets  other  than 
the  sale  of  existing  assets  and  the  pur- 
chase of  additional  property.  The  terms 
"double-account"  and  "single-account" 
must  be  carefully  distinguished  from  the 
terms  "double-entry"  and  "single-entry." 
Profits  may  be  ascertained  by  double- 
account  or  by  single-account,  and  the 
particular  system  adopted  will  generally 
affect  the  amount  shown  as  profit.  Books 
may  be  kept  by  double-entry  or  by  single- 
entry,  but  the  particular  system  adopted 
need  not  necessarily  affect  the  amount  shown 
as  profit,  although  the  procedure  is  different 
and  the  result  under  single-entry  is  not  con- 
firmed. {See  titles  Bookkeeping,  Profit,  and 
Single  Account  System.) 
Double  Entry.— 5^^  Bookkeeping. 

Double    Insurance. — The    effecting    of    an 

insurance  with  two  different  insurers  for  the 
same  loss  in  respect  of  the  same  subject- 
matter.    As  insurance  (save  in  certain  cases 
of  life  insurance)  is  a  contract  of  indemnity 
only,   the    assured    can    only    recover  the 
amount   of   his   loss,   but   he   may   recover 
against    either    insurer,     the     one    paying 
being  entitled  to  recover  contribution  from 
the  other.      Sometimes    it    is    provided  in 
policies  that  if  there  are  other  insurances 
on  the   same   subject-matter,   the  insurer's 
liability  shall  only  be  in  proportion  to  his 
ultimate  liability,  to  obviate  the  necessity 
of     recovering     contribution     from     other 
insurers  who  may   also  be  liable.     Under 
certain   circumstances,    where    the  insurer 
has    really   never   been   under   risk   for   the 
whole  amount  of  the  policy,  a  proportion  of 
the  premium  may  be  recovered. 

Double  Proof. — If  a  debtor,  at  the  date  of 
the  receiving  order,  be  liable  in  respect  of 


distinct  contracts  as  a  member  of  two  or 
more  distinct  firms,  or  as  a  sole  contractor 
and  also  as  a  member  of  a  firm,  the 
circumstance  that  the  firms  are  in  whole 
or  in  part  composed  of  the  same  indi- 
viduals, or  that  the  sole  contractor  is  also 
one  of  the  joint  contractors,  shall  not 
prevent  proof  in  respect  of  the  contracts 
against  the  properties  respectively  liable 
thereon.  (1883  -^ct,  2nd  Schedule,  Rule  18.) 
That  is,  if  there  are  distinct  contracts, 
and  distinct  estates  being  wound  up,  a 
creditor  may  prove  against  the  respective 
estates,  but  double  proof  is  not  allowed  in 
respect  of  the  same  debt  on  any  one  estate, 
although  there  may  be  two  distinct  con- 
tracts. [Re  Oriental  Commercial  Bank, 
1871.)  Thus  a  surety  cannot  prove  for  a 
debt  in  respect  of  which  the  creditor  has 
already  proved.  [See  Joint  and  Separate 
Estates,  Proof  in  respect  of  Bills  of 
Exchange.) 

Doubtful  Debts  Ledger. —  A  Ledger  to 
which  all  debts  are  transferred  from  the 
Debtors'  Ledger  so  soon  as  they  are  con- 
sidered doubtful,  in  order  that  they  may  not 
be  overlooked  (as  they  might  be  amongst  so 
many  other  accounts),  but  rather  receive 
special  attention.  Such  a  Ledger  is  usually 
specially  ruled  to  allow  of  extra  informa- 
tion being  recorded,  both  as  to  the  circum- 
stances connected  with  the  debt,  and  as  to 
the  progress  made  in  respect  of  same  since 
its  transfer  to  the  Doubtful  Debts  Ledger. 
It  is  also  found  useful  to  arrange  the  book 
alphabetically,  similarly  to  a  Sundries 
Ledger  {g^'V.). 

This  class  of  Ledger,  if  -properly 
attended  to,  affords  considerable  assistance 
to  an  auditor  when  engaged  upon  the 
question  of  the  debts  outstanding.  [See 
Bad  and  Doubtful  Debts.) 

Draft. — A  written  order  for  the  payment  of  a 
sum  of  money  addressed  to  some  person 
who  holds  money  in  trust,  or  who  acts  in 
the  capacity  of  agent  or  servant  of  the 
drawer.  A  draft  must  be  distinguished 
from  a  bill,  in  so  far  as  the  former  is  not 
drawn  upon  a  debtor.  The  terms  "  bill  "  and 
"draft"  appear,  however,  to  be  used 
indiscriminately  in  business  circles. 

L 
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Draft  against  Cargo.— Where  the  seller  of  \ 

goods  draws  on  the  buyer  for  the  price  and  ! 
transmits  the  bill  of  exchange  and  bill  of 
:ading  to  the  buyer  together  to  secure  the 
acceptance  or  payment  of  the  bill  of 
exchange,  the  buyer  is  bound  to  return  the 
bill  of  lading  if  he  does  not  honour  the  bill 
of  exchange,  and  if  he  wrongfully  retains 
the  bill  of  lading  the  property  in  the  goods 
does  not  pass  to  him. 

Drawback.  —A  term  applied  to  those  duties  of 
Customs  or  Excise  which  are  repaid  by  the 
Government  after  a  certain  period,  when  the 
goods,  upon  which  the  duties  have  been 
previously  levied,  are  exported.  Thus  the 
exporter  can  sell  his  goods  in  a  foreign 
maiket  unburdened  with  duties.  The 
certificate  given  to  the  exporter  by  the 
Custom  House  authorities,  entitling  him  to 
receive  payment  of  the  duties,  is  called  a 
'•  debenture."  Drawback  must  be  dis- 
tinguished from  a  bounty.  A  bounty 
enables  a  commodity  to  be  sold  abroad  for 
less  than  its  natural  cost,  whereas  a  draw- 
back enables  it  to  be  sold  at  its  natural 
cost,  so  far  as  taxation  is  concerned. 

Drawee.  —  The  person  on  whom  a  bill  of 
exchange  is  drawn.  He  is  not  liable  on  the 
bill  until  he  has  signed  it,  when  he  becomes 
the  acceptor.  {1882  Act,  section  23.)  He 
must  be  named  or  otherwise  indicated  in 
the  bill  with  reasonable  certainty.  Capacity 
to  incur  liability  on  a  bill  is  co-extensive 
with  capacity  to  contract.  There  may  be 
two  or  more  drawees,  whether  partners  ox 
not,  but  alternative  or  successive  drawees 
are  not  permissible.  (Section  6.)  Where 
in  a  bill  the  drawer  and  the  drawee  are  the 
same  person,  or  whe.re  the  drawee  is  a 
fictitious  person,  or  a  person  not  having 
capacity  to  contract,  the  holder  may,  at 
his  option,  treat  the  instrument  either  as  a 
bill  of  exchange  or  as  a  promissory  note. 
(Section  5.)  [See  Acceptance  of  a  Bill, 
Acceptor.) 

Drawer.— The  person  who  makes  a  bill  of 
exchange  and  addresses  it  to  the  drawee. 
Capacity  to  incur  liability  on  a  bill  is  co- 
extensive with  capacity  to  contract,  provided 
that  a  corporation  may  incur  no  liability  on  a 
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bill  either  as  drawer,  acceptor,  or  indorser, 
unless  it  is  competent  so  to  do  under  the 
law  for  the  time  being  in  force  relating  to 
corporations. 

Where  a  bill  is  drawn  or  indorsed  by  an 
infant  or  a  corporation  having  no  capacity 
or  power  to  incur  liability  on  a  bill,  a 
holder  may  nevertheless  enforce  payment 
of  the  bill  against  any  other  party  thereto. 
(1882  Act,  section  22.) 

The  drawer  engages  that  on  due  present- 
ment the  bill  shall  be  accepted  and  paid 
according  to  its  tenor,  and  that  if  dis- 
honoured he  will  compensate  the  holder  or 
any  indorser  who  is  compelled  to  pay  it, 
provided  due  notice  of  dishonour  be  given, 
and  the  drawer  is  precluded  from  denying 
to  a  holder  in  due  course  the  existence  of 
the  payee  and  his  then  capacity  to  indorse. 
(Section  55.)  The  drawer  is  not  liable  on 
the  bill  until  he  has  signed  it  as  such  (sec- 
tion 23)  and  delivered  the  bill  (section  21), 
and  then  he  becomes  secondaril}^  and  con- 
ditionally liable  thereon  to^  the  holder,  the 
primary  liability  resting  with  the  acceptor. 
Where  a  bill  is  payable  to  the  order  of  the 
drawer  and  the  drawer  is  a  fictitious 
person  luithin  the  contemplation  of  the  bill  it 
may  be  treated  as  payable  to  bearer.  [See 
Fictitious  Person.) 

Drawings. — The  term  applied  to  the  sundry 
sums  withdrawn  by  a  proprietor  out  of  the 
business  funds  on  account  of  the  accruing 
profits,  or  in  reduction  of  his  capital.  In  a 
partnership  concern  the  drawings  are  some- 
times regulated  in  proportion  to  profits,  so 
that  interest  need  not  be  computed  thereon. 
In  other  instances,  an  amount  is  allotted  to 
each  partner,  free  of  interest,  irrespective  of 
his  proportion,  whilst  another  system  is 
to  treat  with  interest  in  current  account, 
and  allow  each  partner  to  draw  the  amount 
or  amounts  he  may  think  fit,  provided  such 
amounts  are  reasonable  under  the  circum- 
stances. There  should  be  no  "  drawings  " 
in  the  accounts  of  a  joint  stock  company, 
the  ofiEicers  receiving  fixed  sums  as  pre- 
scribed. Should  (say)  a  director  draw 
moneys  of  the  company  on  account  of  divi- 
dend on  the  score  of  his  holding  a  large 
proportion  of  the  capital,  such  moneys  are 
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really  loans  from  the  company,  and  apart 
from  the  impropriety  of  the  proceeding 
such  sums  should  bear  interest,  because  divi- 
dends, be  they  ever  so  certain,  do  not 
belong  tO'  the  shareholders  until  declared. 

Duces  tecum  subpoena. — A  summons  to 
appear  at  a  trial  in  Court  or  before  an 
arbitrator  (Arbitration  Act  1889),  requiring 
the  person  upon  whom  the  summons  is  served 
to  bring  with  him  and  produce  at  the  trial 
certain  written  documents  which  it  is 
desired  shall  be  put  in  evidence  thereat. 

Due. — A  debt  is  due  immediately  it  comes 
into  existence  as  a  debt,  although  it 
may  be  payable  at  a  future  time.  For 
instance,  the  liability  of  a  member  of  a  com- 
pany registered  under  the  Companies  Acts 
creates  a  debt  in  respect  of  the  money  pay- 
able on  his  shares  at  the  time  he  becomes  a 
member,  but  such  debt  is  payable  as  and 
when  calls  are  formally  made  upon  the 
members.  The  word  due  may,  however, 
mean  either  "  owing "  or  "  payable," 
according  to  the  context  in  special  cases. 
Rent  and  other  periodical  payments, 
although  deemed  to  accrue  from  day  to  day, 
are  not  due  until  the  expiration  of  the  par- 
ticular period  in  question,  the  Apportion- 
ment Act  providing  that,  on  the  appor- 
tionment of  an  accruing  amount,  the 
apportioned  part  is  tO'  be  payable  when  the 
next  entire  portion  shall  have  become  due. 
So,  where  a  testator  directed  his  executors 
*'  to  forgive  to  any  tenant  all  rent  or 
*'  arrears  of  rent  which  may  be  due  and 
"  owing  from  him  at  the  time  of  my 
"  decease,"  it  was  held  that  this  only 
applied  to  rent  due  at  the  quarter-day  pre- 
ceding the  date  of  the  death,  and  not  to  the 
accruing  rent  apportioned  to  the  date  of  the 
death,  but  where  rent  is  by  agreement  pay- 
able in  advance  it  is  not  subject  to  appor- 
tionment, for  under  such  circumstances  the 
whole  of  the  rent  for  a  period  is  deemed  to 
have  already  accrued  due  on  the  first  day  of 
each  period.  {Ellis  v.  Rowbotham,  App.  Cas. 
1900.) 

A  covenant  in  a  mortgage  deed  for 
"punctual  payment"  has  been  held  to 
mean  "payment  upon  the  day  fixed  for 
payment." 


Dues.— Charges  for  accommodation  of  various 
kinds  afforded  to  ships,  such  as:  — 

Dock  Dues  or  Harbour  Dues. — For  use  of  a 
dock  or  harbour. 

Canal  Dues. — For  the  right  of  passing 
through  a  canal. 

Light  Dues. — A  levy  on  vessels  as  a  con- 
tribution towards  the  expense  of  maintain- 
ing lighthouses,  lightships,  &c. 

Dummy  Men.  —  The  term  applied  to 
fictitious  names  placed  upon  a  wage  sheet 
by  a  fraudulent  clerk,  or  number  of  clerks 
acting  together,  whereby  money  is  obtained 
for  the  (extra)  wages  alleged  to  be  due,  and 
fraudulently  retained  by  the  perpetrators. 

Dunnage.  -  Pieces  of  wood,  planks,  mats,  or 
other  articles  used  for  protection  in  stowing 
a  vessel's  cargo. 

Duress.  —  Compulsion,  either  by  unlawful 
and  tortious  imprisonment,  or  by  threats, 
whereby  the  person  subjected  thereto  is  in 
fear  of  either  himself  or  his  wife,  parent  or 
child,  suffering  bodily  harm.  A  contract 
entered  into  by  a  person  under  duress  is 
voidable  at  the  option  of  the  party  so  com- 
pelled, provided  the  duress  was  practised 
by  the  other  party  to  the  contract,  or  some 
person  acting  with  his  knowledge  and  for 
his  advantage. 

Dutch  Auction.— Ordinarily,  at  a  sale  by 
auction,  the  highest  bidder  in  an  ascen- 
ding scale  of  competition  becomes  the 
purchaser ;  but  in  what  is  called  Dutch 
auction  the  article  is  put  up  at  a  certain 
nominal  price  which  is  gradually  lowered, 
and  the  first  person  who  offers  to  pay  the 
sum  mentioned  by  the  auctioneer  becomes 
the  purchaser. 

Duty  Paid  Stock.— S^^  Bonded  Stock. 

E. 

Earnest. — A  sum  (generally  nominal)  given  by 
a  buyer  of  goods  to  the  seller  with  the  express 
intention  of  ratifying  the  contract  of  sale.  An 
earnest  is  one  of  the  alternative  requirements 
of  the  Sale  of  Goods  Act  1893,  as  evidence  of 
a  contract  for  the  sale  of  goods  of  the  value 
of  £\o  or  upwards. 
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Easement. —A  privilege  which  the  owner  of 
one  neighbouring  tenement  has  of  another, 
in  respect  of  their  several  tenements,  e.g.,  a 
right  of  way  over  another's  land. 

Elective  Auditors. — See  Borough  Auditors. 

Eleemosynary  Corporations. — Corporate 
bodies  constituted  for  the  perpetual  distribu- 
tion of  alms. 

Elegit.  —  (He  has  chosen.)  A  writ  of 
execution,  so  called  because  a  creditor  **  has 
chosen"  this  writ  in  preference  to  others. 
Prior  to  the  Bankruptcy  Act  1883,  by  means 
of  this  form  of  writ,  a  creditor  could  come 
upon  the  goods  and  chattels  of  his  debtor 
and  value  them,  instead  of  selling ;  he  would 
then  take  delivery  of  the  goods  and  chattels 
to  himself  at  such  valuation,  in  satisfaction 
or  part  satisfaction  of  his  judgment  debt.  If 
he  had  not  fully  satisfied  his  debt  by  this 
means,  he  could  then  take  possession  of  the 
lands. 

As,  in  the  above  procedure,  the  goods 
were  not  sold,  it  did  not  amount  to  an  act  of 
bankruptcy  to  suffer  execution  of  this  writ, 
but  now,  as  a  result  of  section  146  of  the 
Bankruptcy  Act  1883,  the  sheriff  is  no  longer 
allowed  to  deliver  goods  under  a  writ  of 
elegit. 

Embargo. — A  prohibition  to  pass ;  a  detention 
of  ships  imposed  by  belligerent  States  in  time 
of  war. 

Embezzlement. — The  taking  of  the  moneys 
of  an  employer  by  his  servant  or  clerk  for 
his  own  use.  Embezzlement  is  distinguished 
from  larceny,  as  the  subject-matter  is  not  at 
the  time  of  the  embezzlement  in  the  actual 
possession  of  the  owner. 

Emblements. — Such  vegetable  products  as 
yield  an  artificial  annual  profit  as  a  result 
of  labour  bestowed  upon  land.  They  are 
personal  property,  and  are  included  in  the 
term  "goods"  within  the  meaning  of  the  Sale 
of  Goods  Act  1893. 

Endowment. — The  application  of  moneys  to 
some  special  purpose ;  the  creation  of  a 
fund  to  provide  for  the  maintenance  of  an 
institution. 

Endowment  Policy.— One  in  respect  of 
which  the  premium  is  payable  only  (i)  for  a 


stated  number  of  years  should  the  assured 
survive,  or  (2)  until  death  should  it  occur 
before  the  maturity  of  the  policy.  The  sum 
assured  is  payable  at  the  end  of  a  fixed  period 
or  at  death,  whichever  event  happens  first. 
The  premium  payable  upon  an  endowment 
policy  is  much  heavier  than  that  which  would 
be  required  for  a  "  whole  life  "  policy  for  a 
similar  amount. 

Enfranchisement. — Making  free.  The  con- 
ferring of  a  right  of  voting  at  a  Parliamentary 
election.  The  conversion  of  a  copyhold 
tenure  into  a  freehold. 

Entail. — An  estate  settled  with  regard  to  the 
rule  of  its  descent. 

Entering  a  Vessel.— The  act  of  announcing 
its  arrival  to  the  Custom  House  authorities 
and  lodging  the  necessary  documents,  such 
as  the  manifest. 

Entering  Short.— 5^f  Short  Bills,  Stated 
short. 

Entry. — A  record  of  a  transaction  in  the 
appropriate  book.  Wtien  a  transaction  is  set 
down  in  writing  for  the  first  time  in  the  books 
of  account  such  entry  is  called  the  original 
entry,  and  the  book  containing  same  is  termed 
a  *'  book  of  original  or  first  entry.*'  All 
subsequent  dealings  with  the  original  entry 
in  the  books  of  account  are  called  "post 
entries,"  and  the  operations  are  termed 
'•  posting." 

Equation  of  Payments. — An  arithmetical 
operation  whereby  a  date  is  determined  upon 
which  a  single  payment  can  be  made  in  lieu 
of  several  payments  upon  various  dates. 

The  following  extract  from  The  Accountant 
of  14th  May  1898  was  in  reply  to  the  follow- 
ing enquiry  : — 

Find  the  average  date  (or  equated  date)  of 
the  following  advances : — 

July       I  ..  £^65 

Aug.      9  ..  29 

Sept.   20  . .  350 

Oct.       4  ..  216 

"  The  method  of  making  these  calcula- 
"  tions  may  be  stated  in  general  terms  as 
"  follows : — Take  any  date  from  one  of  the 
"  dates  mentioned  in  the  question,  multiply 
"each  of  the  amounts  mentioned  in  the 
'•  question  by  the  number  of  days'  interval 
"  between  that  date  and  the  date  previously 
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"  fixed,  divide  the  sum  of  the  products  by 
"  the  sum  ot  the  original  amounts,  and  the 
"quotient  will  be  the  number  of  days 
"  between  the  average  due  date  and  the 
'  •  date  originally  taken. 

"  Applying  this  rule,  suppose  we  take  as 
"  our  arbitrary  date  July  ist,  the  first  date 
"mentioned  in  the  question;  then  the 
"  position  appears  as  follows  : — 

Amounts.  Days.  Products. 

^465  X     o  =  o 

29  X  39  =     1,131 

350  X  81  =  28.350 

216  X  95  =  20,520 


;^I,060 


50,001 


"  Dividing  50,001,  the  sum  of  the  pro- 
"  ducts,  by  1,060,  the  sum  of  the  original 
"amount,  we  find  a  quotient  of  approxi- 
"  mately  47.  The  average  due  date  is  thus 
"  47  days  after  July  ist — that  is,  the  17th 
"  August. 

'*  Now,  supposing,  instead  of  taking 
"July  ist,  we  had  selected  October  4th  as 
"our  arbitrary  date  from  which  to  base 
"  our  calculations,  then  the  position  would 
"  be  as  follows  : — 

£^^5  X  95  =  44,175 

29  X  56  =    1,624 

350  X  14  =--    4,900 

216  X     o  =  o 


;^I,060 


50,699 


"  Dividing  the  sum  of  the  products  by 
"the  sum  of  the  amounts  as  before,  the 
"  result  is  that  the  average  due  date  is 
**  nearly  48  days  previous  to  October  4th — 
"  that  is,  the  17th  August,  or  the  same 
"  result  as  that  shown  previously. 

"It  is  not  essential,  however,  that  either 
"  of  the  outside  dates  should  be  selected  as 
"  the  basis  of  calculation,  the  only  modifi- 
'*  cation  necessary  being  that,  if  one  of  the 
"  inside  dates  is  employed,  then  the 
^'  diffetence  must  be  taken  between  the  pro- 
* '  ducts  previous  to,  and  subsequent  to, 
*'  that  date. 


"Thus,  supposing  we  select  the  20th 
"  September  as  the  basis  of  our  calculation, 
"  the  problem  works  out  as  follows  : — 

;^465  X  81  =  37.665 

29  X  42  =     1,218 

350  X     o  =  o 

216  X  14  =     3,024 

"  The  sum  of  the  amount  is,  as  before, 
*'  1,060 ;  but  in  this  case  we  have  to  deduct 
"  the  last  product  from  the  two  previous, 
"  giving  a  net  sum  of  the  products  of 
*'  35.859-  Dividing  this  by  the  1,060  as 
"before,  we  produce  a  quotient  of  34 
"  nearly  ;  and  as  the  products  are  the  higher 
"  previous  to  the  date  selected,  this  means 
"  34  days  hejore  the  20th  September — that 
"  is,  the  17th  August  as  before. 

"  In  practice,  it  is  convenient  to  take  one 
"  of  the  dates  named  in  the  problem,  as 
"  there  is  then  one  less  product  to  be  cal- 
"  culated  (any  figure  multiplied  by  o  pro- 
"  ducing  o)  ;  but  the  same  result  would  be 
"  produced  whatever  date  be  taken.  On 
"  the  score  of  convenience  also,  it  is  pre- 
"  ferable  to  select  either  the  first  or  the 
**last  date,  rather  than  an  intermediate 
"one." 

In  order  to  average  accounts— that  is  to 
say,  ascertain  an  equated  date  whereon  to 
pay  the  balance  of  debit  and  credit  items  of 
varying  dates  : 

(i)  Treat  each  side  independently  (as 
shown  in  the  above  example)  and 
ascertain  the  debit  and  credit 
"products." 

(2)  Divide  the  difference  between  the  products 
by  the  actual  balance  of  the  account. 

(3)  The  quotient  shows  the  number  of 
days  from  the  "  base  date." 

Equitable  Assets.— S^^  Legal  Assets. 

Equitable  Execution. — Where  the  only 
property  of  a  judgment  debtor  is  such  that  it 
cannot  be  taken  in  execution  under  the 
ordinary  process  of  the  Court,  a  receiver  may 
be  appointed  by  the  Court  by  way  of  equit- 
able execution.  Instances  of  this  are  where 
the  property  consists  of  an  equity  of  redemp- 
tion or  the  reversionary  interest  under  a  will. 
For  the  purposes  of  the  Bankruptcy  Acts  an 
execution    against   an   equitable   interest   is 
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completed  by  the  appointment  of  a  receiver. 
(1883  Act,  section  45  (2).) 

••  Equitable  execution  is  not  like  legal 
"execution;  it  is  the  equitable  relief  which 
"  the  Court  gives  because  execution  at  law 
"cannot  be  had.  It  is  not  execution,  but  a 
"substitute  for  execution."      (Bowen,  L.J.) 

Equitable  Lien.— S^^  Lien. 

Equitable  Mortgage.— A  contract  for  a 
mortgage ;  it  may  take  the  form  of  : — 

(i)  A  written  agreement  (only)  to  make  a 

mortgage,  or 
(2)  A  deposit    of  title  deeds  of  lands  with 
a  creditor  with  or  without  a    written 
memorandum,  or  even  without  a  verbal 
communication.        This      has      been 
referred  to  as  an  apparent  "judicial 
repeal "   of  the    Statute    of    Frauds. 
[See  Frauds,  Statute  of.) 
The  memorandum  of  deposit  (if  any)  must 
bear  an  ad  valorem  stamp  duty  of  one  shilling 
for   every   /^loo   or  fraction   thereof  of  the 
charge  thereby  created  upon  the  property. 

Charges  of  this  kind,  when  made  by  a 
company  registered  under  the  Companies 
Acts,  should  be  recorded  in  the  Register  of 
Mortgages.     [See  that  title.) 

They  are  not,  however,  of  such  a  character 
as  to  require  registration  with  the  Registrar 
of  Joint  Stock  Companies  under  section  14 
of  the  Act  of  1900. 

Equity. — See  Law. 

Equity  of  Redemption. — The  right  of  a 
mortgagor  to  compel  the  mortgagee  to  re- 
convey  the  legal  estate  of  the  mortgaged 
lands  to  him  upon  payment  of  principal, 
interest,  and  costs.  The  right  must  be 
exercised  before  foreclosure,  or  within  12 
years  from  the  date  the  mortgagee  took 
possession,  or  from  the  date  of  the /as/  written 
acknowledgment  of  the  mortgagor's  title. 

Although  the  conveyance  to  the  mortgages 
is  absolute  at  law,  in  equity  it  is  regarded  as 
security  only,  and  ordinarily  no  arrangement 
between  the  parties  is  allowed  which  will  tend 
to  clog  the  borrower's  right  to  redeem  ;  but 
where  a  mortgage  deed  provided  for  the  con- 
tinuance of  the  loan  for  five  years,  and  the 
mortgagor  covenanted  that  he  would  not  take, 
during  the  continuance  of  the  loan,  any  malt 
liquors  except  such  as  were  purchased  from 


the  mortgagee  (the  latter  covenanting  to 
supply  same  at  stated  prices)  it  was  held  that 
as  the  covenant  as  to  the  malt  liquors  was  not 
unconscionable  or  oppressive,  and  did  not 
interfere  with  the  right  of  redemption,  the 
mortgagee  was  entitled  to  an  injunction 
against  its  breach. 

On  the  other  hand,  in  Rice  v.  Noakes  (C.A. 
1900),  where  the  mortgagor  of  the  lease  of  a 
licensed  house  had  covenanted  in  the 
mortgage  deed  not  to  purchase  during  the 
lease  any  malt  liquors  except  from  the 
mortgagees,  it  was  held  that  upon  paying  off 
all  principal,  interest,  and  costs,  the 
mortgagor  was  entitled  to  a  reconveyance  of 
the  leasehold,  free  from  the  "tie"  as  to 
liquors,  although  the  lease  did  not  expire  for 
a  further  20  years. 

"It  is  idle  to  say  that  the  equity  of 
"  redemption  would  not  be  clogged  if  a  housa 
"which  was  mortgaged  as  a  'free'  house 
"  was  to  be  taken  back  by  the  mortgagor  as 
"  a  '  tied' house."     (Rigby,  L.J.) 

Error. — 

Errors  in  accounts  may  be  divided  into 
three  main  classes— principle,  commission, 
and  omission. 

Examples  of  errors  of  principle  may  be 
given  from  the  accounts  of  a  joint  stock 
company,  viz.  :  — 

[a)  Capitalising  revenue  items,  and  vie? 
versa. 

[b)  Preparing  the  accounts  in  a  form  other 
than  that  prescribed  in  the  company's 
regulations. 

[c)  Issuing  share  capital  or  borrowing  in 
excess  of  or  outside  the  scope  of  the 
company's  powers  ;  and 

{d)  Anticipating  profits  as  a  result  of  the 
method  adopted  in  valuing  the  stock- 
in-trade  or  other  assets. 

Errors  of  commission  take  the  form  of 
entering  items  in  the  books  of  account  which 
ought  not  to  be  so  treated,  or  of  recording 
transactions  (legitimate  in  themselves)  in- 
correctly as  regards  amount  or  otherwise. 

One  particular  type  of  error  of  commission 
is  termed  an  error  of  "  transposition."  For 
instance,  an  entry  of  £'j  4s.  od.  instead  of 
7s.  4d. 
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Errors  of  omission  arise  from  the  failure  to 
enter  transactions  in  the  books  of  account, 
although  essential  to  a  correct  record. 

Errors  of  commission  and  omission  may  be 
either  intentional  or  arise  through  in- 
advertence. Errors  (whether  of  commission 
or  omission)  made  with  an  intention  to 
defraud  are  generally  difficult  to  detect — 
certainly  more  so  than  a  clerical  error  {i.e., 
a  mistake  in  entering  or  copying  made 
inadvertently).  It  may  also  be  said  that 
errors  of  omission,  whether  accidental  or 
intentional,  are  generally  more  difficult  to 
trace  than  those  of  commission. 

There  is  another  type  of  error  (or  rather 
errors)  whereby  the  effect  of  one  or  more  of 
them  will  obscure  the  effect  of  another  or 
others.  For  instance,  a  "  short-post  "  of  _^io 
to  the  debit  side  of  one  Ledger  Account  would 
be  neutralised  by  a  "  short-post  "  of  £6  to  the 
credit  side  of  another  Ledger  Account,  and 
(say)  a  "  miss-post  "  of  ;^4  in  respect  of  the 
credit  side  of  another  Ledger  Account.  The 
arithmetical  accuracy  of  the  accounts  may 
thus  appear  to  have  been  tested  by  means  of  a 
Trial  Balance,  if  constructed  with  Ledger 
Balances  or  Ledger  totals  only,  although 
these  compensatory  errors  have  not  been 
discovered  and  corrected. 

Errors  and  Omissions  Excepted.— (E.  and 

O.  E.)  A  note  sometimes  appended  at  the 
foot  of  an  account  sales,  invoice,  or  other 
such  document,  reserving  the  right  to  amend 
the  account  in  question  should  any  errors  be 
subsequently  discovered. 

Escrow. — See  Deed. 

Establistiment  Expenses.  —  The  general 
expenses  of  a  manufacturing  concern  which 
cannot  be  directly  charged  against  any  par- 
ticular process  or  commodity.  [See  Cost 
Accounts,  Head-Office  Charges,  Manufac- 
turers' Accounts.) 

Estate. — Technically,  the  quantity  of  interest 
a  person  possesses  in  property  ;  as  commonly 
applied,  the  property  itself.  An  estate  may 
be  legal,  customary,  or  equitable. 

The  assets  of  a  deceased  person  or  of  a 
bankrupt,  or  the  lands,  houses,  &c.,  of  a  land- 
lord, are  colloquially  referred  to  as  "  the 
estate." 


Estate  Duty.— A  duty  created  by  the  Finance 
j  Act  1894,  which,  with  the  exceptions  ex- 
I  pressly  provided  by  that  Act,  is  payable  upon 
the  principal  value  of  all  property,  real  and 
personal,  settled  or  not  settled,  which  passes 
on  the  death  of  any  person  dying  after 
I  St  August  1894.  Property  passing  on  the 
death  is  deemed  to  include  [inter  alia)  for  the 
purposes  of  estate  duty : — 

(i)  Property  of  which  the  deceased  was  at 
the  time  of  his  death  competent  to 
dispose. 

(2)  Property  in  which  the  deceased,  or  any 
other  person,  had  an  interest  ceasing 
on  the  death  of  the  deceased,  to  the 
extent  to  which  a  benefit  accrues  or 
arises  by  the  cesser  of  such  interest, 
but  exclusive  of  property  the  interest 
in  which  of  the  deceased  or  other 
person  was  only  an  interest  as  holder 
of  an  office  or  recipient  of  the  benefits 
of  a  charity,  or  as  a  corporation  sole. 

(3)  Gifts  of  realty  or  personalty  {e.g., 
donationes  mortis  causa)  made  within  a 
year  preceding  the  death. 

[The  provisions  of  the  Finance  Act 
1894  were  extended  in  respect  of 
surrenders  and  dispositions  of  property 
prior  to  death  by  section  11  of  the 
Finance  Act  1900  (^.y.).] 

(4)  Gifts,  inter  vivos,  of  realty  or  per- 
sonalty, even  when  made  over  twelve 
months  from  the  death,  if  there  has 
been  reserved,  by  contract  or  other- 
wise, some  interest  or  benefit  to  the 
donor. 

(5)  Any  annuity  or  other  interest  pur- 
chased or  provided  by  the  deceased, 
either  by  himself  alone,  or  in  concert 
or  by  arrangement  with  any  other 
person,  to  the  extent  of  the  beneficial 
interest  accruing  or  arising  by  survi- 
vorship or  otherwise  on  the  death  of 
the  deceased  (subject  to  Exemption 
No.  2  below). 

Immovable  property  situate  out  of  the 
United  Kingdom  is  not  chargeable  with 
estate  duty,  but  movable  property  so  situate 
is  chargeable  where  (i)  the  deceased  was  the 
owner  and  was  domiciled  in  the  United 
Kingdom  at  the  time  of  his  death,  or 
(2)  speaking  generally,  where  the  deceased 
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was  only  interested  for  life,  and  at  his  death 
the  property  formed  the  subject  of  a  British 
trust,  or  was  vested  in  a  British  trustee. 

Exemptions  [inter  alia) : — 

(i)  Estates  under  ;^ioo  gross  value, 

(2)  A  single  survivorship  annuity  not 
exceeding  £2^,  or  if  more  than  one  such 
annuity,  the  first  only. 

(3)  Property  held  by  the  deceased  as 
trustee  only. 

(4)  Property    passing   only  because   of  a    \ 
bond  fide   purchase    from    the   person 
under  whose  disposition  it  passes,  for 
full  valuable  consideration  paid  to  the 
vendor  for  his  own  benefit. 

(5)  The  property  of  common  seamen, 
marines,  or  soldiers,  who  are  slain  or 
die  in  the  service  of  the  Crown. 

[Further  remissions  of  duties  in 
respect  of  the  estates  of  officers  and 
men  may  be  made  under  certain 
circumstances  [see  section  14  of  the 
Finance  Act  1900).] 

(6)  Works  of  art,  &c.,  given  for  national 
purposes,  if  the  Treasury  remit  the 
duty ;  and  pictures,  prints,  books, 
manuscript,  &c.,  and  other  things  not 
yielding  income  which  appear  to  the 
Treasury  to  be  of  national,  scientific, 
or  historic  interest,  and  settled  so  as 
to  be  enjoyed  in  kind  in  succession  by 
different  persons ;  provided  that  the 
exemption  will  only  continue  until  the 
property  is  sold  or  comes  into  the 
possession  of  a  person  competent  to 
dispose  of  it. 

Valuation : — 

The  principal  value  of  any  property  shall 
be  estimated  to  be  the  price  which,  in  the 
opinion  of  the  Commissioners  of  Inland 
Revenue,  such  property  would  bring  if  sold 
in  the  open  market  at  the  time  of  the  death 
of  the  deceased  ;  provided  that  in  the  case  of 
agricultural  property  (when  not  affected  by 
expectation  of  increased  income  therefrom) 
the  principal  value  shall  not  exceed  twenty- 
five  times  the  annual  value  as  assessed  under 
Schedule  A.  of  the  Income  Tax  Acts,  after 
making  such  deductions  as  have  not  been 
allowed  in  that  assessment  but  are  allowed 
under  the  Succession  Duty  Act  [i.e.,  all 
necessary  outgoings),  and  also  a  deduction 


for  expenses  of  management  not  exceeding 
five  per  cent,  of  the  annual  value  so  assessed. 

The  Commissioners  may  authorise  any 
person  to  make  a  valuation  of  property  for 
the  purpose  of  estate  duty,  but  the  Commis- 
sioners must  defray  the  expense  of  such 
valuation. 

Every    estate    shall    include    all    income 
accrued  upon  the  property  included  therein 
down  to,  and  outstanding  at,  the  date  of  the 
death  of  the  deceased. 
Deductions  .— 

(i)  Reasonable  funeral  expenses. 

Note. — The  costs  of  mourning,  tomb- 
stone, and/or  transfer  of  the  body  of 
the  deceased  to  any  distant  place  of 
interment  are  not  allowed  to  be  de- 
ducted under  this  head. 
(2)  Debts  and  incumbrances  (including 
mortgages)  incurred  or  created  by  the 
deceased  bona  fide  for  full  consideration 
in  money,  or  money's  worth,  wholly  for 
his  own  use  or  benefit,  and  taking  effect 
out  of  his  interest  in  the  principal  value 
of  the  estate.  No  deduction  is  allowed 
in  respect  of  any  debt  whereof  there  is 
a  right  of  reimbursement  from  any 
other  estate  or  person,  unless  such 
reimbursement  cannot  be  obtained. 
An  allowance  will  not  be  made  in  the 
first  instance  for  debts  due  from  the 
deceased  to  persons  resident  out  of  the 
United  Kingdom  (unless  contracted 
to  be  paid  in  the  United  Kingdom  or 
charged  on  property  situate  within  the 
United  Kingdom)  except  only  from  the 
value  of  any  personal  property  of  the 
deceased  situate  out  of  the  United  King- 
dom in  respect  of  which  estate  duty  is 
paid ;  and  there  shall  be  no  repayment  of 
estate  duty  in  respect  of  any  such  debts 
except  to  the  extent  to  which  it  is 
shown  that  the  personal  property  of  the 
deceased,  situate  in  the  foreign  country 
or  British  possession  in  which  the 
person  to  whom  such  debts  are  due 
resides,  is  insufficient  for  their  pay- 
ment. 

Where  any  property  liable  to  duty  is 
situate  out  of  the  United  Kingdom,  and  its 
administration  or  realisation  will  necessitate 
increased  expense,  an  allowance  not  exceed- 
ing 5  per  cent,  of  the  value  of  the  property 
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may  be  made  out  of  the  principal  value  of 
such  property. 

Where  any  "  death  duty  "  is  payable  in  a 
foreign  country  upon  property  situate  therein, 
the  amount  of  such  duty  may  be  deducted 
from  the  principal  value  of  the  property. 

Where  any  '*  death  duty  "  is  payable  in  a 
British  possession  (to  which  the  Finance  Act 
has  been  applied  by  an  Order  in  Council)  in 
respect  of  property  situate  therein,  a  sum 
equal  to  such  duty  may  be  deducted  from  the 
estate  duty,  which  would  otherwise  be 
payable.  This  provision  has  been  applied  by 
successive  Orders  in  Council  to  practically 
the  whole  of  the  British  possessions. 

Aggregation  : — 

For  determining  the  rate  of  estate  duty 
Dayable  on  any  property  passing  on  the 
death  of  the  deceased,  all  property  so  passing 
in  respect  of  which  estate  duty  is  leviable 
must  b3  aggregated  so  as  to  form  one  estate, 
and  the  duty  shall  be  levied  at  the  proper 
graduated  rate  on  the  principal  value  thereof 
with  the  following  exceptions  : — 
(i)  Property  in  which  the  deceased  never 

had  an  interest. 
(2)  Where  the  net  value  of  the  property, 
real  and  personal,  in  respect  of  which 
estate  duty  is  payable  on  the  death  of 
the  deceased,  exclusive  of  property 
settled  otherwise  than  by  the  will  of 
the      deceased,      does      not      exceed 

;^I,000. 

Estates  coming  within  the  above  excep- 
tions are  not  to  be  aggregated  with  any 
other  property,  but  are  to  be  treated  as 
separate  taxable  estates,  and  estate  duty 
levied  thereon  at  the  proper  graduated  rate 
accordingly. 

Graduated  Rates  of  Estate  Duty  Payable  : — 

Rate 
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By  the  Finance  Act  1900  it  is  provided 
that  estate  duty  is  to  be  computed  upon  the 
exact  net  value  of  the  estate. 

The  executor  or  administrator  of  a 
deceased  person  shall  pay  the  estate  duty 
in  respect  of  all  personal  property,  and  may 
pay  the  estate  duty  upon  any  other  property 
which  is  under  his  control,  or  where  not 
under  his  control,  if  the  persons  account- 
able for  the  duty  in  respect  thereof  request 
him  to  make  such  payment. 

Estate  duty  is  due  upon  the  delivery  of 
the  Inland  Revenue  Account  by  the  repre- 
sentatives or  upon  the  expiration  of  six  months 
from    the    death,   whichever    first    happens, 
interest  at  3  per  cent,  per  annum  without 
deduction  of  income  tax  being  payable  upon 
the  duty  from  the  date  of  the  death  until  pay- 
ment, or  until  the  expiration  of  six  months 
from    the    death,   whichever    first   happens 
Should  payment  of  estate  duty  be  in  arrear 
the  rate  oi  interest  is  raised  to  4  per  cent, 
per  anniim.     Provided 
(i)  That  the  duty  due  upon  an  account  of 
real  property  may,  at  the  option  of  the 
persons  delivering  the  account,  be  paid 
by  eight  equal  yearly  instalments,  or  16 
half-yearly  instalments,   with   interest 
at  the  rate  of  3  per  cent,  per  annum, 
without     deduction     of     income     tax, 
from    the     expiration     of     12    months 
from  the  death,  and  the  interest  on  the 
unpaid  portion   of  the   duty  is  to   be 
added  to    each    instalment    and  paid 
accordingly;    but    the    duty    for  the 
time  being    unpaid    with    interest  to 
date  of  payment  may  be  paid  at  any 
time.     Where   such  property  is   sold, 
the  portion    of    duty    unpaid,    if  any, 
must  be  paid  upon  completion  of  the 
sale,   otherwise  the  unpaid  duty  will 
be   treated    as    duty    in    arrear,    and 
interest  will  be  payable  thereon  at  4 
per  cent,  per  annum. 
(2)  That  the  duty   due  in   respect   of   an 
annuity  or  other  definite -annual  sum, 
whether  terminable  or  perpetual,  may, 
at  the  option  of  the  person  delivering 
the    account,   be   paid  by   four   equal 
yearly  instalments,  the  first  of  which 
shall  be  due  at  the  end  of  12  months 
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from  the  date  of  the  death,  and  after  the 
end  of  those  12  months  interest  at  the 
rate  of  3  per  cent,  per  annum,  without 
deduction  of  income  tax,  upon  the 
unpaid  portion  of  the  duty  is  to  be 
added  to  each  instalment,  and  paid 
accordingly  ;  but  the  duty  for  the  time 
being  unpaid  with  interest  to  date  of 
payment  may  be  paid  at  any  time. 

Note. — Interest  upon  estate  duty  is 
recoverable  in  the  same  manner  as  if  it 
were  part  of  the  duty. 

Small  Estates :  — 

Estates  under  ;^ioo  gross  value  are  net 
liable  to  estate  duty,  and  where  the  gross 
value  of  an  estate  exceeds  ;^ioo,  but  does 
not  exceed  ;^3oo,  a  fixed  duty  of  thirty 
shillings  is  payable,  and  where  the  gross 
value  of  the  estate  exceeds  ;^3oo  but  does  not 
exceed  ;^5oo  a  fixed  duty  of  fifty  shillings  is 
payable.  Where,  however,  the  net  value  of 
the  estate  as  compared  with  the  gross 
value  is  such  that  it  would  be  more  advan- 
tageous to  the  estate  to  pay  "  by  scale,"  the 
latter  method  may  be  resorted  to.  A 
further  benefit  is  conferred  upon  smal: 
estates,  for  probate  may  be  obtained  bv 
payment  (in  addition  to  the  fixed  duty  of 
30s.  or  50s.)  of  fifteen  shillings  for  Court 
fees  and  expenses,  and  two  shillings  and 
sixpence  for  sealing  the  probate.  Where 
the  fixed  duties  of  30s.  or  50s.  are  paid 
within  12  months  of  the  death,  no  interest 
is  payable. 

Where  the  net  value  of  the  property, 
real  and  personal,  in  respect  of  which 
estate  dut}'  is  payable  on  the  death  of  the 
deceased,  exclusive  of  property  settled 
otherwise  than  by  the  will  of  the  deceased, 
does  not  exceed  _j^i,ooo,  such  property  for 
the  purpose  of  estate  duty  is  not  to  bs 
aggregated  with  any  other  property,  but  is 
to  form  an  estate  by  itself  (as  already  men- 
tioned), and  where  estate  duty  has  been 
paid  upon  the  principal  value  of  such 
estate,  settlement  estate  duty,  legacy  duty, 
or  succession  duty  shall  not  be  payable  in 
respect  thereof. 

Estate  duty  is  payable  out  of  the  general 
residue  of  the  estate  of  the  deceased  so  far 
as  such  duty  relates  to  property  of  which 


the  deceased  at  his  death  was  competent  to 
dispose. 

[See  Legacy  Duty,  Settlement  Estate 
Duty,  Succession  Duty.) 

Estoppel.  —  "Where   one   by   his   words   or 

"  conduct  causes  another  to  believe  the 
"  existence  of  a  certain  state  of  things,  and 
"  induces  him  to  act  on  that  belief  so  as  to 
"  alter  his  own  previous  position,"  the 
former  is  estopped  from  denying  the  exist- 
ence of  such  state  of  things. 

Estoppel  is  one  of  the  characteristics  of  a 
deed,  or  contract  under  seal,  for  *'  where  a 
"  man  has  entered  into  a  solemn  engage- 
"  ment  by  and  under  his  hand  and  seal  as 
"  to  certain  facts  he  shall  not  be  permitted 
"  to  deny  any  matter  he  has  so  asserted." 

Examination. — See  Public  Examination. 

Excepted  Articles.— 

Bankruptcy. — The  following  articles  of  a 
bankrupt  are  not  divisible  amongst  his 
creaitors  :  — 

"  The  tools  (if  any)  of  his  trade  and  the 
"  necessary  wearing  apparel  and  bedding  of 
"  himself,  his  wife  and  children,  to  a  value, 
"  inclusive  of  tools  and  apparel  and 
''  bedding,  not  exceeding  twenty  pounds  in 
"  the  whole."     (1883  Act,  section  44.) 

Administration  Order. — Where  an  admini- 
stration order  has  been  made  against  a 
debtor  and  it  appears  to  the  Registrar  of  the 
County  Court  that  the  property  of  the 
debtor  exceeds  in  value  ten  pounds,  he  shall 
at  the  request  of  any  creditor  and  without 
fee  issue  execution  against  the  debtor's 
goods,  but  the  household  goods,  wearing 
apparel,  and  bedding  of  the  debtor  and  his 
family,  and  the  tools  and  implements  of  his 
trade,  to  the  value  in  the  aggregate  of 
twenty  pounds,  shall  to  that  extent  be  pro- 
tected from  seizure.  (1883  Act,  section 
122.) 

Note. — The  exception  in  section  44 
extends  only  to  necessary  wearing 
apparel,  bedding,  and  tools,  but  under 
section  122  household  goods  are  pro- 
lected  from  seizure. 

Distress  for  Rent. — The  wearing  apparel 
and  bedding  of  a  tenant  and  his  family,  and. 
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the  tools  and  implements  of  his  trade,  to 
the  value  of  five  pounds,  are  protected  from 
distress  for  rent,  unless  the  tenant's  interest 
has  expired  and  distress  has  not  been  made 
until  seven  days  after  a  demand  has  been 
made  for  possession. 

Exchange. — See   Par  of  Exchange,   Rate  of 

Exchange. 

Exchequer  Bills.  —  Bills  issued  by  the 
Treasury  to  raise  money  for  the  temporary 
purposes  of  the  Exchequer.  They  are  issued 
in  multiples  of  ;^ioo  with  interest  coupons  for 
five  years  payable  to  bearer,  and  may  be 
renewed  after  that  time.  The  interest  is  only 
fixed  for  a  year,  therefore  the  amount  of 
interest  is  not  stated  on  the  coupons.  The 
holder  may,  however,  demand  repayment  of 
the  principal  at  the  end  of  any  one  year  from 
the  date  of  issue. 
[See  Treasury  Bills.) 

Exchequer  Bonds. — Although  issued  by  the 
same  Commissioners  and  for  the  same  pur- 
pose as  Exchequer  bills,  the  bonds  differ  as 
follows:  — 

(i)  They  are  issued  for  a  definite  period  not 
exceeding  six  years,  interest  ceasing 
upon  maturity  of  the  bond. 

(2)  The  rate  of  interest  payable  is  fixed  at 
the  time  of  issue  for  the  whole  period, 
and  the  amount  of  interest  is  printed  on 
each  coupon. 

(3)  The  bonds  may  be  inscribed  in  the  books 
of  the  Bank  of  England  and  certificates 
of  registration  given  in  lieu  of  bonds. 
In  this  event  no  coupons  are  issued,  the 
interest  being  paid  as  in  the  case  of 
Consols. 

{See  Treasury  Bills.) 

Excise  Duties. — Those  laid  on  certain  articles 
produced  and  consumed  at  home.  {See  Draw- 
back.) 

Ex  dividend. — See  Cum  dividend. 

Execution  Creditor. — A  writ  of  fieri  facias, 

or  other  writ  of  execution  against  goods, 
shall  bind  the  property  in  the  goods  of  the 
execution  debtor,  as  from  the  time  when  the 
writ  is  delivered  to  the  sheriff  to  be  executed  ; 
and  for  the  better  manifestation  of  such  time, 
it  shall  be  the  duty  of  the  sheriff,  without 
fee,   upon  the  receipt  of  any  such  writ,  to 


endorse  upon  the  back  thereof  the  hour,  day, 
month,  and  year  when  he  received  the  same. 
Provided  that  no  such  writ  shall  prejudice 
the  title  to  such  goods  acquired  by  any  person 
in  good  faith  and  for  valuable  consideration, 
unless  such  person  had,  at  the  time  when  he 
acquired  his  title,  notice  that  such  writ  or  any 
other  writ  by  virtue  of  which  the  goods  of  the 
execution  debtor  might  be  seized  or  attached, 
had  been  delivered  to,  and  remained  unex- 
ecuted in  the  hands  of,  the  sheriff.  (Sale  of 
Goods  Act,  1893,  section  26  (i).) 

Note. — The  term  "sheriff"  includes  any 
officer  charged  with  the  enforcement  of  a 
writ  of  execution.  The  above  section  is  a  re- 
enactment  of  section  16  of  the  Statute  of 
Frauds,  and  section  i  of  the  Mercantile  Law 
Amendment  Act  1856. 

With  regard  to  notice  of  the  writ,  Bramwell , 
B.,  in  Gladstone  v.  Padwick  (1871),  stated  that 
notice  of  the  probable  delivery  to  the  sheriff  of  a 
writ  of/./;?,  did  not  amount  to  a  notice  suffi- 
cient to  take  the  case  out  of  the  operation  of  the 
section.  "  A  notice  of  something  certain 
"and  inevitable — as  of  the  rising  of  the 
"tide  —  though  given  beforehand,  might 
"perhaps,  after  the  event,  be  treated  as 
"notice  of  the  fact,  but  thi's  cannot  be  said 
"  with  respect  to  what  is  merely  probable." 

Bankruptcy. 

The  rights  of  judgment  creditors  who  have 
issued  execution  against  the  property  of  a 
bankrupt  debtor  are  restricted  by  the  Bank- 
ruptcy Acts  1883  and  1890. 

Section  45  of  the  Act  1883  provides : — 
(i)  Where  a  creditor  has  issued  execution 
against  the  goods  or  lands  of  a  debtor, 
or  has  attached  any  debt  due  to  him, 
he  shall  not  be  entitled  to  retain 
the  benefit  of  the  execution  or 
attachment  against  the  trustee  in 
bankruptcy  of  the  debtor,  unless  he 
has  completed  the  execution  or  attach- 
ment before  the  date  of  the  receiving 
order,  and  before  notice  of  the  presen- 
tation of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  com- 
mission of  any  available  act  of  bank- 
ruptcy by  the  debtor. 

(2)  For  the  purposes  of  this  Act,  an  execu- 
tion   against   goods    is    completed   by 
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seizure  and  sale ;  an  attachment  of  a 
debt  is  completed  by  receipt  of  the 
cebt  ;  and  an  execution  against  land  is 
completed  by  seizure,  or  in  the  case  of 
■  an  equitable  interest,  by  the  appoint- 
ment of  a  receiver. 

Section  11  of  the  Act  of  1890  provides  : — 

(i)  Where  any  goods  of  a  debtor  are  taken 
in  execution,  and  before  the  sale 
thereof,  or  the  completion  of  the  execu- 
tion by  the  receipt  or  recovery  of  the 
full  amount  of  the  levy,  notice  is  served 
on  the  sheriff  that  a  receiving  order  has 
been  made  against  the  debtor,  the 
sheriff  shall,  on  request,  deliver  the 
goods  and  any  money  seized  or  received 
in  part  satisfaction  of  the  execution 
to  the  Official  Receiver,  but  the  costs 
of  the  execution  shall  be  a  first  charge 
on  the  goods  or  money  so  delivered, 
and  the  Official  Receiver  or  trustee  may 
sell  the  goods,  or  an  adequate  part 
thereof,  for  the  purpose  of  satisfying 
the  charge. 

(2)  Where,  under  an  execution  in  respect 
of  a  judgment  for  a  sum  exceeding 
twenty  pounds,  the  goods  of  a  debtor  are 
sold  or  money  is  paid  in  order  to  avoid 
sale,  the  sheriff  shall  deduct  his  costs  of 
the  execution  from  the  proceeds  of  sale 
or  the  money  paid,  and  retain  the 
balance  for  14  days,  and  if  within  that 
time  notice  is  served  on  him  of  a 
bankruptcy  petition  hdivmg  been  presented 
against  or  by  the  debtor,  and  a  receiving 
order  is  made  against  the  debtor  thereon 
or  on  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay 
the  balance  to  the  Official  Receiver  or, 
as  the  case  may  be,  to  the  trustee,  who 
shall  be  entitled  to  retain  the  same  as 
against  the  execution  creditor. 

Note. — The  14  days  run  from  the  date 
of  the  completion  of  the  sale,  and  not 
from  the  time  the  purchase  money  is 
paid.    {Re  Cripps  S'Co.,  1888.) 

These  sections  (45  and  11)  are  not  applicable 
to  the  administration  of  the  estate  of  a 
deceased  insolvent  under  section  125  of  the 
Act  of  1883.     {Hashich  v.  Clark,  1899.) 

Section  46  of  the  1883  Act  provides  that : — 

An  execution  levied  by  seizure  and 

sale   on   the  goods   of  a  debtor  is  not 


invalid  by  reason  of  its  being  an  act  of 
bankruptcy,    and    a    person   who  pur- 
chases the  goods  in  good  faith  under 
a  sale  by  the  sheriff  shall  in  all  cases 
acquire  a  good  title  to  them  against  the 
trustee  in  bankruptcy. 
In  order  that  a  landlord's  right  of  distress 
may  not  be  defeated  by  collusion  between 
tenants     and     their     respective     judgment 
creditors,  the  statute  8  Anne,  chap.  14,  pro- 
vides that  no  goods  or  chattels  shall  be  liable 
to  be   taken    by  virtue   of    any    execution, 
unless  the  judgment  creditor  shall,  before  the 
removal  of  the  goods  from  the  premises  by 
virtue  of  such  execution,  pay  to  the  landlord 
all   sums   due   for  rent    not    exceeding   one 
year's  rent,    and  the  sheriff  shall  levy    and 
pay  the  execution  creditor  as  well  the  money  so 
paid  for  rent,  as  the  execution  money. 

In  commenting  upon  the  above  an  in- 
teresting point  was  drawn  attention  to  in  an 
article  in  the  Laiv  Times  of  17  December 
1898  as  to  the  effect  of  section  11  of  the 
1890  Act  upon  an  execution  levied  in  disregard 
of  the  precise  provisions  of  the  statute  of 
Anne: — 

"There  is  no  doubt  that  it  is  almost  the 
"  universal  practice  of  sheriffs  by  their 
"  officers  to  disregard  the  plain  provisions  of 
"  the  statute  of  Anne,  and  notwithstanding 
"  notice  of  rent  due  to  the  landlord,  to  sell, 
"  without  requiring  the  execution  creditor  to 
"  satisfy  the  landlord's  claim  as  a  condition 
^^ precedent  to  the  sale.  The  sheriff  satisfies 
"the  claims  of  the  landlord  and  of  the 
"  execution  creditor  out  of  the  proceeds  of 

"  the  sale,  and  no  one  complains 

"Thus,  if  a  sheriff  follows  the  ordinary 
"practice,  and  with  notice  of  rent  due 
"proceeds  to  sell  (without  causing  the 
"  execution  creditor  to  pay  the  rent),  after 
"  sale  he  (the  sheriff)  is  personally  liable  to 
"pay  the  rent  to  the  landlord,  and  he  may 
"  be  liable  (under  section  11  of  1890),  if  he 
"has  notice  of  a  receiving  order  made 
"against  the  debtor  within  the  14  days,  to 
"  hand  over  the  whole  of  the  proceeds  of 
"  sale  (less  the  costs  of  the  execution)  to  the 
"  trustee  in  the  bankruptcy." 

But  shortly  after  the  above  article  appeared 
it  was  decided  by  the  Court  of  Appeal,  in 
re  Neil  Mackenzie  (August  1899),  that  notwith- 
standing section  11  of  the  Act  of  1890  the 
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sheriff  was  justified  in  paying  the  landlord 
three  months'  rent  then  due,  and  handing 
the  Official  Receiver  the  balance  only  of  the 
proceeds  of  the  levy. 

Where  the  sheriff  sells  the  goods  of  a 
debtor  under  an  execution  for  a  sum  exceed- 
ing twenty  pounds  (including  legal  incidental 
expenses),  the  sale  shall,  unless  the  Court 
from  which  the  process  issued  otherwise 
orders,  be  made  by  public  auction  and  not 
by  bill  of  sale  or  private  contract,  and  shall 
be  publicly  advertised  by  the  sheriff  on  and 
during  three  days  next  preceding  the  day  of 
sale.     (1883  Act,  section  145.) 

Company  Liquidation. 

A  judgment  creditor  of  a  company  in 
course  of  liquidation  or  about  to  be  wound 
up  is  in  a  somewhat  different  position  from  a 
judgment  creditor  in  bankruptcy  {supra). 

The  Bankruptcy  Acts  do  not  apply  to 
executions  against  a  company,  and  the  sheriff 
is  not  required  to  hold  the  proceeds  of  an 
execution  as  in  the  case  of  a  prospective 
bankruptcy.  \ 

The  Court  may,  at  any  time  after  the  pre- 
sentation of  a  petition  and  before  the  making 
of  a  winding-up  order,  upon  the  application 
of  the  company,  or  of  any  creditor,  or  con- 
tributory, restrain  further  proceedings  in  any 
action,  suit,  or  proceeding  against  the  com- 
pany ;  upon  a  winding-up  order  being  made, 
no  suit,  action,  or  proceeding  shall  be  pro- 
ceeded with,  or  commenced,  against  the 
company  except  with  the  leave  of  the  Court. 
Subject  to  the  foregoing,  where  any  company 
is  being  wound  up  (i)  by  the  Court,  (2) 
subject  to  the  supervision  of  the  Court,  any 
execution  put  in  force  against  the  estate  or 
effects  of  the  company,  after  the  commence- 
ment of  the  winding-up,  shall  be  void  to  all 
intents.     (1862  Act,  sections  85,  87,  163.) 

It  is  in  the  discretion  of  the  Court  whether 
a  creditor  is  allowed  to  proceed  or  not,  and 
where  a  creditor,  having  obtained  judgment, 
issues  execution,  acting  bona  fide,  and  the 
sheriff  is  in  possession  at  the  date  of  the 
presentation  of  the  petition,  the  creditor  will 
not,  in  the  absence  of  special  circumstances, 
be  prevented  from  realising  his  judgment. 

If  proceedings  are  threatened  against  the 
property  of  a  company  in  voluntary  liquidation 


the  protection  of  the  Court  should  be  applied 
for  by  the  liquidator  under  section  138 
of  the  Act  of  1862.  Should  there  be  several 
actions  brought  or  threatened,  application  to 
stay  the  proceedings  of  each  action  would  be 
necessary,  and  in  such  a  case  the  Court 
might  make  a  compulsory  order  or  a  super- 
vision order. 

With  regard  to  property  constituting  a 
floating  security  for  debentures,  the  rights 
of  the  debenture-holders  will  not  be  post- 
poned to  those  of  an  execution  creditor  if  the 
former  have  lawfully  enforced  their  security 
by  the  appointment  of  a  receiver,  or  other- 
wise, before  the  property  has  been  sold.  {In 
re  The  Opera,  1891.)  Although  property 
which  is  subject  to  a  floating  charge  may  be 
validly  dealt  with  by  the  company  in  the 
ordinary  course  of  business  as  if  the  charge 
had  not  been  given,  a  seizure  under  an  execu- 
tion on  a  judgment  against  the  company  is 
not  a  dealing  within  the  ordinary  course  of 
business.  It  is  not  a  dealing  by  the  company 
at  all — it  is  a  compulsory  legal  process 
directed  against  the  company,  not  a  dealing 
by  them.  {Davey  &•  Co.  v.  Williamson  &>  Sons, 
1898.)     {See  title  Floating  Charge.) 

Partnership 

Prior  to  the  Partnership  Act  1890,  the 
partnership  property  was  liable  to  be  taken 
in  execution  for  a  separate  debt  of  a7iy 
partner,  the  sheriff  selling  the  debtor's  interest 
in  the  goods  seized,  although,  in  the  absence 
of  accounts,  it  was  obviously  difficult  to 
ascertain  what  such  interest  was. 

But  section  23  of  the  Partnership  Act  pro- 
vides that  a  writ  of  execution  shall  not  hence- 
forth issue  against  any  partnership  property, 
except  on  a  judgment  against  the  firm.  The 
Court  may,  upon  the  application  of  any  judg- 
ment creditor  of  a  partner,  make  an  order 
charging  that  partner's  interest  in  the  partner- 
ship property  and  profits  with  payment  of  the 
amount  of  the  judgment  debt  and  interest 
thereon,  and  may,  by  the  same  or  a  subse- 
quent order,  appoint  a  receiver  of  that 
partner's  share  of  profits  (whether  already 
declared  or  accruing),  and  of  any  other 
money  which  may  be  coming  to  him  in 
respect  of  the  partnership,  and  direct  all 
accounts  and  inquiries,  and  give  all  other 
orders  and  directions  which  might  have  been 


Execution] 


158 


Executor 


directed  or  given  if  the  charge  had  been 
made  in  favour  of  the  execution  creditor  by 
the  partner,  or  which  the  circumstances  of 
the  case  may  require.  The  other  partner  or 
partners  may  at  any  time  redeem  the  partner's 
interest  so  charged,  or,  in  case  a  sale  is 
directed,  may  purchase  same. 

As  in  the  case  of  an  assignee  under  an 
assignment  by  a  partner  of  his  share  in  the 
partnership  property,  a  receiver  is  bound  to 
accept  the  account  of  profits  agreed  to  by  the 
partners,  but  upon  a  dissolution  the  receiver 
is  entitled  to  an  account  as  from  the  date  of 
dissolution  showing  the  realisation  of  the 
assets.     {Brown  Janson  v.  Hutchinson.) 

Where  any  partner  suffers  his  share  of  the 
partnership  property  to  be  charged  for  and 
in  respect  of  his  separate  debt,  the  partner- 
ship may  be  dissolved  at  the  option  of  the 
other  partners.  (Partnership  Act  i8go,  sec- 
tion 33  (2).) 

Executor.—"  One  to  whom  the  execution  and 
"  performance  of  another  man's  will  after  his 
"  death  is  commended  or  committed.  Where 
"  there  is  no  will  there  can  be  no  executor." 

Executors  may  be  appointed  by  nomina- 
tion or  by  implication,  the  latter  being 
termed  executors  according  to  the  tenor. 
Executors  may  also  be  absolute  or  qualified. 

The  testator  need  not  himself  appoint  the 
executors,  but  may  delegate  such  appoint- 
ment to  another,  and  the  delegate  may 
appoint  himself. 

Idiots  and  lunatics  are  incapable  of  being 
appointed  executors  because  of  their  dis- 
ability and  want  of  understanding,  but  where 
a  person  is  nominated  executor  mere  weak- 
ness of  mind  will  not  be  sufficient  ground  for 
excluding  him  from  grant  of  probate.  Infants 
are  capable  of  being  executors,  but  probate 
will  not  be  granted  during  minority,  and 
where  the  sole  executor  is  an  infant,  adminis- 
tration with  the  will  annexed  is  granted 
during  minority. 

A  married  woman  may  be  appointed  ex- 
ecutrix, and,  since  1882,  may  act  indepen- 
dently of  her  husband. 

An  alien,  a  corporation  aggregate,  a  corpo- 
ration sole,  and  a  partnership  firm,  are  all 
eligible  as  executors.  In  the  case  of  a  corpo- 
ration aggregate  being  appointed,  the  Court 


will  grant  letters  of  administration  with  the 
will  annexed  to  a  representative  of  the  corpo- 
ration ;  whilst  in  the  case  of  a  firm,  probate 
would  be  granted  to  the  partners  indivi- 
dually. 

One  named  executor  is  not  bound  to  accept 
the  office.  He  may  renounce,  but  having 
renounced,  the  Court  has  power  to  permit 
him  to  retract  his  renunciation,  if  considered 
desirable  in  the  interests  of  the  estate.  {Re 
Stiles,  14  T.L.R.  61.)  Renunciation  must  be 
made  before  any  executorial  act  has  been  per- 
formed, or  before  the  person  has  other- 
wise shown  that  he  has  elected  to  act. 
An  executor  cannot  accept  in  part  and  refuse 
in  part — he  must  either  accept  the  office  or 
wholly  renounce.  If  an  executor  delays  in 
making  up  his  mind  whether  he  will  act  or 
not,  he  may  be  "  cited  "  to  accept  or  refuse. 
The  time  which  an  executor  is  allowed  to 
consider  depends  upon  the  nature  of  the 
estate  to  be  administered.  But  in  this  con- 
nection, for  the  better  securing  the  duties  pay- 
able upon  probates  of  wills,  section  37  of  55 
Geo.  III.,  c.  184,  provides  that  if  any  party 
named  executor  takes  possession  of  or  in  any 
manner  administers  the  estate  and  effects  of 
a  deceased  person  without  obtaining  probate 
within  six  months  after  the  death  of  the 
deceased,  he  is  liable  to  a  penalty. 

Although  one  who  has  been  named  as  ex- 
ecutor and  has  intermeddled  can  be  com- 
pelled to  take  probate,  one  who  has  not  been 
so  named  and  has  intermeddled  {i.e,  executor 
de  son  tort)  cannot  be  compelled  to  take  a  grant 
of  administration. 

Powers  : — 

Where  there  are  two  or  more  executors  of 
the  same  testator  they  are  considered  as  one 
person,  and  upon  the  death  of  one  of  them 
the  office  survives,  and  in  general  their  power 
is  joint  and  several. 

Before  probate  has  been  taken,  an  executor 
may  do  most  of  the  acts  that  he  could  do 
afterwards — he  may  release  debts,  realise  the 
testator's  estate,  assent  to  a  legacy,  and  other- 
wise administer,  for  he  receives  his  interest 
as  executor  from  the  will  and  not  from  the 
probate.  "Probate  is  a  mere  ceremony" 
evidence  of  the  executor's  right,  the  property 
of  the  deceased  vesting  in  the  executor  at  the 
date  of  the  death.  An  executor  may  even  com- 
mence an  action  before  taking  probate,  but 
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he  cannot  proceed  beyond  the  stage  at  which 
he  will  be  required  to  prove  his  title  ;  which 
can  only  be  done  by  producing  the  probate. 

Executors  have  power  to  sell,  mortgage, 
assign,  and  pledge  the  assets  of  the  testator, 
and  grant  a  lease  for  a  term  of  years,  subject 
to  any  special  restrictions  imposed  by  the 
will.  Executors  may  also  compromise  debts, 
or  submit  claims  to  arbitration  ;  they  may 
indorse  bills  of  exchange  and  promissory 
notes,  give  or  refuse  assent  to  a  legacy,  and 
pay  statute-barred  debts.  But  they  cannot 
pay  debts  which  are  statute-barred  if  the 
Court  has  actually  declared  them  irrecover- 
able on  that  account,  nor  can  they  pay  a  debt 
if  it  could  not  be  enforced  by  reason  of  the 
provisions  (as  to  evidence  of  contract)  of  the 
Statute  of  Frauds,  Sale  of  Goods  Act,  and 
other  statutes ;  to  pay  such  debts  would 
amount  to  a  devastavit. 

Executors  have  a  right  of  preference  and 
retainer,  but  exerciseable  only  in  respect  of 
creditors  of  an  equal  degree.  {See  Preference, 
Retainer.) 

Duties : — 

The  duties  of  an  executor  may  briefly  be 
stated  as  follows  : — 

(i)  To  bury  the  deceased,  incurring  only 
such  funeral  expenses  as  are  necessary 
and  reasonable,  due  regard  being  had 
to  the  estate  and  condition  of  the 
deceased.     {See  Funeral  Expenses.) 

(2)  To  prepare  an  inventory  of  the 
deceased's  goods  and  chattels. 

(3)  To  obtain  probate  of  the  will,  and  pay 
the  necessary  duties. 

(4)  To  realise,  collect,  or  otherwise  get  in 
the  estate. 

(5)  To  pay  the  debts  of  the  deceased. 

(6)  To  pay  the  legacies. 

(7)  To  make  any  necessary  investments. 

(8)  To  distribute  the  residue. 

(9)  To  keep  proper  accounts,  showing  the 
manner  in  which  the  estate  has  been 
adminstered. 

In  order  to  secure  an  indemnity  to  execu- 
tors, and  also  to  afford  the  creditors  of  a 
deceased  person  an  opportunity  of  making 
their  claims  against  their  deceased  debtor's 
estate,  Lord  St.  Leonard's  Act  provides  that 


notice  may  be  given  to  creditors  by  adver- 
tisement in  the  London  Gazette  or  another 
London  paper  (and  a  local  paper  where 
necessary),  to  the  effect  that  such  creditors 
and  others  must  send  in  their  claims  against 
the  estate  before  the  expiration  of  a  time 
stated  in  the  notice ;  and  such  notice  may 
further  declare  that  on  the  expiration  of  the 
stated  time  the  assets  will  be  distributed, 
having  regard  to  the  claims  of  which  the 
executors  shall  then  have  notice,  and  that 
the  executors  will  not  be  liable  to  any  person 
of  whose  claim  they  shall  not  have  had 
notice  at  the  time  of  the  distribution  of  the 
assets  so  distributed ;  but  without  prejudice 
to  the  right  of  a  creditor  to  follow  the  assets 
into  the  hands  of  any  person  receiving  the 
same. 

An  executor  who  has  distributed  the  assets 
after  taking  the  precaution  directed  by  the 
Act,  has  the  same  protection  as  if  he  had 
administered  the  estate  under  a  decree  of  the 
Court. 

Some  companies  decline  to  register  probate 
without  at  the  same  time  registering  a  transfer 
of  the  shares  into  the  executor's  name  ;  but, 
whatever  the  company's  articles  of  associa- 
tion may  prescribe,  it  is  not  competent  for  the 
company  to  compel  an  executor  (who  is  no 
party  thereto)  to  undertake  any  personal 
liability,  and  the  attempt  should  therefore 
be  resisted.  An  executor  is  empowered  to 
deal  with  shares  standing  in  the  name  of  the 
deceased  by  virtue  of  his  office  as  executor, 
and  cannot  be  compelled  to  have  them  regis- 
tered in  his  own  name  before  disposal  of  them 
to  a  third  party. 

Testator's  Business : — 

When  an  executor  carries  on  the  business 
of  the  testator,  even  though  so  directed  in  the 
will,  he  renders  himself  personally  liable  to 
the  creditors  of  that  business,  without 
reference  to  the  extent  of  the  testator's  assets. 
The  amount  of  loss  actually  sustained  by  the 
executor  will,  however,  depend  upon  the 
extent  to  which  he  is  entitled  to  and  can 
obtain  indemnity  from  such  assets. 

A  direction  in  the  will  that  the  executors 
shall  carry  on  the  testator's  business  does 
not,  per  se,  authorise  the  employment  in  such 
business  of  more  of  the  testator's  assets  than 
were  so  employed  at  the  date  of  the  death, 
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and  directions  as  to  the  carrying  on  of  the 
business  must  at  all  times  be  most  distinct 
and  positive,  for  the  Court  will  not  act  upon 
"  a  bare  conjecture  that  the  testator  contem- 
"  plated  the  business  being  carried  on." 

Where  executors  are  authorised  to  carry  on 
the  testator's  business,  but  are  confined  to 
the  assets  engaged  in  it  at  the  date  of  the 
death,  and  find  it  impossible  to  carry  on  the 
trade  within  such  limits,  they  should  apply 
to  the  Court  for  directions.  Where  a  partner 
in  a  firm  by  his  will  authorises  bis  executors 
to  allow  his  share  of  the  capital  to  remain  as 
a  loan  to  the  firm,  his  executors  are  bound, 
on  a  change  in  the  personnel  of  the  firm,  to 
call  in  the  loan,  subject,  of  course,  to  any 
special  provision  in  the  will  as  to  the  effect 
of  such  change. 

A  distinction  must  be  drawn  between 
executors  actively  carrying  on  business  and 
executors  merely  sharing  in  the  profits  of  a 
trading  partnership  in  pursuance  of  the 
articles  of  partnership  to  which  the  testator 
was  originally  a  party. 

Ordinarily,  executors  of  a  deceased  partner 
are  not  liable  for  the  debts  contracted  by  the 
partnership  subsequently  to  the  testator's 
death ;  but  subject  to  the  prior  payment  of 
the  separate  debts,  the  estate  of  the  deceased 
partner  is  liable  severally  for  the  debts  and 
obligations  of  the  firm  incurred  whilst  he  was 
a  partner. 

The  Partnership  Act  (section  36)  provides 
that,  irrespective  of  notice,  as  required  in  the 
case  of  retirement,  the  death  of  a  partner, 
ipso  facto,  terminates  the  liability  of  a  partner's 
estate  for  any  debts  which  may  subsequently 
be  contracted  by  the  partnership  ;  and  by 
section  14  of  that  Act,  where  after  a  partner's 
death  the  partnership  business  is  continued 
in  the  old  firm's  name,  the  continued  use  of 
that  name,  or  of  the  deceased  partner's  name 
as  part  thereof,  does  not  of  itself  make  his 
executor's  (or  administrator's)  estate  or  effects 
liable  for  any  partnership  debts  contracted 
after  his  death.  The  doctrine  of  "  holding 
out ' '  does  not  extend  to  bind  the  estate  of  a 
deceased  partner,  whether  the  creditors  of 
the  firm  are  aware  or  not  of  the  death  of  the 
partner  whose  name  remains  as  part  of  the 
firm's  name. 

Executors  of  a  deceased  partner  are  there- 
fore not  entitled  to  an  injunction  restraining 


the  surviving  partners  from  continuing  to  use 
the  deceased  partner's  name  in  the  firm 
name. 

Remuneration  : — 

An  executor  is  not  entitled  to  any  remunera- 
tion for  his  trouble  and  services  as  executor, 
unless  it  be  expressly  stated  in  the  will  that 
he  be  so  compensated.  The  remuneration 
may  take  the  form  of  a  salary,  a  commission, 
or,  in  the  case  of  a  professional  man,  his 
ordinary  professional  charges.  Generally, 
however,  the  testator  bequeaths  a  legacy  to 
the  executor  expressly  for  his  pains  as  such. 
The  Court  of  Appeal  in  re  White  [Accountant 
Law  Reports,  1898,  p.  105)  upheld  a  decision 
to  the  effect  that  a  solicitor  who  was  executor 
and  trustee,  although  empowered  by  the  will 
to  charge  for  his  services,  was  not  entitled  to 
do  so  should  the  estate  prove  to  be  insolvent. 
The  power  to  charge  "profit  costs"  is  in  the 
nature  of  a  legacy,  and  Chitty,  L.J.,  said, 
"  No  one  can  claim  the  bounty  of  a  testator 
"  until  his  creditors  have  been  paid.  This 
"  rule  applies  not  only  to  a  solicitor-trustee, 
"  but  equally  to  a  trustee  who  is  an 
"  accountant,  a  surveyor,  or  an  architect." 
The  Revenue  authorities  at  one  time  claimed 
legacy  duty  upon  the  profits  arising  from  the 
office  of  executorship,  whether  by  way  of 
professional  charges  or  otherwise,  but  now 
the  authorities  do  not  press  the  claim  in 
respect  of  profit  costs,  although  they  still 
enforce  the  payment  of  the  duty  on  ordinary 
pecuniary  legacies  to  professional  executors, 
and  on  fixed  annual  payments  for  the  services 
of  executors. 

Release : — 

An  executor  cannot  demand  a  formal  re- 
lease from  a  pecuniary  legatee^  for  in  respect 
of  a  single  transaction,  such  as  the  payment 
of  the  legacy,  the  executor  must  be  satisfied 
with  a  simple  receipt.  But  where,  as  in- 
variably is  the  case,  an  executorship  involves 
a  series  of  complicated  transactions — re- 
ceiving and  paying,  making  investments  and 
changing  same— the  executor  has  a  right  to 
demand  a  release  under  seal  from  the  resi- 
duary legatee.  "  He  has  a  right  to  be  clearly 
"  discharged,  and  not  to  be  left  in  a  position 
"  in  which  he  may  be  exposed  to  further 
"  litigation,  because  he  fairly  says,  'unless 
"  '  you  give  me  a  discharge  on  the  face  of  it 
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"  '  protecting  me,  I  cannot  safely  hand  over 
"  '  the  fund.'  " 

Where  the  executor  is  doubtful  as  to  the 
title  of  the  parties  to  the  funds  in  his  hands, 
he  may  pay  them  into  Court,  but  he  may 
thereby  subject  himself  to  the  costs  of 
obtaining  the  funds  out  of  Court  by  the 
parties  rightly  entitled  thereto,  if  his  actions 
in  this  respect  are  afterwards  held  to  have 
been  improper. 

If  the  estate  is  administered  and  the 
accounts  have  been  taken  by  the  Court,  the 
executor  will  not  have  need  to  demand  a 
release  when  paying  over  the  residue  under 
an  order  of  the  Court,  for,  having  stated  all 
the  facts  fully,  he  will  in  such  a  case  be  pro- 
tected from  any  further  demands. 

Executor-Trustee : — 

An  executor  is  in  a  sense  a  trustee,  but 
when  he  has  fully  performed  the  duties  of 
his  executorship  {i.e.^  when  he  has  paid  the 
funeral  and  testamentary  expenses,  debts, 
and  legacies),  and  stands  possessed  of  the 
surplus,  he  ceases  to  be  an  executor  and 
becomes  a  trustee  in  a  proper  sense. 

"  The  executorial  duties  consist  in  ascer- 
"  taining  the  proper  net  amount  of  the  various 
"parts  of  the  testator's  property  after  pay- 
"  ment  of  debts  and  expenses,  and  distribut- 
"  ing  them  amongst  the  persons  entitled; 
"  these  persons  may  be  trustees  who  hold 
"  .  .  .  in  trust  for  others,  or  the  executors 
"  themselves  may  be,  and  frequently  are,  the 
"  trustees,  who  receive  or  retain  as  trustees 
'*  the  fund  ascertained  by  themselves  as 
"  executors." 

Although,  generally,  an  executor  cannot  be 
treated  as  a  trustee  of  a  specified  fund  until 
the  residue  has  been  ascertained,  yet  if  he 
expressly  sever  some  portion  of  the  estate  and 
appropriate  it  to  a  particular  purpose  as 
directed  by  the  will,  he  will  be  deemed  to  be 
acting  as  a  trustee. 

{See  Acknowledgment  of  Debt,  Actio  per- 
sonalis, &c..  Administration  (Letters  of). 
Administration  of  Assets,  Apportionment, 
Breach  of  Trust,  Citation,  Contributory, 
Deceased  Insolvent,  Devastavit,  Estate  Duty, 
Executor  de  son  tort,  Executorship  Accounts, 
Land  Transfer  Act  1897,  Legacy,  Legacy 
Duty,    Preference,  Retainer,  &c.,  &c.) 


Executor   according    to    the   tenor.— A 

person  is  constituted  executor  according  to 
the  tenor  when,  although  the  will  does  not 
expressly  name  him  executor,  it  appears 
from  a  reasonable  construction  thereof  that 
it  was  the  testator's  intention  that  such 
person  should  act  as  executor. 

Executor  de  son  tort.  —  One  not  named 
executor  who  takes  upon  himself  to  act  as  such 
by  intermeddling  with  a  deceased  person's 
goods,  or  otherwise  purporting  to  administer 
the  estate,  is  termed  an  executor  de  son  tort  (of 
his  own  wrong),  and  is  liable  as  an  executor; 
but  he  is  not  entitled  to  any  of  the  privileges 
of  the  office.  He  cannot  retain  his  own  debt 
(if  any)  out  of  the  assets.  He  cannot  sue  on 
behalf  of  the  estate  of  the  deceased,  but  he  is 
liable  to  be  sued  by  a  creditor  or  legatee. 

Although  one  named  executor  having 
"intermeddled,"  can  be  compelled  to  take 
probate,  one  not  so  named  cannot,  because  he 
has  intermeddled,  be  compelled  to  take  a 
grant  of  administration. 

An  executor  de  son  tort  may  relieve  himself 
from  liability  by  accounting  to  the  rightful 
representative  before  any  action  is  brought 
against  him. 

Mere  acts  of  humanity  or  necessity,  such  as 
feeding  the  deceased's  cattle,  burying  the 
deceased,  or  placing  his  goods  in  a  place  of 
safety,  will  not  amount  to  such  an  inter- 
meddling as  will  render  a  person  liable  as 
executor  de  son  tort. 

Executor  of  an  Executor.— The  executor 
of  a  sole  or  last  surviving  executor  becomes 
the  executor  of  the  original  deceased,  if  he 
takes  probate  of  his  own  testator. 

The  first  executor  must,  however,  have 
taken  probate  of  the  original  deceased,  for  if 
he  died  before  taking  probate  the  "  chain  of 
representation  "  would  be  broken. 

This  devolution  of  ofiice  does  not  apply  to 
administrators — for  instance,  if  an  executor 
die  intestate,  his  administrator  will  not  repre- 
sent the  original  deceased  ;  and  so,  also,  if  an 
administrator  die,  a  fresh  grant  of  adminis- 
tration must  be  granted. 

Executorship  Accounts.— An  executor  is  an 
"  accounting  party,"  and,  as  a  consequence, 
he  must  be  always  ready  with  his  accounts 
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and  vouchers,  so  that  he  may  give  a  satisfac- 
tory explanation  of  his  administration  of  the 
estate. 

The  precise  manner  in  which  an  executor's 
accounts  should  be  framed  has  long  been  the 
subject  of  discussion,  two  distinct  systems 
being  in  use,  both  of  which  are  strongly  sup- 
ported by  their  respective  adherents. 

The  first  system  is  based  upon  the  doctrine 
that  executors  are  responsible  for  the  property 
left  by  the  deceased,  but  not  for  its  value  until 
it  is  actually  realised,  and  that,  as  a  conse- 
quence, an  executor's  accounts  must  be  based 
solely  upon  the  actual  receipts  and  payments 
of  the  executor,  the  unrealised  assets  whilst 
unrealised  being  recorded  in  "  inventory 
form." 

The  advocates  of  the  second  system  are  of 
opinion  that  no  difference  in  principle  should 
exist  between  the  accounts  showing  the 
administration  of  a  deceased  person's  estate, 
and  those  accounts  which  in  the  ordinary 
course  would  have  recorded,  or  have  con- 
tinued to  record,  his  transactions  had  he  lived. 
They,  therefore,  deem  it  essential  that  the 
particulars  of  the  estate  (as  shown  by  the 
affidavit  for  probate)  be  immediately  passed 
into  the  executor's  accounts  by  means  of  a 
Journal  entry. 

Much  can  be  said  in  favour  of  both 
systems ;  and  as  the  vital  principles  involved 
may,  in  both  cases,  be  considered  sound,  it 
will  be  difficult  to  convince  the  supporters  of 
either  side  of  their  '•  error."  The  difference 
between  the  two  systems  has,  in  fact,  been 
termed  by  one  authority  as  "  little  more  than 
an  office  detail."  It  is  undeniable  that  the 
"cash  basis"  is  the  older  form  of  account, 
and  the  following  extracts  from  Cory  on 
Accounts,  published  over  sixty  years  ago, 
will  not  be  without  interest : — 

*•  A  person  intrusted  with  an  estate,  like 
"  an  executor,  is  put  in  possession  of  all 
"the  estate,  and,  consequently,  he  is 
"  accountable  for  it  all ;  but  he  is  not 
"  answerable  for  it  all.  It  may  be  impos- 
*'  sible  for  him  to  recover  some  portions 
*'  such  as  bad  debts." 

And  again  :  — 

"  Though  he  is  thus  accountable  for 
"  all,  he  will  only  be  answerable,  or 
"  chargeable,  with  what  he  has   actually 


"recovered,  or  with  what,  but  for  his 
"  own  wilful  default,  he  might  have 
"recovered." 

Cory  then  proceeds  to  explain  the  method 
of  keeping  the  ordinary  Cash  Account,  and 
further  suggests  (as  being  "the  scientific 
"  method  of  constructing  an  executor's 
"accounts"),  the  journalising  of  the 
Probate  Account,  but  only  as  regards  the 
items,  "  as  their  value  in  money  would  not 
yet  be  inserted  J  ^ 

"As    an    executor,    in    starting,    deals 

"  only   in   estimates,   he   need  not  insert 

"  the  values  of  the  items ;    but  as  many 

"  of  the  real   accounts  may   not  be  dis- 

"  posed   of    when    his    time    to   account 

"comes,  he  should  use  a  double-columned 

"  Ledger,  one  column  to  contain  the  sums 

"  actually    received,     and     the     other   to 

"  contain    the     (probate)     value     of    the 

"  items  still  outstanding."     [Cory.) 

With  regard    to   the    system    of  adopting 

the  probate  values  en  bloc  in  the  accounts, 

Mr.      O.     Holt     Caldicott,      F.C.A.,     has 

said  : — 

"  To  my  mind  it  has  one  great  defect,  in 
"  that  it  is  founded  upon  unreal  figures,  the 
"  result  of  valuations  some  of  which  are  a 
"  mere  matter  of  opinion,  and  some  of 
' '  which  are  only  temporary  in  their  relation 
"  to  the  property.  I  consider  that  an 
"  account  is  a  record  of  transactions  and 
"  not  a  schedule  of  valuations,  and  my 
"  opinion  is  that  the  executor  should  refer 
"  to  the  affidavit  for  probate  for  particulars 
"of  the  estate  at  the  death,  and  that  he 
**  should  produce  his  accounts  to  show  how 
"  far  he  has  administered  the  estate,  and 
"  what  estate  is  outstanding." 
The  following  extract  from  an  article  in 
The  Accountant  newspaper  of  25th  September 
1897  was  in  reply  to  Mr.  Caldicott's  state- 
ment quoted  above  : — 

"  We  appreciate  thoroughly  the  intention 
"  of  Mr.  Caldicott's  form  of  accounts,  but 
*'  we  suggest  that  a  bare  record  of  transac- 
*'  tions  which  have  been  made  is  not  abso- 
"  lutely  all  that  an  executor  is  required  to 
"  keep,  with  a  view  to  giving  an  account  of 
"  his  stewardship.  It  seems  to  us  that  he  is 
"required  to  keep  such  accounts  as  will 
"  show  not  only  what  he  has  done,  but  also 


Executorship] 


163 


[Executorship 


"  what  he  ought  to  have,  and,  perhaps,  has 
"not,  done.  Moreover,  there  are  circum- 
"  stances  which,  perhaps,  come  under 
'*  neither  category,  but  which  have  a 
"  material  bearing  upon  the  position  of  the 
"  estate,  and  these  also  should  be  recorded 
"in  Executorship  Accounts— unless,  in- 
"  deed,  it  is  to  be  conceded  that  Executor- 
"  ship  Accounts  need  not  be  complete. 
•'  The  form  of  accounts  which  we  are 
■'  advocating  has,  according  to  Mr. 
'  Caldicott,  the  one  great  defect  that  it  is 
"  founded  upon  '  unreal  figures,'  the  result 
'  of  valuations  some  of  which  are  a  mere 
'  matter  of  opinion,  and  some  of  which  are 
'  only  temporary  in  their  relation  to  pro- 
'  perty.  This  is  an  objection  which  must, 
'  under  all  normal  circumstances,  apply  to 

*  every  set  of  books  of  account.  We  venture 
'  to  think  that  no  Balance  Sheet  which  can 
'  be  said  to  be  entitled  to  the  name  at  all 
'  has  ever  been  prepared  which  was  not — 
*at  all  events,  to  a  certain  extent  — based 
'  upon  figures  which  would  be  the  '  result 
'  of  valuations,'  which  valuations  in  all 
'  cases  are  naturally  a  *  mere  matter  of 
'  opinion,'  while  in  most  cases  they  ha,ve 
'  only  a  '  temporary  relation  '  to  the  pro- 
'  per  ties  to  which  they  refer.  If  this  be  a 
'  defect  at  all,  it  is  an  indictment  against 
'  bookkeeping  as  a  whole,  and  not  against 
'  Executorship  Accounts  in  particular, 
'  unless  any  special  reason  can  be  advanced 
'  in  the  case  of  Executorship  Accounts 
'  which  makes  it  more  desirable  that  such 

'  valuations     should    not    be    introduced 

•  therein.  If  Mr.  Caldicott  is  aware  of  any 
'  certain  special  reason  he  would  strengthen 
'  his  argument  by  naming  it.  .  .  .  Any 
'  account  which  (whether  annual  or  other- 
'  wise)  is  in  the  nature  of  an  intermediate 
'  account,    showing    the    progress    of     a 

venture,  during  a  certain  period,  and  its 
'  position  at  a  certain  date,  must,  in  the 
nature  of  things,  be  of  a  tentative  type. 
This  applies,  like  every  other  principle  in 
'  bookkeeping,  whether  the  person  whose 
'  property  is  being  dealt  with  is  alive  or 
dead  at  the  time  ;  and  this  circumstance, 
■  in  itself,  so  far  as  we  can  see,  need  have 
'  no  bearing  whatever  upon  the  funda- 
mental principles  upon  which  the  system 
of  bookkeeping  is  to  be  founded.  If 
there  is  any  fundamental  distinction,  as 


"  we  have  already  stated,  we  think  it  a  pity 
"  that  Mr.  Caldicott  does  not  emphasise  it. 
"  At  the  moment  we  are  unaware  of  any 
"  such,  and,  therefore,  it  seems  to  us 
"  Executorship  Accounts  should  be  kept  on 
"  the  same  lines  as  any  other  accounts 
"  dealing  with  transactions  of  a  similar 
**  description." 

Quoting  again  from  The  Accountant  of  9th 
October  1897  : — 

"  The  executors  have  to  give  an  account 
"  of  the  property  which  passes  through 
**  their  hands,  and  this  can  be  best  shown 
•'  if  only  the  ascertained  facts  are  recorded 
"  in  the  books.  Indeed,  it  is  difficult  to 
"  suggest  any  reason  for  either  failing  to 
"  record  the  full  details  which  we  have 
"suggested  ...  or  for  recording 
','  additional  details  which  do  not  directly 
"bear  upon  the  matter  at  issue;  unless, 
"  indeed,  the  idea  be  to  so  complicate  the 
"accounts  as  to  render  any  detection  of 
^'devastavit  upon  the  part  of  executors 
"  more  than  usually  difficult." 

Having  stated  the  salient  features  of  the 
two  systems  in  vogue,  the  main  points  in 
CO  nnection  with  the  preparation  of  Executors' 
Accounts  may  now  be  summarised  thus : — 

Books. — A  Cash  Book  and  Ledger  must  be 
kept,  but  it  is  optional  whether  a  Journal  be 
utilised,  and  where  the  "cash  basis"  is 
adopted,  a  Journal  may  readily  be  dispensed 
with. 

Cash  Book. — The  Cash  Account  will  com- 
mence with  the  amount  of  "cash  in  the 
house"  and  the  bank  balance  as  at 
the  death.  As  to  whether  the  Cash 
Book  will  be  columnar  or  not  must 
depend  upon  circumstances.  Some  suggest 
that  the  bank  items  be  separated  from 
the  cash,  whilst  others  advocate  separate 
columns  for  Capital  and  Revenue.  The 
former  is,  however,  inadvisable  to  the 
extent  that  no  cash  transactions  should  be 
encouraged.  All  receipts  should  be  specifi- 
cally lodged  in  the  bank,  and  all  payments 
made  by  cheque. 

The    receipts    and    payments    should    be 
entered  in  order   of   date,  the  vouchers  for  * 
payments  being  numbered  consecutively  in 
the  order  in  which  the  entries  appear  in  the 
Cash  Book. 
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Moneys  received  or  paid  by  the  executors, 
in  the  "  nature  of  income,"  but  in  respect  of 
a  period  wholly  prior  to  the  date  of  the  death 
of    the    testator    must     be    treated    as    on 
account     of    capital    of     the     estate,     but 
receipts  and  payments  of   such  a  character 
which  are  in  respect  of  a  period  extending 
over  the  date   of   the   death   must  be  care- 
fully   apportioned    as    between    the  capital 
and  income  of  the  estate.      Rents,  annuities, 
dividends,  and  other  periodical  payments  in 
the  nature  of  income  are,  in  the  absence  of 
an  express  stipulation  to  the  contrary,  to  be 
considered  as  accruing  from  day  to  day,  and 
apportionable  in  respect  of  time  accordingly, 
so  that  the  portion  of  ' '  income  ' '  accruing  due 
to  the  date  of  the  death  must  be  treated  as 
capital  of  the  estate,  and  the  portion  accruing 
subsequently  to  the  death  as  income  thereof. 
The  principles  involved  in  the  apportionment 
of  capital  and  income  are  dealt  with  under 
the    title    "Apportionment."       Should   any 
difl&culty  arise  in  connection  with  the  appor- 
tionment of  an  item  as  between  capital  and 
income,  the  "golden  rule"  is  to  place  the 
doubtful  amount  to  capital,  being  obviously 
the  lesser  of  two  evils.     Having  the  fund  in 
hand,  an  executor  can  more  readily  satisfy  a 
tenant-for-life,  in   the   event    of  such    fund 
being  declared  income,  than  he  could  recover 
the  amount  should   it    be   declared  capital, 
after  it  has  been  distributed  as  income. 

Subject  to  modification  by  the  Court,  in 
special  cases  where  the  circumstances  are 
peculiar,  the  rights  of  a  life-tenant  and 
remainderman  respectively,  and  the  adjust- 
ments as  between  capital  and  income  which 
are  consequently  necessary  in  the  accounts 
of  an  executor  or  executor-trustee,  are 
governed  by  the   following : — 

A  life-tenant  of  specific  property  under 
a  settlement  whether  by  deed  or  will 
without  any  trust  for  conversion,  is  entitled 
to  the  income  actually  produced  during 
the  life-tenancy,  whether  the  property 
be  permanent,  such  as  real  estate,  or  of  a 
wasting  character,  such  as  a  leasehold. 
But  where  a  property  so  settled  is  of  a 
wasting  nature  a«i  there  is  a  trust  for  sale, 
without  any  express  provision  in  the 
settlement  as  to  the  income  derived  there- 
from pending  sale,  the  life-tenant  is  not 
entitled  to  the  whole  of  the  income 
actually  produced,   but  only  to  so  much  of 


it  as  would  equal  the  dividends  from  such 
an  amount  of  Consols  or  other  authorised 
securities  as  might  have  been  purchased 
with  the  proceeds  of  sale  had  the  settled 
property  been  converted  at  the  end  of  a 
year  from  the  testator's  death,  the  income 
actually  received  in  excess  of  such 
computed  amount  of  dividend  being 
treated  as  capital. 

Where  settled  property  is  placed  in  a 
state  of  investment  which  is  unauthorised 
and  produces  income  in  excess  of  4  per 
cent.,  the  life-tenant  is  not  entitled  to 
retain  such  excess.  A  life-tenant  of 
residue  is  not  generally  entitled  to  the 
income  produced  by  unauthorised  invest- 
ments, the  rule  (generally  referred  to  as 
the  rule  in  Howe  v.  Lord  Dartmouth) 
being  that  such  investments  must  be 
converted  into  Consols  or  other  authori  sed 
securities  of  a  permanent  nature  for  the 
benefit  of  all  parties  interested.  This  rule 
is  not  based  upon  any  presumed  intention 
of  the  testator  that  the  property  should 
be  so  converted,  but  rather  upon  the 
presumption  that  he  intended  the  property 
to  be  enjoyed  in  succession,  an  intention 
which  can  only  be  carried  out  by  con- 
version and  investment  in  permanent 
securities.  The  rule  obviously  applies  to 
property  of  a  wasting  or  perishable  nature, 
such  as  terminable  annuities  and  lease- 
holds ;  and  if  property  to  which  this  rule 
applies  be  not  converted,  an  apportion- 
ment as  between  capital  and  income  will 
be  necessary  either  on  a  4  per  cent,  basis 
or  upon  the  basis  of  what  income  would 
have  been  derived  from  a  proper  invest- 
ment of  the  proceeds  of  conversion.  The 
rule  in  Howe  v.  Lord  Dartmouth  may  be 
excluded  if  it  appears  from  the  will  that 
the  settlor  intended,  either  by  express 
declaration  or  by  necessary  implication, 
that  the  property  should  be  enjoyed  in 
specie. 

With  regard  to  {a)  dividends  and  bonuses 
in  respect  of  shares  in  companies;  {h) 
profits  of  a  firm ;  [c]  the  apportionment  of 
the  proceeds  of  sale  of  non-income  pro- 
ducing assets,  where,  for  the  benefit  of  the 
estate,  such  sale  has  been  postponed  ;  {d) 
the  apportionment  as  between  capital  and 
income  of  the  purchase  money  or  proceeds 
of  sale   on  a  change  of  investment^  when 
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the  payment  or  receipt,  as  the  case  may  be, 
includes  accruing  dividend  ;  and  (e)  the 
apportionment  of  a  loss  of  principal  and 
interest  on  realisation  of  a  mortgage 
security,  see  title  Apportionment. 

With  regard  to  fire  insurance  a  life- 
tenant  does  not  appear  to  be  liable  to  pay 
the  premiums  therefor,  unless  there  is 
some  provision  in  the  settlement  that  the 
property  be  insured  at  the  expense  of 
income.  Nor  is  a  life-tenant  liable  to  bear 
the  cost  of  repairs  unless  made  liable  by 
some  provision  in  the  settlement  or  by 
statute  in  special  cases  ;  but,  on  the  other 
hand,  a  life-tenant  is  not  entitled  to  have 
repairs  done  out  of  capital.  In  certain 
special  cases  substantial  repairs,  which 
have  been  ordered  to  be  done  by  the 
Court  so  that  a  property  might  be  rendered 
tenantable,  have,  however,  been  allowed 
out  of  capital. 

As  between  the  life-tenant  and  the 
remainderman,  the  life-tenant  is  not  liable 
to  repair  even  in  respect  of  leaseholds, 
although  the  lease  may  contain  a  covenant 
to  keep  in  repair  ;  but  this  also  may  be 
affected  by  the  settlement,  and  in  some 
cases  is  affected  by  statute. 

With  regard  to  death  duties,  estate  duty 
is  payable  out  of  capital,  but  if  it  is 
borrowed  on  the  security  of  the  capital  the 
life -tenant  must  pay  the  interest  on  the 
loan.  Legacy  duty  is  payable  out  of 
capital  when  so  directed  by  the  will,  but 
it  is  payable  out  of  the  respective  legacies 
when  not  bequeathed  free  of  duty.  So, 
succession  duty  is  a  charge  against  the 
particular  interest  liable  therefor,  but 
where  legacy  or  succession  duty  is  payable 
in  respect  of  a  life  interest,  the  duty  is 
payable  out  of  capital  only  if  the  rate  of 
duty  payable  by  the  life-tenant  and 
remaindermen  would  be  the  same.  If  the 
rate  of  either  legacy  or  succession  duty 
chargeable  on  the  life  interest  is  different 
from  that  chargeable  to  the  remainderman, 
then  the  duty  on  the  life  interest  is 
payable  by  the  life-tenant  and  the  duty  on 
the  remainder  is  payable  by  the  remainder- 
man. 

Settlement  estate  duty  payable  in 
respect  of  a  legacy  or  other  personal 
property   settled   by   will  (unless  the 


will  contains  an  express  provision  to  the 
contrary)  payable  out  of  such  settled 
legacy  or  property  in  exoneration  of  the 
rest  of  the  deceased  person's  estate. 

Calls  on  shares  which  are  the  subject 
of  a  settlement  are  payable  out  of  capital 
unless  a  contrary  intention  is  expressed  in 
the  settlement. 

Where  the  settled  property  is  subject 
to  incumbrance,  the  life  -  tenant  is 
responsible  only  for  the  interest  thereon 
out  of  the  rents  and  profits"  of  the  estate 
and  is  not,  in  the  absence  of  a  provision  to 
the  contrary  in  the  settlement,  liable  to 
discharge  any  part  of  the  principal  sum 
owing.  If  the  rents  and  profits  are 
insufi&cient  to  pay  such  interest,  the  life- 
tenant  is  entitled  to  have  part  of  the 
property  sold  to  reduce  the  incumbrance, 
but  where  the  income  is  only  temporarily 
insufficient  to  pay  the  interest  on  the 
incumbrance,  the  arrears  may  be  recouped 
out  of  subsequent  income  accruing  during 
the  same  life-tenancy  ;  but  apparently  any 
arrears  of  interest  on  the  death  of  one  life- 
tenant  are  not  recoverable  out  of  the 
income  of  a  subsequent  life-tenant. 

Losses  properly  incurred  in  carrying 
on  a  business  as  authorised  by  a  settle- 
ment are  as  a  rule  liable  to  be  made  good 
out  of  subsequent  profits  and  not  out  of 
capital,  but  losses  incurred  in  carrying  on 
a  business  under  an  order  of  the  Court 
where  postponement  of  sale  has  been 
authorised  because  the  business  could  not 
previously  be  profitably  sold,  are 
apportionable  as  between  capital  and 
income  on  the  basis  of  such  loss  repre- 
senting the  accumulation  of  a  sum  at  4 
per  cent,  for  compound  interest  from  the 
time  when  the  business  ought  to  have 
been  sold,  the  amount  representing  such 
interest  being  charged  against  income,  and 
the  balance  of  the  loss  being  charged  against 
capital  (see  the  method  of  computation  as 
applied  to  the  apportionment  of  non- 
income  producing  property  under  title 
"  Apportionment.") 

Annuities  bequeathed  by  a  will  are 
payable  out  of  the  income  of  the  residue, 
and  a  life- tenant  is  not  entitled  to  call 
upon  the  trustees  to  purchase  an  annuity 
out  of  the  capital  to  satisfy  the  bequest, 
but     is,     per     contra,     entitled     to     the 
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additional  income  which  would  be  the 
result  of  the  death  of  the  annuitant.  {See 
title  Annuity.) 

With  regard  to  costs  and  expenses,  those 
incurred  in  the  preparation  of  an  account 
for  the  purposes  of  estate  duty  are  con- 
sidered payable  out  of  capital,  as  is  the 
estate  duty  itself.  Accountancy  charges 
for  an  annual  audit  of  the  books  ot  a 
business  carried  on  by  the  executors  (such 
audit  having  been  expressly  stipulated  for 
by  the  testator)  have  been  held  payable 
out  of  capital.  The  costs  of  preparing 
accounts  in  respect  of  the  life- tenant's 
interest  are  payable  out  of  income,  and  so 
the  costs  of  proceedings  taken  by  a  life- 
tenant  in  respect  of  his  life  interest  under 
a  settlement,  are  not  chargeable  against 
capital  as  a  rule,  particularly  if  the  pro- 
ceedings have  been  taken  for  his  sole 
benefit.  But  where  a  life-tenant's  pro- 
ceedings are  the  means  of  determining  the 
rights  of  the  remainderman  also,  the 
costs  and  expenses  are  generally  a  capital 
charge. 

The  costs  of  appointing  a  new  trustee 
(and  generally  the  costs  of  appointing  an 
additional  trustee)  are  payable  out  of 
capital. 

The  costs  of  changing  investments  in 
accordance  with  directions  in  the  settle- 
ment are  a  capital  charge,  as  are  also  the 
expenses  of  a  proper  application  to  the 
Court  by  the  trustees  for  directions. 

The  foregoing  are  of  course  subject   to 
the  terms  of  the  settlement   and   to   the 
orders  of  the  Court  made  in  each  case,  for 
sometimes,  owing  to  the  wrongful  acts  of  a 
particular  party,  the  Court  may  order  that 
party  to  pay  the  costs  he  has  occasioned. 
As  a  general  rule  an  executor  or  executor- 
trustee    will    be    entitled     to    employ    and 
remunerate  an  accountant  to  keep  the  books 
and  accounts  in  connection  with  the  testator's 
estate,  particularly  so  where  the  work  is  of 
such  a  character  that  he  could  not  reasonably 
be  expected  to  do  it  himself.     This  may  be 
emphasised  or  qualified,  as  the  case  may  be, 
by  the  terms  of  the  will. 

The  will  may  also  direct  in  what  manner 
such  expense  is  to  be  borne,  and  if  the  estate 
becomes  the  subject  of  litigation,  orders  of 
the  Court  may  decide  what  proportions  are 


payable  out  of  capital  and  income  respec- 
tively. In  the  absence  of  anything  which 
would  affect  the  matter,  it  is  usual  to  charge 
the  whole  or  the  greater  part  of  the  expense 
in  connection  with  the  preparation  of  the 
first  year's  accounts  to  capital,  and  in 
subsequent  years  to  charge  the  whole  or  the 
greater  part  of  the  accountant's  charges  to 
income. 

This  apportionment  will  depend  to  some 
extent  upon  the  nature  of  the  estate.  It  may 
be  that  a  considerable  amount  has  been 
charged  in  respect  of  income  matters  even 
during  the  first  year,  and  it  may  be  that 
owing  to  various  causes  a  substantial  sum 
may  be  attributable  to  Capitc(,l  Account  in 
later  years,  so  that  to  some  extent  the  appor- 
tionment of  accountants'  charges  will  be 
largely  a  matter  of  circumstances. 

But  apart  from  any  direction  contained  in 
the  will  or  any  special  order  of  the  Court, 
the  general  practice  is,  as  already  stated,  to 
charge  capital  with  practically  all  the  first 
year's  accountancy  charges,  and  incomawith 
all  subsequent  charges,  leaving  the  extent  to 
which  this  general  rule  should  be  departed 
from  to  be  decided  by  the  circumstances 
affecting  each  estate. 

Journal. — Where  the  probate  values  are  in- 
corporated in  the  accounts,  a  Journal  may  be 
used  for  opening  the  books  and  "  adjusting  " 
the  items  from  time  to  time.  The  Journal  is 
also  useful  for  transferring  the  Ledger 
balances  or  other  items  from  one  account  to 
another. 

Ledger. — Where  the  probate  values  are  not 
incorporated  in  the  accounts,  it  is  usual  to  set 
out  in  detail,  at  the  commencement  of  the 
Ledger,  the  schedule  of  the  estate  as  pre- 
pared for  probate,  so  that  the  assets  may  be 
"marked  off"  as  and  when  realised,  with 
particulars  of  the  realisation  recorded  against 
each;  but  under  either  system  (probate 
values  or  cash)  a  copy  of  the  will  and 
codicils  (if  any),  with  an  epitome  of  same,  is 
generally  placed  on  the  front  pages  of  the 
Ledger — a  few  plainly  ruled  pages  being  pro- 
vided for  this  purpose. 

Note. — A  copy  of  the  will,  with  codicils  (if 
any),  and  of  the  schedule  of  the  estate  as 
prepared  for  probate,  are  indispensable  to 
one  who  is  responsible  for  the  preparation 
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of    the    accounts    in   connection    with    the 
administration  of  a  deceased  person's  estate. 

Where  the  probate  values  are  incorporated 
in  the  accounts  the  Ledger  should  be  ruled 
with  three  cash  columns  for  (i)  the  nominal 
value  of  investments  ;  (2)  the  assessed  value 
of  same  ;  and  (3)  income  items.  Where  the 
probate  values  are  treated  in  the  Ledger 
Accounts  in  memo  form  only,  or  where  all  un- 
realised values  are  ignored,  the  cash  columns 
must  be  modified  accordingly.  A  separate 
Ledger  Account  should  be  kept  for  each  asset, 
but  where  several  investments  are  made 
in  the  same  class  of  stock  or  shares,  they 
should  be  recorded  in  the  same  account. 

The  Ledger  Accounts  usually  opened 
are  : — 

(i)  Capital  {or  Estate)  Account. 

All  capital  receipts  and  payments  are 
respectively  credited  and  debited  to  this 
account  either  direct  (from  the  Cash  Book 
or  Journal  as  the  case  may  be,  and  accord- 
ing to  the  system  adopted)  or  by  transfer 
from  some  special  account  as  explained 
below. 

(2)  Income  Account. 

All  receipts  and  payments  on  account  of 
income  are  respectively  credited  and 
debited  to  this  account.  Sometimes  a 
specified  sum  has  been  set  apart  so  that 
the  income  thereof  may  be  enjoyed  by 
certain  beneficiaries,  in  which  case  such 
income  must  be  recorded  distinct  from  the 
general  income  of  the  estate. 

(3)  Interest  and  Dividends  accrued  to  date  of 

Death. 
This  account  records  the  apportioned 
parts  of  any  receipts  in  the  "nature  of 
income"  (in  respect  of  a  period  covering 
the  date  of  the  death)  which  are  deemed 
capital  of  the  estate,  and  also  all  interest 
and  dividends  due  or  declared  or  wholly 
earned  prior  to  the  date  of  the  death,  but 
not  actually  received  until  after  the  death. 
[See  also  the  rule  in  Allhusen  v.  Whittell 
(1867)  4  Eq.  295,  referred  to  under  title 
Apportionment.)  When  all  such  items  are 
included,  the  total  of  same  is  carried  to 
the  credit  of  Estate  Account. 

(4)  Debts  due  to  the  Testator. 

This  account  records  all  receipts  in  re- 
spect  of  moneys   due   (or   where   probate 


values  are  adopted,  the  whole  of  the 
moneys  due)  to  the  testator  at  the  date  of 
the  death,  the  total  of  same  when  ascer- 
tained being  carried  to  the  credit  of  the 
Estate  Account. 

(5)  Debts  due  by  the  Testator. 

This  account  records  all  payments  in  re- 
spect of  the  debts  of  the  testator,  the  total 
of  same  when  ascertained  being  carried  to 
the  debit  of  the  Estate  Account. 

(6)  Funeral  and  Testamentary  Expenses. 
These  expenses  may  be  kept  together  or 

in  separate  accounts ;  when  the  total  of 
same  has  been  ascertained,  it  is  carried  to 
the  debit  of  Estate  Account,  being  a  charge 
against  capital.  {See  Funeral  Expenses, 
Testamentary  Expenses.)  With  regard  to 
an  account  for  legacy  duty,  see  below. 

(7)  Executorship  Expenses. 

An  executor  may  charge  against  the- 
estate  all  proper  expenses  incurred  by  hinv 
in  carrying  out  the  provisions  of  the  will^ 
but  he  will  not  be  allowed  any  remunera- 
tion for  his  own  time  and  trouble,  nor  will 
he  be  allowed  to  remunerate  out  of  the 
testator's  property  any  agent  (solicitor, 
accountant,  &c.),  unless  the  services 
rendered  were  (i)  really  necessary,  and  (2) 
of  such  a  character  that  he  could  not 
reasonably  have  been  expected  to  perform 
them  himself.  But  this  general  rule  of 
law  as  to  remuneration  and  reimbursement 
is,  of  course,  subject  to  any  contrary 
direction  in  the  will ;  where  the  will,  how- 
ever, confers  power  upon  an  executor  to 
apply  some  portion  of  the  estate  towards 
his  remuneration,  the  authorities  may 
require  legacy  duty  to  be  paid  upon  the 
amount  of  same.  {See  title  Executor, 
(Remuneration). ) 

(8)  Legacies. 

A  separate  account  should  be  kept  show- 
ing the  payment  of  all  legacies,  and  it  is 
also  advisable,  where  some  legacies  are  be- 
queathed free  of  duty,  and  others  not  so,  to 
keep  a  separate  account  for  legacy  duty 
paid,  so  that  the  books  may  show  that  the 
precise  provisions  of  the  will  in  this  con- 
nection have  been  carried  out.  {See 
I.^gacy  Duty.) 

In  addition  to  the  foregoing,  separate 
accounts  should  be  opened  for  {a)  each  in- 
vestment (or  asset  where  probate  values  are 
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adopted) ;   (b)  each  annuitant,  tenant-for-life 
and/or  residuary  legatee  according  to  circum- 
stances.     Where   the  testator  was  the  pro- 
prietor,   or   part    proprietor,    of    a    trading 
concern,  and  whether  the  executor  carries  on 
or  assists  in  carrying  on  the  business  or  not,  the 
assets  and  liabilities  thereof  should  be  kept 
distinct  in  the  books  of  such  business  and  not 
incorporated    in     the    executor's    accounts. 
All  that  is  required  to  be  done  in  this  connec- 
tion is  to  pass  through  the  estate  books  such 
moneys,  whether  on  account  of  capital  or  in- 
come, as  may  from  time  to  time  be  received 
from    the    business,    meanwhile    keeping    a 
record  of  its  financial  position  as  shown  by 
the  Balance  Sheets  prepared   from   time  to 
time.    Where  the  probate  values  are  adopted, 
the  value  of  the  deceased  partner's  (or  pro- 
prietor's) mterest  in  the  trading  concern  will, 
of  course,  be  passed   into    the   Ledger  as  a 
single  item  to  the  credit  of  Estate  Account, 
and  treated    as    an   asset    in    the    accounts. 
Quite  apart  from  the  question  of  the  "pro- 
bate value  "  or  "  cash  basis  "  systems,  it  is 
essential   that    the    detailed    accounts    of   a 
'*  trading  executor  "  be  not  incorporated  with 
the  ordinary  accounts  of  the  administration, 
particularly  where  the  executor's  powers  as  to 
trading  are  limited  to  the  amount  of  capital 
invested  in  the  business  at  the  death,  or  are 
otherwise  restricted. 
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The  accounts  of  the  estate  should  be 
periodically  balanced,  and  this  is  generally 
done  annually,  either  upon  the  anniversary  of 
the  death  of  the  testator,  or  upon  some  other 
convenient  date.  In  particular,  the  accounts 
should  be  carefully  balanced  before  making 
any  specific  appropriation  of  either  capital  or 
income  to  particular  beneficiaries  ;  so  that 
where  income  is  distributed  half-yearly  or 
otherwise,  the  accounts  should  be  prepared 
and  balanced  accordingly.  For  this  purpose, 
however,  no  apportionment  of  income  should 
be  made  in  favour  of  the  Income  Account  on 
the  assumption  that  as  dividends,  interest,  &c. , 
are  accruing  due  they  will  ultimately  be  re- 
ceived by  the  executor.  In  fact,  it  is  just 
possible  that  even  the  advocates  of  the  *'  pro- 
bate value  "  system  will  not  go  so  far  as  to 
suggest  that  the  "commercial  plan"  of 
crediting  income  with  accrued  interest,  &c., 
should  be  adopted. 


The  position  of  the  estate  at  any  date  wi 
be  exhibited  as  follows  : — 

(i)  Where  the  accounts  are  kept  upon  a 
cash  basis,  by  a  Balance  Sheet  record- 
ing the  result  of  the  executor's  transac- 
tions, supplemented  by  (a)  a  schedule 
of  the  outstanding  liabilities,  if  any 
{e.g.,  unpaid  legacies),  and  (b)  an  in- 
ventory of  the  assets  as  yet  unrealised. 

(2)  Where  the  probate  values  are  adopted, 
b  y  a  Balance  Sheet  showing  upon  the 
asset  side  (a)  the  unrealised  assets  at 
the  probate  values,  [b)  the  investments 
of  the  executor  at  cost,  and  (c)  any  cash 
in  his  hands  ;  whilst  the  liability  side 
will  show  (a)  the  liabihtie's  of  the  estate, 
(b)  any  specific  appropriation  of  capital 
or  income,  and  (c)  the  balance  or 
balances  representing  Estate  Account 
and  unappropriated  income  (if  any). 
{See  Executor.) 

Executrix. — A  woman  appointed  by  a  testator 
to  administer  his  estate. 

A  married  woman  appointed  executrix  may 
sue  and  be  sued,  and  may  transfer  stocks  and 
shares  independently  of  her  husband  as  if 
she  were  a  feme  sole. 

Exhibit. — Something  shown  to  a  witness  when 
giving  evidence  ;  a  document  referred  to  in 
an  affidavit  and  exhibited  to  the  witness  at  the 
time  of  being  sworn.  The  commissioner,  or 
other  person  before  whom  such  an  affidavit 
is  sworn,  certifies  the  exhibit  for  the  purpose 
of  identification. 

Expectation  of  Life.— The  average  "  after- 
lifetime"  of  persons  of  a  given  age,  formed 
by  taking  the  excess  from  those  who  live 
long,  and  distributing  it  amongst  those  who 
die  early,  so  as  to  place  all  upon  an  equality. 
The  term  can  only  be  applied  to  the  average 
expected  after-lifetime  of  a  large  number  of 
persons,  for  the  expectation  of  life  has  no 
relation  whatever  to  the  probable  after-life- 
time of  any  given  individual  at  any  given 
age. 

The  expectation  of  life  is  chiefly  used  by 
actuaries  for  the  purpose  of  comparing  the 
vitality  exhibited  by  various  classes  or  com- 
munities, but  it  is  not  one  of  the  functions 
involved  in  the  calculation  of  the  values  of 
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life  annuities  and  the  amounts  of  life  assur- 
ance premiums,  although  an  impression  to 
the  contrary  is  widespread. 

"  Life  assurance  is  based  upon  the  fact 
"  that  although  the  duration  of  life  of  a 
"  particular  individual  is  proverbially  uncertain 
"  yet  out  of  a  large  number  of  persons  the 
'*  number  of  deaths  that  may  occur  at  each  age 
"  is  capable  of  very  accurate  determination." 

"  The  actual  basis  of  all  life  assurance 
"  monetary  calculations  is  the  Mortality 
"  Table,  which  consists  simply  of  three 
"  columns  :—  (i)  The  age;  (2)  the  number  of 
"  persons  surviving  at  each  age  out  of  a  given 
*'  number  living  at  the  initial  age  of  the  table 
'*  (say  age  10)  ;  and  (3)  the  number  of  per- 
"  sons  dying  between  each  age  and  the  next." 

The  probabilities  of  living  and  dying  are 
thus  ascertained,  and  when  taken  in  con- 
junction with  compound  interest  they  are 
used  in  the  calculation  of  the  values  of  life 
annuities  and  the  amounts  of  life  assurance 
premiums ;  but  these  probabilities  are  quite 
distinct  from  the  function  called  "  expecta- 
tion of  life,"  the  latter  being  obtained  by 
dividing  the  total  future  lifetime  of  all  the 
persons  of  a  given  age  by  the  number  of 
those  persons. 

The  complete  expectation  of  life  allows  for 
the  portion  of  a  year  lived  by  each  person  in 
his  year  of  age  at  death  by  adding  half  a 
year.  When  this  is  not  taken  into  account  it 
is  called  the  curtate  expectation  of  life. 

Mr.  Manley,  President  of  the  Institute  of 
Actuaries  (1899)  said  that  if  a  person  asked 
him  what  his  expectation  of  life  was,  he 
would  reply  :  — 

"  I  do  not  know  how  long  you  are  going  to 
*'  live,  but  if  there  were  a  thousand  of  you 
*'  I  could  tell  \ery  nearly  how  long  on  the 
"  average  you  would  all  live.  That  average 
"  after-lifetime,  however,  has  nothing  what- 
*'  ever  to  do  with  the  calculation  of  the 
"  premiums.  When  we  insure  your  life  we 
"  cease  to  look  upon  you  as  a  unit,  and  you 
*'  become  to  us  one  of  a  large  class  of  persons 
'*  like  yourself.  Now  we  know  within 
"  reasonable  limits  how  many  claims  out  of 
' '  that  class  we  shall  have  to  pay  the  first 
"  year,  how  many  the  second  year,  and  so 
•'  on,  until  all  are  dead ;  and  we  have  to 
**  find  the  average  contribution  (after  allowing 


"■for  accumulations  of  interest)  which  you 
"  will  all  have  to  make  to  enable  us  to  pay 
"  these  claims  as  they  arise.  That  contribu- 
"  tion  is  the  premium  which  you  have  to 
"  pay."     {See  Life  Annuity.) 

Express  Contract.  —  An  agreement  ex- 
pressed either  in  writing  or  verbally. 

Extension  of  Protest.— To  note  a  bill  and 
return  it  is  sufficient  protest  with  regard  to 
bills  returned  to  parties  in  the  same  city  or 
town,  but  where  the  protest  is  required  to  be 
sent  abroad,  as  in  the  case  of  foreign  bills, 
the  notary  issues  the  recognised  formal  docu- 
ment, which  proceeding  is  technically  called 
the  Extension  of  Protest. 

Extraordinary    General    Meeting.  — See 

General  Meeting 

Extraordinary  Resolution.— 5^^  Resolution. 


F. 


Face  Value. — The  nominal  value  of  a  security, 
such  as  a  bond,  debenture,  or  share  certifi- 
cate, as  distinct  from  the  market  value.  [See 
Book  Value.) 

Factor. — Mercantile  agents  may  be  divided 
into  two  classes — factors  and  brokers.  A 
broker  ordinarily  has  not  the  possession  of 
the  goods  in  which  he  deals — he  is  a  "  mere 
negotiator  ' '  ;  but  a  factor  is  either  entrusted 
with  such  possession,  or  the  goods  are  held 
subject  to  his  control.  The  general  principles 
of  the  law  of  agency  are,  of  course,  applic- 
able, whilst  the  Factors  Act  1889  has  ex- 
tended the  powers  of,  and  afforded  protection 
to,  persons  having  bond  fide  dealings  with 
mercantile  agents  as  therein  defined. 

An  outline  of  the  Act  of  1889  is  given  below, 
but  the  particular  rights,  duties,  and  authority 
of  a  factor  are  as  follow  :  — 
Rights : — 

(a)  The  factor  has  a  possessory  lien  upon 
the  goods  he  holds  qua  factor  for  any 
moneys  due  to  him  in  the  same  capacity, 
unless  there  is  an  agreement  to  the 
contrary. 
{b)  The  factor  has  a  right  to  sue  in  his  own 
name  in  respect  of  contracts  made  on 
behalf  of  his  principal,  subject  to  the 
latter's  right  to  intervene  under  certain 
circumstances. 
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Duties  : — 

(a)  The  factor  must  render  to  his  prin- 
cipal correct  accounts  of  the  agency 
transactions,  and  pay  over  on  demand 
all  moneys  properly  due  from  him. 

(b)  The  factor  must  take  reasonable  care 
of  the  goods  in  his  charge,  and  if  it  be 
in  the  usual  course  of  dealing  he  must 
insure  the  goods. 

Authority : — 

(a)  In  the  absence  of  instructions  to  the 

contrary,  a  factor  may  sell  the  goods 

entrusted  to  him   in   his   own   name. 

He  may  sell   upon   credit   and   upon 

such  other    terms   as   he   may    think 

advisable. 
(6)  Having  sold  goods  in  his  own  name, 

a  factor  may  afterwards   collect  the 

proceeds. 

(c)  Being  an  apparent  owner,  it  is  the 
ostensible,  rather  than  the  actual, 
authority  of  the  factor  which  will  bind 
the  principal  as  regards  third  parties 
acting  bond  fide  and  without  notice  of 
any  special  restrictions.  This  is  a 
general  principal  of  agency,  and  has 
been  extended  by  the  Factors  Act. 

The  main  provisions  of  the  Factors  Act 
1889  may  be  summarised  as  under  : — 

A  factor  may  make  a  valid  disposition 
of  goods  by  way  of  sale,  pledge,  or  other- 
wise, as  if  he  had  been  expressly  author 
ised  to  make  same,  provided  that  the  factor 
(i)  is,  with  the  consent  of  the  owner,  in 
possession  of — 
(fl)  the  goods,  or 

(6)  the  documents  of  title  thereto, 
and 
(2)  is  acting  in  the  ordinary  course  of 
business, 
and  the  person  taking  under  the  disposition 
(i)  acts  in    good  faith  and  gives  con- 
sideration, and 
(2)  is  unaware  at  the  time  of  the  disposi- 
tion of  any  want  of  authority  on  the 
part  of  the  factor. 

Consent  of  the  owner  is  presumed  in  the 
absence  of  evidence  to  the  contrary,  and  a 
pledge  of  the  documents  of  title  to  goods  is 
deemed  to  be  a  pledge  of  the  goods. 


A  pledge  of  goods  by  a  factor  as  security 
for  an  already  existing  debt  due  from  him 
gives  the  pledgee  no  further  right  to  the 
goods  than  could  have  been  enforced  by 
the  factor  at  the  date  of  the  pledge  {e.g., 
the  factor's  lien  upon  the  goods  for  moneys 
due). 

The  consideration  necessary  for  a  valid 
sale,  pledge,  or  other  disposition  of  goods, 
is : — 

(i)  cash,  or 

(2)  other  goods,  or 

(3)  documents  of  title  to  other  goods,  or 

(4)  a  negotiable  security,  or 

(5)  any  other  valuable  consideration. 
Provided  that  where    the  disposition  is 

by  way  of  pledge  and  the  consideration 
given  is  other  than  cash,  the  pledgee  only 
acquires  a  right  in  the  goods  to  the  value  of 
the  consideration  given. 

A  factor  may  act  through  sub-agents  if 
in  the  ordinary  course  of  business. 

Where  a  seller  of  goods  retains,  or  a 
buyer  obtains,  possession  of  the  goods  or 
the  documents  of  title  thereto,  such  seller 
or  buyer,  as  the  case  may  be,  may  make 
a  valid  disposition  thereof  to  any  person 
receiving  same  in  good  faith  and  without 
•  notice  of  the  rights  of  prior  parties. 

The  lawful  transfer  of  a  document  of 
title  to  goods  to  a  person  taking  in  good 
faith  and  for  valuable  consideration  will 
defeat  the  vendor's  lien  and  right  of  stop- 
page in  transitu. 

The  Act  does  not  authorise  an  agent  to 
exceed   or  depart   from   his   authority   as 
between  himself  and  his  principal,  nor  does 
it  exempt  him  from  any  civil  or  criminal 
liability  for  so  doing. 
The  rights  of  the  true  owner  are  : — 
(i)  Before  sale  or  pledge  by  the  factor — 
the  owner  may  recover  the  goods  from 
the  factor  or  his  trustee  in  bankruptcy. 

(2)  After  sale  by  the  factor — the  owner 
may  recover  from  the  buyer  the  price 
agreed  to  be  paid  for  the  goods,  subject 
to  any  right  of  set-off  the  buyer  might 
have  against  the  factor. 

(3)  After  pledge  by  the  factor,  but  before 
subsequent  sale  by  the  pledgee— the 
owner  may  redeem  the  goods  upon 
satisfying  the  claim  of  the  pledgee,  and 
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paying  the  factor  any  money  in  respect 
of  which  he  might  have  been  entitled 
to  a  lien  upon  the  goods. 
(4)  After     pledge     by     the     factor,    and 
subsequent  sale  by   the   pledgee — the 
owner  may  recover  from  the  pledgee 
such  portion  of  the  proceeds  of  the  sale 
as  may  be  in  excess  of  the  pledgee's 
claim.     [See  Document  of  Title,  Mer- 
cantile Agent.) 
Factorage. — The   commission   allowed    to  a 
factor  by  his  principal. 

Falsification    of   Accounts   Act   1875.— 

This  Act  provides  that  if  any  clerk,  officer,  or 
servant  shall  wilfully  and  with  intent  to 
defraud,  destroy,  alter,  or  falsify  any  book, 
writings,  oraccountsof  his  employer,  he  shall 
be  guilty  of  a  misdemeanour,  and  be  liable 
to  imprisonment. 

Fee  Simple. — A  freehold  estate  of  inherit- 
ance, absolute  and  unqualified.  This  is  the 
highest  and  most  ample  estate  possible  in 
lands  within  England.  Although  in  theory 
there  is  no  such  thing  as  ownership  of  land 
by  a  subject,  an  owner  in  fee  has  absolute 
power  of  disposition. 

Fictitious  Person. — "  Whenever  a  name  in- 
*'serted  in  a  bill  of  exchange  as  that  of 
'*  payee  is  so  inserted  by  way  of  pretence 
"merely,  without  any  intention  that  pay- 
"  ment  shall  be  made  in  conformity  there- 
"  with,  the  payee  is  a  fictitious  person  within 
"  the  meaning  of  the  statute  (Bills  of  Ex- 
"  change  Act  1882),  whether  the  name  be 
**  that  of  an  existing  person  or  of  one  who  has 
"  no  existence,  and  the  bill  may  in  each  case 
"  be  treated  by  a  lawful  holder  as  payable  to 
*'  bearer." — (Lord  Herschell,  re  Vagliano.) 

Fiduciary  Relationship. — The  relationship 
of  trustees  to  their  cestui  que  trust,  extending 
to  constructive  trustees,  such  as  guardians, 
attorneys,  partners,  directors,  and  promoters 
of  public  companies. 

If  a  person  stands  in  this  relation  and  takes 
any  gift  or  makes  any  bargain  with  his  cestui 
que  trust,  ward,  or  client  he  must  be  able  to 
show  that  he  dealt  with  the  other  party  as  a 
stranger  would  have  done,  taking  no  advan- 
tage of  his  influence  or  knowledge,  and  that 
he  informed  such  other  party  of  everything 
in  connection  with  the  transaction  which  he 
himself  knew. 


A  person  in  this  relation  cannot  ordinarily 
make  a  profit  out  of  his  position  or  office,  and 
in  particular  he  cannot  make  a  secret  profit, 
but  under  certain  circumstances  a  bargain  or 
transaction  between  the  persons  in  such  a 
position  will  be  supported.  There  must,  how- 
ever, be  the  utmost  good  faith  and  a  full  dis- 
closure of  facts  in  all  dealings,  for  where  "  in- 
'•  fluence  is  acquired  and  abused,  or  confi- 
"  dence  is  reposed  and  betrayed,"  the  trans- 
action may  be  set  aside.  {See  Promoter.) 
Fieri  Facias. — Usually  abbreviated  fi.  fa.  A 
writ  whereby  one  who  has  recovered  judg- 
ment for  any  debt  or  damages  may  obtain 
execution  of  the  personal  property  of  the 
judgment  debtor,  excepting  only  his  wearing 
apparel,  &c.,  to  the  extent  of  £^.  {See 
Execution  Creditor.) 

Final  Judgment.— 5^^  Bankruptcy  Notice. 

Finance. — The  science  of  regulating  money 
matters;  the  adjustment  of  income  to  pro- 
posed expenditure,  and  expenditure  to  avail- 
able resources ;  the  raising  of  money  by  sub- 
scription or  otherwise  to  carry  out,  or  assist 
in  carrying  out,  a  public  or  commercial 
undertaking. 

Finance  Act  1894.— This  Act  amended  the 
death  duties  and  inter  alia  created  a  new  duty 
called  "  estate  duty,"  in  which  the  "pro- 
bate and  account  "  duties  previously  payable 
are  now  merged. 

The  Act  came  into  operation  as  regards  the 
death  duties  on  the  2nd  August  1894. 

In  addition  to  the  above,  the  Act  amended 
the  provisions  of  the  Income  Tax  Acts.  {See 
Estate  Duty,  Income  Tax,  Legacy  Duty, 
Settlement  Estate  Duty,  Succession  Duty.) 

Financial  Boolcs.— The  books  of  a  concern 
which  record  its  financial  transactions  ;  they 
are  the  Ledger,  Journal,  Cash  Book,  Pur- 
chase and  Sales  Books,  &c.  These  books  are 
more  often  referred  to  as  the  "  Books  of 
Account."     {See  Statistical  Books.) 

Fire  Insurance.— A  contract  whereby  the 
insurer  in  consideration  of  a  sum  paid  to  him, 
called  a  premium,  undertakes  to  indemnify 
the  insured  from  any  loss  he  may  sustain  (not 
exceeding  the  amount  insured)  in  regard  to 
the  subject-matter  of  insurance  by  damage 
from  fire. 

Where,  however,  as  is  now  usual,  the  policy 
qontains  an    average    clause,  the  insurer  is 
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only  liable  to  pay  such  proportion  of  the 
loss  as  the  sum  insured  bears  to  the  whole 
amount  at  risk  in  respect  of  the  property 
included  in  the  policy.  {See  Insurable 
Interest.) 

Firm.— The  collective  name  given  to  persons 
who  have  entered  into  partnership  with  one 
another.  The  name  under  which  they  carry 
on  business  is  called  the  firm  name. 

The  number  of  persons  who  may  constitute 
a  partnership  is  limited  to  ten,  when  the 
object  is  to  conduct  a  banking  business,  and 
to  20  persons  for  any  other  business.  Any 
greater  number  necessitates  registration  under 
the  Companies  Act  1862,  or  some  other  Act 
of  Parliament.  Although  in  Scotland  a  firm  is 
a  legal  person  distinct  from  the  partners  of 
whom  it  is  composed,  the  law  of  England  does 
not  recognise  such  a  distinction,  the  use  of 
the  firm  name  being  only  a  convenient  form 
of  referring  to  the  existing  partners  of  the  firm. 

A  ctions. — The  firm  name  may  be  used  in  legal 
instruments,  and  actions  may  now  be  brought 
by  or  against  partners  in  their  firm  name. 
Where  a  person  trades  alone  in  a  name  or 
style  other  than  his  own  name,  he  may  be 
sued  in  his  own  or  the  firm  name,  but  he 
must  sue  in  his  own  name. 

Bankruptcy. — For  the  purposes'of  the  Bank- 
ruptcy Acts  a  firm  may  act  by  any  of  its 
members,  and  may  take  proceedings  or  be 
proceeded  against  in  the  name  of  the  firm. 
A  receiving  order  made  against  a  firm 
operates  as  if  it  were  made  against  each  of  the 
existing  partners,  and  the  debtors  must  sub- 
mit a  statement  of  their  partnership  affairs, 
and  each  debtor  must  submit  a  statement  of 
his  separate  affairs.  (1883  Act,  sections  115, 
148.     Rules  262,  263. ■> 

No  order  of  adjudication  is  made  against  a 
firm  in  the  firm  name,  but  against  each 
partner  individually.  (Rule  264.)  (For  the 
administration  of  the  assets  see  Joint  and 
Separate  Estates.) 

Executorship. — A  firm  may  be  appointed 
executors,  but  in  such  an  event  probate  would 
be  granted  to  the  individual  members  of  the 
firm.     [See  Partnership.) 

(As  to  infant  members  of  a  firm  see 
Infant.) 


First  Meetings. — 

Company  Liquidation. 

When  the  Court  has  made  an  order  for 
winding  up  a  company  the  Official  Receiver 
must  summon  separate  (first)  meetings  of 
the  creditors  and  contributories  for  the 
purpose  of  determining  whether  or  not 
application  is  to  be  made  to  the  Court : — 

(i)  For  the  appointment  of  a  liquidator 
other  than  the  Official  Receiver. 

(2)  For  the  appointment  of  a  committee 
of  inspection  to  act  with  the  liquidator, 
and  also  for  the  purpose  of  selecting 
the  members  of  the  committee  of 
inspection  should  one  be  appointed. 
(1890  Act,  section  6.) 

These  separate  meetings  should  be  held 
within  21  days  from  the  date  of  the  winding- 
up  order,  unless  a  special  manager  has  been 
appointed,  in  which  case  the  meetings 
should  be  held  within  one  month  from  the 
date  of  the  order.  The  Court  may,  how- 
ever, extend  these  periods.  (1890  Act,  ist 
Schedule.) 

Bankruptcy. 

The  first  meeting  of  creditors  should  be 
summoned  for  a  day  not  later  than  14  days 
after  the  date  of  the  receiving  order,  unless 
the  Court  for  some  special  reason  extends 
the  time. 

(For  first  meeting  of  Joint  Stock  Company 
see  title  Statutory  Meeting.) 

First  Mortgage.— A  charge  upon  property 
having  priority  to  all  others.  If  it  is  a  legal 
mortgage  the  legal  ownership  of  the  pro- 
perty is  vested  in  the  mortgagee,  the 
equitable  ownership  remaining  with  the 
mortgagor,  who  has  a  right  to  redeem  his 
property. 

First  of  Exchange.— 5^^  Bill  in  a  Set. 

Fixed  Capital.— Capital  employed  in  the  pur- 
chase of  lands,  in  executing  works,  erecting 
buildings  and  machinery,  with  the  expectation 
of  making  a  profit,  or  a  series  of  profits,  from 
I       their  use  and  employment  during  a  period  of 
;       time.     Such  capital,  however,  is  not,  strictly 
I        speaking,  fixed,   it   is  only  fixed  for  a    time 
1        (varying  according  to  circumstances),  as  the 
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assets  representing  the  outlay  are  subject  to 
wear  and  tear  and  other  depreciating  factors. 
In  ascertaining  the  profits  derived  from  the 
outlay,  the  necessary  "  replacement  "  should 
therefore  be  allowed  for.  Legal  decisions 
have  in  certain  instances  been  given,  relieving 
joint  stock  companies  of  the  necessity  of  pro- 
viding for  the  shrinkage  of  "  fixed  "  assets, 
such  as  quarries,  mines,  patents,  permanent 
investments,  &C.,  but  this  does  not  affect  the 
fact  that  such  a  policy  is  unsound  financially, 
for  there  is  obviously  no  necessary  relation- 
ship between  that  which  should  be  done  as 
dictated  by  accountancy  principles,  and  that 
which  need  not  be  done,  merely  because  no 
legal  obligation  exists. 

Fixed  Charges. — Expenditure  more  or  less 
inevitable,  occurring  periodically  in  deter- 
mined amounts.  Ordinarily,  such  expenditure 
does  not  vary  with  the  volume  of  trade  done 
in  the  particular  period,  but  remains  fixed, 
rent,  taxes,  and  debenture  interest  being 
familiar  instances  of  it. 

Fixed  Plant. — Machinery  and  its  accessories 
employed  in  manufacture  or  in  carrying  on  a 
business  ;  so  called  from  the  fact  that  it  is 
permanently  located  upon  the  business  pre- 
mises or  lands— ^.^.,  engines,  boilers  and 
shaftings.  [See  Depreciation,  Loose  Plant 
and  Tools.) 

Fixtures. — Things  annexed  to  houses,  build- 
ings, or  lands,  which  on  annexation  become 
part  of  the  land. 

As  between  landlord  and  tenant  where 
chattels  are  not  let  into  the  land  they  may  be 
removed  by  the  latter,  not  being  deemed 
fixtures ;  but  where  they  are  affixed  to  the 
land  or  the  premises  thereon,  they  cannot 
again  be  severed  without  the  landlord's  assent. 
Machinery  and  the  like  may,  however,  be 
erected  in  such  a  manner  that  they  will  not 
be  deemed  fixtures,  and  may  then  be  removed. 
In  any  case  trade  utensils  and  accessories  may 
be  removed  by  the  tenant  provided  the 
removal  does  not  injure  the  landlord's 
property,  and  it  is  upon  this  principle  that 
market  gardeners,  nurserymen,  &c.,  are 
allowed  to  remove  their  fruit  trees  and  shrubs, 
as  forming  part  of  their  stock-in-trade. 

Bankruptcy .—¥i\iViXes  are  not  included  in 
the  term  "  goods  "  within  the  meaning  of  the 
"  order  and  disposition  "  clause,  but  if  they 


are  removable  by  the  tenant  they  form  part 
of  the  property  divisible  amongst  his  creditors 
in  the  event  of  bankruptcy.  As  the  disclaimer 
of  an  onerous  lease  is  not  now  retrospective 
but  operates  from  the  date  of  disclaimer  (if 
duly  filed  in  Court),  a  trustee  in  bankruptcy 
may  before  disclaiming  remove  the  tenant's 
fixtures,  or  call  upon  the  landlord  to  take 
them  over  at  a  valuation.  Should  the  land- 
lord decline  to  pay  for  the  fixtures,  he  must 
give  the  trustee  reasonable  time  and  oppor- 
tunity to  remove  them. 

Mortgage. — In  the  absence  of  a  contrary 
intention,  fixtures  annexed  to  the  land  will 
pass  to  the  mortgagee  under  a  mortgage  of 
the  land,  and  form  part  of  the  security. 
Fixtures  are  within  the  scope  of  the  Bills  of 
Sale  Acts  when  separately  assigned  or 
charged,  but  fixtures  (which  here  exclude 
trade  machinery)  are  not  within  the  Acts 
when  assigned  together  with  the  freehold  or 
leasehold  interest  in  the  land  to  which  they 
are  annexed.  Trade  machinery  is  therefore 
deemed  to  bs  "personal  chattels"  for  the 
purposes  of  the  Acts,  and  is_there  defined  as 
"  machinery  used  in  or  attached  to  any 
factory  or  workshop,"  exclusive  of  fixed 
motive  powers,  bailers,  shafting,  steampipes, 
&c.  Thus,  if  a  mortgagee  acquires  an  interest 
m  the  trade  machinery  above  defined  distinct 
from  the  land  with  powers  of  selling  such 
machinery  separately,  the  Acts  will  apply  and 
he  must  take  a  bill  of  sale. 

Sale. — The  expression  "  goods  "  in  the  Sale 
of  Goods  Act  1893  includes  "all  things 
"attached  to  or  forming  part  of  the  lands 
"  which  are  agreed  to  he  severed  before  sale  or 
"under  the  contract  of  sale."  To  bring  a 
sale  of  fixtures  within  the  Act  there  must 
therefore  be  an  agreement  as  to  severance, 
and  it  appears  that  an  implied  agreement  to 
that  effect  is  insufficient. 

Accounts. — Although  the  fixtures  of  a  trader 
may  not  be  removable  by  him,  he  has  a  bene- 
ficial interest  in  them  during  the  period  of 
his  tenancy,  and  as  a  consequence  he  may 
rightly  consider  the  fixtures  as  an  asset,  at  a 
value  dependent  upon  circumstances.  The 
probable  fixity  of  tenure  must  be  considered 
in  dealing  with  the  asset,  and  where  a  lease 
exists  the  matter  is  simplified.  Assuming  a 
trader  has  a  lease  of  his  premises,  the  cost  of 
the    fixtures    would  form    the  "foundation 
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value."  The  fixtures,  with  their  respective 
costs,  then  require  to  be  divided  into  "  remov- 
able "  and  "immovable."  The  "  removable  " 
class  must  then  be  depreciated  at  such  a  rate 
as  will  reduce  the  book  value  to  the  residual 
or  "  break  up  "  value  at  the  date  of  sale  or 
expiration  of  lease,  whichever  happens  first. 
The  rate  of  depreciation  of  the  "  immovable  " 
class  must  be  such  as  will  entirely  exhaust 
the  book  value  at  the  expiration  of  the  lease, 
but  some  reduction  may  be  made  in  such  rate 
in  special  cases  where  there  is  reasonable 
cause  to  expect  a  renewal  of  the  lease.  On 
the  other  hand,  in  assessing  the  rate  of 
depreciation  consideration  must  be  given  in 
some  cases  to  the  possibility  of  being  com- 
pelled to  replace  some  of  the  fixtures  at  a  late 
period  in  the  lease  with  little  opportunity  of 
subsequently  writing  same  off  out  of  profits. 
Of  course,  in  common  with  other  assets  which 
are  subject  to  wear  and  tear  and  depreciation, 
the  fixtures  should  be  classified  in  order  to 
arrive  at  the  respective  rates  for  the  different 
groups,  but  where  the  "  life  "  of  a  wasting 
asset  is  longer  than  that  of  the  lease  of  the 
premises  wherein  it  is  fixed,  and  the  asset 
is  immovable  on  the  expiration  of  the  lease, 
the  length  of  the  lease  is  the  material  factor 
in  assessing  the  rate  of  the  depreciation. 
{See  Depreciation.) 

Floating  Capital. — The  assets  of  a  trader 
which  are  being  continually  transformed  ; 
such  assets  as  he  parts  with  and  replaces  (in 
some  cases  at  a  profit)  in  a  single  operation. 
Cash,  debts,  and  stock-in-trade,  are  instances 
of  floating  capital. 

Floating  Charge. — "  A  floating  security  is 
"  an  equitable  charge  on  the  assets  for  the 
"  time  being  of  a  going  concern.  It  attaches 
"  to  the  subject  charged  in  the  varying  con- 
"ditions  in  which  it  happens  to  be  from 
'*  time  to  time.  It  is  the  essence  of  such  a 
"charge  that  it  remains  dormant  until  the 
"  undertaking  charged  ceases  to  be  a  going 
"concern,  or  until  the  person  in  whose 
"  favour  the  charge  is  created  intervenes. 
"  His  right  to  intervene  may,  of  course,  be 
. "  suspended  by  agreement.  But  if  there  is 
"  no  agreement  for  suspension  he  may  exer- 
"cise  his  right  whenever  he  pleases  after 
"  default."  (Lord  Macnaghten,  Manila  Rail- 
way case,  1897,  A.C.  81.) 


"  They  (rhe  debentures)  constitute  a  float- 
"  ing  security — that  is  to  say,  they  allow  the 
"company  to  deal  with  its  assets  in  the 
"  ordinary  course  of  business  until  the  com- 
*•  pany  is  wound  up,  or  stops  business,  or  a 
"  receiver  is  appointed  at  the  instance  of  the 
"debenture-holders;  or,  as  it  has  been  said, 
"  they  constitute  a  charge,  but  give  a  licence 
"  to  the  company  to  carry  on  its  business. 
"  So  long  as  the  debentures  remain  a  mere 
"  floating  security,  or,  in  other  words,  the 
"  licence  to  the  company  to  carry  on  its 
"  business  has  not  been  terminated,  the  pro- 
"psrtyof  the  company  maybe  dealt  with 
"  in  the  ordinary  course  of  business,  as  if 
"  the  debentures  had  not  been  given,  and 
"any  such  dealing  with  a  particular  pro- 
"  perty  will  be  binding  on  the  debenture- 
"  holders,  provided  that  the  dealing  be  com- 
"  pleted  before  the  debentures  ceased  to  be 
"merely  a  floating  security."  (Romer,  J., 
Robson  V.  Smith,  1895,  2  Ch.  118.) 

A  seizure  under  an  execution  on  a  judg- 
ment against  the  company  is  not  a  dealing 
by  the  company  in  the  ordinary  course  of 
business.  The  transaction  cannot  be  called 
a  dealing  by  the  company  at  all — it  is  rather 
a  compulsory  legal  process  directed  against 
the  company.  {Davey  6-  Co.  v.  Williamson 
&>  Sons,  1898,  2  Q.B.  194.)  (See  Debenture, 
Execution  Creditor,  Undertaking.) 

Floating  Policy. — One  issued  for  a  large 
amount  to  cover  a  certain  specified  class  of 
risk,  which  amount  is  subsequently  appro- 
priated in  smaller  amounts  by  declaration 
made  from  time  to  time  by  the  insured. 

Flotsam. — See  Jettison. 

F.O.B. — Free  on  board.  Goods  purchased 
"  f.o.b."  are  not  at  the  risk  of  the  purchaser 
until  on  board,  but  when  on  board  they  are 
at  the  purchaser's  risk  and  he  is  liable  for  the 
freight.     [See  C.F.I.) 

Folio. — A  sheet  so  folded  as  to  make  two  leaves 
without  further  folding  ;  in  law  writing,  a 
folio  sometimes  means  a  single  page,  and  in 
other  cases  so  many  words,  varying  from  72 
to  100  ;  in  bookkeeping,  a  folio,  strictly,  con- 
sists of  the  two  pages  presented  to  view  when 
a  book  is  laid  wide  open,  both  of  which  are 
indicated  by  the  same  "page  number"; 
the  term   folio,    however,    is   often   used   to 
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denote  all  types  of  page  notation,  whether 
"  folio  "  or  otherwise. 

Footage. — The  royalty  payable  by  the  lessee 
of  a  mine  is  sometimes  calculated  at  a  fixed 
rate  "per  foot  in  thickness"  of  the  area 
worked  during  the  period.  This  is  termed 
"  footage." 

Foreclosure. — The  determination  of  a  mort- 
gvigor's  right  to  redeem  his  pledge;  the 
extinguishment  of  the  equity  of  redemption. 

Foreign  Bill.— See  Inland  Bill,  Protest. 

Foreign  Exchanges. —5^^  Par  of  Exchange, 
Rate  of  Exchange. 

Forfeiture  of  Shares.  —  The  articles  of 
association  of  a  company  limited  by  shares 
invariably  confer  power  upon  the  directors  to 
forfeit  the  shares  of  a  member  upon  default 
in  respect  of  calls.  The  formalities  required 
by  the  articles  must  be  strictly  complied 
with,  for  any  irregularity  may  invalidate  the 
forfeiture.  The  forfeiture  must  be  exercised 
for  the  benefit  of  the  company  and  adversely 
to  the  shareholder ;  if  the  purpose  of  forfei- 
ture is  to  enable  a  member  to  avoid  his 
liabilities  as  such,  the  transaction  may  beset 
aside.  The  articles  generally  provide  that, 
notwithstanding  forfeiture,  a  member  remains 
liable  for  calls  owing  at  the  date  of  forfeiture, 
together  with  interest.  But  in  any  case,  the 
forfeiture  of  a  share  would  not  relieve 
the  quondam  holder  of  the  liability  to  be 
placed  upon  the  list  of  contributories ;  nor 
would  a  "past"  member  who  transferred 
his  shares  within  a  year  from  the  winding- 
up  escape  theliabiHty  of  a  "B  list  "  contribu- 
tory even  though  the  shares  had  been  sub- 
sequently forfeited  through  the  default  of 
his  transferee.  A  valid  forfeiture  of  shares 
does  not  amount  to  a  reduction  of  capital 
within  the  meaning  of  the  Companies  Acts, 
and  ordinarily  the  directors  may  re-allot,  or 
otherwise  dispose  of,  the  forfeited  shares  as 
they  may  think  fit. 

"  Table  A "  provides  for  forfeiture  of 
shares  in  case  of  default  in  respect  of  calls, 
and  the  pro  forma  Balance  Sheet  annexed 
thereto  recognises  forfeited  shares  as  still 
formmg  part  of  the  capital  of  the  company. 
The  annual  return  of  capital  must  also  state 
the  particulars  of  any  forfeited  shares.  Thus, 
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shares  once  issued,  together  with  any  moneys 
received  in  respect  thereoi,  remain  part  of  the 
capital  of  the  company  notwithstanding  sub- 
sequent forfeiture.  But  it  is  necessary  in  the 
Balance  Sheet  of  the  company  to  state  such 
shares  and  moneys  separately  from  the 
"dividend  bearing"  capital;  and  when 
the  forfeited  shares  are  re-issued,  any  surplus 
thus  obtained  may  be  transferred  to  a  Reserve 
Account,  but  as  a  matter  of  fact  there  is  no 
general  rule  of  law  against  such  a  surplus 
being  distributed  in  dividend. 

That  money  received  in  respect  of  shares 
which  have  subsequently  been  forfeited  may, 
nevertheless,  remain  part  of  the  capital  of 
the  company  is  shown  by  the  decision  in 
Moryison's  case  (1898).  Here  the  articles  of 
association  of  the  company  provided  that 
forfeited  shares  should  be  deemed  to  be  the 
property  of  the  company,  and  that  the 
directors  might  sell,  re-allot,  or  otherwise 
dispose  of  the  same  in  such  manner  as  they 
might  think  fit.  The  company  having  a 
number  of  forfeited  shares  upon  which  the 
sum  of  at  least  £^  per  share  had  been  paid, 
entered  into  an  agreement  for  the  sale  of 
these  shares  for  30/-  per  share  on  the  con- 
dition that  such  shares  be  credited  in  the 
books  of  the  company  as  being  paid  up  to 
the  extent  of  £2  5s.  per  share.  An  action 
was  brought  by  a  shareholder  to  restrain  the 
company  from  carrying  out  the  agreement 
on  the  ground  that  the  transaction  amounted 
to  the  issue  of  the  shares  at  a  discount ;  but  it 
was  decided  that  the  company  could  deal 
with  the  shares,  and  credit  them  as  partly 
paid  up  to  such  extent  as  might  be  agreed 
upon,  provided  the  amount  so  credited  as 
having  been  paid  up  did  not  exceed  the  sum 
which  had  been  paid  up  on  each  share  at 
the  time  of  forfeiture,  and  provided,  of  course, 
such  sum  had  remained  undistributed. 

Forged  Acceptance. — See  Acceptance. 
Forged  Indorsement. -S^^  Indorsement. 

Forged   Transfers  of    Shares,    &c.— The 

Forged  Transfers  Acts  iSgi  and  1892  pro- 
vide : — 
(i)  That  any  local  authority  or  company 
duly  incorporated  7nay  compensate  by  a 
cash  payment  out  of  its  funds  for  any 
loss  occasioned  through  the  invalidity 
of  a  forged  transfer. 
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(2)  That  the  company  or  other  body  may 
charge  a  fee  for  each  transfer  {i.e.,  an 
additional  fee)  to  provide  a  fund  for 
such  compensation. 

(3)  That  the  company  or  other  body  may 
pay  compensation  to  a  person  who  has 
suffered  loss  from  a  forged  transfer, 
whether  he  has  contributed  to  such 
fund  or  not. 

A  number  of  the  larger  companies  pay 
compensation  or  have  undertaken  to  do  so 
without  any  fee,  but  the  Acts  do  not  impose 
an  obligation  to  compensate — they  merely  give 
a  power  which  the  company  may  exercise  if 
it  thinks  fit. 

The  above  provisions  refer  to  the  loss  in- 
.  curred  by  the  transferee  under  the  forged 
transfer,  for  the  real  owner  of  the  stock  or 
shares  in  question  is  entitled  to  be  re- 
registered, whether  the  "transferee"  be 
compensated  or  not,  and  any  dividends  paid 
whilst  his  name  has  been  off  the  register  must 
be  repaid  to  him  by  the  company,  but  the 
latter  can  recover  such  dividends  from  the 
transferee  under  the  forged  transfer. 

In  practice,  to  ensure  greater  security,  a 
letter  is  sent  to  the  transferor  or  to  each  of 
the  transferors  named  on  a  transfer  deed, 
stating  that  certain  stock  or  shares  is  or  are 
about  to  be  transferred  from  him  to  another, 
and  that  such  transfer  will  be  registered  unless 
due  cause  to  the  contrary  be  shown  within  a 
stated  number  of  days. 

This  must  necessarily  have  beneficial 
results,  for  knowledge  on  the  part  of  a  fraudu- 
lently inclined  person  that  such  a  practice  is 
carried  out  by  a  company  will  act  as  a  pre- 
ventative, quite  apart  from  the  opportunity 
thus  afforded  to  holders  of  stock  to  prevent 
a  forged  transfer  being  registered,  but 

(i)  The  company  is  under  no  obligation  to 

give  this  notice  ;  and 
(2)  Having  given  the  notice,  the  alleged 
transferor  is  not  estopped  from  subse- 
quently impeaching  a  forged  transfer  by 
reason  only  of  his  neglect  to  reply  to 
such  notice. 

Formation  Expenses.  —  The  expenses  in 
connection  with  the  formation  of  a  company, 
syndicate,  or  other  similar  body.  As 
regards  a  company,  they  are  sometimes  re- 
ferred to  as  the   "expenses  of  promotion," 


but  more  generally  as  the  "preliminary 
expenses."  {See  Preliminary  Expenses.) 
Form  of  Assent. — When  a  debtor  executes 
a  deed  of  assignment  for  the  benefit  of  his 
creditors,  or  makes  any  proposal,  and  it  is 
inconvenient  to  send  out  the  original 
document  for  execution  by  each  creditor, 
a  circular  letter  in  the  form  of  an 
assent  to  the  arrangement  is  issued  to  each 
creditor  so  that  he  may  sign  and  return  same 
should  he  think  fit.  {See  Deed  of  Arrange- 
ment.) 

Founders'  Shares.— Shares  in  the  nominal 
capital  of  a  joint  stock  company  allotted  to 
the  founders  or  to  other  persons  under  the 
following  circumstances  : — 

(i)  To  the  promoters  or  underwriters  of  the 
company  by  way  of  remuneration  for 
their  services,  or  in  consideration  of 
their  undertaking  to  pay  the  prelimin- 
ary expenses  of  the  company  or  to 
guarantee  the  issue  of  the  capital. 
(2)  A  vendor  sometimes  desires  part  of  his 
purchase  money  in  founders'  shares,  or 
in  a  speculative  concern  he  may  be  re- 
quired by  the  company  to  take  pay- 
ment in  that  way. 

{3)  As  an  inducement  to  likely  subscribers 
of  capital  it  is  sometimes  arranged  that 
for,  say,  every  /i,ooo  of  ordinary  shares 
subscribed  for  by  any  one  person,  such 
subscriber  will  be  entitled  to  an  allot- 
ment of,  say,  one  founder's  share. 
Founders'    shares    are    generally    few    in 
number  and  of  a  small   (nominal)  amount, 
and  in  a  successful  undertaking  may  prove  of 
great  (intrinsic)  value. 

The  shares,  as  a  rule,  carry  exceptional 
rights,  such  as  one-fourth  of  the  surplus  pro- 
fits after  paying  a  stated  dividend  upon  the 
ordinary  shares,  and  this  may  easily  result  in 
a  return  of  100  per  cent,  per  annum  or  more, 
because  of  the  comparatively  small  (nominal) 
value  of  the  shares.  There  are  numerous 
instances  of  a  /lo  founder's  share  being  worth 
over  ;^i,ooo. 

The  value  of  a  founder's  share  may  be  con- 
siderably affected  by  a  discretionary  clause 
in  the  company's  regulations  relative  to 
Reserves,  Depreciation  Fund,  and  such  like. 
Where  the  founders'  shares  were  entitled 
to   a  certain   proportion   of    all   the  profits 
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available  for  dividend  in  excess  of  15  per 
cent.,  it  was  held  that  "  profits  available  for 
dividend"  meant  the  profits  remaining  after 
the  directors  had  made  such  deductions  as 
they  considered  proper  under  the  discre- 
tionary clause  in  the  articles  of  association, 
and  they  were  accordingly  entitled  to  carry 
part  of  the  profits  to  a  Reserve  Fund, 
although  as  a  consequence  the  founders' 
shares  were  deprived  of  a  dividend.  {Fisher 
V.  Black  and  White  Publishing  Co.  (App.  Cas. 
1900.) 

The  rights  attached  to  the  shares  may  be 
stated  in  the  articles  of  association,  but  it  is 
more  general  to  specify  them  in  the  memo- 
randum, and  thus  render  the  rights  im- 
mutable. In  addition  to  a  special  share  in 
the  profits,  extra  voting  powers  may  be 
attached,  together  with  a  specified  proportion 
of  the  surplus  assets  (if  any)  in  the  event  of 
the  company  being  wound  up. 

The  number  of  founders'  or  management 
shares  [if  any),  and  the  nature  and  extent  of 
the  interest  of  the  holders  in  the  property 
and  profits  of  the  company  are  to  be  stated 
in  every  prospectus. 

F.P.A. — Free  from  particular  average.  [See 
Particular  Average.) 

Fraud. — Fraud  is  a  false  representation  of  fact 
made  with  a  knowledge  of  its  falsehood,  or 
recklessly  without  belief  in  its  truth,  with  the 
intention  that  it  should  be  acted  upon  by  the 
complaining  party  and  actually  inducing  him 
to  act  upon  it. —  [Anson.] 

A  contract  induced  by  fraud  is  voidable — 
not  void — and  the  person  defrauded  may 
eitjier 

(i)  Adopt  the  contract,  and  require  (a)  per- 
formance, or  {b)  damages  for  non- 
performance, or 

(2)  Avoid  the  contract. 

But  on  becoming  aware  of  the  fraud  notice  of 
intention  to  avoid  must  be  given,  or  the  party 
may  be  held  to  the  contract,  subject,  of 
course,  to  a  right  of  action  for  deceit.  If 
third  parties  acquire  rights  in  property  bona 
fide  and  for  value  before  the  avoidance  of  a 
fraudulent  contract  under  which  the  property 
was  originally  obtained,  such  rights  are  valid 
as  against  the  defrauded  party,  with  one 
exception,  viz.,  where  goods  are  obtained  by 
personation. 


Prior  to  the  Sale  of  Goods  Act  1893  a 
defrauded  owner  might  recover  his  goods 
from  a  bond  fide  purchaser  for  value,  on 
prosecuting  the  offender  to  conviction,  but 
section  24  of  that  Act  provides  that  "  where 
* '  goods  have  been  obtained  by  fraud  or  other 
'*  wrongful  means  not  amounting  to  larceny,  the 
"  property  in  such  goods  shall  not  re-vest  in 
"  the  person  who  was  the  owner  of  the  goods, 
"  or  his  personal  representative,  by  reason  only 
"  of  the  conviction  of  the  offender." 

The  convicting  Court  may,  however,  make 
a  "  restitution  order."     (See  Larceny.) 

From  an  accountant's  point  of  view  fraud 
is  more  particularly  of  importance  in  con- 
nection with  the  falsification  of  books  and 
accounts.  Frauds  of  this  nature  may  be 
committed  from  various  motives,  but  the 
most  usual  are  : — 

(i)  To  conceal  a  fraudulent  abstraction  of 

cash  or  stores. 
(2)  To  manipulate  accounts  so  as  to  show 
a  particularly  desired  trading  result, 
such   as   a  false   rate   or   amount   of 
profit  for  a  particular  period. 
The  mere  fact  that  one  in  a  position  to 
commit  fraud  will  gain  no  apparent  benefit 
by  it  should  not  be  taken  as  suggestive  that 
fraud  will  not  take  place. 

Cash  frauds  will  usually  take  the  form 
of:— 

(i)  The  suppression  of  cash  received  and 

failure  to  account  therefor. 
(2)  A   false  statement    as    to    cash   paid 

away. 
It  will  considerably  assist  an  auditor,  in  the 
prevention  of  fraud  of  this  nature,  if  a 
thorough  system  of  bookkeeping  is  in  force 
and  a  close  internal  check  is  kept  by  the 
various  members  of  the  staff  upon  each 
other ;  and  particularly,  as  a  matter  of 
individual  arrangement,  no  cashier  should  be 
concerned  in  the  wri  ting-up  of  Ledgers,  and 
no  Ledger  clerk  should  be  accountable  for 
cash. 

One  of  the  most  common  forms  of  tamper- 
ing with  cash  is  the  falsification  of  the  Bank 
Pass  Book  {q.v.),  either  by  an  alteration  of  the 
entries  therein,  or  by  the  obtaining  of  a 
duplicate  from  the  bank  under  the  plea  that 
the  old  book  has  been  lost,  or  otherwise.  An 
auditor    should,    therefore,    carefully   verify 
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the  entries  in  the  Bank  Pass  Book,  and  also 
satisfy  himself  by  application  to  the  bank 
that  the  Pass  Book  submitted  to  him  is 
genuine,  or  obtain  a  certificate  as  to  the 
balance  of  the  account  from  time  to  time. 

In  addition  to  the  internal  check  by  the 
staff,  referred  to  above,  cash  received  may  be 
verified,  where  practicable,  by  Counterfoil 
Receipt  Books,  by  surprise  visits  of  the 
auditor,  and,  w^here  possible  and  expedient, 
by  changing  the  person  in  charge  of  the 
cash,  and  such  like. 

Payments  should  be  carefully  vouched, 
and  care  taken  that  all  sums  of  any  magni- 
tude are  paid  by  cheque.  The  petty  cash 
should  be  kept  upon  the  "imprest"  system 
{q.v.).  Ledger  "  transfers"  and  items  written 
off  as  "allowances"  and  "bad  debts" 
should  also  be  examined,  and,  where  pos- 
sible, independently  vouched. 

Frauds  having  for  their  object  the  manipu- 
lation of  accounts  will  usually  take  the  form 
of:— 

(i)  Understatement  of  liabilities 
[a]  To  trade  creditors  ; 
{b)  To  loan  creditors  ;  and 
(c)  To  subscribers  of  capital. 
(2)  Overstatement  of  assets,  such  as 

(a)  Inflation  of  stock-in-trade  ; 

(b)  Inflation  of  book  debts,  e.g.,  by 

the  retention  upon  the  Ledger 
of  debts  which  have  been 
collected  or  which  are  known 
to  have  become  worthless  ;  and 

(c)  Overvaluation  of  plant  and  other 

assets. 
All  these  are  matters  for  careful  scrutiny 
by  an  auditor.     {See  Investigation.) 

Frauds,  Statute  of   [1679].— This  statute 

requires    certain     transactions    to    be     in 

writing  or  otherwise  evidenced,  to  prevent 

fraud  and  perjury.     The   provisions  with 

regard  to  leases  and  conveyances  have  been 

amended  by  the   Real  Property  Act   1845, 

and  the  combined  effect  of  the  two  statutes 

may  be  summarised  thus  :  — 

(i)  Leases  for  three  years  or  less  may  be 

by  parol  if  the  reserved  rent  is  at  least 

two-thirds    of    the    improved    annual 

value. 


(2)  Leases  for  upwards  of  three  years 
must  be  in  writing,  signed  by  the 
party  or  his  agent  authorised  in 
writing  (Statute  of  Frauds),  also 
sealed  and  delivered  (Act  of  1845). 

(3)  Leases  required  to  be  by  deed,  but 
reduced  to  writing  only,  may  be 
enforced 'as  agreements  for  leasesj  but 
parol  agreements  for  leases  cannot  be 
so  enforced,  even  if  for  less  than 
three  years,  because  of  section  4  of 
the  Statute  of  Frauds.     [See  below.) 

(4)  Assignments,  grants,  and  surrenders 
of  leases  must  be  by  deed.  This 
applies  to  all  leases,  so  that  although 
certain  leases  may  validly  be  by  parol 
[see  No.  i  above),  they  can  only  be 
assigned  by  deed. 

The  provisions  as  to  leases  for  three 
years  or  less  may  be  re-stated  thus:  — 
\a)  A  parol  lease  is  good;  [b)  a  parol 
agreement  for  a  lease  is  not  enforce- 
able ;    and    [c)    the    assignment    of    a 
parol  lease  must  be  by  deed. 
The    fourth    section    of    the    Statute    of 
Frauds   provides  that   no    action   shall   be; 
brought  in  respect  of  the  following  unless 
the    agreement    or    some    memorandum   or 
note  thereof    upon    which    such    action  is 
brought  is  in  writing  signed  by  the  party 
to  be  charged  or  his  agent  duly  authorised, 
viz.  :  — 
^i)  A  promise  by  an  executor  or  adminis- 
trator to  answer  damages  out  of  his 
own  estate. 

(2)  A  promise  by  any  person  to  answer  for 
the  debt,  default,  or  miscarriage  of 
another  [i.e.,  a  guarantee,  but  not  an 
indemnity). 

(3)  An  agreement  made  in  consideration 
of  marriage.  [Note — not  a  promise  to 
marry.) 

(4)  A  contract  for  the  sale  of  lands,  &c.> 
or  any  interest  in  or  concerning  them. 

Note. — A  deposit  of  title  deeds  of 
lands  with  a  creditor  without  a 
written  memorandum  has  been  held 
sufficient  to  create  an  equitable 
charge  on  such  lands  notwithstanding 
the  provisions  of  section  4.    This  has 
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been  referred  to  as  a  "  judicial 
repeal "  of  the  Statute  of  Frauds. 
Various  reasons  for  this  exception  to 
the  provisions  of  the  section  have 
been  given,  the  following  being  the 
chief  of  them  :  — 
{a)  Such  a  contract  is  partly  executed, 

and     is     not     a     contract     io     be 

performed. 

[b)  The  solemnity  of  the  act  of  deposit 
is  presumptive  evidence  that  an 
agreement  for  an  equitable 
mortgage  v^as  intended  (although 
in  fact  no  such  agreement  was 
made  in  writing). 

[c)  To  regard  the   deposit   as  invalid 

would   be   incompatible   with,  the 
recognition  oi  equitable  mortgages. 

[d)  Deeds  so  deposited  could  not  be 
recovered  at  law,  and  if  an  attempt 
to  recover  them  were  made  in 
equity  the  depositor  would  be 
required  to  do  equity — that  is,  to 
pay  the  money  he  had  borrowed 
on  the  security  of  the  deeds. 

(5)  An  agreement  which  is  not  to  be  per- 
formed within  the  space  of  one  year 
from  the  making  thereof. 

Note. — An     agreement     which     the 
parties  intend  shall  not  be  performed 
within   a  year  is  within   the   statute, 
but  an  agreement  not  so  intended  will 
not    be    within    the     statute    merely 
because  the  performance  does,  in  fact, 
extend  beyond  a  year.  As  an  instance, 
a  contract  for  a  year's  service  to  com- 
mence a  month  hence  would  require 
to  be  in  writing. 
The   fourth    section   does    not   require   the 
whole  of  the  contract  to  be  in  writing,   a 
note  or  memorandum  thereof  will  suffice  ; 
and  no  special   formalities   are  necessary, 
but  the  memorandum  should  contain 
(i)  The  names  of  the  parties. 

(2)  The  subject-matter  of  the  contract. 

(3)  The  terms  of  the  contract. 

(4)  The  consideration  (except  in  the  case 
of  a  guarantee). 

(5)  The  signature  of  the  party  to  be 
charged  or  his  agent  duly  authorised. 


These  particulars  or  requirements  need 
not  necessarily  appear  on  one  document — 
they  may  be  evidenced  by  several  [e.g.t 
correspondence)  provided  they  are  con- 
nected, and  the  note  or  memorandum  may 
be  made  at  any  time  before  action  is 
brought.  Although  for  the  purposes  of  the 
first  section  of  the  Act  (leases,  &c.)  an  agent 
must  be  authorised  by  writing,  the  fourth 
section  requires  no  such  formality ;  the 
agent  may  be  appointed  verbally,  in 
writing,  or  by  inference ;  he  may  act  by 
prior  authority,  whilst  ratification  of  his 
signature  is  sufficient ;  but  one  party  cannot 
act  as  agent  for  the  other.  It  has  been  held 
that  the  signature  on  a  telegram  form  is 
sufficient  to  comply  with  the  statute,  and  it 
is  conceived  that  the  use  of  the  sender's 
telegraphic  sobriquet  in  lieu  of  his  own 
name  would  suffice.  After  the  "  fall  of  the 
hammer"  an  auctioneer  is  agent  for  both 
buyer  and  seller,  and  may  sign  a  memo- 
randum to  satisfy  the  statute.  [See  Sale  of 
Goods.) 

It  must  be  noted  that  a  contract  which  is 
within  section  4,  but  not  entered  into  in 
compliance  therewith,  is  neither  void  nor 
voidable,  but  merely  unenforceable  by 
action  for  want  of  proof. 

The  7th  section  provides  that  "  all 
"  declarations  or  creations  of  trusts  or  con- 
"  fidences  of  any  lands,  tenements,  or 
"  hereditaments,  shall  be  manifested  and 
"  proved  by  some  writing  signed  by  the 
"  party  who  is  by  law  enabled  to  declare 
"  such  trusts,  or  by  his  last  will  in  writing, 
"  or  else  they  shall  be  utterly  void  and  of 
"  none  effect." 

The  above  provision  does  not  require  the 
trust  to  be  declared  in  writing,  but  only 
manifested  and  proved  in  such  manner,  so 
that  no  form  is  necessary  either  as  to  the 
language  or  the  nature  of  the  instrument 
by  which  it  is  sought  to  establish  the  trust, 
so  far  as  regards  satisfying  the  provisions 
of  the  statute. 

The  statute  does  not  apply  to  chattels 
personal,  so  that,  provided  they  are  to  take 
effect  in  the  lifetime  of  the  creator,  such 
trusts  may  be  created  by  parol.    {See  Will.) 
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The  17th  section,  as  amended  by  Tenter- 
den's  Act,  is  now  embodied  in  the  Sale  of 
Goods  Act  {q.v.). 

Fraudulent  and  Voluntary  Conveyances 
and  Settlements.— The  statute  13  Eliza- 
beth, c.  5,  provides  that  all  conveyances  and 
gifts  of  lands,  goods,  &c.,  "  to  the  end,  pur- 
"pose  and  with  intent  to  delay,  hinder,  or 
"  defraud  creditors  and  others  of  their  just 
"  and  lawful  actions,  debts,  &c.,"  shall  be 
utterly  void.  The  Act  does  not  affect  con- 
veyances, &c.,  for  valuable  consideration 
and  otherwise  bond  fide, 

"  The  principles  and  rules  of  the 
*'  common  law,  as  now  universally  known 
"  and  understood,  are  so  strong  against 
"  fraud  in  every  shape,  that  the  common 
"  law  would  have  attained  every  end  pro- 
"  posed  by  the  statute  13  Elizabeth,  chap. 
"5.  .  .  .  It  cannot  receive  too  liberal 
"  a  construction  or  be  too  much  extended  in 
"suppression  of  fraud."     (Lord  Mansfield.) 

Any  conveyance  of  property  or  creation  of 
a  charge  thereon,  which  would  in  the  event 
of  bankruptcy  be  deemed  a  fraudulent  pre- 
ference, is  an  act  of  bankruptcy,  and  such 
act  may  in  such  event  be  the  commencement 
of  the  bankruptcy. 

Section  47  of  the  Bankruptcy  Act  1883 
provides  that  any  settlement  of  property 
(not  being  (i)  a  settlement  made  before  and 
in  consideration  of  marriage,  or  (2)  made 
in  favour  of  a  purchaser  or  incumbrancer 
in  good  faith  and  for  valuable  considera- 
tion, or  (3)  a  settlement  made  on  or  for  the 
wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife)  shall  be  void 
against  the  trustee  in  bankruptcy  under  the 
following  circumstances:  — 

(i)  Where  the  settlor  becomes  bankrupt 
within  two  years  after  the  date  of  the 
settlement ; 

(2)  Where  the  settlor  becomes  bankrupt  at 
any  subsequent  time  within  ten  years 
after  the  date  of  the  settlement,  unless 
the  parties  claiming  under  the 
settlement  can  prove  tba> — 


{a)  The  settlor  was  at  the  time  of 
making   the    settlement   able   to 
pay  all  his  debts  without  the  aid 
of  the  property  comprised  in  the 
settlement,  and 
{b)  That  the  interest  of  the  settlor  in 
such  property  had  passed  to  the 
trustee  of  such  settlement  on  the 
execution  thereof. 
It   should    be    noted    that,     although    a 
settlement  may  not  be  impeachable  under 
the  Bankruptcy  Act  1883,  it  is  still  subject 
to  the  provisions  of  13  Eliz.,  c.  5.     On  the 
other  hand,  whilst  a  past  debt  will  consti- 
tute a  valuable  consideration  for  the  pur- 
poses of  the  Act  of  Elizabeth,  a  conveyance 
under  such  circumstances  may  amount  to  a 
fraudulent    preference    under     the    Act    of 
1883. 

The  word  "  void  "  in  section  47  of  the  Act 
of  1883  [supra)  should  be  read  as  "  void- 
able," so  that  the  title  of  a  bond  fide  pur- 
chaser for  value  from  the  donee  will  not  be 
defeated  in  the  event  of  the  subsequent 
bankruptcy  of  the  donor. 

But  where  a  person  in  order  to  defeat  his 
creditors  transferred  his  property  to  a 
bogus  company,  he  thereby  committed  an 
act  of  bankruptcy,  and  upon  bankruptcy 
supervening  his  trustee  was  held  entitled  to 
the  assets  of  such  company,  even  though  it 
had  gone  into  liquidation.  [Re  Hirth,  15 
T.L.R.  153.) 

The  questions  as  to  whether  (i)  a  pur. 
chaser  for  value  could  obtain  an  unim- 
peachable title  under  a  voluntary  settlement 
before  the  expiration  of  the  periods  men- 
tioned in  the  Act  of  1883,  and  whether  (2) 
such  a  title  could  be  forced  upon  an 
unwilling  purchaser  (having  ascertained  the 
facts),  have  been  the  subject  of  conflicting 
decisions. 

The  point  was  last  decided  by  the  Court 
of  Appeal  [Carter's  case,  1897)  to  the  effect 
that:  — 
(i)  A  voluntary  settlement  was  not  void 
under  section  47,  except  as  against  the 
trustee  in  bankruptcy  of  the  settlor. 
(2)  A  settlement    could    not    be    void  as 
against  such  a  trustee  until  there  was 
one. 


Fraudulent] 


i8i 


[Fraudulent 


(3)  A  trustee  in  bankruptcy  could  only 
avoid  ^  settlement  as  against  the 
volunteers,  but  a  bond  fide  purchaser 
for  value  could  make  a  good  title ; 
and 

(4)  The  vendors  of  property  who  derived 
their  title  as  grantees  under  a  volun- 
tary settlement  could,  therefore,  force 
such  a  title  upon  the  purchaser. 

The  trustee  of  a  settlement  (which  but  for 
the  bankruptcy  of  the  settlor  would  have 
been  valid)  is  entitled  to  a  lien  upon  the 
property  for  expenses  properly  incurred  by 
him  as  trustee,  notwithstanding  the  subse- 
quent avoidance  of  the  settlement  under  the 
above  section.     [Re  Holden,  20  Q.B.D.  43.) 

It  was  held,  prior  to  1890,  that  section  47 
does  not  apply  to  administration  orders  in 
respect  of  the  estates  of  deceased  debtors, 
and  section  21  of  the  1890  Act  has 
apparently  not  affected  this  decision.  [See 
Deceased  Insolvent.) 

Ante-nuptial  Settlements. 

(i)  Where  a  settlement  is  made  before, 
and  in  consideration  of,  marriage, 
and  the  settlor  is  not  at  the  time  of 
making  the  settlement  able  to^  pay  all 
his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement; 
or 

(2)  Where  a  covenant  or  contract  is  made 
in  consideration  of  marriage  for  the 
future     settlement     on     or     for     the 
settlor's    wife     or    children     of     any 
money   or   property   wherein   he   had 
not  at  the  date  of  his  marriage  any 
estate  or  interest  (not  being  property 
of,  or  in  right  of,  his  wife) ; 
and  the    settlor   is    adjudged   bankrupt,  or 
compounds  or  arranges  with  his  creditors, 
the  Court  may  refuse  or  suspend  an  order 
of   discharge,    or   grant   a  conditional   dis- 
charge, or  refuse  to  approve  a  composition 
or  arrangement,  as  the  case  may  be  (in  like 
manner  as  if  the  debtor  had  been  guilty  of 
fraud)  if  it  appears  to  the  Court  that 
{a)  Such    settlement,   covenant,    or    con- 
tract was  made  in  order  to^  defeat  or 
delay  creditors,  or 


[b)  Was  unjustifiable  having  regard  to  the 
state  of  the  settlor's  affairs  at  the 
time  when  such  settlement  was  made. 
(Bankruptcy  Act  1883,  section  29.) 

Marriage  being  a  valuable  consideration 
— "  the  highest  of  all  considerations " — 
ante-nuptial  settlements  are  excluded  from 
section  47  of  the  Act  of  1883,  and  are  not 
voidable  at  the  instance  of  the  trustee  ;  but 
the  granting  of  same  under  the  above 
circumstances  is  punishable  in  so  far  as 
such  an  act  will  affect  the  bankrupt's 
discharge. 

Where,  however,  such  a  covenant  or 
contract  is  made  for  the  future  settlement 
on  or  for  the  settlor's  wife  or  children  of 
any  money  or  property  wherein  he  had  not 
at  the  date  of  his  marriage  any  estate  ar 
interest,  whether  vested  or  contingent  in 
possession  or  remainder  (not  being  money 
or  property  of,  or  in  right  of,  his  wife),  and 
the  settlor  becomes  bankrupt  before  the 
property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  the  covenant  or 
contract  it  will  be  void  against  the  trustee 
in  bankruptcy,  notwithstanding  that  it  was 
made  in  consideration  of  marriage.  (Section 
47  (2).) 

An  application  to  set  aside  or  avoid  any 
settlement  or  conveyance  must  be  heard  and 
determined  in  open  Court.     (Rule  6.) 

Fraudulent  Debtors. — The  Debtors  Act 
1869  enumerates  certain  acts  the  commis- 
sion of  which  by  a  bankrupt  with  intent  to 
defraud  renders  him  liable  to  imprison- 
ment.    [See  Debtors  Act  1869.) 

Fraudulent  Preference. — 
Bankruptcy. 
Every  conveyance  or  transfer  of  property, 
or  charge  made  thereon,  every  payment 
made  or  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered,  by 
any  person  unable  to  pay  his  debts  as  they 
become  due,  from  his  own  money,  in 
favour  of  any  creditor  or  any  person  in 
trust  for  any  creditor  with  a  view  of 
giving  such  creditor  a  preference  over  the 
other  creditors,  shall,  if  the  person  making, 
taking,  paying,  or  suffering  the  same  is 
adjudged     bankrupt      on      a     bankruptcy 
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petition  presented  within  three  months  after 
the  date  of  making,  taking,  paying  or 
suffering  the  same,  be  deemed  fraudulent 
and  void  as  against  the  trustee  in  the 
bankruptcy. 

The  rights  of  any  person  making  title  in 
good  faith  and  for  valuable  consideration 
through  or  under  a  creditor  of  the  bankrupt 
are  not  affected  by  the  above  provisions. 
(1883  Act,  section  48.) 

Where  a  receiving  order  is  made  against  a 
judgment  debtor  in  lieu  of  committal 
under  the  Debtors  Act  1869,  ....  the 
provisions  as  to  the  avoidance  of  fraudu- 
lent preferences  shall  apply  as  if  the  debtor 
had  been  adjudged  bankrupt  on  a  bank- 
ruptcy petition  presented  at  the  date  of  the 
receiving  order.     (1890  Act,  section  20.) 

The  intention  of  the  bankrupt  is  the  main 
factor  in  deciding  whether  any  given  trans- 
action is  a  "  preference "  or  not,  i.e.,  the 
bankrupt  must  have  acted  with  a  view  of 
giving  a  creditor  preference  over  the  other 
creditors,  and  the  payment  which  it  is 
sought  to  impeach  must  have  been  made  to 
that  particular  creditor,  so  that  a  payment 
made  to  a  creditor  in  order  to  relieve  a 
surety  cannot  be  recovered  by  the  trustee 
a^  a  fraudulent  preference. 

Where  the  transaction  is  the  result  of 
hond  fide  pressure,  the  trustee  in  bankruptcy 
will  have  some  difficulty  in  making  out  a 
case  of  fraudulent  preference. 

So  where  a  trustee  has  committed  a 
breach  of  trust,  and  before  his  bankruptcy 
makes  good  the  breach  out  of  his  own  pro- 
perty, the  trustee  in  the  bankruptcy  cannot 
recover  the  property,  for  it  has  been 
decided  that  such  an  act  does  not  amount 
to  a  fraudulent  preference,  but  an 
endeavour  by  the  bankrupt  to  cover  up  his 
wrong  and  so  prevent  proceedings  being 
taken  against  him.  [New  v.  Hunting, 
1897.) 

Nor  does  the  payment  of  a  debtor's 
trade  bills,  in  due  course  and  in  the 
ordinary  way  of  business,  amount  (of  itself) 
to  a  fraudulent  preference,  the  inference 
primd  facie  being  that  the  bills  are  paid,  not 
to  prefer  the  bill-holders,  but  to  enable  the 


debtor  to  continue  his  business.  [Re  Clay 
&^  Sons,  1896.) 

To  make  a  conveyance  or  transfer  of  pro- 
perty, or  to  create  a  charge  thereon,  which 
would  be  void  as  a  fraudulent  preference 
if  the  transferor  were  adjudged  bankrupt,  is 
now  an  act  of  bankruptcy,  and  the  fact  that 
a  bankrupt  has  within  three  months  pre- 
ceding the  date  of  the  receiving  order  given 
an  undue  preference  to  any  of  his  creditors 
must  be  considered  by  the  Court  when. 
hearing  the  application  for  the  bankrupt's 
discharge.  "  An  undue  preference,"  it 
must  be  noted,  is  a  wider  term  than  "  a 
fraudulent  preference,"  for  although  a 
transaction  may  not  be  of  such  a  nature 
that  it  could  be  set  aside  as  fraudulent,  it 
may,  nevertheless,  be  "  undue,"  and  so 
affect  the  bankrupt's  discharge. 

To  avoid  an  alleged  fraudulent  prefer- 
ence, the  trustee  must  first  prove  that  the 
debtor  was  insolvent  when  the  payment, 
&c.,  was  made  ;  the  party  supporting  the 
payment,  &c.,  must  then  show  that  it  was 
not  made  with  a  view  of  giving  him 
a    preference.     (7?^  Eaton  &=  Co.,   1897.) 

Company  Ltquiidation. 
Any  act  relating  to  property  which  would, 
if  done  by  or  against  any  individual  trader, 
be  deemed  in  the  event  of  his  bankruptcy 
to  have  been  done  by  way  of  undue  or 
fraudulent  preference  of  the  creditors  of 
such  trader,  is,  if  made  or  done  by  or 
against  any  company,  deemed,  in  the 
event  of  the  company  being  wound  up,  to 
be  done  by  way  of  undue  or  fraudulent 
preference  of  the  creditors  of  the  company, 
and  is  invalid  accordingly ;  and  for  this 
purpose  the  presentation  of  the  petition,  in. 
the  case  of  a  company  being  wound  up  by 
or  under  the  supervision  of  the  Court,  and 
a  resolution  for  winding  up  the  company  in 
the  case  of  a  voluntary  winding-up,  are 
deemed  to  correspond  with  the  act  of  bank- 
ruptcy in  the  case  of  an  individual  trader. 
(1862  Act,  section  164.) 

Freehold. — In  theory  there  is  no  such  thing 
as  absolute  ownership  of  land,  all  land 
being  held  either  directly  or  indirectly 
from  the  Crown,    and    a    person  can   only 
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hold  an  estate  in  land  which  may  vary  in 
extent  of  interest. 

A  freehold  is  the  most  extensive  estate 
which  can  exist  in  land,  and  is  virtually 
equivalent  to  absolute  ownership.  It 
carries  with  it  the  right  of  absolute  dis- 
posal or  settlement  by  the  holder,  and  if 
he  dies  intestate  the  land  descends  to  his 
heirs  generally.     {See  Fee  Simple.) 

Free  of  Duty.— 

Legacies : — 

In  the  absence  of  express  direction  to  the 
contrary  in  the  will,  legacy  duty  is  payable 
by  the  legatee,  even  though  the  legacy  is  to  a 
creditor  in  discharge  of  a  debt  due  from  a 
third  person.  A  direction  to  pay  legacy  duty 
will  not  include  succession  duty  payable  in 
respect  of  leaseholds.  A  general  direction  in 
the  will  to  pay  all  legacies  free  of  duty  will 
include  legacies  given  by  the  codicil,  but  a 
direction  in  the  will  to  pay  the  duty  on  all 
legacies  herein  given  will  not  include  legacies 
given  in  the  codicil. 

Legacies  given  ' '  free  from  deduction  and 
expense ' '  will  be  payable  free  of  legacy  duty, 
but  a  bequest  of  an  annuity  "free  from  de- 
duction," although  relieving  the  annuitant  of 
the  legacy  duty,  will  not  extend  to  income 
tax.  A  testator  may,  however,  expressly 
direct  that  the  income  tax  upon  an  annuity 
be  payable  out  of  his  estate. 

A  direction  that  a  legacy  is  to  be  paid  free 
of  duty  amounts  to  an  increase  of  the  legacy 
itself,  and  a  specific  bequest  free  of  duty 
amounts  to  a  further  pecuniary  legacy  to  the 
extent  of  the  duty,  so  much  so  that  in  the 
event  of  a  deficiency  of  assets,  such  pecuniary 
legacy  must  abate  pari  passu  with  the  others 
of  that  class. 

The  "extra  legacy,"  however,  is  not  liable 
to  duty,  the  Act  36  Geo.  III.,  c.  52,  sec.  21, 
providing  that  money  left  to  pay  legacy  duty, 
if  payable  out  of  a  fund  other  than  the 
legacy  {e.g.,  the  residue),  is  not  liable  to  duty. 
Thus,  a  bequest  to  a  stranger  in  blood  of 
^100  free  of  duty  would  "cost"  the  estate 
/no  altogether.  Had  the  testator,  however, 
bequeathed  the  whole  ;^iio  to  the  stranger  in 
"blood,  directing  him  to  pay  his  own  duty, 
the  legatee  would  receive  £1  less,  the 
legacy   duty  being  ^i   more.     This  is  the 


result  of  the  above  section,  which 
exempts  from  duty  money  left  to  pay  duty, 
but  only  when  payable  out  of  some  fund 
other  than  the  legacy  itself. 

It  is,  therefore,  obvious  that  if  a  testator 
desires  to  bequeath  certain  sums  subject  to 
legacy  duty  he  can  first  decide  upon  his 
bequests,  and  after  deducting  the  legacy 
duties  respectively  payable,  leave  the  net 
sums  to  the  various  legatees  free  of  duty. 
By  so  doing,  he  gives  the  pecuniary  legatees 
the  amounts  desired,  and  increases  the 
residue  by  the  amount  of  the  legacy  duty 
upon  the  legacy  duty,  which  would  other- 
wise have  been  payable. 
Successions :  — 

The  duty  upon  successions  is  chargeable 
to  the  successor  in  the  absence  of  express 
directions  tO'  the  contrary,  and  is  a  first 
charge  upon  the  succession.  As  in  the  case 
of  legacy  duty,  property  applied  to  pay  suc- 
cession duty  under  trust  for  that  purpose  is 
not  itself  liable  to  succession  duty,  but  the 
exemptions  in  the  Legacy  Duty  Act  and  the 
Succession  Duty  Act  apply  only  to  the 
duties  respectively  levied  by  them — that  is 
to  say,  there  is  no  "cross  exemption." 

If,  therefore,  a  succession  is  directed  to 
be  free  of  succession  duty,  and  it  is 
further  directed  that  such  duty  is  to  be 
paid  out  oiihe personalty  oi  the  testator  the 
duties  payable  would  be  :  — 

(i)  Succession  duty  upon  the  succession, 
and 

(2)  Legacy     duty     upon     the     succession 
duty. 

Settlements :  — 

The  settlement  estate  duty  (of  i  per  cent.) 
leviable  in  respect  of  a  legacy  or  other 
personal  property  settled  by  the  will  of  a 
deceased  person  is,  unless  the  will  contains 
an  express  provision  to  the  contrary,  pay- 
able out  of  the  settled  legacy  or  property 
in  exoneration  of  the  rest  of  the  deceased's 
estate. 


In  the  above  the  term  "free  of  duty"  has 
been  dealt  with  as  regards  the  incidence  of 
duty  as  between  the  estate  and  the  bene- 
ficiaries.    For   the  circumstances  entitling 
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to  exemption,  see  Estate  Duty,  Legacy 
Duty,  Settlement  Estate  Duty,  Succession 
Duty. 

Free  of  Income  Tax.— A  term  denoting  that 
a  dividend  or  other  payment  in  the  nature 
of  income  is  not  subject  to  specific  deduc- 
tion  in   respect   of   income   tax.      In    such 
cases  the  tax   is  payable  to  the  Revenue 
authorities  by  the  payer  of  the  dividend, 
&c.,  and  not  by  the  payee.     Dividends  on 
preference  stocks  and  shares,   and  interest 
on  bonds,  debentures,  mortgages,  or  other 
forms  of  loan,  are  not  payable  free  of  tax, 
a  deduction  at  the  current  rate  being  made 
from     the     respective     amounts     payable. 
Ordinary    dividends    are,    however,     often 
paid  "free  of  tax,"  but  it  is  necessary  in 
the  interest  of  the  holders  of  the  ordinary 
stock  or  shares  that  all  prior  and  fixed  pay- 
ments  be     subject    to    deduction    in   this 
respect,   as  they   are  not   admitted  by   the 
Revenue   as  "  outgoings "   in  assessing  the 
profits  of  the  undertaking  in  question  for 
income   tax  purposes.     As   a  consequence, 
to    pay    (say)     a     5     per    cent,    preference 
dividend  free  of  tax  would  be  tantamount 
to  a  dividend  in  excess  of  5  per  cent,  to  the 
extent  of    the    income    tax    thereon    at  the 
current  rate.     But  there  is  nothing  to  pre- 
vent a  preference  dividend  being  paid  free 
of  tax  if  the  regulations  of  the  company  so 
provide,   and  in   rare  cases   this  has  been 
done.      Although    a   dividend    on    ordinary 
shares  may  be  declared  and  paid  free  of 
tax,  it  must  be  noted  that  the  income  tax 
upon  the  dividend  is  really  paid  by  the  com- 
pany, so  that  the  income  is  only  free  of  tax 
as  between    the    company    and  the  share- 
holder.    Where  tax  is   deducted  the  divi- 
dend    or     interest     warrant     is     generally 
accompanied  by  a  formal  certificate  of  such 
deduction,     which     is     accepted     by     the 
Revenue  either  (i)   as  justification  for  the 
omission  of  such  income  from  the  return 
of  taxable  income,  or  (2)  as  evidence  of  a 
right  to  repayment  of  the  tax  deducted,  or 
part   of   it,    if   the    total    income    from    all 
sources   justifies   exemption   or   abatement. 
When  claiming  exemption  or  abatement,  as 
the    case    may    be,    the    taxpayer    must 
obviously     include     all     income,     whether 


already  taxed  or  not,   in   stating  his  total 
income  from  "  all  sources  whatsoever." 
Freight. — The  sum  payable  by  merchants  or 
others  either  for  chartering  a  ship  or  part 
of  her,  or  for  sending  goods  in  a  general 
ship.    The  amount  is  generally  fixed  by  the 
charter-party,  or  bill  of  lading,  as  the  case 
may  be,  but  in  the  absence  of  any  arrange- 
ment a  sum  would  be  payable  in  accord- 
ance   with    custom.       In    the    absence    of 
agreement   to   the   contrary,    freight  is   not 
payable  unless  the  goods  are  delivered  or 
are  ready    for    delivery    according    to  the 
contract.      In    practice,    however,    bills    of 
lading  provide  otherwise,  for  instance,   [a) 
freight  payable  on    shipment   of  goods,    or 
{V)  freight  payable  in  exchange  for  bills  of 
lading,  or  [c)  freight  payable  on  departure 
of    vessel,    &c.       It    is    almost    invariably 
provided    that    freight    be    payable    "  ship 
lost     or     not     lost."       Where     freight     or 
a     proportion     thereof     is      paid      before 
delivery   of  the  cargo  it  is  called  advance 
freight,  and  if  the  goods  are  lost  by  perils 
which  have  been   excepted   in   the   bill   of 
lading,    the    advance    freight    will    not  be 
recoverable  from  the  shipowner ;  a  shipper 
has  therefore   an  insurable  interest  in  the 
advance  freight,   in  the   form   of   an   addi- 
tional value  upon  the  goods  to  be  carried. 
A  shipowner  may  have  a  lien  on  goods, 
carried  for  the  freight,   either  by  common 
law  or  by  express  agreement. 

The  common  law  lien  (possessory)- 
applies  to  all  goods  coming  to  the  same 
consignee  on  the  same  voyage  for  freight 
due  on  all  or  any  of  them,  but  it  does  not 
extend  to  goods  on  different  voyages  under 
different  contracts. 

The  lien  may  be  waived  (i)  by  agreement 
to  that  effect,  or  (2)  by  delivering  the  goods 
without  demanding  payment,  or  (3)  by 
taking  a  bill  for  the  amount  of  freight. 

The  common  law  lien  does  not  extend  to> 
port  charges  and  wharfage  dues  on  the 
goods,  nor  for  dead  freight  or  demurrage. 
Liens  may  be  expressly  stipulated  for,  to- 
cover  almost  all  charges,  but  the  clause  in 
a  bill  of  lading  giving  a  lien,  otherwise 
non-existent,  should  be  clearly  brought  to 
the  notice  of  the  shipper. 
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Freight  pro  rata  itineris.— Freight  propor- 
tional to  the  whole,  as  the  actual  distance 
carried  is  to  the  distance  originally  con- 
templated, when  a  shipowner  delivers 
goods  short  of  their  destination.  Such  freight 
is  ordinarily  not  payable,  but  it  may  be 
claimed  under  certain  circumstances,  such 
as  (i)  where  there  is  an  agreement  express 
or  implied  to  that  effect,  or  (2)  where  there 
is  a  voluntary  acceptance  of  the  goods  in 
such  a  way  as  to  show  that  the  carrying 
of  the  goods  to  the  port  of  destination  is 
dispensed  with  by  the  consignee. 

French   Rente. — See  Rente. 

Friendly  Societies. — The  Friendly  Societies 
Act  1896  provides  that  every  registered 
society  and  branch  is  required,  once  at 
least  in  every  year,  to  submit  its  accounts 
for  audit  either:  — 

(i)  To  one  of  the  public  auditors 
appointed  by  the  Treasury,  who 
determine  from  time  to  time  the  rates 
of  remuneration  to  be  paid  them,  or 

(2)  To  two  or  more  persons  appointed,  as 
the  rules  of  the  society  provide. 

In   the  case   of   certain   societies   receiving 
contributions   by   collectors,    termed    "  col- 
lecting   societies,"    the    accounts    must    be 
certified     by     some     person     carrying     on 
publicly    the    business    of    an    accountant. 
The  auditors  are  entitled  to  access  to  all  the 
books     and     accounts     of    the     society     or 
branch,  and  are 
(i)  To  examine  the   annual  return   (here- 
after mentioned)  and  verify  the  same 
by  comparison  with  the  accounts  and 
vouchers  relating  thereto,  and 
(2)  To    sign    the    same    as    correct,    duly 
vouched  and  in  accordance  with  law, 
or   specially   report    to   the    society   if 
otherwise. 

The  society  or  branch  must  once  in  every 
year  send  to  the  Registrar  of  Friendly 
Societies  a  return  (called  the  annual 
return)  of  the  receipts  and  expenditure, 
funds  and  effects  of  the  society  or  branch, 
as  audited,  and  a  copy  of  any  special  report 
of  the  auditors.  A  copy  of  the  last  Balance 
Sheet,  together  with  any  special  report  of 


the  auditors,  is  always  to  be  hung  up  in  a 
conspicuous  place  at  the  registered  office, 
and  every  member  is  entitled  to  a  copy 
thereof,  and  is  also  entitled  to  inspect  the 
books  of  the  society. 

Fructus  Industriales. — Industrial  growing 
crops;  emblements;  e.g.,  corn  and 
potatoes. 

Fructus  Naturales. — Natural  productions  of 
the  land,  such  as  grass  and  timber. 

Funy=paid  Shares. — Shares  in  respect  of 
which  there  is  no  further  liability,  the  total 
cash  originally  payable  thereon  being  either 
paid  or  considered  as  paid. 

Funding. — The  process  by  which  a  floating 
debt  is  converted  into  stock  ;  the  blending 
together  of  several  debts  of  different 
denominations  into  one  great  debt  clearly 
defined  in  amount,  upon  which  interest 
is  to  be  paid  at  a  stated  rate  until  the  debt 
is  redeemed. 

Funeral  Expenses.  —  The  reasonable  ex- 
penses of  burying  a  deceased  person  are 
always  a  first  charge  upon  the  deceased's 
estate.  Such  expenses  may  be  de- 
ducted from  the  value  of  the  estate  for 
the  purpose  of  arriving  at  the  amount  of 
estate  duty  payable,  but  the  costs  of 
mourning,  the  tombstone,  and/or  the 
transfer  of  the  body  of  the  deceased  to  a 
distant  place  of  interment,  are  not  allowed 
as  a  deduction. 

As  between  the  various  beneficiaries  of  a 
deceased  person's  estate,  the  funeral 
expenses  constitute  a  capital  charge. 

In  the  administration  in  bankruptcy  of 
the  property  of  a  deceased  debtor,  the  claim 
of  the  personal  representative  of  the 
deceased  to  the  payment  of  the  proper 
funeral  expenses  incurred  by  him  is  deemed 
a  preferential  claim,  and  is  to  be  paid  in 
full  out  of  the  debtor's  estate  in  priority  to 
all  other  debts.  The  Preferential  Pay- 
ments in  Bankruptcy  Act  1888  expressly 
reserves  this  priorit}'  to  funeral  expenses. 

The  question  as  to  what  are  reasonable 
and  proper  funeral  expenses  depends  upon 
the  circumstances  of  each  particular  case, 
special  regard  being  had  to  the  state  of  life 
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in  which  the  deceased  had  lived.  If  a  clear 
case  of  extravagance  be  made  out  against 
the  executor  in  this  connection  (particu- 
larly if  the  estate  is  insolvent)  it  will 
amount  to  a  devastavit  to  the  extent  of  the 
excess  over  what  would  have^  been  right  and 
propter. 

Future  Book  Debts.— A  person  may  validly 
assign  all  or  any  of  the  book  debts  due  and 
owing,  or  which,  during  the  currency  of  a 
given  period,  may  become  due  and  owing  to 
the  assignor,  provided  that  in  order  to  give 
the  assignee  of  a  future  chose  in  action  a 
right  to  the  same,  it  must,  upon  coming 
into  existence,  answer  the  description  in  the 
assignment — that  is  to  say,  it  must  be 
capable  of  being  identified  as  that  which 
was  intended  to  be  assigned.  [Tailby  v. 
Official  Receiver,  13  App.Cas.  523.) 

Futures. — Future  goods  may  be  the  subject  of 
a  contract  of  sale,  and  they  are  defined  by 
the  Sale  of  Goods  Act  as  "goods  to  be 
"  manufactured  or  acquired  by  the  seller 
"after  the  making  of  the  contract  of  sale." 
[See  Differences.) 


G. 


Oarnishee. — A  person  upon  whom  an  order 
has  been  served  by  the  Court,  upon  the 
application  of  a  judgment  creditor  of  a 
third  party,  warning  him  not  to  pay  a  debt 
he  owes  to  the  third  party.  [See  Attach- 
ment of  Debt.) 

Oazette  Notice. — The  Gazette  is  a  Govern- 
ment newspaper,  and  is  issued  every 
Tuesday  and  Frida}'-  for  the  publication  of 
official  orders,  notices,  &c. 

All  notices  for  insertion  in  the  Gazette 
must  be  properly  authenticated.  Where  the 
notices  are  not  supplied  by  the  Board  of 
Trade  the  signature  of  a  solicitor  as 
witness  is  generally  sufficient.  Where  the 
attestation  is  not  made  by  a  solicitor,  a 
declaration  is  required.  (But  see  Voluntary 
Winding-up,  infra.) 

The  principal  matters  necessitating  a  notice 
in    the     Gazette,     so     far     as     regards    an 


accountant's  sphere,  may  be  summarised 
as  under  :  — 

Bankruptcy. 

Receiving  order. 

First  meeting  of  creditors. 

Appointment  of  trustee. 

Public  examination. 

Adjudication. 

Approval  of  composition  or  scheme. 

Intention  to  declare  a  dividend. 

Declaration  of  dividend. 

Intention  to  transfer  a  surplus  from  a 
separate  estate  to  a  joint  estate  on  the 
ground  that  there  are  no  creditors 
under  such  separate  estate. 

Application  for  discharge  by  debtor. 

Order  on  application  for  discharge. 

Release  of  trustee. 

All  the  above  bankruptcy  notices  must  be 
gazetted  through  and  by  the  Board  of  Trade. 
(Rule  280.)  The  notices  must  be  in  the  pre- 
scribed form,  and  a  fee  of  five  shillings  per 
notice  is  payable,  which  may  be  charged 
against  the  estate. 

A  copy  of  the  London  Gazette  containing 
any  notice  inserted  therein  in  pursuance  of 
the  Bankruptcy  Acts  shall  be  evidence  of 
the  facts  stated  in  the  notice. 

The  production  of  a  copy  of  the  London 
Gazette  containing  any  notice  of  a  receiving 
order,  or  of  an  order  adjudging  a  debtor  bank- 
rupt, shall  be  conclusive  evidence  in  all  legal 
proceedings  of  the  order  having  been  duly 
made,  and  of  its  date.  (1883  Act,  section 
132-) 

Compulsory  Winding-up. 

Winding-up  order. 

First    meetings     of     creditors     and     con- 

tributories. 
Appointment  of  liquidator. 
Public     examination     of     directors     and 

others. 
Intention  to  declare  a  dividend. 
Declaration  of  dividend. 
Release  of  liquidator. 

All  the  foregoing  "  winding-up "  notices 
requiring  publication  in  the  Gazette  are  to 
be  gazetted  by  the  Board  of  Trade.  (Rule 
192.)    The  notices  must  be  in  the  prescribed 
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form,  and  a  fee  of  five  shillings  per  notice 
is  payable,  which  may  be  charged  against 
the  estate. 

Voluntary  Winding-up. 

Notice  of  any  special  or  extraordinary 
resolution  passed  for  winding-up  a  company 
voluntarily  must  be  given  by  advertisement 
in  the  Gazette.  (1862  Act,  section  132.) 
(For  requirements  as  to  filing  with  Regis- 
trar see  title  Resolution.) 

The  notice  for  the  Gazette  must  be  signed 
by  the  chairman  oi  the  meeting  at  which 
the  resolution  was  passed — the  confirma- 
tory meeting  in  the  case  of  a  special  resolu- 
tion. The  signature  is  generally  attested 
T>y  a  solicitor  (not  necessarily  a  commis- 
sioner for  oaths),  which  attestation  is 
.accepted  by  the  Gazette  officials  as  sufficient 
evidence,  and  according  to  the  printed 
regulations  the  signature  of  a  Chartered 
Accountant  in  certain  cases  will  be  accepted 
in  place  of  that  of  a  solicitor  ;  but  where 
the  attesting  witness  is  not  a  solicitor,  or 
other  person  whose  attestation  is  accept- 
able, such  witness  is  required  to  make  a 
declaration  to  the  effect  [inter  alia)  (i)  that 
the  resolution  was  duly  passed  at  the  meet- 
ing or  meetings;  (2)  that  the  signatory  to 
the  resolution  was  the  duly  appointed  chair- 
man ;  and  (3)  that  the  signature  to  the  copy 
of  the  resolution  is  the  chairman's  proper 
handwriting.  The  declaration  requires  a 
2s.  6d.  stamp,  and,  for  the  purpose  of 
■Gazette  notices,  such  declarations  are  not 
'exempt  from  stamp  duty.  [See  Declaration.) 

The  liquidator  must  give  at  least  one 
month's  previous  notice  in  the  Gazette  of 
the  final  general  meeting  of  a  company  at 
which  the  accounts  of  the  liquidator  are  to 
be  presented. 


There  is  no  express  provision  that 
advertisements  for  claims  should  appear  in 
the  Gazette,  but  "proper  advertisements" 
•should  be  published ;  and  in  the  case  of  a 
•company  being  wound  up  by  the  Court  a 
•notice  in  the  Gazette  will  generally  be 
•ordered. 


Partnership : — 

An  advertisement  in  the  Gazette  stating 
that  a  partnership  has  been  dissolved  is 
deemed  notice  erf  such  dissolution  to  all 
persons  who  have  not  had  dealings  with 
the  firm  before  the  date  of  the  dissolution 
so  advertised. 

The  Gazette  officials  require  the  notice  of 
dissolution  to  be  signed  by  all  the  partners 
named  therein  or  by  their  legal  representa- 
tives, and  attested  by  a  solicitor.  If  the 
notice  is  not  signed  by  all  the  partners  or 
their  legal  representatives,  it  must  be 
accompanied  by  a  statutory  declaration 
made  by  a  solicitor  to  the  effect  that  such 
notice  is  given  in  pursuance  of  the  terms 
of  the  partnership  to  which  it  relates. 

Administration  :  — 

The  statutory  advertisement  for  claims 
under  Lord  St.  Leonard's  Act  should  be 
inserted  in  the  Gazette,  as  the  Court  must  be 
satisfied,  in  the  event  of  any  action  arising, 
that  the  representatives  gave  proper  notice, 
and  the  insertion  of  a  notice  in  the  Gazette 
would  invariably  form  part  of  a  "proper 
notice." 

The  notice  for  the  Gazette  must  be  signed 
by  the  solicitor  for  the  legal  representatives, 
or  by  the  representatives  themselves  and 
attested  by  the  solicitor. 

General  Acceptance. — Sec  Acceptance, 

General  Agent. — See  Agent. 

General  Average  is  a  loss  arising  from  a 
necessary  sacrifice  purposely  made  for  the 
preservation  of  the  ship  and  cargo  and  all 
on  board  from  danger.  The  sacrifice  may 
consist  of  throwing  some  of  the  cargo  over- 
board, or  destroying  a  portion  of  the  ship, 
or  may  take  the  form  of  extraordinary- 
expenditure.  The  sacrifice  having  been 
made  on  behalf  of  all  must  be  replaced  by 
the  contribution  of  all.  This  is  a  right  of 
contribution  which  exists  independently  of 
marine  insurance,  but  a  person  having  paid 
such  contribution  has  a  right  (if  insured)  to 
recover  the  amount  from  the  underwriter. 

General  Ledgers. — This  term  will  include  all 
Ledgers  other  than  the  Private  Ledger,  and 
is   often    used    in    contradistinction   to  the 
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latter.  Where,  however,  special  Ledgers 
are  kept,  such  as  Personal,  Nominal,  Con- 
signment, and  the  like,  they  should  be 
referred  to  by  their  special  names,  so  that 
the  term  General  Ledger  might  be  restricted 
to  one  which  includes  the  Personal 
Accounts  (debtor  and  creditor),  the 
Nominal  and  the  Real  Accounts — in  fact, 
the  accounts  of  the  trader  generally, 
excluding  only  the  private  accounts,  which 
are  recorded  in  the  Private  Ledger. 

General  Legacy.— S^^  Legacy. 

General  Lien.  — S^^  Lien. 

General  Meeting.— A  general  meeting  of  the 
members  of  a  company  registered  under 
the  1862  Act  must  be  held  once  at  least  in 
every  year,  ending  on  31st  December — not 
the  period  of  twelve  months  ending  upon 
the  anniversary  of  the  incorporation  of  the 
company. 

The  -first  meeting  of  the  company  must 
be  held  within  a  period  of  not  less  than 
one  month  nor  more  than  three  months 
from  the  date  at  which  the  company  is 
entitled  to  commence  business.  In 
"private  "  companies  this  is  the  date  of  the 
certificate  of  incorporation. 

This  meeting  is  called  the  "  Statutory 
Meeting  "  {q.v.). 

Any  number  of  meetings  may  be  held  in 
each  year,  but  the  first  general  meeting  in 
each  year  is  called  the  ordinary  (annual) 
general  meeting,  all  other  general  meet- 
ings being  called  extraordinary  general 
meetings. 

Members  of  a  company  are  entitled  to 
written  notice  of  any  general  meeting  in 
accordance  with  the  regulations  of  the  com- 
pany. The  length  of  notice  is  generally 
seven  (clear)  days,  but  in  default  of 
regulations  as  to  summoning  a  general 
meeting  the  Act  of  1862  provides  that  seven 
days'  notice  in  writing  shall  be  served  upon 
every  member.    [See  Clear  Days.) 

Notwithstanding  anything  in  any  regula- 
tions of  a  company,  the  directors  of  a  com- 
pany shall,  on  the  requisition  of  the  holders 
of  not  less  than  one-tenth  of  the  issued 
capital  of  the  company  upon  which  all  calls 


or  other  sums  then  due  have  been  paid, 
forthwith  proceed  to  convene  an  extra- 
ordinary general  meeting  of  the  company. 

The  requisition  may  consist  of  several 
documents  in  like  form,  but  must  state  the 
objects  of  the  meeting,  and  each  must  be- 
signed  by  one  requisitionist  or  more  and 
deposited  at  the  company's  office. 

If  directors  do  not  hold  the  meeting 
within  21  days  of  the  requisition  being  so- 
deposited,  the  requisitiotiists,  or  a  majority 
of  them  in  value,  may  themselves  convene- 
the  meeting  at  any  time  within  three 
months  from  the  date  of  such  deposit. 

If  at  any  such  meeting  a  resolution 
requiring  confirmation  at  another  meeting 
is  passed,  the  directors  are  forthwith  to- 
convene  a  further  extraordinary  general 
meeting  for  the  purpose  (if  thought  fit)  of 
confirming  the  resolution  as  a  special 
resolution  :  if  the  directors  do  not  convene 
the  meeting  within  seven  days  from  the 
passing  of  the  first  resolution,  a  majority 
in  value  of  the  requisitionists  may  do  so. 

Any  meeting  convened  under  this  section 
by  the  requisitionists  shall  be  convened  in 
the  same  manner,  as  nearly  as  possible,  as; 
that  in  which  meetings  are  to  be  convened 
by  directors.  (Companies  Act,  1900, 
section  13.) 

Companies  incorporated  by  special  Act 
are  required  to  hold  general  meeting  at  such 
times  as  may  be  prescribed  by  such  special 
Act ;  if  no  time  be  prescribed,  the  Companies*^ 
Clauses  Consolidation  Act  1845  applies,  and 
general  meetings  must  be  held  half-yearly, 
either  in  the  months  of  February  or  August, 
or  such  other  stated  periods  as  may  be 
appointed  by  an  order  of  a  general  meeting. 
[See  Ordinary  Business.) 

General  Ship. —A  term  applied  to  a  ship 
which  is  not  chartered  wholly  to  one 
person,  the  owner  offering  to  carry  the 
goods  of  all  comers  ;  or  where  the  ship  is 
chartered  to  one  person  but  the  charterer 
offers  her  to  several  sub-freighters.  The 
contract  entered  into  between  the  shipoAvner 
(or  charterer,  as  the  case  may  be)  and  the 
shipper  of  goods  under  these  circumstances 
is  contained  in  a  bill  of  lading. 
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<jift  inter  vivos. — A  gift  between  living 
persons,  i.c^  a  living  donor  and  a  living 
donee,  as  distinct  from  a  legacy.  Such  a 
gift  involves  (i)  an  intention^  and  (2)  an  act 
or  acts  giving  efect  thereto,  otherwise  the 
gift  is  incomplete,  and  confers  no  legal 
rights.  (See  Donatio  mortis  causa  and 
Legacy.) 

On  the  death  of  the  donor  a  valid  gift 
inter  vivos  requires  no  assent  on  the  part 
Oif  the  executor,  and  is  free  from  liability  in 
respect  of  either  legacy  duty  or  the  donor's 
debts  in  the  event  of  a  deficiency  of  assets. 
Gifts  inter  vivos  are,  however,  subject  to 
estate  duty  under  the  following  circum- 
stances :  — 

(i)  Those  made  by  the  deceased  within 
one  year  of  his  death,  with  or  without 
reservation. 

(2)  Those  made  by  the  deceased  at  any 
time^  whereof  hond  fide  possession  was 
not  immediately  taken  and  thence- 
forth retained  to  the  entire  exclusion 
of  the  deceased,  but  a  benefit,  either 
charged  upon  the  property  or  not,  was 
reserved  or  secured  to  the  deceased  by 
contract  or  otherwise,  or  a  power  or 
authority  was  reserved  to  the  deceased 
to  restore  to  himself  or  re-claim  the 
absolute  interest  in  such  property,  or 
in  some  part  of  it. 

Qilt=edged  Securities. — A  term  used  to 
express  stocks,  shares,  bonds,  and  invest- 
ments of  a  hke  nature,  the  principal  money 
of  which,  and  the  interest  or  dividend 
thereon,  are  as  absolutely  safe  and  assured 
as  it  is  humanly  possible  for  any  income- 
producing  investment  to  be,  and  which, 
also,  can  be  readily  realised  without  loss. 

"  What  is  really  meant  by  a  safe  invest- 
"ment  is  one  regarding  which  the  possi- 
"bilities  of  disorder,  always  existent,  are, 
"  as  far  as  human  foresight  can  discern, 
"  reduced  to  a  minimum.  This  being  so,  it 
"  cannot  be  other  than  a  benefit  that  a  large 
"capital  ....  should  be  represented 
"by  as  widely  varied  a  list  of  investments 
"  as  possible,  differing  as  far  in  kind  as  is 
"  consistent  with  excellence  of  character  so 


"that  fluctuations  may  correct  one  another 
"  and  a  general  simultaneous  depression 
"  become  a  contingency  so  unlikely  as  to 
"  be  safely  negligible." 

Going  Concern.  —  A  business  actually 
operating  and  in  working  order.  The  term 
is  generally  applied  to  a  concern  of  which  a 
transfer  of  the  ownership  can  be  effected 
without  any  interruption  of  the  business 
which  is  being  carried  on,  and  may  be  dis- 
tinguished from  an  enterprise  which  is 
either  (i)  to  be  commenced  or  (2)  to  be 
recommenced  after  a  stoppage  for  an 
appreciable  length  of  time.  [See  Under- 
taking.) 

Good   Consideration. — See  Consideration. 

Good  Faith.- -Although  these  words  may 
not  have  a  technical  signification,  but 
merely  imply  honesty  of  purpose  and  belief, 
the  Bills  of  Exchange  Act  and  the  Sale  of 
Goods  Act  both  contain  the  following 
definition  :  — 

"  A  thing  is  deemed  to  be  done  in  good 
"  faith  within  the  meaning  of  this  Act, 
"  when  it  is  in  fact  done  honestly,  whether 
"  it  be  done  negligently  or  not." 

The  question  has  been  raised  as  to 
w^hether  the  above  definition  excludes  the 
maxim— Gross  negligence  is  held  equivalent 
to  intentional  wrong. 

Goods. — "  Goods,"  within  the  meaning  of  the 
Sale  of  Goods  Act  1893,  includes  all  chattels 
personal,  other  than  things  in  action  and 
money.  The  term  includes  emblements, 
industrial  growing  crops,  and  things 
attached  to  and  forming  part  of  the  land 
which  are  agreed  to  be  severed  before  sale 
or  under  the  contract  of  sale.  "  Future  " 
goods  are  also  subject  to  the  Act,  i.e.^ 
goods  to  be  manufactured  or  acquired  by  a 
seller  subsequent  to  the  making  of  a 
contract  for  the  sale  of  them. 

The  Factors  Act  1889  provides  that  for 
the  purposes  of  the  Act  the  expression 
"  Goods  "  includes  wares  and  merchandise. 

The  Bankruptcy  Act  1883  provides  that 
the  term  "goods"  includes  "all  chattels 
personal " ;  but  fixtures  attached  to  the 
freehold  are  not  goods  within  the  meaning 
of  the  "  order  and  disposition  "  section. 
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Goods  Account. — One  to  which  the  com- 
mencing stock  and  subsequent  purchases 
and  returned  sales  are  debited,  and  the 
sales,  returned  purchases,  and  ending  stock 
are  credited,  the  balance  showing  the  gross 
profit  during  the  intervening  period.  Or  it 
may  contain  the  above  items  exclusive  of 
the  stock  valuations ;  but  the  more  com- 
mendable method  is  to  keep  a  separate  Sales 
Account  and  Purchases  Account,  treating 
with  the  respective  returns  in  each  case,  to 
allow  of  the  net  sales  and  net  purchases 
being   shown  by  independent   accounts. 

Should  the  business  be  capable  of  division 
into  departments,  or  various  classes  of 
trading,  separate  accounts  may  be  neces- 
sary for  each  subdivision,  according  to  the 
analysis  afforded  by  the  Sale  and  Purchase 
Books,  so  as  to  show  the  results  of  each 
department  or  class  independently. 

Goods  in  Transit.  — Goods  are  sometimes 
shipped  from  one  country  to  another 
through  a  British  port.  On  the  arrival  of 
the  goods  at  the  latter  port  they  are 
declared  as  in  transit,  and  avoid  customs 
(if  any)  and  a  certain  proportion  of  the 
port  dues.  If  it  was  not  known  at  the 
time  of  shipment  that  the  goods  were  in 
transit,  and  they  had  been  declared  as  for 
home  consumption,  the  declaration  may  be 
amended.  A  bond  is  required  by  the 
Revenue  authorities  to  the  effect  that  the 
goods  (if  dutiable)  will  be  exported.  [See 
Stoppage  in  transitu.) 

Goodwill. — Definition.  —When  considering  the 
term  "  goodwill  "  the  precise  circumstances  of 
the  particular  case  and  the  class  of  business 
in  question  are  of  importance.  This  being  so, 
the  varying  classes  of  businesses  to  which 
goodwill  applies  render  it  difficult,  if  not  im- 
possible, to  give  one  definition  which  would 
be  complete  and  satisfactory  for  all  cases. 
Consequently  several  of  the  various  definitions 
(many  of  which  are  really  "descriptions") 
which  have  been  given  from  time  to  time  are 
deemed  necessary  for  a  thorough  comprehen- 
sion of  the  subject,  for  goodwill  may  be 
wholly,  or  in  part,  a  question  of  locality,  or 
of  specific  premises,  of  reputation,  of  quality 
of  goods,  or  a  matter  of  name  only. 


Goodwill  is  property,  and  as  such  may  be 
made  the  subject  of  sale,  gift,  mortgage,  or 
bequest.  Agreements  for  the  sale  or  convey- 
ance thereof  are  subject  to  ad  valorem  stamp 
duty.  (Commissioners  v.  Angus  cS>  Co.,  Lim.,  23 
QB.D.  579.) 

Whether  goodwill  is  realty  or  personalty 
depends  upon  the  nature  of  the  property  to 
which  it  is  attached  and  upon  other  affecting 
circumstances. 

Goodwill  was  recognised  as  an  asset  in  the 
Courts  at  least  as  early  as  1743,  but  one  of 
the  earliest  legal  definitions  of  the  present 
subject  was  that  in  Cnitwell  v.  Lye  (1810,  17 
Ves.  335),  when  Lord  Eldon  said,  "  Goodwill 
"  is  nothing  more  than  the  probability  that  the 
"  old  customers  will  resort  to  the  old  place." 

In  this  case,  however,  the  business  was 
that  of  a  waggoner  or  carrier,  and  the  value 
of  the  goodwill  depended  almost  wholly  upon 
locality,  but  obviously  this  would  not  always 
be  the  chief  consideration,  and  some  years 
later,  in  the  case  of  Churton  v.  Douglas  (1859, 
28  L.J.  Ch.  841),  Vice-chancellor  Wood 
said  : — "  Lord  Eldon  did  not  mean  to  con- 
"  fine  the  rights  involved  in  the  term 
"goodwill  to  the  advantage  of  occupying 
"premises  to  which  customers  were  in  the 
"  habit  of  going."  "  Goodwill"  (the  Vice- 
Chancellor  proceeded  to  say)  "  must  mean 
"every  advantage  (affirmative  advantage,  if  I 
"  may  so  express  it,  as  contrasted  with  the 
"  negative  advantage  of  the  vendor  not 
"  carrying  on  the  business  himself)  that  has 
' '  been  acquired  by  the  old  firm  by  carrying 
"  on  its  business,  everything  connected  with 
"the  premises  and  the  name  of  the  firm, 
' '  and  everything  connected  with  or  carrying 
"  with  it  the  benefits  of  the  business." 

Goodwill  is  the  "  benefit  arising  from 
connection  and  reputation."     [Lindley.] 

Goodwill  is  "  the  advantage  or  benefit 
"  which  is  acquired  by  an  establishment 
"  beyond  the  mere  value  of  the  capital  stock, 
"  funds,  or  property  employed  therein  in 
• '  consequence  of  the  general  public  patronage 
"  and  encouragement  which  it  receives  from 
"  constant  or  habitual  customers  on  account 
"  of  its  local  position,  or  common  celebrity  or 
"  reputation  for  skill  or  affluence  or  punc- 
"  tuality  or  from  other  accidental  circum- 
"  stances  and  necessities  or  even  from 
"  partialities  or  prejudices."     [Story.] 
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In  the  case  of  the  Commissioners  of  Inland 
Revenue  v.  Muller  (App.  Cas.  1901,  p.  217), 
the  question  as  to  whether  the  words 
"  property  locally  situate  "  used  in  the  Stamp 
Act,  1891,  could  be  applied  to  goodwill  was 
decided  in  the  affirmative,  and  the  following 
extracts  from  the  statements  made  by  the  law 
lords  are  important.  Lord  Macnaghten  said 
— "What  is  goodwill?  It  is  a  thing  very 
"  easy  to  describe,  very  difficult  to  define.  It  is 
"  the  benefit  and  advantage  of  the  good  name, 
"  reputation,  and  connectionof  a  business.  It 
* '  is  the  attractive  force  which  brings  in  custom. 
"  It  is  the  one  thing  which  distinguishes  an 
"  old-established  business  from  a  new  business 
"  at  its  first  start.  The  goodwill  of  a  business 
"  must  emanate  from  a  particular  centre  or 
*'  source.  However  widely  extended  or  diffused 
"  its  influence  may  be,  goodwill  is  worth 
"  nothing  unless  it  has  power  of  attraction 
"  sufficient  to  bring  customers  home  to  the 
"  source  from  which  it  emanates.  Goodwill 
"  is  composed  of  a  variety  of  elements.  It 
"  differs  in  its  composition  in  different  trades 
"  and  in  different  businesses  in  the  same  trade. 
"  One  element  may  preponderate  here  and 
"  another  element  there.  .  .  .  For  my 
"  part,  I  think  that  if  there  is  one  attribute 
"  common  to  all  cases  of  goodwill  it  is  the 
"  attribute  of  locality,  for  goodwill  has  no 
"  independent  existence.  It  cannot  subsist  by 
"  itself.  It  must  be  attached  to  a  business. 
"  Destroy  the  business  and  the  goodwill 
"  perishes  with  it,  though  elements  remain 
"  which  perhaps  may  be  gathered  up  and  be 
"  revived  again.  No  doubt,  where  the  repu- 
"  tation  of  a  business  is  very  widely  spread, 
"  or  where  it  is  the  article  produced  rather 
"  than  the  producer  of  the  article  that  has 
"  won  popular  favour,  it  may  be  difficult  to 
"  localise  goodwill. " 

Mr.  T.  M.  Stevens,  D.C.L.,  summarised 
the  various  definitions  upon  goodwill  thus: — 
"  All  that  can  be  gathered  from  the  various 
"  definitions  is  that  where  the  locality  of  the 
"  business  premises  makes  the  trade,  good- 
'•  will  represents  the  advantage  derived  from 
"  the  chance  that  customers  will  frequent  the 
"  premises  in  which  the  business  has  been 
' '  carried  on  ;  that  where  the  business  is  one 
' '  which  depends  upon  the  reputation  of  a  firm, 
"  the  good  will  consists  of  the  advantage  which 
**  the  owner  derives  from  being  allowed   to 


*'  represent  himself  as  such  ;  that  where  the 
"  business  is  due  to  the  individuality  of  the 
♦'  owner,  and  where  its  reputation  cannot  be 
"  separated  from  his,  the  goodwill  is  all  but 
"  non-existent;  and  that  where  the  value  of 
"  the  business  depends  upon  the  business 
•'  connection,  the  goodwill  consists  of  the  right 
"  to  be  properly  introduced  to  those  connec- 
'*  tions." 

Mr.  L.  R.  Dicksee,  F.C.A.,  in  discussing 
the  basis  of  value  of  goodwill,  says  that : — 
"  When  a  man  pays  for  goodwill  he  pays 
"  for  something  which  places  him  in  the 
'*  position  of  being  able  to  earn  more  money 
"  than  he  would  be  able  to  do  by  his  own 
"  unaided  efforts." 

Mr.  E.  Guthrie,  F.C.A.,  has  said  : — 

"  The  term  goodwill  is  a  very  natural  one^ 
"and,  I  think,  indicates  what  is  meant 
"  better  than  any  other  word  would  do. 
"  It  represents  the  goodwill  with  which  the 
"person,  the  place,  the  name,  or  the 
"  association  is  regarded.  It  assures  the 
"  direction  of  the  footsteps  of  customers 
"  towards  the  customary  place — that 
'*  involuntary  cerebration,  as  the  philoso- 
"  pher  puts  it,  whereby  the  act  of  walking 
"  is  performed  without  conscious  exertion 
"  of  the  will.  It  is  a  magnetism  generated 
"  in  and  about  a  person  and  his  entourage  ; 
"sometimes  exerted  solely  from  within, 
"  sometimes  exerted  solely  from  without,, 
"  but,  most  generally,  partly  from  within 
'*  and  partly  from  without. 

"And  what  is  the  measure  of  value  in 
"  pecuniary  terms  of  this  intangible  thing? 
"  I  state  it  as  the  difference  between  the 
"  value  of  the  normal  results  of  the  working 
**  of  a7iy  business  or  profession  which  may 
"  be  established  by,  and  as  worked  by,  atiy 
"person  in  any  place,  and  the  results  of 
"working  any  individual  business  of  a 
"  similar  character.  Thus,  given  a  busi- 
"  ness,  the  goodwill  of  which  is  for  dis- 
"posal,  there  would  be  no  valuable 
"  goodwill  if  anyone  could  do  just  as  well 
"  by  establishing  a  business  de  novo.  To 
"  start  a  business  has  its  risks,  which  may 
"  often  be  described  as  very  serious  risks, 
"  but  apart  from  the  more  perilous  risks  of 
^'failing  to  take  proper  root,  there  is  the 
"  often  weary  time    sometimes  a  long  term 
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of  years,  during  which  a  sufficient  con- 
■  nection  is  being  got  together  to  bring  the 
business  up  to  a  standard  paying  basis 
which  will  give  it  a  goodwill  value,  or 
bring  a  goodwill  value  into  sight.  To  be 
spared  this  period  of  what  I  may  call 
'  perilous  probation  is  something  worth 
'  paying  for,  even  though  its  maintenance 
from  this  point  needs  the  continued 
energy  and  industry  by  which  it  was 
built  up  by  the  original  proprietor.  Time, 
money  and  anxiety  saved  is  money  made. 
This  is  what  is  worth  paying  for,  and,  in 
this  degree,  a  goodwill  value  attaches  to  an 
established  business." 


Partnership. 
In  the  absence  of  an  express  agreement 
io  the  contrary  between  the  partners  the 
goodwill  of  the  partnership  is  the  common 
property  of  the  firm,  and  on  a  dissolu- 
tion, whether  by  the  death  of  a  partner 
or  otherwise,  each  of  the  partners  or  his 
representative  has  the  right  to  have  the 
goodwill  sold  or  otherwise  brought  into 
account  for  the  benefit  of  all  the  partners, 
pending  which  sale  (or  other  mode  of 
settlement)  the  partners  or  surviving  partners 
ishould  not  so  conduct  themselves  (by  recom- 
mencing business  individually  or  otherwise) 
so  as  to  affect  in  any  way  the  value  of  their 
common  property.  But  the  surviving  or 
-continuing  partners  cannot  be  restrained 
from  continuing  in  business,  that  is  to  say, 
unless  the  surviving  or  continuing  partners 
voluntarily  agree  to  withdraw  from  the 
business,  or  such  class  of  business,  or  from 
the  particular  district,  the  goodwill  of  the 
business  in  question  can  only  be  sold,  or 
brought  to  account  upon  the  basis  of  and 
subject  to  the  right  of  the  surviving  or 
continuing  partners  to  compete  against  the 
buyer,  subject,  of  course,  to  the  general 
limitations  imposed  upon  vendors  set  out 
under  the  heading  Sale  {infra).  This  right, 
therefore,  considerably  reduces  the  value  of 
goodwill  under  the  circumstances,  even  if  it 
■does  not  destroy  it  altogether. 

The  method  of  dealing  with  the  goodwill 
•of  a  partnership  business  in  the  event  of  a 
dissolution  arising  from  the  death,  bank- 
:ruptcy,  or  retirement  of  a  partner  is,  however, 


nowadays  invariably  provided  for  in  the 
articles  of  partnership,  not  only  the  basis  of 
valuation,  but  the  mode  of  payment  therefor 
being  carefully  settled.  Sometimes  it  is 
expressly  stated  that  upon  a  dissolution  no 
allowance  whatever  shall  be  made  for  good- 
will, while  in  other  instances  a  fixed  sum  is 
stated  as  being  the  agreed  value  for  the 
{Jurpose  of  adjusting  the  rights  of  the 
partners  between  themselves.  A  more 
equitable  method,  however  (and  one  largely 
adopted),  is  to  agree  to  take  the  goodwill  as 
being  worth  one,  two,  three,  or  more  years' 
purchase  (dependent  upon  circumstances)  of 
the  annual  profits  of  the  business,  such 
profits  to  be  ascertained  upon  the  average 
annual  profits  of  the  two,  three,  or  more 
years  immediately  preceding  the  date  upon 
whicli  the  dissolution  arises.  As  to  the 
mode  of  payment  of  a  deceased  or  retiring 
partner's  share  in  the  partnership  (including 
goodwill),  it  is  generally  agreed  that  payment 
can  be  made  in  instalments  spread  over  one, 
two,  or  three  years,  with  stipulations  as  to 
interest  upon  unpaid  portions  of  the  share- 
value.  It  should  be  stated  here  that  where  a 
partner  retires  under  an  agreement  with 
his  co-partner  or  co-partners,  one  of  the 
terms  of  the  agreement  being  that  the  good- 
will of  the  business  shall  belong  to  the 
continuing  partner  or  partners  he  (the 
retiring  partner)  is  subject  to  the  same 
general  restrictions  with  regard  to  competi- 
tion, solicitations,  &c,,  as  a  vendor  of  a 
goodwill  for  valuable  consideration,  [Trego  v. 
Hunt,  1896,  App.  Cas.  7.) 

In  the  articles  of  partnersliip  in  Hunter  v. 
Dowling  (1895,  2  Ch.  223)  it  was  agreed  that 
if  any  partner  should  die  during  the  con- 
tinuance of  the  partnership  the  amount  of 
his  share  and  interest  in  the  partnership 
should  be  taken  as  being  the  amount 
appearing  as  standing  to  his  credit  at  the 
last  annual  Balance  Sheet.  Here  the  repre- 
sentatives of  a  deceased  partner  were  not 
allowed  to  claim  anything  for  his  share  in 
the  goodwill,  because  no  amount  repre- 
senting the  value  of  the  goodwill  had  been 
included  in  any  of  the  Balance  Sheets.  But 
in  the  above  case  the  partners  had  really 
agreed  in  their  articles  upon  the  question  of 
goodwill,  and  this  decision  does  not  affect 
the  general  rule  that,  apart  from  an  agree- 
ment to  the  contrary  between   the  partners. 
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the  goodwill  of  the  partnership  (for  what  it 
is  worth  under  the  circumstances  set  out 
above)  is  the  comniDi  property  of  the 
partners,  and  the  ra^re  fact  that  the  good- 
will is  not  valued  and  included  among  the 
assets  in  the  periodical  Balance  Sheets  of  the 
partnership  whilst  a  going  concern,  does  not 
of  itself  deprive  a  retiring  partner  or  the 
representative  of  a  deceased  partner  of  his 
dae  share  of  the  value  of  the  goodwill 
whatever  that  value  may  be. 

Sale, — The  purchaser  of  th3  goodwill  of  a 
business  acquires  the  right  to  represent  him- 
self as  being  the  successor  to  the  business  in 
question,  aad  (ordinarily)  he  may  use  the 
trade  nam3  by  which  the  business  has 
become  known  [Levy  v.  Walked,  1879,  10 
Ch.D.  436),  but  he  will  not  be  permitted  to 
use  the  old  name  in  such  a  manner  as  would 
render  the  vendor  liable  for  any  debts 
incurred  by  the  purchaser  in  the  old  name 
{Thyniie  v.  Shore,  1890,  45  Ch.D.  577).  Per 
contra,  the  vendor  may  be  restrained  from 
continuing  to  trade  in  his  own  7iame  if  it  was 
in  that  name  that  he  formerly  carried  on  the 
business,  and  it  can  also  be  shown  (i)  that  he 
is  attempting  to  deceive  the  public  into  the 
belief  that  he  is  still  the  owner  of  the  old 
business ;  or  (2)  that  it  would  be  impossible 
so  to  trade  without  misleading  the  public 
{Cash,  Lim.  v.  Cash,  no  L.T.  427).  Nor  can 
the  vendor  of  the  goodwill  of  a  business  set 
up  another  business  under  any  name  which 
might  lead  people  to  infer  that  he  was  still 
carrying  on  the  old  business,  and  in  particular 
the  vendor  may  not  personally  or  by  circular 
solicit  the  customers  of  his  former  business, 
and  so  deteriorate  the  value  of  the  goodwill 
he  has  sold.  But  he  may  publicly  advertise 
the  fact  thit  he  has  commenced  a  new  business, 
for  the  restrictions  imposed  upon  the  vendor 
by  the  general  law  (as  distinguished  from 
any  special  covenants  between  the  parties) 
do  not  extend  so  far  as  to  prevent  the  vendor 
of  a  business  from  dealing  with  his  former 
customers  under  any  circumstances,  or  to  grant 
the  purchaser  the  right  to  insist  upon  the 
virtual  retirement  from  the  trade  of  the  late 
owner  of  the  business.  [See  TregO'  v.  Hunt, 
1896,  App,  Cas.  7,  and  the  various  decisions 
there  cited.)  In  the  course  of  the  judgment 
in  Trego  v.  Hunt  Lord  Macnaghten  said  : — 
"  And  so  it  has  resulted  that  a  person  who 


"sells  the  goodwill  of  his  business  is  under 
"  no  obligation  to  retire  from  the  field.  Trade 
"  he  undoubtedly  may,  and  in  the  very  same 
"  line  of  business.  If  he  has  not  bound  him- 
"self  by  special  stipulation,  and  if  there  is  no 
"evidence of  the  understanding  of  the  parties 
"  beyond  that  which  is  to  be  found  in  all 
'*  cases,  he  is  free  to  carry  on  business  wher- 
"  ever  he  chooses.  But  then  how  far  may 
"he  go?  He  may  do  everything  that  a 
"  stranger  to  the  business,  in  ordinary  course, 
"  would  be  in  a  position  to  do.  He  may  set 
"  up  where  he  will.  He  may  push  his  wares 
"  as  much  as  he  pleases.  He  niay  thus 
"  interfere  with  the  custom  of  his  neighbour 
"as  a  stranger  and  an  outsider  might  do; 
"  but  he  must  not,  I  think,  avail  himself  of 
"  his  special  knowledge  of  the  old  customers 
"  to  regiin,  without  consideration,  that 
"which  he  has  parted  with  for  value.  He 
"  must  not  make  his  approaches  from  the 
"  vantage  ground  of  his  former  position, 
"  moving  under  cover  of  a  connection  which 
"is  no  longer  his.  He  may  not  sell  the 
"custom  and  steal  away  the  customers  in 
"that  fashioa.  .  .  .  It  is  quite  true  that 
"  it  would  be  better  that  the  purchaser  should 
"protect  himself  by  taking  apt  covenants 
"  from  the  person  with  whom  he  is  dealing. 
"But  tills,  I  think,  is  rather  a  counsel  of 
"  perfection  than  a  reason  for  leaving  the 
"  purchaser  entirely  at  the  mercy  of  the 
"  vendor." 

Of  course,  the  above  considerations  affect 
and  control  a  person  who  parts  with  his 
rights  in  the  goodwill  of  a  business  for 
valuable  consideration,  but  it  would  appear 
that  the  restrictions  as  to  competition  and 
the  solicitation  of  the  old  customers  do  not 
apply  where  the  alienation  of  the  goodwill  is 
involuntary,  the  Court  having  refused  to 
restrain  a  bankrupt  from  soliciting  orders 
from  his  old  customers  after  the  trustee  in 
the  bankruptcy  had  sold  the  business. 
{Walker  v.  Mottram,  1881,  19  Ch.D.  355.) 

It  has  been  held,  however,  that  a  debtor 
under  a  deed  of  arrangement  is  not  an 
involuntary  party  to  the  sale  of  his  business. 
Thus,  where  a  trustee  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors  sold  the 
goodwill  of  the  debtor's  business,  the  estate 
was  held  responsible  for  the  damage  done  to 
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a  purchaser  as  the  result  of  subsequent  can-  I 
vassing  by  the  debtor  of  the  customers  of  the  \ 
business  which  had  been  sold.  I 

To  avoid  any  possible  misunderstanding. 
it  is  obviously  desirable  for  a  purchaser  to 
protect  himself  by  requiring  the  vendor  to 
enter  into  an  agreement  expressly  restraining 
him  from  competing  against,  or  otherwise 
acting  so  as  to  deteriorate  the  business  he  is 
selling.  This  is  more  satisfactory  for  both 
vendor  and  purchaser,  for  the  latter,  instead 
of  relying  upon  the  general  protective  provi- 
sions of  the  law,  may  prescribe  for  himself 
such  protective  clauses  as,  in  his  opinion, 
the  particular  business  and  the  peculiar 
circumstances  demand,  while  the  vendor, 
finding  in  a  concise  form  what  is  required  of 
him  in  regard  to  his  future  conduct,  may 
more  fairly  assess  the  consideration  for  the 
sale  of  his  business,  for  it  naturally  follows 
that  the  more  restrictive  the  agreement  of 
sale,  the  more  valuable  the  business  will  be 
to  the  purchaser,  and  the  less  valuable  the 
future  business  prospects  of  the  vendor. 
But  it  must  be  remembered  that  an  agree- 
ment purporting  to  restrain  trade  must  be 
reasonable,  for  if  it  be  unreasonable  it  cannot 
be  enforced,  because  such  restraints  are 
deemed  injurious  to  the  public  interests  of  the 
country. 

The  elements  of  reasonableness  in  this 
connection  are  : — (a)  Valuable  consideration 
for  the  restraint  (even  though  the  agreement 
be  under  seal) ;  and  [b)  Partial  restraint 
only,  i.e.,  limited  as  to  a  particular  area  or  a 
given  number  of  years.  In  an  exceptional 
case  {Nordenfeldt  v.  Maxivi  Nordcnfeldt  Guns, 
&c.,  1894,  App.  Cas.  535)  an  agreement  for 
total  restraint  was  upheld,  but  that  does  not 
appear  to  affect  the  general  rule  that  an 
unreasonable  restraint  of  trade — an  agree- 
ment going  further  than  is  really  necessary 
for  the  protection  of  the  purchaser — cannot 
be  enforced. 

The  question  as  to  whether  or  not  the 
goodwill  of  a  business  passes  with  a  sale  or 
under  a  mortgage  of  the  premises  where 
such  business  is  carried  on,  depends  upon 
whether  the  goodwill  and  the  premises  are 
severable  or  not.  If  not  severable  the  good- 
will will  pass  with  the  property,  but  where 
the  goodwill  is  dependent  upon  the  personal 
skill  of  the  mortgagor  it  will  not  pass  under 


a  mortgage  of  the  business  premises.  [Cooper 
V.  Metropolitan  Board  of  Works,  1883,,  25 
Ch.D.  472.) 

The  vendor  of  ths  goodwill  of  a  business  who 
sells  in  consideration  of  a  share  in  the  future 
profits  of  the  business,  will  be  postponed 
(as  against  other  creditors)  as  regards  any 
claim  he  might  have  in  respect  of  same 
against  the  purchaser  of  the  business  in  the 
event  of  such  purchaser  becoming  insolvent. 
(Partnership  Act  1890,  section  3.)  Where 
a  person  pays  a  premium  by  way  of  pur- 
chase of  an  interest  as  a  partner  in  the 
goodwill  (or  profits)  of  a  business,  and  the 
partnership  is  prematurely  dissolved  through 
no  fault  of  that  person,  provision  is  made 
in  the  Partnership  Act  ibgo,  section  40V 
whereby  such  person  may  obtain  a  return 
of  a  proportionate  part  of  the  premium  so 
paid  unless  an  agreement  of  dissolution  has 
actually  been  entered  into  be  ween  the 
partners,  and  such  agreement  contains  no 
provision  for  a  return  of  any  part  of  the 
premium. 

Valuation. 
Not  only  the  value  of  a  goodwill,  but  also 
the  method  adopted  in  arriving  at  the  value> 
must  necessarily  depend  upon  circum- 
stances, for  the  annual  profits  of  a  given 
business  ascertained  in  the  ordinary  way 
will  not,  as  a  rule,  be  the  precise  basis  for 
the  valuation,  while  the  number  of  years'' 
purchase  also  varies  considerably,  depend- 
ing so  much  upon  the  particular  circum- 
stances affecting  each  business.  The 
annual  profits  to  be  taken  as  the  basis  of 
valuation  (assuming  same  to  be  agreed 
upon  as  a  factor)  require  to  be  carefully 
examined  and  adjusted  where  considered 
necessary,  so  as  to  make  proper  allowance 
for— 

(i)  The  skilled  supervision  or  other  ser- 
vice necessary  for  the  maintenance  of  the 
business,  which  has  been  exercised  in  the 
past  by  the  proprietors.  This,  on  a  sale  of 
the  goodwill,  would  have  to  be  undertaken 
either  by  the  vendors  (at  a  salary)  or  by  the 
purchaser  himself,  or  by  a  manager  at  a 
salary,  and  should  be  allowed  for 
accordingly. 

(2)  The  interest  on  the  capital  which 
would    necessarily    be    employed    in    the 
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business  (including  in  the  case  of  purchase 
the  amount  about  to  be  paid  for  the  good- 
will). The  capital  employed  to  purchase 
and  carry  on  the  business  would  need  to  be 
withdrawn  from  some  other  income  pro- 
ducing investment,  and  allowance  for  the 
resultant  loss  of  income  must  therefore  be 
made. 

(3)  Some  accountants  contend  that  in 
ascertaining  the  annual  profits,  income  tax 
(Schedule  D)  should  not  be  treated  as  an 
expense  in  carrying  on  the  business,  while 
others  are  of  the  contrary  opinion. 

But  it  is  advisable,  when  negotiations  for 
the  purchase  of  the  goodwill  of  a  business 
are  proceeding  upon  the  basis  of  so  many 
years'  purchase  of  the  average  annual 
profits,  to  state  specifically  not  only  the 
number  of  years'  purchase,  but  also  the 
number  of  years  over  which  the  annual 
average  is  to  be  computed,  the  rate  of 
allowance  (if  any)  to  be  made  for  the  pro- 
prietors' services,  and  the  rate  of  interest 
to  be  allowed  on  the  capital  to  be  employed 
(including  the  cost  of  goodwill),  and  how 
special  outgoings  [e.g.,  income  tax)  are  to 
be  treated  in  ascertaining  the  amount  of  the 
average  annual  profits. 

The  number  of  years'  purchase  of  the 
annual  profits  (as  adjusted)  will  vary 
according  to  circumstances,  and  will 
depend  mainly  upon  the  probability  of  the 
continuity  of  the  business  with  similar 
results  to  those  of  the  past,  notwithstand- 
ing the  change  in  the  proprietorship  or 
management.  Bearing  upon  this  question 
of  continuity,  the  following  points  may  be 
considered  :  — 

(i)  Date  the  business  was  established. 

(2)  Whether  proprietors  are  continuing 
their  services.  If  not,  will  they  compete 
with  the  purchaser  or  be  restrained? 

Nature  and  extent  of  services  rendered 
in  the  past. 

If  not  continuing,  can  they  be  replaced 
without  loss  to  the  business?  If  to  be 
replaced,  what  is  the  estimated  ccst  of 
such  replacement? 

(3)  Nature  of  the  business.  Is  the 
subject-matter  of  trading  a  necessity,  or  a 


luxury,  or  something  affected  by  the 
caprice  of  fashion?  Is  the  business 
attached  to  the  "  person  "  of  the  pro- 
prietor, or  the  premises,  or  the  reputation 
connected  with  the  trade  name?  Is  the 
volume  of  business  done  the  result  of  suc- 
cessful competition,  or  has  the  proprietor 
a  monopoly?  Are  there  any  circumstances 
or  conditions  likely  to  affect  the  future 
working  which  were  not  applicable  to  the 
past  [e.g.,  recent  establishment  of  a 
rival)  ? 

(4)  Tenure  of  premises.  If  leasehold, 
whether  the  future  rent  under  the  lease  is 
to  be  higher  than  in  the  past — what  is  the 
probability  of  renewal,  and  at  what  rent  ? 

(5)  Number  of  customers,  whether 
changeable  or  constant?  Is  there  any 
falling  off  in  best  customers?  Generally, 
whether  a  declining  business  so  far  as  can 
be  judged  from  past  results?  Whether 
business  mainly  conducted  by  sales  under 
large  contracts  requiring  periodical 
renewal?  Whether,  assuming  renewal,  the 
same  prices  will  be  obtainable  in  the 
future?  W^hether  any  unfavourable  con- 
tracts are  to  be  taken  over?  Some  con- 
tracts may  have  been  favourable  up  to 
the  ending  date  of  the  period  under 
review,  whilst  subsequent  circumstances 
may  have  affected  them  considerably. 
Whether  the  results  of  the  period  investi- 
gated have  been  inflated  by  the  happen- 
ing of  events,  or  the  obtaining  of  excep- 
tional contracts,  which  it  cannot  reason- 
ably be   expected   will   recur? 

(6)  Whether  the  purchases  for  the  past 
have  been  made  upon  an  ordinary  basis, 
and  upon  which  it  may  reasonably  be  sup- 
posed future  purchases  may  be  effected,  or 
whether  exceptionally  large  purchases 
were  made  by  contract  or  otherwise  under 
conditions  which  cannot  reasonably  be 
expected  to  recur? 

Sometimes  a  business  is  offered  for  sale 
at  a  price  which  contains  little  or  nothing 
for  goodwill  [qua  goodwill),  but  as  the 
purchase  involves  the  acquisition  of  a 
large  amount  of  machinery  (some  of  which 
may  be  old  fashioned),  or  the  taking  over 
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of  an  onerous  lease,  it  should  be  remem- 
bered that  the  amount  which  is  really  being 
paid  for  goodwill  is  larger  than  the  amount 
nominally  fixed  for  the  same. 

The  number  of  years'  purchase  of  the 
goodwill  of  a  trading  concern  varies  from 
one  to  four  or  five,  although  many  high- 
class  businesses  have  brought  even  more. 
The  goodwill  of  a  purely  personal  business 
{e.g.,  a  solicitor's)  is  of  a  doubtful  value 
apart  from  the  continued  co-operation  of 
the  person  who  has  actually  built  it  up,  or 
of  one  who  has  at  least  been  actively  con- 
nected with  the  clients  for  some  time.  But 
with  regard  to  a  professional  business,  such 
as  that  of  a  solicitor,  some  advantage  in  the 
nature  of  g'oodwill  can  be  obtained  by  pur- 
chase, e.g.,  introductions  to  the  clients,  the 
draft  papers,  particularly  those  relating  to 
pending  matters,  the  books  of  account,  and, 
lastly,  but  by  no  means  the  least,  the 
tenancy  of  the  offices  where  the  business 
has  been  carried  on. 

In  the  event  of  a  business  being  acquired 
by  a  company  where,  as  Mr.  L.  R.  Dicksee, 
F.C.A.,  says,  "  the  shareholders  are  not 
workers,  but  investors,"  the  amount 
charged  for  goodwill  is  generally  larger 
than  would  be  obtainable  from  a  single 
individual.  This  fact,  however,  is  con- 
siderably affected  by  the  circumstance  of  a 
vendor,  or  the  vendors,  being  paid  to  a 
great  extent  in  ordinary  shares  ;  so  much  so, 
that  where — to  take  an  extreme  case— a 
vendor  takes  the  whole  of  the  ordinary  or 
deferred  ordinary  shares  in  pa3^ment  or  part 
payment  of  purchase-money,  and  the 
nominal  value  of  such  shares  equals  or 
exceeds  the  amount  stated  as  being  paid 
for  goodwill,  the  magnitude  of  the  amount 
so  stated  does  not  seriously  affect  the 
holders  of  the  shares  carrying  prior  rights  to 
those  allotted  to  the  vendor.  The  question 
of  how  much  was  "  paid  "  for  the  goodwill 
would,  however,  affect  any  subsequent 
purchasers  of  the  vendor's  shares. 

It  should  be  noted  that  section  10  of  the 
Companies  Act  1900  provides  that:  — 

Every  prospectus  issued  by  or  on  behalf 
of  a  company,  or  by  or  on  behalf  of  any 


person  who  is  or  has  been  engaged  or 
interested  in  the  formation  of  the  company, 
must  state  {infer  alia)  the  amount  (if  any) 
payable  for  goodwill. 

Compensation. 
Where  a  trader  is  compelled  to  vacate  his 
premises  by  reason  of  the  lands  being  taken 
under  statutory  powers,  he  is  entitled  to 
compensation  for  such  disturbance  to  the 
extent  of  any  diminution  or  extinction  of 
his  goodwill  in  consequence  of  the  removal, 
quite  apart  from  any  compensation  he  may 
be  entitled  to  in  respect  of  loss  or  damage 
to  stock,  fixtures,  or  other  assets. 

"  When     lands,     however,     are     taken 
"■  under  compulsory  powers,  the  goodwill 
"is   not  purchased   by   the  promoters  but 
"  remains  the  property  of  the  trader,  and 
*'  the     loss     suffered     by     him     is     the 
"  diminution  in  its  value  in  consequence 
"  of  his  compulsory  ejectment  from  the 
"  premises  he  is  occupying.     So  far  from 
"  the      goodwill     being     purchased      or 
"  destroyed  by  the  promoters,   there   are 
"  many  cases  in  which  the  diminution  in 
"its      value      is      hardly      appreciable, 
"  although  the  trade  premises  have  com- 
"  pulsorily  been  taken.     If  a  business  is 
"  of    a   wholesale    character,    or    is    one 
"  which  consists  of  orders  from  a  widely 
"  extended  area,  a  compulsory  change  of 
"  trade  premises  would  be  productive  of 
"  small  loss.     If,  in  addition,  convenient 
"premises     can     be     acquired     in     the 
"  immediate       neighbourhood       of       the 
"premises     taken,     the     loss     incurred 
"through    diminution    in    the    value  of 
"goodwill  becomes  merely  nominal,  and 
"  the   owner's   only   claim   to  compensa- 
"  tion  is    in    respect    of    any  reasonable 
"expenses  which  the  taking   of   equally 
"  convenient  new  premises  has  rendered 
"  necessary.     On   the   other  hand,   there 
"  are  cases  in  which  the  diminution  in  the 
"  value  of  a  goodwill  may  almost  equal 
"  the  entire  value  of  a  goodwill.     This  is 
"  the  case  where  a  business  is  retail  and 
"local,       depending      on      neighbouring 
"customers,    and    no    suitable    premises 
"  can    be    found    in    the    locality   within 
"  which  the  business  connection  extends. 
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" .  .  .  Where  premises  are  taken  and 
"  business  is  carried  on  at  a  loss,  the 
"  owner  may  be  entitled  to  compensation 
*'  on  the  ground  that,  but  for  compulsory 
"  powers,  he  would  have  been  entitled  to 
"  remain  on  the  premises  and  to  carry  on 
"his  business."    [Cripps.] 

Treatment  of  Goodwill  in  Accounts. 

(i)  Partnership. — Ordinarily  the  Balance 
Sheet  of  a  partnership  does  not  include  any 
item  for  goodwill  as  an  asset,  and  it  has 
been  already  stated  that  the  mere  fact  that 
no  value  for  goodwill  is  stated  in  the 
accounts  does  not  of  itself  affect  the 
respective  partners'  rights  in  regard  thereto' 
in  the  event  of  a  dissolution.  Where  because 
of — (i)  the  purchase  of  the  goodwill  of  the 
business  ;  (2)  the  purchase  of  an  additional 
business  ;  (3)  the  sale  of  a  portion  of  the 
existing  business;  (4)  the  admission  of  a 
new  partner  on  terms  as  to  goodwill ;  (5)  the 
retirement  or  death  of  a  partner  involving 
a  payment  in  respect  of  his  share  in  the 
goodwill,  or  because  of  some  other  special 
circumstance,  an  amount  for  goodwill  does 
"  transpire "  (whether  receivable  ot  pay- 
able), it  is  as  a  rule  either  withdrawn 
entirely  from  the  partnership  property,  or 
passed  in  proper  proportions  to  the  credit 
or  debit  (as  the  case  .may  be)  of  the  Capital 
Accounts  of  all  or  such  of  the  partners  who, 
in  accordance  with  the  arrangements 
entered  into  in  each  particular  case,  may 
be  entitled  thereto  or  responsible  therefor. 

In  eliminating  the  item  goodwill  from  the 
accounts,  it  must,  in  the  absence  of  an 
agreement  to  the  contrary,  be  dealt  with  on 
the  basis  upon  which  profits  are  divided. 
For  instance,  if  A.  and  B.  are  partners, 
sharing  profits  as  to  A.  three-fourths  and 
B.  one-fourth,  and  C.  pays  ;^i,ooo  for 
one-fifth  share  in  the  future  profits  of  the 
business,  and  brings  a  further  ;^i,ooo  into 
the  business  as  his  capital,  the  latter 
;^i,ooo  will  be  added  to  the  assets  of  the 
firm,  and  credit  therefor  will  be  given  to  C. 
in  his  Capital  Account  with  the  firm.  As 
regards  the  ^1,000  paid  for  one-fifth  share 
in  the  profits,  A.  and  B.  are  entitled  to  it  in 
the  proportions  of  three-fourths  and 
one-iourth  respectively,  for  in  future  their 


shares  of  the  profits  will  be  less  (viz., 
three-fifths  and  one-fifth  respectively),  and 
the  price  paid  by  C.  for  one-fifth  share  of 
the  profits  is  the  capital  value  of  the  for- 
bearance  by  A.  and  B.  in  taking  three-fifths 
and  one-fifth  in  future  instead  of  three- 
fourths  and  one-fourth  as  in  the  past. 
Thus  A.  is  entitled  to  ^750,  and  B.  to  ;^25o, 
and  this  may  be  dealt  with  in  various  ways. 
The  ;^i,ooo  need  not  appear  in  the  Partner- 
ship Accounts  at  all  (or  may  appear  merely 
as  a  memorandum),  and  A.  and  B.  can  take 
their  respective  shares  of  the  ;^i,ooo  directly 
from  C.  On  the  other  hand,  it  may  be  con- 
sidered that,  owing  to  the  possible  develop- 
ments caused  by  C.'s  admission,  the 
^1,000  introduced  by  him  (as  capital)  is  not 
sufficient  additional  capital,  and  A.  and  B. 
may  arrange  to  take  credit  for  the  ^1,000 
paid  as  goodwill  in  their  Capital  Accounts 
in  the  proper  proportions,  thus  leaving  the 
^2,000  in  the  business  as  additional  capital. 
Another  method  of  dealing  with  the  above 
example  is  as  follows: — A.  and  B.  might 
put  a  value  (say  ^5,000)  upon  the  goodwill 
and  include  it  among  the  assets,  adding 
;^3j75o  and  £T-,2.e^o  respectively  to  their 
Capital  Accounts,  and  then  approach  C, 
offering  to  allow  him  to  place  ;^2,ooo  in  the 
business  as  his  capital  on  the  basis  of  the 
^5,000  for  goodwill  being  deemed  an  asset  of 
the  firm  as  newly  constituted.  This  would 
amount  to  the  same  thing  as  regards  the 
three  partners  as  under  the  previous 
arrangement,  for  upon  the  elimination  of 
the  item  of  goodwill  from  the  Balance  Sheet 
at  any  future  time,  C.  would  be  charged 
with  one-fifTJi  of  the  amount,  leaving  his 
capital,  apart  from  his  share  in  the  good- 
will, ;^i,ooo  as  before.  A  point  to  be  borne 
in  mind  where  an  amount  for  goodwill  does 
appear  as  an  asset  in  the  Balance  Sheet  is 
this :  it  may  have  been  "  created "  when 
partners  divided  profits  in  certain  propor-- 
tions,  and  it  should  certainly  be  eliminated 
by  a  proportionate  charge  against  the 
Capital  Accounts  before  any  change  takes 
place  in  the  manner  of  dividing  profits 
among  the  partners  inter  se. 

(2)  Joint  Stock  Company. — The  "  capital 
adjustment"      of     the     item     of     goodwill 
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(permissible  in  the  accounts  of  a  private 
individual  or  a  partnership)  cannot  be 
effected  in  the  case  of  a  joint-stock  com- 
pany, the  capital  of  which  can  only  be 
increased  or  reduced  by  statutory  methods, 
and  some  difference  of  opinion  exists  among 
accountants  as  to  the  proper  method  of 
dealing  with  the  item  of  goodwill  after  it 
has  once  become  engrafted  in  the  Balance 
Sheet,  and  included  as  part  of  the  capital  of 
the  company. 

It  is,  of  course,  clear  that,  if  it  is  decided 
to  eliminate  the  asset  from  the  Balance 
Sheet,  the  amount  cannot  be  deducted  from 
the  capital  of  the  company.  If,  therefore, 
it  is  to  be  written  off,  in  whole  or  part,  it 
can  only  be  so  dealt  with  by  an  appropria- 
tion of  revenue,  whether  current  or  accumu- 
lated. That  such  a  course  is  incorrect  in 
principle,  so  far  as  regards  current  profits, 
can  hardly  be  doubted ;  and  it  may  be 
pointed  out  that,  as  ordinari'y  the  value  of 
the  goodwill  of  a  business  depends  for  its 
continued  existence  upon  the  profitable 
results  of  such  business,  the  "writing  off" 
of  such  an  asset  out  of  current  profits  would 
be  in  many  cases  theoretically  improper, 
in  that  the  possibility  of  its  elimination  in 
this  way  may  afford  the  best  proof  of  its 
value. 

At  the  same  time,  directors  and  share- 
holders may  wisely  agree  to  forego  a  portion 
of  the  "legally  divisible  profit"  in  order  to 
reduce  or  eliminate  the  amount  at  which  I 
the  goodwill  stands  in  the  books,  and  so 
enhance  the  financial  position  of  the  com- 
pany, for,  notwithstanding  the  reduction 
of  the  book  value  of  the  goodwill,  the  actual 
value,  if  any,  is  unaffected  (at  all  events 
not  reduced)  by  such  a  proceeding.  Some 
companies  have  written  off  the  whole  of  the 
original  cost  of  the  goodwill  by  an  appro- 
priation of  profits,  but  the  Balance  Sheets 
issued  from  time  to  time  continue  to  state 
the  original  cost  of  the  goodwill  upon  the 
assets'  side,  placing  the  amount  in  an  inner 
column  ;  and  this  practice  overcomes  to  a 
great  extent  one  of  the  objections  raised  by 
those  who  favour  the  retention  of  the 
goodwill  at  the  original  cost. 


The  following  extract  from  The  Account' 
ant  newspaper  of  3rd  April  1897  may  be 
taken  as  an  expression  of  the  more  generally 
accepted  accountancy  view  of  this 
matter  :  — 

"  Inasmuch  as  goodwill  is  a  fixed  asset, 
"  it  is  an  item  which  it  is  not  necessary 
"  to  value  for  Balance  Sheet  purposes  at 
"  its  actual  realisable  value  at  the  date  of 
"  the  balancing.  The  general  principle 
"  upon  which  the  fixed  or  permanent 
"  assets  of  a  company  are  valued  for 
"  Balance  Sheet  purposes  is  that  of  a 
"going  concern — that  is  to  say,  there  is 
"  no  occasion  to  take  into  account  tempo- 
"  rary  fluctuations  which  might  involve 
"  gains  or  losses,  if  the  whole  under- 
"  taking  had  to  be  converted  intO'  cash  at 
"  short  notice.  Consequently,  fluctuations 
"  in  the  value  of  goodwill  arising  from  an 
"  increase  or  decrease  in  the  average 
"  profits  of  the  company  are  an  item 
"  which,  from  an  accountancy  point  of 
"  view  at  least,  ou.s^ht  not  to  be  taken  into 
"  account  in.  arriving  at  its  true  position 
"  of  affairs  by  means  of  a  Balance  Sheet. 
"  The  question  as  to  whether  ox  not  it  is 
"  desirable  or  necessary  that  something 
"  should  be  periodically  written  off  the 
"  value  of  goodwill  is  quite  another 
"  matter,  however,  and  one  upon  which 
"  there  is  a  less  unanimous  opinion." 

It  has  been  held  and  stated  by  no  less  an 
authority  than  Mr.  T.  A.  Welton,  F.C.A., 
that  it  is  undesirable  to  write  anything  off 
the  value  of  goodwill  as  stated  in  the 
original  accounts,  he  being  of  the  opinion 
that  it  is  very  much  more  desirable  that 
anything  which  it  may  be  considered 
expedient  to  put  aside  out  of  profits  should 
be  accumulated  in  the  form  of  a  reserve 
fund.  There  is  certainly  much  to  be  said 
in  favour  of  this  view ;  and  notwithstand- 
ing the  fact  that  goodwill  may  either 
appreciate  or  depreciate,  it  is  quite  wrong, 
as  a  matter  of  principle,  that  either  varia- 
tion should  be  considered  as  affecting, 
either  one  way  or  the  other,  the  actual 
profits  earned  by  the  undertaking.  If  a 
temporary  depreciation  of  goodwill  is 
to    be    given    effect    to    in    the    accounts 
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by  charging  the  difference  against 
diminished  profits,  the  only  effect  is 
that  the  temporary  decrease  in  the  com- 
pany's prosperity  is  enormously  exagge- 
rated, and  vice-vcrsd.  The  first  object  of 
accounts  is  to  record  a  true  statement,  not 
only  of  the  company's  financial  position, 
but  also  of  its  trading  for  the  current 
period  ;  and  this  latter  is  naturally 
obscured  if  any  extraneous  profits  or 
losses  (which  are  entirely  unrealisable 
or  problematical,  as  the  case  may 
be)  are  allowed  to  affect  the  Profit  and 
Loss  Account.  Even  when  it  is  thought 
desirable  to  write  off  goodwill  gradually, 
the  proper  method  of  doing  so  is  un- 
doubtedly not  by  means  of  a  charge  to 
Profit  and  Loss  Account,  but  by  an 
allocation  of  a  portion  of  the  net  profits  to 
that  purpose,  instead  of  the  whole  of  such 
profits  being  distributed  in  dividends.  That 
is  to  sa}'',  anything  which  is  credited  to 
Goodwill  Account  (like  anything  which  may 
be  credited  to  the  reserve  fund)  must  be  a 
sum  set  aside  out  of  profits,  and  is  not  a 
charge  against  profits. 

The  further  views  of  Mr.  T.  A.  Welton, 
F.C.A.,  are  as  follow:  — 

"  As  for  depreciation  of  goodwill 
*'  where  an  amount  has  been  paid  for 
*'  same,  I  think  a  great  deal  depends  on 
*'  the  question  whether,  by  the  light  of 
*'  experience^  it  appears  that  too  heavy  a 
"  price  has  been  paid  ;  if  so,  then  a  depre- 
"  ciation  is  desirable  down  to  the  point 
*'  at  which  the  real  value  is  arrived  at.  I 
*'  mean  the  value  upon  which  a  fair  divi- 
*'  dend  can  be  earned.  But  the  very  paucity 
"  of  earnings  is  likely  to  stand  in  the  way 
"  of  specially  providing  for  a  deprecia- 
"  tion,  which  practically  affects  the  share- 
"  holder  in  the  form  of  a  fall  below  par  in 
*'  the  market  value  of  the  shares.  The 
*'  poor  income  attainable  needs  to  be 
*'  again  decreased  for  the  sake  of  replacing 
*'  misspent  capital  and  bringing  the 
^'market  value  to  par.  Existing  share- 
*'  holders  ordinarily  object  to  do  so  much 
■"  for  posterity.  .  .  .  One  of  the  most 
*' singular  contrasts  I  know  of  •  is  that 
**  between    a    grave    person    who    holds, 


"  against  all  argument,  that  goodwill  is  an 
"  unreal  asset  and  ought  to  be  written  off 
*'  out  of  profits,  and  the  same  person  who 
"  buys,  say,  North-Western  Railway 
"  Stock  at  160  per  cent,  (written  in  1887), 
"  or  bank  shares  at  2]/^  times  the  sum  paid 
"  upon  them.  Such  people  are  oblivious 
"  that  in  paying  such  prices  they  are 
*'  recognising  goodwill  handsomely  ;  nor 
"  did  I  ever  meet  with  one  of  them  who 
"  forbore  to  eat  up  his  dividend  in  such  a 
"  case  until  out  of  profits  he  had  replaced 
"the  premium  in  his  purse." 

Mr.  E.  Guthrie,  F.C.A.,  has  said  that  as 
(with  few,  if  any,  exceptions)  no  goodwill 
may  be  properly  treated  as  eternal,  some 
provision,  however  small,  ought  to  be  made 
for  its  gradual  reduction. 

However  commendable  and  prudent  it 
may  be  upon  the  part  of  the  directors  and 
shareholders  of  a  company,  it  should  be 
noted  that  no  legal  obligation  rests  upon, 
them  to  provide  for  the  reduction  of  the 
book  value  of  the  goodwill  before  declaring 
a  dividend ;  and  the  attitude  of  an  auditor 
of  a  company  in  this  connection  is  well 
defined  by  Mr.  L.  R.  Dicksee,  E.G. A.,  in 
his  excellent  work  on  "Auditing":  — 

"  The  amount  at  which  goodwill  is 
"  stated  in  a  Balance  Sheet  is  never  sup- 
"  po'sed  to  represent  either  its  maximum 
"  or  minimum  value  ;  no  one  who  thought 
"  of  purchasing  a  business  would  be  in 
"  the  least  influenced  by  the  amount  at 
"  which  the  goodwill  was  stated  in  the 
"  accounts ;  in  short,  the  amount  is  abso- 
"  lutely  meaningless,  except  as  an  indi- 
"  cation  what  the  goodwill  may  have  cost 
"  in  the  first  instance.  Inasmuch,  there- 
"  fore,  as  nobody  can  be  deceived  by  its 
"  retention,  there  is  no  necessity  for  the 
"  amount  of  Goodwill  Account  to  be 
"  written  down.  On  the  other  hand,  the 
"  practice  is  so  usual,  where  any  profits 
"  are  being  made,  that  the  desirability  of 
"  such  a  course  need  hardly  be  discussed. 
"  The  question  is  not,  however,  one  upon 
"  which  the  auditor  is  required  to  express 
"  an  opinion  ;   and  so  long  as  the  item  is 
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"  separately  stated  on  the  Balance  Sheet, 
"  it  is  scarcely  desirable  that  he  should 
"  interfere  with  the  discretion  of  the 
"management,  although  there  is,  of 
"  course,  no  objection  to  his  offering  an 
"  opinion  when  he  is  invited  to  do  so." 
It  should  be  noted,  however,  that  the 
above  remarks  apply  to  the  amount  at 
which  the  item  goodwill  stood  originally  in 
the  accounts  of  a  particular  company,  and 
not  to  expenditure  upon  advertising  or 
losses  and  expenses  in  experimenting,  &c., 
incurred  by  the  company  with  the  object 
of  creating  a  goodwill,  for  although  such 
expenses  or  losses  may  have  a  value  in  that 
they  are  the  inevitable  means  tO'  a  desirable 
end,  yet  they  should  be  capitalised  most 
cautiously.  In  such  a  case,  an  auditor 
should  see  that  the  item  is  separately  and 
plainly  stated  upon  the  Balance  Sheet,  so 
that  shareholders  may  know  that  certain 
expenditure  is  being  made  or  loss  incurred 
which  is  not  being  charged  to  Revenue 
Account.  Where,  from  the  nature  of  the 
business  to  be  carried  on  by  a  company,  it 
is  anticipated  that  extraordinary  expendi- 
ture on  advertising,  &c.,  will  be  necessary 
at  the  outset,  the  articles  of  association 
generally  provide  for  the  temporary 
capitalisation  of  same  so  that  it  may  be 
gradually  written  off  against  profits.  It 
may  be  mentioned  that  Table  A  contains 
such  a  provision.  In  such  cases  an 
auditor  may  safely  follow  the  provisions 
of  the  articles  in  this  respect,  although 
even  under  these  circumstances  he  should 
see  that  the  expenditure  capitalised  (for  the 
time  being)  is  plainly  stated  in  the  Balance 
Sheet. 

As  regards  the  treatment  of  the  item  good- 
will in  the  accounts  of  a  limited  company, 
the  position  maj  be  summarised  thus:  — 
(i)  Fluctuations  in  the  "value"   of  good- 
will  should    not    be    recorded    in    the 
accounts. 

(2)  In  particular,  such  fluctuations  should 
not  be  allowed  to  affect  the  current 
profits. 

(3)  There  is  no  legal  necessity  to  reduce  the 
amount  representing  the  original  cost  of 
the  goodwill. 


'Note. — In  Wilmer  v.  McNamara  (1895, 
2  Ch.  245)  it  was  held  that  the  good- 
will of  a  trading  company  was  in  the 
nature  of  fixed  capital,  and  accordingly 
it  was  not  necessary  (in  the  absence  of 
some  special  provision  in  the  company's 
regulations)  to  make  good  any  deprecia- 
tion of  the  goodwill  in  ascertaining  the 
amount  of  profits  available  for  dividend. 

(4)  The  auditor  therefore  cannot  object  to- 
the  amount  representing  the  original 
coist  of  goodwill  being  kept  intact,  so 
long  as  it  is  plainly  stated  in  the 
Balance  Sheet.  But  he  should,  never- 
theless, carefully  scrutinise  capitalised 
expenditure  (such  as  advertising,  &c.) 
and  see  [a)  that  it  is  plainly  stated  in  the 
Balance  Sheet,  [b)  -that  the  provisions 
(if  any)  in  the  articles  in  this  connec- 
tion are  carried  out,  and  (c)  that  no 
items  are  included  which  are  clearly 
chargeable  wholly  against  the  current 
■period' s  profits. 

(5)  If  the  goodwill  be  written  down  it  must 
be  understood  as  an  appropriation  of 
profits,  and  not  as  a  charge  against 
same. 

(6)  If  a  portion  of  the  profits  be  so 
appropriated  instead  of  being  dis- 
tributed in  dividend,  some  authorities 
consider  it  better  separately  to  accumu- 
late same,  leaving  intact  the  original 
amount  representing  the  book  value  of 
the  goodwill. 

Note. — Against  this  plan  it  is  urged 
that  in  practice  there  is  some  difficulty 
in  depriving  the  shareholders  of 
certain  companies  of  the  "  full  divi- 
dend "  for  general  reserve  purposes 
only,  whereas  if  the  portion  of  profit  the 
directors  desire  to  retain  is  "appro- 
priated" to  reduce  or  eliminate  the 
goodwill,  the  difficulty  is  to  a  great 
extent  removed,  although  the  financial 
effect  is  the  same.  It  is  also  contended 
by  some  that,  if  the  amount  of  undis- 
tributed profit  be  not  actually  utilised 
in  reducing  or  eliminating  the  good- 
will, but  is  allowed  to  accumulate 
separately,    there    is     a    temptation   to 
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write  such  profits  back  again  at  some 
future    date     and     distribute     same    in 
dividend  should  necessity  arise. 
(7)  In  applying  to  the  Court  for   sanction 
to  reduce   the   capital,    on   the   ground 
that   such  capital  is  not  wholly  repre- 
sented by  available  assets,  the  goodwill 
of  the  business  (if  of  value)  must  not  be 
ignored  when  ascertaining  the  amount 
of   available    assets    for    this   purpose. 
[In  re  Barrow  Hcematite- Steel  Co,  1900, 
2  Ch.  846.) 
[The  foregoing   article   on    Goodwill   was 
contributed  by  the  author  to  Volume  3  of 
the   Encyclopaedia    of    Accounting,    and    is 
reproduced  here  by  special  permission.] 
Qoverning  Director.— In  certain  "  private" 
limited  companies   the   proprietor   or   chief 
partner  of  the  concern  being   converted   is 
appointed  a  governing  director  of  the  com- 
pany.    The   term.s   of  his   appointment,  the 
extent  of  his  powers,  &c:.,  are  enumerated  in 
the  articles  of  association,  and  generally  take 
the  following  form  : — 

Appointment. — For  life,  or  until  he  volun- 
tarily retires  or  ceases  to  hold  a  stated 
number  of  shares  in  the  company  ;  in  the 
latter  event  it  is  generally  provided  that  he 
does  not  retire  altogether,  but  becomes  an 
ordinary  director. 

Powers.— To  control  the  ordinary  directors 
generally,  and  in  particular  it  is  sometimes 
provided  that  all  transactions  of  the  ordinary 
directors  involving  an  amount  by  way  of 
purchase  or  loan  in  excess  of  a  stated  sum 
shall  be  subject  to  his  veto. 

To  appoint  and  remove  the  ordinary 
directors. 
Gratuitous  Agent.— 5^^  Agent. 
Gross  Profit.— The  difference  between  the 
cost  of  goods  which  have  been  sold,  and  the 
proceeds  of  their  sale,  without  any  deduction 
in  respect  of  the  expenses  of  distribution  of 
the  goods  or  the  cost  of  the  general  manage-, 
ment  and  maintenance  of  the  business. 
The  cost  of  the  goods  includes,  in  the 
case  of  a  manufacturer,  materials,  pro- 
ductive labour,  rent,  rates,  &c.,  in  respect  of 
the  premises  used  for  manufacture,  deprecia- 
tion of  such  premises  and  of  the  machinery 
employed,  and  any  other  expei:diture  directly 
attributable    to     the     manufactory.        The 


account  which  shows  the  gross  profit  is 
called  the  Trading  Account,  but  in  the  case 
of  a  manufacturing  business  the  Trading 
Account  may  be  divided  into  two  parts,  the 
Manufacturing  Account  and  the  Selling 
Account. 

There  are  differences  of  opinion  among: 
accountants  as  to  whether  or  not  discounts 
upon  purchases  and  sales  are  factors  in  the 
determination  of  the  gross  profit  of  a  concern. 
Some  contend  that  discounts  on  sales  are 
expenses  of  distribution,  whilst  discounts  on 
purchases  are  the  result  of  the  financial 
resources  and  arrangements  of  the  concern, 
and  as  a  consequence  must  not  be  included 
in  the  Trading  Account.  It  is  submitted 
that  trade  discounts  on  sales  or  purchases 
(viz.,  such  as  would  be  allowed  by  or  to  the 
concern  irrespective  of  the  .date  of  payment) 
should  be  deducted  from  the  sales  and  pur- 
chases respectively  in  preparing  the  Trading 
Account,  whilst  cash  discounts  must  be 
excluded  therefrom  and  treated  in  the  account 
which  determines  the  net  profit.  Carriage 
upon  goods  inward  [i.e.,  purchases)  should  be 
treated  as  part  of  the  purchasing  price  and 
as  a  consequence  it  constitutes  a  Trading 
Account  charge,  but  carriage  upon  goods 
outward  {i.e.,  sales)  is  usually  treated  as  an 
"expense  of  distribution,"  although  the 
principle  involved  is  apparently  the  same, 
viz.,  that  the  price  of  goods  purchased  or 
sold  "  carriage  paid  "  presumably  includes 
the  cost  of  carriage,  whilst  consignments 
"carriage  forward"  would  (ordinarily)  be 
priced  lower  in  consequence.  {See  Carriage 
and  Cartage.) 

The  ascertainment  of  the  gross  profit  of  a 
concern  is  of  great  importance,  for  by  a 
proper  system  of  percentages  a  trader  is 
enabled  to  institute  comparisons  and  obtain 
valuable  information  as  to  the  results  of  his 
past  trading.  In  this  manner  the  weak  or 
strong  points  of  the  business  may  be  revealed, 
a  guide  for  the  future  selling  prices  is 
obtained  (where  not  restricted  by  competi- 
tion), and  a  check  upon  the  stock  of 
materials,  and  the  cost  of  labour  is  to  some 
extent  afforded.  When  the  costs  of  distribu- 
tion, management,  maintenance,  and  every 
other  expense  pertaining  to  the  particular 
period  have  been  charged  against  the  gross 
profit,  the  resultant  balance  is  the  net  profit 
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or  loss,  as   the  case  may  be.      {See   Manu-    ' 

facturers'  Accounts,  Percentage.) 

I 
Ground  Rent. — The   rent    payable  for  land    j 

let    on    a    building    lease.       The   buildings    | 

erected  by  the  tenant  "  fall  in  "  with  the  land 

on  the  termination  of  the  lease,  and  become    ' 

the  property  of  the  lessor. 

The  rent  is   subject  to  deduction,  by  the 

tenant,  of  income  tax  at  the  current  rate,  but 

the  tenant  must,  of  course,  account  to   the 

Revenue  therefor. 

Growing  Crops.  —  These  are  "goods" 
within  the  Sale  of  Goods  Act  1893  ;  they  are  \ 
also  "  personal  chattels"  within  the  Bills  of 
Sale  Acts,  when  assigned  separately  from  the 
land.  Friictiis  industvialcs  {e  g ,  corn  and 
potatoes)  are  deemed  personal  property,  and  \ 
on  the  death  of  the  owner  or  other  person 
entitle!  theretobefore  he  has  actually  cut  or 
gathered  same,  they  pass  to  the  personal  repre- 
sentative, but  a  crop  of  natural  grass  growing 
at  the  date  of  the  death  of  a  life-tenant 
would  pass  to  the  remainderman.  I 

Industrial  growing  crops  may  be  taken  in 
execution  subject  to  regulations  imposed  by 
statute,  and  they  are  also  subject  to  distress    \ 
for  rent.  | 

Guarantee. — An  undertaking  by  one  to  answer    i 
for  a  liability,  or  the  performance  of  a  duty 
on  the  default  of  another  who  is   primarily    \ 
responsible  therefor — that  is,  a  guarantee  is 
an    engagement    collateral    to    some    other 
engagement. 

The  person  giving  the  undertaking  is  called 
the  guarantor  or  surety  ;  the  person  to  whom    . 
it  is  given,  the  creditor  ;  the  person  in  respect 
of  whose   debt   or   liability   it  is  given,  the 
principal  debtor. 

The  Statute  of  Frauds  provides  that 
no  action  shall  be  brought  to  charge 
any  person  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another  person  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  ' 
memorandum  or  note  there dF,  shall  be  in 
writing,  signed  by  the  party  to  be  charged  '''• 
therewith,  or  his  agent  duly  authorised. 

Originally,  in  order  to  satisfy  the  statute,  it 
was  required  that  the  memorandum  or  note 
should  at  least  contain  : — 

(i)  The   names   and   descriptions   of    the 
parties.  I 


•     (2)  The  essential  terms  of  the  contract. 

(3)  The  consideration,  and 

(4)  The    signature    of    the    party    to    be 
charged  or  his  agent  duly  authorised. 

But  now  the  Mercantile  Law  Amendment 
Act  1856,  whilst  in  no  way  dispensing  with 
the  necessity  for  consideration  for  the 
promise,  provides  that  no  promise  to  answer 
for  the  debt  or  default  of  another  is  to  be 
deemed  invalid  to  support  an  action  by  reason 
only  that  the  consideration  for  such  promise 
does  not  appear  in  writing  or  by  necessary 
inference  from  a  written  document. 

A  guarantee  need  not  necessarily  be 
embodied  in  one  document,  but  may  be 
evidenced  by  several. 

An  offer  to  guarantee  is  not  binding  upon 
the  guarantor  until  expressly  or  impliedly 
accepted  by  the  creditor,  nor  has  the  surety 
upon  payment  of  the  debt  or  compensation  a 
right  of  recoupment  from  the  debtor  unless 
the  latter  was  a  consenting  party  to  the 
suretyship. 

The  main  object  of  the  parties  to  the 
guarantee  (viz.,  the  guarantor  and  the 
creditor)  must  be  to  secure  the  payment  of  a 
debt  or  the  fulfilment  of  a  duty  by  a  third 
party — for  this  reason  an  agreement  with  an 
agent  del  credere  is  not  within  the  Statute  of 
Frauds,  and  need  not  be  in  writing,  for  the 
guarantee  itself  is  not  the  object  of  the  agree- 
ment with  the  agent,  but  merely  one  of  the 
terms  of  the  agent's  appointment. 

Moreover,  a  del  credere  agent  does  not  really 
guarantee  the  solvency  of  his  ' '  customers  ' '  or 
promise  to  answer  for  their  default.  He 
rather  promises  to  indemnify  his  principal 
against  any  loss  which  might  result  from  his 
inadvertence  in  entering  into  contracts  on 
behalf  of  his  principal  with  persons  who 
either  cannot  or  will  not  perform  them. 

Where  a  third  party  is  never  liable  to  pay 
the  debt  or  perform  the  duty  in  question,  or 
where  the  promise  is  made  not  to  the  creditor 
but  to  the  debtor,  to  indemnify  the  latter 
against  his  oivn  liability,  the  contract  is  not 
one  ot  guarantee,  but  of  indemnity.  An 
indemnity  is  not  within  the  Statute  of  Frauds, 
and  does  not  need  to  be  in  writing. 

"  If  two  persons  come  into  a  shop  and 
'  •  one  buys,  and  the  other  to  gain  him  credit 
"  promises  the  seller,  '  //  he  does  not  pay  you 
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"  /  will,'  this  is  a  collateral  undertaking, 
•'  and  requires  to  be  in  writing  under  the 
'•  Statute  of  Frauds.  But  if  he  says,  '  L?t 
*'  him  have  the  goods,  I  will  see  you  paid,'  this 
"  is  an  undertaking  as  for  himself,  and  he 
"  is  intended  to  ba  the  very  buyer,  and  the 
"  other  to  act  as  but  his  servant." 

The  following  extracts  from  the  judgments 
delivered  in  Guild  v.  Conrai  (Court  of  Appeal, 
1894)  will  illustrate  the  distinction  between 
a  guarantes  and  an  indemnity  :  — 

"  A  promise  to  hi  liable  for  a  debt  con- 
"  ditionall)  on  the  principal  debtor  making 
"  default  is  a  guarantee,  and  is  a  promise  to 
"  make  good  the  default,  within  the  statute. 
"  On  the  othsr  hand,  a  promiss  to  be:ome 
'•  liable  for  a  debt  whenever  the  person  to 
"  whom  the  promise  is  made  should  become 
**  liable  is  not  a  proniss  within  the  Statute 
"  of  Frauds,  and  need  not  be  in  writing." 

"  It  has  been  held  that  where  one  person 
'•  induces  another  to  enter  into  an  engage- 
"  ment  by  a  promise  to  indemnify  him 
"  against  liability,  that  is  not  an  agreement 
"  within  the  Statute  of  Frauds,  and  there- 
"  fore  doss  not  require  to  be  in  writing." 
[Lopss,  L.J.] 

"  There  isaplain  distinction  bet  ween  (i)a 

"  promise  to  piy  the  creditor  if  the  princi- 

"  pal  debtor  makes  default  in  payment,  and 

"  (2)  a  promise  to  keep  a  person  who  has 

' '  entered  or  is  about  to  enter  into  a  contract 

"  of    liability,    indemnified    against     that 

"  liability,   iiidipendently    of    the    question 

"  whether  a  third  party  makes  default  or 

"  not."      [Davey,  L.J.] 

Liability  of  Surety. — To  pay   the   debt    or 

compensation  for  and  on  the  default  of  the 

principal  debtor,  but  strictly  within  the  terms 

of  the  contract  of  guarantee,  for  the  rights  of 

the  creditor  against  the  surety   are   wholly 

regulated  by  the  instrument  of  suretyship. 

Rights  and  Remedies  :  — 

(i)  Although  the  contract  of  suretyship 
"  would  be  invalidated  by  material 
"  though  innocent  misrepresentation, 
"  or  by  such  non-disclosure  of  a 
*'  fact  as  would  amount  to  an  implied 
"  misrepresentation  that  such  fact 
•'  did  not  exist,"  it  does  not  require 
the  same  fulness  of  disclosure  so 
essential  to  contracts   uberrimce    fidei, 


such  as  the  sale  of  land  or  the  allotment 
of  shares  in  a  public  company.  But 
when  once  the  contract  of  suretyship 
has  been  entered  into,  •'  the  surety  is 
"  entitled  to  be  informed  of  any  agree- 
"  ment  which  alters  the  relations  of 
"  creditor  and  debtor,  or  any  circum- 
"  stance  which  might  give  him  a  right 
"  to  avoid  the  contract."  [Anson.] 
(2)  Although  apparently  a  surety  cannot 
compel  the  creditor  to  proceed  against 
the  debtor,  he  (the  surety)  may  himself 
institute  proceedings  against  the  debtjy 
to  compel  him  to  pay  the  creditor  so 
soon  as  the  latter  has  a  right  to  sue  and 
refuses  to  do  so. 

(3)  The  surety,  on  paying  the  debt  or  com- 
pensation for  and  on  default,  is  entitled 
to  recoupment  or  reimbursement  from 
the  principal  debtor  for  all  money 
properly  paid,  together  with  interest 
and  costs. 

(4)  The  Mercantile  Law  Amendment  Act 
1856  provides  that  on  the  surety  pay- 
ing the  debt  or  performing  the  duty, 
he  is  entitled  to  have  assigned  to  him, 
or  to  a  trustee  for  him,  every  judg- 
ment, specialty,  or  other  security 
which  is  held  by  the  creditor  in  respect 
of  such  debt  or  duty,  whether  such 
judgment,  specialty,  or  other  security 
is  deemed  at  law  to  have  been  satis- 
fied by  the  payment  or  performance 
by  the  surety  or  not.  The  surety  is 
also  entitled  to  stand  in  the  place  of 
the  creditor,  and  to  use  all  remedies, 
and,  if  need  be,  upon  a  proper 
indemnity,  to  use  the  name  of  the 
creditor  in  any  action  to  recover  from 
the  principal  debtor  or  a  co-surety 
indemnification  for  the  advances  made, 
or  loss  sustained. 

The  right  of  a  surety  (whjlly  or  in 
proportion  to  his  liability)  to  the 
benefit  of  the  securities  held  by  the 
creditor  in  respect  of  the  particular 
debt  or  duty  is  unaffected,  notwith- 
standing the  fact  that 

(a)  He  was  unaware  of  the  existence 

of  the  securities,  or 
{b)  The  securities  were  obtained  by 
the  creditor  after  the  contract  of 
suretyship  was  entered  into. 
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(5)  One  of  several  co-sureties  has  a 
right  of  contribution  against  his  co- 
sureties, if  he  has  paid  more  than  his 
just  proportion  of  the  liabiUty.  [See 
Co-surety.) 

Discharge  of  Surety  : — 

The  surety  will  be  entitled  to  be  discharged 
from  liability  in  the  following  cases  : — 

(i)  Where  the  surety  was  induced  to  enter 
into  the  contract  of  guarantee  by  fraud 
on  the  part  of  the  creditor.  (In  such 
a  case  the  guarantee  is  void  ah  initio.) 

(2)  Where  the  creditor  has  discharged  the 
principal  debtor. 

(3)  Where  the  creditor  has  altered  the 
terms  of  the  original  contract  with  the 
principal  debtor,  or  materially  altered 
the  guarantee  itself,  or  failed  to  perform 
a  condition  therein  without  the  consent 
of  the  surety. 

(4)  Where  the  creditor  has  been  negligent 
in  his  dealings  with  the  principal 
debtor  so  that  the  surety's  remedies 
are  thereby  affected. 

(5)  Where  the  creditor  has  misused  any 
securities  he  may  have  held  against 
the  debt. 

(6)  Where  one  of  several  co-sureties 
jointly  hable  is  released,  the  other 
sureties  being  thereby  deprived  pro 
tanto  of  their  right  of  contribution  ;  or 
where  the  surety  entered  into  the 
agreement  on  the  faith  that  another  or 
others  should  become  sureties,  and 
that  other  or  any  one  of  the  others 
does  not  join,  those  who  have  already 
executed  the  agreement  may  consider 
their  liability  at  an  end. 

Neither  the  discharge  in  bankruptcy  of  the 
principal  debtor,  nor  the  acceptance  of  an 
arrangement  under  the  Bankruptcy  Acts,  will 
operate  to  relieve  the  surety  or  sureties. 

Creditors  whose  claims  are  guaranteed 
by  a  third  party,  i.e.,  a  surety,  should 
require  a  clause  in  the  deed  itself  reserving 
their  rights  against  the  surety,  or  else 
obtain  the  permission  of  the  surety  before 
assenting  to  a  deed  of  arrangement.  To 
assent  to  a  private  arrangement  without 
such  permission  or  reservation  of  rights 
would  operate  as  a  release  of  the  surety. 


In  some  cases  the  rights  of  the  surety  upon 
paying  the  debt  may  be  larger  than  those  of 
the  creditor,  for  where  a  creditor  had  obtained 
judgment  against  one  of  the  two  joint  debtors 
and  thus  precluded  himself  from  suing  the 
other,  the  surety  was  nevertheless  not  bound 
by  this  act,  being  held  entitled  to  sue  both 
debtors. 

Before  a  creditor  can  proceed  against  a 
surety  he  must  prove  his  debt  against  him, 
for  a  previous  admission  by,  or  judgment 
against,  the  principal  is  not  available  against 
the  surety.  This,  however,  may  be  affected 
by  a  special  arrangement  between  the  creditor 
and  surety — in  fact,  the  general  rights  and 
remedies  of  the  parties  inter  se  may  be  varied 
by  express  agreement,  provided  the  law  as  to 
contracts  generally  is  complied  with. 

Sureties  are  entitled  to  the  benefit  of  the 
Statutes  of  Limitation,  the  periods  being  20 
years  when  the  guarantee  is  by  deed  and  six 
years  in  other  cases.  The  statute  begins  to 
run  from  the  time  the  creditor  can  enforce 
his  claim  against  the  surety. 

An  instrument  of  guarantee  or  indemnity 
(if  the  latter  be  in  writing),  in  common  with 
other  agreements,  if  made  under  hand  only, 
is  liable  to  a  stamp  duty  of  6d.,  unless  (i)  the 
subject-matter  is  not  of  the  value  of  ;^5,  or  (2) 
it  is  made  for  or  relating  to  the  sale  of  any 
goods,  wares  or  merchandise — in  which  two 
cases  no  stamp  dnty  is  payable.  The 
duty  may  be  denoted  by  an  adhesive  stamp. 
[See  Continuing  Guarantee,  Co-Surety, 
Representation  of  Credit,  Secured  Creditor.). 

Guaranteed  Stocks.— Stocks  of  an  under- 
taling,  the  interest  upon  which  is  guaranteed 
by  some  other  undertaking,  or  by  a  Government, 
The  term  is,  however,  applied  in  different 
senses,  sometimes  to  stocks  equivalent  to 
preference  or  preferred  stocks,  and  at  other 
times  to  those  entitling  the  holders  to  a 
charge  upon  surplus  lands,  &c.,  &c. 

Guard  Book.  — A  book  wherein  are  collected 
(i)  the  original  invoices  for  goods  purchased ; 
(2)  the  receipts  for  payments  made,  or  any 
other  class  of  documents,  a  separate  Guard 
Book  being  kept  for  each  class.  The  docu- 
ments are  affixed  in  the  order  in  which 
the  entries  referring  to  them  respectively 
appear  in  the  Purchase  Book,  Cash  Book,  or 
otherwise. 
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Sometimes  a  Guard  BdoU  is  utilised  as  the 
Purchase  BddIc  by  m9ans  of  cash  columns 
into  which  the  amounts  of  each  invoice  are 
extended,  and  classified  according  to  circum- 
stances. 

The  advantage  of  this  to  an  auditor  is 
that  he  may  inspect  an  occasional  in- 
voice at  haphazard  without  much  trouble, 
and  exercise  a  greater  control  over  the  Pur- 
chase Book  entries  than  he  might  otherwise 
do.  In  particular  this  system  is  advantageous 
at  stocktaking  time,  for  an  auditor  may 
examine  all  purchase  invoices  in  the  Guard 
Book  which  have  been  treated  as  bsing  sub- 
sequent to  sto2k-taking,  and  thus  satisfy 
himself  to  some  extent  that  invoices  have  not 
been  omitted  from  the  period  under  review. 

H. 

Habendum  of  a  Deed. — That  part  of  a 
conveyance,  &c.,  which  determines  the  quan- 
tity of  interest  conveyed. 

Hammered.— 5^^  Defaulter. 

Hat  Money. — See  Primage. 

Head  Office  Charges. — Expenditure  at  the 
head  office  of  a  concern  having  several  estab- 
lishments. The  expenditure  is  in  respect  of 
the  concern's  requirements  as  a  whole,  and 
cannot  be  specifically  appropriated  to  the 
working  accounts  of  the  various  estabUsh- 
ments.  The  item  may  be  either  (i)  appor- 
tioned according  to  circumstances,  or  (2) 
treated  in  one  item  as  a  set-off  against  the 
total  of  the  profits  carried  from  the  various 
working  accounts. 

Interest  on  loans,  general  manager's  salary, 
and  audit  fees  are  instances  of  this  class  of 
expenditure. 

Hereditaments.  —  Every  class  of  property 
which  may  be  inherited.  Hereditaments 
may  be  corporeal^  i.e.,  land,  or  incorporeal,  i.e., 
the  rights  and  profits  issuing  out  of  land. 

Hidden  Reserves.— 5^^  Reserves  and  Reserve 
Funds. 

Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46).— 
This  Act  abolished  the  priority  of  specialty 
•over  simple  contract  debts  in  the  administra- 
tion of  the  estates  of  deceased  persons  after 
ist  January  1870.  Although  in  this  con- 
nection (provided   there    is  a  deficiency  of 


assets)  specialty  and  simple  contract  debts 
now  rank  pari  passu,  there  is  still  a  distinc- 
tion between  them  as  regards  an  executor's 
right  of  retainer,  for,  although  not  affecting 
such  right,  the  Act  is  not  construed  so  as  to 
give  an  executor  who  is  a  simple  contract 
creditor  a  power  to  defeat  specialty,  as  well 
as  simple  contract  creditors  [Smith  v.  Hankey, 
Ch.  Div.  1899.)  I'^  such  a  case  the  assets 
must  first  be  applied  rateably  (apart  from  any 
question  of  retainer)  between  the  specialty 
and  simple  contract  debts.  The  specialty 
debts  will  then  be  satisfied  to  the  extent  of 
their  allotted  portions,  whilst  the  dividends 
applicable  to  the  simple  contract  debts  will 
be  subject  to  the  executor's  right  of  retainer 
in  respect  of  his  simple  contract  debt,  and 
be  reduced  accordingly. 

Hire  and  Purchase  Agreements. — Con- 
tracts whereby  one  party  (the  dealer  or 
manufacturer)  agrees  with  another  (called  the 
hirer) 

(i)  That  the  hirer  may  have  the  immediate 
use  of  a  certain  commodity,  or  a 
number  of  commodities,  belonging  to 
the  dealer  or  manufacturer,  in  con- 
sideration of  the  payment  of  a  fixed 
number  ol  instalments  in  the  nature 
of  hire,  extending  over  an  agreed 
period. 

(2)  That  upon  the  due  payment  of  the 
whole  of  the  stipulated  amounts  of 
hire  and  (generally)  a  further  nominal 
sum,  at  the  expiration  of  the  agreed 
period,  the  property  in  the  subject- 
matter  of  the  agreement  will  thereupon 
pass  absolutely  to  the  hirer. 

Note. — Some  agreements  are  worded 
to  the  effect  that  the  hirer  may  at  the 
end  of  a  stated  period  elect  to  purchase 
the  subject-matter  of  hire  at  a  stated 
price  (the  total  amount  of  the  agreed 
instalments),  and  that  should  he  so 
elect,  the  manufacturer  or  dealer  shall 
credit  the  hirer  as  against  such  purchase 
price  with  the  total  amount  of  the  hire 
payments  which  have  been  paid. 

(3)  That  on  the  default  of  the  hirer,  in 
respect  of  any  of  the  payments  of 
hire,  the  dealer  or  manufacturer  may 
resume  possession  of  the  subject- 
matter  and  terminate  the  hiring 
agreement. 
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(4)  That  the  hirer  may  at  any  time,  should 
he  think  fit,  return  the  subject-matter 
of  hire,  upon  payment  of  the  amount  of 
hire  proportionate  to  the  period  he  has 
been  in  possession. 

Under  a  hiring  agreement  (simply)  no  pro- 
perty in  the  goods  so  hired  passes  to  the 
hirer,  but  under  a  "  hire  and  purchase" 
agreement  a  distinction  must  be  drawn 
between  those  which  involve  an  agreement 
to  buy,  and  those  which  do  not.  There  is  an 
agreement  to  buy,  if  the  hirer  is  bound  to  pay 
the  whole  of  the  agreed  sums  for  hire, 
whether  he  returns  the  subject-matter  before 
the  expiration  of  the  agreed  period  or  not. 

"  An  agreement  to  buy  imports  a  legal 
"  obligation  to  buy.  If  there  was  no  such 
♦' obligation  there  cannot,  in  my  opinion, 
' '  properly  be  said  to  have  been  an  agree- 
"  raent  to  buy."  [Lord  Herschell,  in 
Helby  v.  Matthews,  L.R.  (1895),  A.C.  471.] 
Thus,  where  upon  entering  into  the  hiring 
agreement  :  — 

(i)  The  hirer  is  under  an  abrolute  obliga- 
tion to  pay  all  the  agreed  instalments, 
such    instalments    being    capable    of 
enforcement  by  action,  and 
(2)  The  hirer  cannot  insist  upon  returning 
the  subject-matter  at  any  time  and  so 
free  himself  from  obligation  to  make 
further  payments ; 
then    the    hiring    agreement  amounts  to  an 
agreement"  to  buy,  for  unless  there  is  a  breach 
in   the   agreement  by    the  hirer  himself  the 
transaction    must    necessarily    result    in    a 
sale. 

On  the  other  hand,  where  the  agreement 
provides  inter  alia  that : — 

(i)  The  dealer  or  manufacturer  may  at  any 
time  terminate  the  hiring  on  default  of 
the  hirer  in  making  the  agreed  pay- 
ments or  on  the  breach  of  any  other 
agreed  condition,  and 

(2)  The  hirer  may  at  any  time  terminate 
the  hiring  by  merely  surrendering  the 
subject-matter  of  hire  without  any 
liability  other  than  the  payment  of  the 
amount  of  hire  proportionate  to  the 
period  he  has  been  in  possession  ; 

then  the  agreement  does  not  legally  involve 

an  agreement  to  buy. 


The  distinction  is  important,  for  where 
there  is  an  agreement  to  buy,  a  purchaser  or 
pledgee  of  goods  baying  or  taking  delivery  in 
good  faith  from  a  person  in  possession  under 
su2h  an  agreement  may  acquire  a  good  title 
as  against  the  true  owner,  but  if  no  agree- 
ment to  buy  is  involved  the  hirer  cannot  give 
such  a  title.  In  any  case  the  goods  hired 
would  be  subject  to  a  landlord's  right  of 
distress  if  otherwise  liable. 

Goods  in  the  way  of  a  person's  trade  or 
business  and  in  his  possession  under  a  hiring 
agreement,  under  such  circumstances  that  he 
is  the  reputed  owner  thereof,  will  pass  to  the 
hirer's  trustee  in  the  event  of  his  bankruptcy^ 
unless  there  is  a  notorious  custom  as  to  such 
hiring  which  may  be  held  sufficient  to  rebut 
the  presumption  of  ownership. 


Accounts  of  the  Dealer  or  Manufacturer. — 
There  are  different  methods  of  treating  the 
hire-purchase  transactions  in  the  Dealer's  or 
Manufacturer's  Accounts,  three  of  which  will 
be  described  : — 

I. — Loan  System  . — 

{a)  Open  a  Personal  Account  for  the  hirer,, 
heading  same  with  an  epitome  of  the 
hiring  agreement. 

(b)  Ascertain  the  "cash  down  "  price  of  the 
goods  about  to  be  "  hired." 

JNoie. — The  hire  payments  may  be 
based  upon  the  cash  price  and  a  certain 
rate  of  interest,  or  be  fixed  arbitrarily^ 
but  whether  based  upon  a  given  rate  or 
not,  the  dealer  or  manufacturer  should 
know  (i)  the  "cash down"  price,  and  {2} 
what  rate  per  cent,  per  annum  will  in- 
crease that  price  to  the  aggregate  pay- 
ments for  hire,  having  regard  to  the 
stipulated  periods. 

(c)  Treat  the  transaction  as  a  sale  to  the 
amount  of  the  "  cash  down "  price,, 
debiting  the  hirer  with  that  amount. 

{d)  Charge  the  hirer  periodically  with 
interest  upon  the  unpaid  balance  at  the 
fixed  or  "ascertained"  rate  (as  the  case 
may  be)  and  credit  him  with  the  instal- 
ments of  hire  paid  from  time  to  time. 

(e)  There  should  be  no  balance  in  the: 
Personal  Account  of  the  hirer  at  the 
expiration  of  the  agreed  period  of  hire^ 
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if  all  the  instalment 3  have  been  duly 
paid. 

The  objections  to  the  above  system  are  : — 

(i)  The  hiring  agreement  is  treated  as  a 
sale,  which  is  (legally)  incorrect. 

(2)  The  dealer's  or  manufacturer's  "in- 
terest "  under  the  agreement  during  the 
period  of  hire  is  treated  in  his  accounts 
as  a  debt  due  from  the  hirer,  whereas 
such  interest  is  really  in  the  subject-matter 
of  hire  itself.  The  dealer  or  manu- 
facturer could  not  sue  for  the  unpaid 
balance;  on  the  other  hand,  the 
"property"  has  not  passed  to  the 
hirer. 

(3)  Obviously,  the  hire  payments  cannot  be 
treated  as  profits  during  the  period  of 
hire,  and  the  goods  hired  as  a  gift  from 
the  dealer  or- manufacturer  at  the  end 
of  the  term;  nor,  on  the  other  hand,  is  it 
correct  that  the  particular  period 
in  which  the  hiring  agreement  is 
commenced  should  be  credited  with 
the  whole  of  the  profit  on  the 
"  artificial  sale."  The  interest  charged 
to  the  hirer's  account,  during  the  period 
of  hire,  is  merely  compensation  for 
deferred  payment,  but  the  profit  which 
would  be  derived  if  the  transaction 
were  an  ordinary  sale  is,  under  this 
system,  wholly  absorbed  by  the  com- 
mencing period  ;  furthermore,  it  must 
be  noted  that,  as  the  hirer  is  not  com- 
pelled to  pay  for  future  hire,  but  may 
return  the  goods,  there  is  an  abnormal 
risk  of  the  "artificial  debt"  not 
being  fully  realised.  It  has  been 
suggested  that  as  some  interest 
in  the  agreement  is  soon  acquired 
by  the  hirer,  he  rarely  returns  the 
goods,  and,  even  where  he  cannot 
continue  his  payments,  he  may  succeed 
in  transferring  his  rights  to  another  per- 
son. It  must  be  admitted,  however,  that 
where  goods  are  returned  they  will  be 
those  under  agreements  which  the 
hirer  finds  most  profitable  to  him  and 
most  unprofitable  to  the  dealer  or 
manufacturer  to  return  ;  so  that  it  can 
hardly  be  expected  that  profitable  re- 
turns will  counterbalance  those  upon 
which     the    dealer     or    manufacturer 


would  incur  a  loss,  only  such  of  the 
latter  class  taking  place;  the  "profit- 
able" being  either  continued  to  the  end 
or  assigned. 


II. — "  Sale  "  System  : — 

{a)  Open  a  Personal  Account  with  the 
hirer,  debiting  him  at  the  date  of  the 
agreement  with  the  aggregate  amount 
of  the  instalments — thus  treating  the 
transaction  as  an  out-and-out  sale. 

(6)  Credit  the  periodical  totals  of  these 
hire-pui chase  sales  to  a  Nominal 
Account  headed  "  Sales  on  Hire- 
Purchase." 

[c)  At  each  stock-taking  apportion  these- 
total  sales  for  the  period  between  the 
"cash  down"  price  and  the  balance 
representing  interest,  the  former  being 
credited  to  Trading  Account  and  the 
latter  to  an  account  headed  "  Hire- 
Purchase  Interest  Suspense  Account." 

[d)  Apportion  this  interest  to  the  credit  of 
Revenue  over  the  term  of  the  agree- 
ment—^.o'.,  assuming  a  three  years' 
agreement,  credit  the  first  year  with 
(say)  three-sixths,  the  second  year  two- 
sixths,  and  the  third  year  with  one-sixth 
of  the  interest,  or  other  proportions, 
according  to  circumstances. 

Briefly,  it  may  be  said  that  this  system  has. 
all  the  objections  attaching  to  the  Loan 
System. 


111.— Stock  System  : — 

Under  this  system  the  goods  hired  are 
treated  as  stock  out  on  hire,  the  dealer's  or 
manufacturer's  interest  in  same  decreasing 
(theoretically  though  not  legally)  to  the  same 
extent  as  the  hirer's  interest  is  acquired. 
Thus  :— 

[a)  An  account  is  opened  for  the  hirer  in  a 
Memorandum  Ledger  [i.e.,  distinct  from 
the  books  of  account),  all  the  particulars 
of  the  hiring  agreement  being  placed  at 
the  head  of  the  account.  The  whole 
of  the  due  dates  of  the  instalments  and 
the  amounts  thereof  are  tabulated  on 
the  debit  side  of  the  account.  The  cost 
price  of  the  goods  hired  is  also  stated 
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(in  cypher  where  necessary)  at  the  head 
of  the  account. 

(b)  All  receipts  in  respect  of  hire  are  re- 
corded in  a  separate  column  in  the  Cash 
Book.  The  items  are  posted  in  detail 
to  the  credit  of  the  various  hirers' 
(memorandum)  accounts,  and  the  total 
of  the  hire  receipts  is  posted  periodically 
to  "  Hire  and  Purchase  "  Account. 

[c)  The  cost  prices  of  all  goods  sent  out  on 
"  hire  "  are  recorded  in  a  Hire  and  Pur- 
chase Day  Book.  The  total  of  these  is 
posted  to  the  credit  of  Stock  Account 
and  to  the  debit  of  Hire  and  Purchase 
Account,  being  a  transfer  of  stock  at  cost 
price  from  one  department  to  another, 

.{d)  All  stock  out  on  hire  is  valued  periodi- 
cally by  extracting  the  unpaid  proportion 
of  the  cost  from  the  various  hirers' 
Personal  Accounts.  For  instance,  if 
the  cost  price  of  a  wagon  is  £/^S, 
and  it  has  been  hired  for  four 
years  at  /15  per  annum,  the 
stock  value  of  the  wagon  after  three 
years'  payments  had  been  made  would 
be  ;^I2.  The  la,st  year's  hire  payment 
of  £1^  would  show  the  same  percent- 
age of  profit  as  those  of  the  other  years 
(viz.,  25  per  cent,  upon  cost). 

■{e)  All  hire  payments  (if  any)  in  arrear  at 
the  date  of  stocktaking  are  treated  as 
debts,  and  the  valuation  of  the  goods  on 
hire  apportioned  as  if  the  hire  had  been 
duly  paid  to  date. 
The  profit  in  respect   of  hiring  for  a  par- 
ticular  period   will    then   be   shown  in    the 
"Hire   and   Purchase"   Account  in  the  fol- 
lowing form  : — 
Dr.  Cr. 


£ 

£ 

Stock  out  on  liire  at 

Hire  Receipts  (gross) 

commencement  of 

Stock    out    on    hire 

period  (valued  on 

at   end   of   period 

the  basis  of  the  un- 

(valued    on      the 

paid     proportions 

basis    of    the    un- 

of the  various  cost 

paid  proportions  of 

prices)       . .         . .     — 

the    various    cost 

Stock    sent    out   on 

prices) 



hire     during     the 

period,     at     cost, 

per  paragraph  (c) 

above         . .         . .     — 

Gross  Profit  for  the 

period        ..         ..     — 

£~ 

£ 

"■""■ 



This  system  more  correctly  records  the 
' '  interest ' '  of  the  dealer  or  manufacturer,  viz . , 
that  of  stock-in-trade,  and  although  legally 
such  "interest"  does  not  pass  to  the 
hirer  until  the  whole  of  the  hiring 
conditions  are  fulfilled,  for  accountancy 
purposes  it  is  deemed  to  pass  proportionately 
to  the  fulfilment  of  such  conditions. 
Perhaps  it  is  more  correct  to  say  that,  pend- 
ing the  fulfilment  of  the  conditions  of  the 
hiring  agreement,  the  hire  receipts  are  (con- 
sidered in  their  strictest  sense)  revenue  items, 
but  as  there  is  a  probability  that  the  hirer 
may  comply  with  the  whole  of  the  conditions 
and  so  acquire  the  subject-matter  absolutely, 
in  order  to  carry  out  the  spirit,  though 
technically  not  the  letter,  of  the  agreement, 
and  further,  as  a  matter  of  prudence,  an 
apportionment  is  considered  necessary  so 
as  to  provide  for  the  loss  of  the  subject -matter 
of  hire  when  the  property  therein  passes 
to  the  hirer.  The  stock  system  is  well 
adapted  to  businesses  such  as  those  of 
piano  manufacturers,  where  there  are 
a  considerable  nnmber  of  hirers,  for 
no  apportionment  (as  between  capital 
and  income)  of  the  numerous  pay- 
ments in  respect  of  hire  is  necessary — all 
being  carried  to  one  account ;  whilst  the 
Memorandum  Ledger  serves  the  dual  purpose 
of  a  Hire  Stock  Register  and  a  record  of  the 
Personal  Accounts  of  the  hirers.  The  profit 
under  the  various  agreements  is  apportioned 
rateably  over  the  whole  period  of  hire, 
whilst  the  interest,  which  ordinarily  is 
involved  in  a  deferred  purchase  -  price,  is 
similarly  dealt  with.  The  equalisation  of  the 
interest  is,  perhaps,  not  strictly  correct,  and  it 
may  be  further  suggested  that  the  com- 
mencing period  {i.e.  that  wherein  the  trans- 
action is  effected)  is  at  least  entitled  to  a  larger 
proportion  of  profit  than  the  later  periods, 
but  the  system  has  at  least  three  good 
features  : — 

(i)  It  records  the  manufacturer's  asset  as 
stock. 

(2)  It  obviates  the  necessity  of  apportion- 
ing the  "hire  payments,"  and  at 
the  same  time  supplies  a  Stock  Register. 

(3)  It  errs,  if  at  all,  on  the  side  of  prudence 
in  taking  credit  for  the  profit  on  each 
transaction  proportionately  over  the 
whole  period  of  hire. 
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It  is  worthy  of  note  that,  upon  the  sale  of 
a  manufacturer's  business,  or  the  assets  of 
same,  where  the  hire  system  is  carried  on, 
the  oiUstanduig  asset,  in  respect  of  hired 
stock,  should  be  treated  as  stock-in-trade 
(the  property  in  same  not  having  passed  to 
the  hirer),  so  that  no  ad  valorem  duty  will  be 
payable  upon  a  "conveyance"  thereof,  for 
stock-in  trade  will  pass  by  delivery,  while  an 
assignment  of  book  debts' would  be  subject  to 
such  duty,  the  value  of  the  benefit  of  the 
hiring  agreement  being  already  included  in 
the  general  item  "  Goodwill." 


Accounts  of  the  Hirer : — 

I. — "  It  has  been  suggested  that  a  simple 
"  and  safe  method  of  dealing  with  the  book- 
-keeping pertaining  to  this  system  is  to 
**  ascertain  what  the  ultimate  value  of  the 
"  object  will  be  when  the  various  instalments 
•*  have  been  paid,  and  to  divide  this  ultimate 
'*  value  by  the  number  of  the  instalments  and 
"debit  the  quotient  to  capital  each  time  an 
"  instalment  is  paid,  the  remainder  of  the 
"  instalments  being  debited  to  Profit  and 
"  Loss  Account.  For  example,  it  is  suggested 
"  that  in  the  case  of  a  wagon  purchased  for 
•'  ;^6o,  payable  in  twenty  instalments,  the 
"  ultimate  value  being  /40,  that  as  each  in- 
"  stalment  is  paid,  £2  should  be  charged  to 
"  Capital  Account,  and  £1  to  Profit  and  Loss 
"  Account." 

The  points  which  suggest  themselves  with 
regard  to  this  system  are  : — 

(a)  That  it  is  undoubtedly  simple,  and 
assuming  the  accurate  assessment  of 
the  ultimate  value,  the  result  at  the  end 
of  the  period  of  hire  is  the  same  as 
under  the  annuity  system  with  interest 
and  depreciation  involved. 

(b)  That  as  interest  is  included  in  the 
deferred  purchase-price  it  must  be  con- 
sidered in  arriving  at  the  present  value, 
and  as  depreciation  affects  the  ultimate 
value  it  must  be  taken  into  account  in 
assessing  such  ultimate  value. 

(c)  Thus ,  in  order  to  avoid  the  consideration 
of  interest  and  depreciation,  in  the 
apportionment  to  capital,  it  is  suggested 
that  an  ultimate  value  be  ascertained. 
But  ordinarily  such  ultimate  value  can 


only  be  ascertained  by  carefully  con- 
sidering the  incidence  of  the  interest 
involved  in  the  price,  and  the  depre- 
ciation of  the  subject-matter  itself. 
The  ultimate  value  may  certainly  be 
assumed,  and  a  review  of  the  essential 
factors  of  such  value  be  thereby 
avoided,  but  although  in  such  a  case 
the  system  here  suggested  might  retain 
its  simplicity,  it  must  necessarily  cease 
to  be  either  scientific  or  safe. 

[d)  That,  under  any  circumstances,  interest 
and  depreciation  are  sufficiently  im- 
portant and  their  functions  so  dissimilar, 
that  they  are  entitled  to  be  separately 
recorded. 


II. — **An  article  having  been  acquired  on 
"  the  purchase-hire  system  should  be  debited 
' '  to  Plant  or  other  appropriate  Account  at  its 
"  value  as  if  purchased  for  prompt  cash,  and 
' '  the  difference  between  that  value  and  the 
"  aggregate  amount  payable  under  the  pur- 
"  chase-hire  agreement  should  be  taken  to  an 
"  'Interest  on  Deferred  Payment  Account," 
"  the  whole  of  the  liability  being  carried  to  the 
' '  credit  of  a  Personal  Account  with  the  vendor 
"  of  the  article." 

The  obvious  objection  to  this  plan  is  that 
it  adopts  the  transaction  as  an  out-and-out 
purchase,  thereby  creating  a  fictitious  asset 
and  a  corresponding  fictitious  liability — for 
the  asset  is  only  being  conditionally  acquired 
during  the  agreed  period  of  hire — in  fact,  it 
cannot  strictly  be  said  that  the  asset  is  even 
gradually  acquired,  but  is  only  deemed  to  be 
so  for  accountancy  purposes,  as  already 
stated,  in  the  Stock  system  of  Manufacturers' 
Accounts  {supra).  This  distinction  is  impor- 
tant, for  in  the  case  of  (say)  a  large  limited 
company  having  assets  ;^io,ooo,  and  liabilities 
;^2o,ooo,  if  in  addition  to  the  above,  ;^5,ooo 
worth  of  wagons  were  held  under  a  hiring 
agreement,  with  only  the  first  instalment 
paid  (say  ;^i,ooo),  the  adoption  of  the 
whole  asset  and  corresponding  liability 
would  affect  the  "paper  position"  of 
the  company,  showing  assets  ;^i5,ooo,  liabili- 
ties ^^24,000,  or  I2S.  6d.  in  the  £,  instead  of 
los,  in  the  £ — the  true  position.  For  on  a 
winding-up  order  being  made  the  manufac- 
turer, unhampered  by  any  reputed  ownership 

P 


Hire] 


210 


[Hire 


clause  as  in  bankruptcy,  would  take  posses- 
sion of  the  wagons  in  satisfaction  of  the 
alleged  liability  to  him  of  ;^4.ooo- 

An  article  in  The  Accountant  newspaper,  7th 
August  1897,  refers  to  this  system  thus  : — 
'« The  usual  method  of  dealing  with  this 
"  class  of  transaction  is  in  the  first  place 
"  to  ascertain  the  cash  value  of  the  wagons, 
"  to  credit  that  amount  to  the  account  of 
«'  the  manufacturer,  and  to  debit  it  to  the 
"  account  of  the  wagons.  The  instalments 
"paid  are  then  debited  to  the  Manufac- 
*'  turer's  Account,  and  the  annual  amount 
'  •  of  interest  credited  thereto  and  debited 
'<  to  Interest  Account ;  while  the  annual 
"charge  in  respect  of  depreciation  is 
"credited  to  the  Wagons  Account  and 
*'  debited  to  Depreciation  Account.  It  will 
*'  be  seen  that  in  effect  this  method  of  re- 
"  cording  the  transaction  is  perfectly 
"  straightforward  if  it  be  assumed  that  the 
"  wagons  are  purchased  out-and-out  and 
"  that  the  payment  thereof  is  spread  over 
'*  a  term  against  which  interest  is  charged. 
**  This,  however,  is  by  no  means  the  nature 
*'of  the  transaction  which  has  been  em- 
<' barked  upon,  therefore  we  have  no 
<'  hesitation  in  saying  that  this  method  of 
"  recording  the  facts  is  absolutely  wrong,  and 
*'  we  say  this  in  spite  of  the  fact  that  this 
"  is  by  far  the  most  usual  method  of  deal- 
<*  ing  with  the  matter  in  books  of  account. 
"It  is  obviously  wrong  to  debit  in  the 
♦'  accounts  of  the  tenant  (hirer)  an  item  as 
"an  asset  which  does  not  belong  to  the 
^'  tenant ;  and  it  is  equally  wrong  to  credit 
*'  in  his  books  a  liability  which  he  can  never 
**  be  called  upon  to  pay.^' 


III. — ^A)  Where  the  agreed  instalments 
(hire)  are  equal  in  the  aggregate 
to  what  a  cash  price  would  have 
been,  interest  in  addition  being 
charged  at  an  agreed  rate  per 
cent,  per  annum  upon  the  unpaid 
portions  of  the  total  instalments 
(such  interest  accruing  due  with 
each  payment  of  hire),  each  in- 
stalment may  be  treated  as 
"capital,"  and  the  interest  speci- 
fically payable  must  be  carried 
to  Profit  and  Loss  Account. 


[B)  Where  the  agreed  instalments 
are  based  upon  a  deferred  pur- 
chase price,  interest  at  a  certain 
rate,  or  a  lump  sum  by  way  of 
interest,  having  been  included  in 
consideration  of  the  deferred 
payments,  the  cash  price  should 
be  ascertained  by  finding  the  pre- 
sent value  of  the  total  instalments 
under  the  various  conditions  as  to 
interest  and  dates  of  payment. 
The  successive  instalments  should 
be  apportioned  thus  : — Interest 
(at  the  rate  utilised  in  obtaining 
the  present  value)  should  be 
made  up  to  the  date  of  each 
instalment  upon  the  unpaid 
portion  for  the  time  being 
of  the  ascertained  cash  price, 
and  such  interest  should  be 
charged  to  Profit  and  Loss 
Account,  and  the  balance  of  the 
instalment  treated  as  capital. 

The  amounts  capitalised  as  representing 
the  hirer's  "acquisition"  in  the  property 
hired  form  a  contingent  asset,  being  subject  to 
the  due  fulfilment  of  the  terms  of  the  hiring 
agreement.  Of  course,  in  addition  to  the 
interest  referred  to  above,  the  Profit  and 
Loss  Account  must  be  charged  with  the 
proper  amount  of  depreciation,  for  although 
the  subject-matter  does  not  belong  to  the 
hirer  he  must  provide  for  its  depreciation,  as 
the  property  when  vesting  absolutely  on  the 
fulfilment  of  all  the  agreed  conditions  will, 
nevertheless,  pass  to  the  hirer  in  its  depre- 
ciated state.  Under  this  system  there  is  no 
anticipation  of  liability,  whilst  the  asset  is 
"appropriated"  gradually;  but  as,  strictly 
speaking,  even  gradual  appropriation  cannot 
be  claimed,  the  contingency  attached  to  the 
accumulating  asset  should  be  made  apparent. 
For  instance,  a  public  company  issuing  a 
Balance  Sheet  during  the  currency  of  a 
hiring  agreement  might  state  the  item 
thus  :— 

Wagon  Purchase  Account. 

300  wagons  under  hire-purchase 
agreement ;  period  of  hire  6  years ; 
3  years'  hire  paid. 

Capitalised    hire    payments    £    — 
Less  Depreciation       . .  . .     — 
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This  mode  of  stating  the  "asset"  would 
show  upon  the  face  of  the  Balance  Sheet 
that  the  item  could  only  be  deemed  an  asset 
on  the  assumption  that  the  hire  payments 
for  the  three  succeeding  years  would  be  duly 
paid. 

Holder  in  Due  Course.— One  who  takes  a 
bill  (a)  complete  and  regular  on  the  face  of 
it,  (b)  before  it  is  overdue,  (c)  in  good  faith 
and  for  value,  and  (d)  without  notice  of 
previous  dishonour  (if  so)  of  the  bill  or  of  any 
defect  in  title  of  the  person  who  negotiated 
it. 

A  holder  of  a  bill,  whether  for  value  or 
not  (provided  he  has  not  been  a  party  to  any 
fraud  or  illegality  affecting  it),  who  derives 
title  through  a  holder  in  due  course,  has  all 
the  rights  of  the  latter  against  the  acceptor 
and  all  parties  prior  to  that  holder.  (1882 
Act, .section  29.) 

Every  holder  of  a  bill  is  prima  facie  deemed 
to  be  a  holder  in  due  course,  but  if,  in  an 
action  upon  a  bill,  fraud  or  illegality  in  con- 
nection with  the  bill  is  admitted  or  proved, 
the  burden  of  proof  is  shifted  unless  and 
until  the  holder  proves  that  subsequent  to 
the  alleged  fraud  or  illegality,  value  has  in 
good  faith  been  given  for  the  bill.  (Section 
30.) 

Apart  from  the  general  right  of  the  holder 
of  a  bill  to  sue  upon  it  in  his  own  name, 
where  he  is  a  holder  in  due  course,  he  holds 
the  bill  free  from  any  defect  of  title  of  prior 
parties,  as  well  as  from  mere  personal 
defences  available  to  prior  parties  among 
themselves,  and  he  may  enforce  payment 
against  all  parties  liable  on  the  bill.  (Sec- 
tion 38.) 

Holding  Out.  —  Everyone  who  by  words 
spoken  or  written  or  by  conduct  represents 
himself,  or  knowingly  suffers  himself  to  be 
represented,  as  a  partner  in  a  particular  firm, 
is  liable  as  a  partner  to  anyone  who  has  on  the 
faith  of  any  such  representation  given  credit 
to  the  firm,  whether  the  representation  has  or 
has  not  been  made  or  communicated  to  the 
person  so  giving  credit  by  or  with  the  know- 
ledge of  the  apparent  partner  making  the 
representation  or  suffering  it  to  be  made. 

Such  a  person  is  held  liable  as  a  partner 
by  estoppel,  and  the  rule  as  to  "  holding  out " 
extends  to  bankruptcy  administration. 


The  continued  use  of  the  old  partnership 
name,  or  of  a  deceased  partner's  name  as  part 
thereof,  does  not  of  itself  make  the  executors 
oradministrators  of  a  deceased  partner  liable 
for  debts  contracted  after  his  death. 

A  partner  who  has  retired  from  a  firm  may 
be  liable  for  debts  contracted  after  his 
retirement  if  he  has  omitted  to  give  proper 
notice  and  "  holding  out  "  can  be  established 
against  him  by  the  particular  creditors.  {See 
Dormant  Partner.) 

Holding  over. — Keeping  possession  of  land 
by  a  lessee  after  the  expiration  of  the  term. 

Honoured  Bill  (of  Exchange). — A  bill  which 
has  been  paid  in  accordance  with  the  tenor. 
(5^^  Retired  Bill.) 

Horses. — The  sale  of  horses  is  regulated  by 
statutes  of  2  &  3  Phil,  and  Mary,  and  31 
Elizabeth,  which  require  a  record  of  all  sales 
at  market,  the  intention  being  (i)  to  prevent 
the  sale  of  stolen  horses,  and  (2)  to  give  the 
true  owner  a  right  of  recovery  under  certain 
conditions.  An  attempt  was  made  to  remodel 
the  provisions  of  these  statutes  and  embody 
same  in  the  Sale  of  Goods  Act  1893,  but  the 
sections  as  drafted  were  rejected  and  the  Act 
merely  confirms  the  older  statutes. 

Hotchpot. — A  blending  of  property ;  the 
bringing  in  to  a  common  fund  of  shares  or 
amounts  already  received  in  order  to  become 
entitled  to  a  share  in  the  general  distribution. 

The  Statute  of  Distribution  requires  the 
children  of  a  person  dying  intestate  to  bring 
into  account  such  portions  or  advancements 
of  personalty  as  they  may  have  received,  so 
that  taking  into  consideration  all  such  ad- 
vances each  child  may  take  in  equal  shares. 
The  Act  takes  nothing  away  from  a  child  out 
of  that  which  may  have  already  been  re- 
ceived, although  it  may  be  in  excess  of  a  full 
share,  nor  is  a  child  having  been  advanced  a 
portion  compelled  to  bring  it  into  account ; 
but  if  such  be  not  done,  the  child  so  refusing 
is  excluded  from  participation  in  the  distribu- 
tion of  the  estate. 

A  clause  requiring  advances  to  be  brought 
into  hotchpot  is  also  usual  in  wills  and 
marriage  settlements. 

A  legatee  who  has  to  bring  into  hotchpot 
an  advance  by  the  testator,  made  within  a 
year  of  his  death,  and  therefore  chargeable 
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with  estate  duty,  is  entitled  to  deduct  the 
duty  from  the  amount  to  be  brought  into 
hotchpot  if  such  duty  is  paid  by  the  legatee. 

Household  Effects.— Goods  and  furniture 
reserved  for  domestic  purposes  and  personal 
use.  A  gift  or  bequest  of  household  goods 
or  household  furniture,  where  a  testator  had 
a  furnished  private  house,  and  also  furniture 
at  his  place  of  business,  was  held  not  to  apply 
to  the  latter. 

Hypothecation. — The  pledging  of  something 
as  security  for  a  debt  or  deniand,  but  differ- 
ing from  a  pawn,  in  that  the  possession  of  the 
subject-matter  of  the  pledge  is  retained  by 
the  pledgor. 

The  Bills  of  Sale  Act  1890  provides  that  an 
instrument  charging  or  creating  any  security 
on  or  declaring  trusts  of  imported  goods  given 
or  executed  at  any  time  prior  to  their  deposit 
in  a  warehouse,  factory,  or  store,  or  prior  to 
their  being  re-shipped  for  export  or  delivered 
to  a  purchaser,  not  being  the  person  giving  or 
executing  such  instrument,  shall  not  be  deemed 
a  bill  of  sale  within  the  meaning  of  the  Bills  of 
Sale  Act  1882. 

This  exemption  from  the  provisions  of  this 
Act  does  not,  however,  operate  in  bankru  ptcy 
proceedings  so  as  to  take  the  goods  comprised 
in  such  letters  of  hypothecation  out  of  the 
"  reputed  ownership  "  clause,  if  apart  from 
such  hypothecation  the  goods  would  be  liable 
thereto.     (S^^  Reputed  Ownership.) 
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Illegal  Consideration.— 5^^  Consideration. 

Illegal  Contracts. — Agreements  to  perform 
acts  forbidden  by  law,  or  to  omit  to  do  acts 
required  by  law.  They  may  be  divided 
into : — 

A. — Breach  of  the  common  law  : — 

(i)  Contracts  void  on  account  of  fraud, 
through  either  misrepresentation  or 
concealment. 

(2)  Contracts  void  as  being  contrary  to 
good  morals. 

(3)  Contracts  in  "  violation  of  public 
policy  : — 

(a)  Restraint  of  trade. 

(b)  Restraint  of  marriage. 


(c)  Marriage  brokerages. 

(d)  Trading  with  an  alien  enemy. 

(e)  Champerty,  &c. 
B. — Breach  of  statute. 

Immediate  Parties. — Parties  to  a  bill  of 
exchange,  who  are  in  direct  relation  to  each 
other.  For  instance,  the  drawer  and  acceptor, 
the  drawer  and  the  payee,  the  indorser  and 
his  indorsee,  axe  prima  facie  immediate  parties. 
[See  Remote  Parties.) 

Immovable  Property. — Property  which  is 
*'  not  to  be  forced  from  its  place,  the  charac- 
"  teristic  of  things  real."  Lands  and  lease- 
holds are  immovable,  although  leaseholds  are 
personalty. 

Immovable  property  situate  out  of  the 
United  Kingdom  is  not  chargeable  with 
estate  duty  or  succession  duty. 


Impersonal      Accounts. 

Accounts. 


See     Nominal 


Impersonal  Ledger. — See  Nominal  Ledger. 

Implied  Contract. — An  agreement  which  is 
not  expressed  either  in  writing  or  verbally, 
but  which  is  inferred  or  deduced  from  conduct 
or  a  course  of  dealing.     (See  Contract.) 

Implied  Trust.— A  trust  not  expressed,  but 
arising  from  the  construction  placed  upon 
the  conduct  of  the  parties  and  the  circum- 
stances of  the  case.  Implied  trusts  may  be 
divided  into  (i)  those  implied  from  the  intent 
of  the  parties,  and  (2)  those  arising  from 
operation  of  law. 

Impossibility. — If  a  man  contracts  to  do  a 
thing  which  is  absolutely  and  physically  im- 
possible, such  contract  will  not  bind  him; 
but  where  the  contract  is  to  do  a  thing  which, 
though  possible  at  the  time,  subsequently 
becomes  impossible,  he  will  be  liable  for  the 
breach. 

Impossible  Consideration. — See  Considera- 
tion. 

Impressed  Stamp. — One  impressed  upon  a 
document  by  the  Revenue  authorities  as  dis- 
tinct from  an  adhesive  stamp  placed  upon 
the  document  by  the  parties.  The  impressed 
stamp  bears  the  date  upon  which  the  docu- 
ment is  stamped.  Certain  documents  must 
bear  an  impressed  stamp,  such  as  : — 
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*Bills  of  exchange  (inland  and  not  payable 
on  demand), 
*Promissory  notes. 

*  Allotment  letters  (shares). 
*Bills  of  lading. 

Mortgage  bonds. 

Deeds. 

Assignments. 

Conveyances  and  Transfers. 

*  Share  Warrants. 

*  These  must  be  stamped  before  execution 
or  issue,  as  the  case  may  be. 

Imprest  System. — A  system  of  disbursing 
by  meg.ns  of  advances.  It  is  carried  out  in 
some  of  the  Government  departments,  and  is 
adopted  in  commercial  concerns  as  being  the 
best  method  of  dealing  with  petty  cash  in  the 
accounts. 

The  plan  is  to  advance  the  petty  cashier  a 
"round  sum,"  out  of  which  he  makes  his 
petty  disbursements,  and  at  the  end  of  a 
week  or  month,  as  the  case  may  be,  he 
renders  an  account  of  his  expenditure, 
analysed  under  appropriate  heads. 

The  total  amount  of  such  expenditure  is 
then  paid  over  to  him,  and  the  particulars 
thereof  are  specifically  entered  in  the  General 
Cash  Book.  The  original  sum  is  thus 
restored  to  the  petty  cashier,  and  it  appears 
as  a  standing  asset  in  the  books  of  the  concern. 

An  auditor  should  always  require  the 
"  round  sum  "  to  be  produced  at  the  date  of 
balancing,  and  where  the  audit  includes 
the  periodical  counting  of  the  cash  of  the 
concern,  the  balances  of  the  General  Cash 
Book  and  the  Petty  Cash  Book  should  be 
produced  at  the  same  time.  As  an  internal 
check,  the  general  cashier  should  require 
the  production  of  the  unspent  portion  of 
the  "  imprest,"  in  addition  to  an  account  of 
the  expenditure,  before  issuing  a  cheque  or 
cash  for  the  amount  of  the  latter. 

Inchoate  Instrument.— One  begun  but  not 
completed. 

A  simple  signature  on  a  blank  stamped 
paper,  delivered  by  the  signer  in  order  that  it 
may  be  converted  into  a  bill,  operates  as  prima 
facie  authority  to  fill  it  up  as  a  complete  bill 
for  any  amount  the  stamp  will  cover,  using 
the  signature  for  that  of  the  drawer,  or  the 
acceptor,  or  an  indorser.  When  a  bill  is 
wanting  in  any  material  particular,  the  person 
in  possession  of  it  has  a  prima  facie  authority 


to  fill  up  the  omission  in  any  way  he  thinks 
fit.  In  order  that  any  such  instrument, 
when  completed,  may  be  enforceable  against 
any  person  who  became  a  party  thereto  prior 
to  its  completion,  it  must  be  filled  up  within 
a  reasonable  time  and  strictly  in  accordance 
with  the  authority  given.  Reasonable  time 
for  this  purpose  is  a  question  of  fact.  Pro- 
vided that  any  instrument  negotiated  after 
completion  to  a  holder  in  due  course  is  valid 
and  effectual  for  all  purposes  in  his  hands. 
(1882  Act,  section  20.)  In  a  recent  case,  a 
person  signed  a  bill  for  ;^5oo  as  acceptor ; 
the  instrument  was  stamped  sufficiently  to 
cover  3^4,000,  and  had  been  drawn  in  such  a 
manner  as  to  enable  the  drawer  to  alter  the 
bill  after  acceptance,  The  blanks  in  the  bill 
were  subsequently  filled  up  by  the  drawer, 
j  and  the  instrument  was  negotiated  for  value 
j  as  a  bill  for  ;^3,5oo.  The  House  of  Lords 
I  held  that  the  acceptor  was,  nevertheless, 
only  liable  for  ;!^5oo,  the  sum  for  which  he 
really  accepted  the  bill. 

Income. — Profits  or  gains  by  way  of  (i)  rents 
from  property,  (2)  interest  or  dividend  on  in- 
vested capital,  (3)  profits  from  trading,  (4) 
remuneration  for  skill  or  labour,  &c. ;  as  re- 
gards income  from  property  it  may  be  defined 
generally  as  such  receipts  (periodical  or 
otherwise)  as  are  attributable  to  the  employ- 
ment of  a  property  or  fund — provided  the 
property  or  fund  remains  intact. 

The  question  as  to  whether  a  particular 
item  is  capital  or  income  is  an  important  one 
in  the  administration  of  the  estate  of  a 
deceased  person.  Much  will  depend  upon 
the  terms  of  the  will  or  settlement,  but  the 
absence  of  directions  therein  often  gives  rise 
to  difficulties.  The  question  equally  applies 
in  the  case  of  a  joint  stock  company  in  de- 
ciding what  are  profits  available  for  dividend. 

{See  Apportionment,  Capital,  Executorship 
Accounts,  Profits  available  for  dividend.) 

Income  and  Expenditure.— A  statement  of 
income  and  expenditure  includes  the  entire 
income  for  the  period  under  review  whether 
actually  received  or  not,  and  the  whole  of  the 
outgoings  properly  chargeable  against  such 
income,  whether  actually  paid  or  not ;  that  is 
to  say,  it  is  practically  equivalent  to  a  Profit 
and  Loss  Account,  adjusting  the  outstand- 
ing assets  and  liabilities  at  the  commence- 
ment and  end  of  each  period. 
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The  income  is  shown  upon  the  credit  side, 
and  the  expenditure  upon  the  debit  side,  of 
the  account. 

{See  Receipts  and  Payments.) 

Income  Tax. — There  are  numerous  Acts  of 
Parliament  relating  to  income  tax,  but  the 
most  important  are:  — 

Income  Tax  Act  1842. 

Income  Tax  Act  1853. 

Taxes  Management  Act  1880. 

Finance  Act  1894. 
Although  the  ''  permanent "  Acts  jointly 
provide  the  "  code  of  direction "  for  the 
assessing  and  levying  O'f  the  income  tax 
when  granted,  the  grant  itself  is  made 
annually,  when  [a)  the  rate  is  fixed  at 
which  the  tax  is  to  be  levied  for  the  current 
financial  year  (from  6  April  to  5  April 
following)  and  (b)  any  necessary  modifica- 
tions or  amendments  in  the  incidence  of  the 
tax  are  made. 

The  tax  is  in  the  form  of  a  "  poundage  " 
levied  upon  all  taxable  inco^me  from  pro- 
perty, professions,  trades,  offices,  &c.  ;  the 
rate  at  present  (1904)  in  force  is  one 
shilling,  and  the  rates  in  recent  years  have 

been  as  follow  : — 

s    d 

6  April  1903  to  5  April  1904        ..  ..  on 

»      „       1902   „    „       „       1903         . .  . .  13 

»      „       19CI   „    „      „       1902         . .  . .  12 

„      „       1900   „    „       „       1901         . .  . .  10 

and  for  several  years  previously  . .  . .  08 

It  is  not  a  graduated  tax,  all  paying  the 
same  rate,  but  the  provisions  as  to  abate- 
ment have  the  effect  of  a  graduated  rate  in 
respect  of  incomes  not  exceeding  ;!^7oo  a 
year.     [See  infra.) 

The  aim  of  the  Income  Tax  Acts  is  to 
enforce  the  collection  of  tax  upon  income 
at  the  source  of  such  income  [i.e.,  upon  pay- 
ment) so  far  as  possible,  and  with  this  end 
in  view  the  duty  of  collecting  income  tax 
(on  behalf  of  the  Revenue  authorities)  is 
to  a  great  extent  imposed  upon  persons  paying 
rents,  annual  interests,  and  the  like.  {See 
infra  under  Schedule  D.)  When  the  rate  of 
tax  is  altered,  and  the  income  has  been 
partly  earned  subject  to  the  old  rate  and 
partly  subject  to  the  new,  the  following 
statement  made  by  the  Chancellor  of  the 
Exchequer  in  the   House  of  Commons  on 


17  July  1900  gives  the  rule  for  the  ascertain- 
ment of  the  rate  :  — 

"  Dividends  and  interest  from  the  public 
"funds,  from  foreign  or  colonial  loans 
"  or  foreign  or  colonial  companies,  and 
"  interest  paid  by  local  authorities  to 
"  creditors  on  rates  are  by  law  chargeable 
"  with  income  tax  at  the  rate  in  force 
"  when  they  become  -payable  in  this  country 
"  without  regard  to  the  period  during 
"  which  they  have  accrued.  ...  In 
"  other  cases — such  as  mortgage  interest 
"  and  ground  rents,  and  the  profits  of 
"  public  companies  in  the  United  King- 
"  dom — income  tax  is  deducted  at  an 
"  average  rate  based  on  the  rates  in  force 
"  during  the  period  in  which  the  income 
"  taxed  has  been  accruing." 

There  is  no  right  to  deduct — and  no 
responsibility  on  a  mortgagor  to  account 
for — income  tax  on  interest  in  arrear 
accumulated  upon  a  mortgage,  in  right  of 
which  the  mortgagee  takes  possession, 
even  though  such  interest  (together  with 
principal)  is  ultimately  realised. 


The  following  income  is  subject  to 
taxation  :  — 

(i)  Income  derived  in  the  United  King- 
dom from  whatever  source,  whether 
by  residents  therein  or  not,  and 
whether  by  subjects  or  aliens. 

(2)  Income  derived  from  sources  outside 
the  United  Kingdom,  but  received  in 
the  United  Kingdom,  whether  by 
subjects  or  aliens. 

The  taxable  income  is  classified  thus:  — 

Schedule  A.  Income  from  the  property  in 
lands  and  buildings.  (See 
infra.) 

Schedule  B.  Income  from  the  occupation 
of  lands  (assessment — one- 
third  of  annual  value). 

Schedule  C.  Income  by  way  of  interests, 
annuities^  and  dividends  pay- 
able out  of  the  Public  Funds. 

In  accordance  with  the  principle  of  col- 
lection of  tax  upon  payment  of  income  (as 
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stated  above)  the  tax  upon  this  class  of 
income  is  retained  when  the  dividends, 
interest,  &c.,  are  paid,  so  that  any  person 
enjoying  such  income,  who  is  entitled  to 
exemption  from  or  abatement  of  income 
tax  must  apply  for  repayment  thereof.  {See 
Repayment,  infra.) 

Schedule  D.  Income  by  way  of  profits 
from  professions,  trades,  or 
other  callings.    [See  infra.) 

Schedule  E.  Income  by  way  of  annuities, 
salaries,  &c.,  payable  out  of 
the  revenue  or  the  funds  of 
public  companies,  and  assess- 
able on  the  actual  income 
for  the  year  of  assessment, 
not  upon  any  average  basis. 
It  is  to  be  noted  that  the 
salaries  of  directors,  secre- 
taries, and  other  officers  of 
joint-stock  companies  are 
assessable  under  Schedule 
E,  and  that  the  tax  thereon 
should  be  paid  by  the 
ofiicer,  unless  otherwise 
sanctioned  by  the  share- 
holders. If  paid  by  the 
company — as  is  sometimes 
incorrectly  done — the  prac- 
tice amounts  to  a  payment 
to  the  officer  of  his  salary 
plus  tax  thereon. 

Schedule  A. — The  tax  under  this  schedule 
is  based  upon  the  assessment  of  the  annual 
value  of  the  lands  and  tenements,  less  one- 
sixth  part  of  such  assessment  as  an  allow- 
ance for  repairs,  when  the  landlord  has 
undertaken  to  bear  the  cost  of  same. 
When  the  tenant  has  undertaken  to  bear  the 
cost  of  repairs  the  assessment  is  reduced  by 
such  a  sum  not  exceeding  one  sixth  part  of 
the  assessment,  as  is  necessary  to  reduce  it 
to  the  actual  amount  of  rent  payable.  In 
the  case  of  dwelling-houses  of  an  annual 
value  less  than  ;i^io  the  landlord  is  charged 
with  the  tax  direct,  but  in  other  cases  the 
occupier  is  usually  charged  therewith, 
subject  to  a  right  of  deduction  from  the 
next  rent  payable  to  the  landlord  of  the  tax 
paid,  not  exceeding  a  sum  equivalent  to  tax 


at   the   current   rate   upon   the   actual   rent 
payable  for  the  year. 

If  the  tenant  neglects  to  deduct  the  tax 
so  paid  from  such  rent,  (strictly)  he  cannot 
afterwards  recover  it. 

On  the  other  hand,  if  a  tenant  relinquishes 
the  premises  leaving  arrears  of  tax,  and  a 
subsequent  tenant  is  compelled  to  pay 
same,  he  has  a  right  of  deduction  from  the 
next  rent  he  pays.  A  landlord  is  subject  to 
a  penalty  of  ;^5o  for  wrongfully  refusing 
to  allow  a  deduction  in  respect  of  income 
tax. 

A  contract  cannot  legally  be  made  pur- 
porting to  transfer  the  liability  to  pay  the  tax 
from  the  landlord  to  the  tenant. 

The  annual  value  arising  from  stone, 
slate,  and  such  like  quarries,  or  from  iron- 
works, gasworks,  waterworks,  canals, 
docks,  bridges,  railways,  ferries,  tolls,  and 
other  undertakings  of  a  like  nature  is  com- 
puted upon  the  profit  of  the  preceding  year. 

The  annual  value  arising  from  coal,  tin, 
lead,  copper,  iron  and  other  mines  is 
deemed  to  be  the  average  of  the  five  pre- 
ceding years.  Where,  however,  the  yield 
of  any  such  mine  has  from  any  unavoidable 
cause  been  decreasing  so  that  such  average 
will  not  give  a  fair  estimate  of  the  annual 
value,  the  commissioners  may  compute  the 
annual  value  on  the  basis  of  the  profits  of 
the  preceding  year,  and  where  the  mine  has 
wholly  failed,  any  assessment  made  may  be 
discharged. 

Schedule  D. — The  tax  under  this  schedule 
is  levied  upon 

(i)  Profits      from      trades,      professions, 
employments,  &c., 

[a]  carried  on  or  exercised  in  the 
United  Kingdom  or  elsewhere  by 
persons  residing  in  the  United 
Kingdom,  or 

[b]  carried  on  or  exercised  in  the 
United  Kingdom  by  any  persons 
whether  subjects  of  His  Majesty 
or  not,  although  not  resident  in 
the  United  Kingdom. 

"  If  a  business  is  wholly  carried 
"  on  in  this  country,  the  whole  of 
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*'  the  profits  must  be  assessed  to  the 
"  income  tax.  If  the  business  is 
"  carried  on  partly  in  this  country 
"  and  partly  abroad,  the  whole  of 
"  the  profits,  whether  made  here  or 
"  abroad,  must  be  assessed  to  the 
"  income  tax.  If  the  business  is 
"wholly  carried  on  abroad,  the 
"profits  received  in  this  country 
"must  alone  be  assessed  to  the 
"income  tax."  (Smith,  L.J.)  (C/. 
Attorney-General  v.  Alexander  (1874) 
and  Gresham  Life  Assurance  v. 
Bishop  (1902).)  In  this  connection 
the  case  of  Kodak,  Lim.  v.  Clark, 
C.A.  1903,  is  also  important. 

(2)  Profits  from  interests  not  already 
taxed  by  way  of  deduction  by  the 
payer  of  such  interests. 

(3)  Profits  from  colonial  and  foreign 
securities  and  possessions,  and  any 
other  profits  not  falling  under  the 
above  classes  or  under  the  other 
schedules,  which  have  not  already 
borne  tax. 

With  regard  to  profits  from  trades,  pro- 
fessions, employments,  &c.,  a  return  must 
be  made  annually  by  each  trader,  &c., 
showing  the  balance  of  his  profits,  based 

(i)  Upon  the  annual  average  of  the 
three  preceding  years,  either  ending 
on  the  5th  of  April  preceding  the  date 
of  the  return,  or  the  date  immediately 
preceding  such  5th  of  April  to  which 
the  annual  accounts  of  the  trade,  &c., 
have  usually  been  made  up  ;  or 

(2)  If  the  trade,  &c.,  has  been  set  up  or 
commenced  within  three  years,  upon 
an  annual  average  from  the  date  of 
commencing  same ;  or 

(3)  If  the  trade,  &c.,  has  been  com- 
menced within  the  year  of  assess- 
ment, the  profits  are  to  be  estimated 
in  accordance  with  the  knowledge 
and  belief  of  the  person  making  the 
return,  in  which  case  he  must  state 
the  grounds  upon  which  the  amount 
has  been  estimated. 

In  practice.  Surveyors  of  Taxes  will 
usually  be  found  agreeable  in  the  case  of  a 


new  business  to  defer  making  an  assess- 
ment until  towards  the  close  of  the 
Government  financial  year,  in  order  that 
accounts  of  the  actual  result  of  the 
operations  may  be  ascertained. 

In  the  event  of  a  change  taking  place  in  a 
partnership,  either  by  death  or  dissolution, 
or  by  admission  of  a  new  partner,  or  in  the 
event  of  any  person  succeeding  to  a  trade, 
profession,  &c.,  the  profit  is,  notwithstand- 
ing such  change,  to  be  ascertained  as  if 
the  change  had  not  taken  place,  unless  it 
is  proved  to  the  satisfaction  of  the  commis- 
sioners that  the  profits  have  fallen  short, 
or  will  fall  short,  from  some  specific  cause 
since  the  change  took  place,  or  by  reason 
of  it.  {1842  Act,  section  100.)  In  practice, 
the  most  frequent  instance  of  this  assess- 
ment upon  a  "  succeeding "  basis  is  upon 
the  conversion  of  a  private  enterprise  into 
that  of  a  joint-stock  company  conducted  by 
practically  the  same  management  and 
carried  on  on  similar  lines. 

Mode  of  Assessment. — Persons  assessable 
to  income  tax  under  Schedule  D  may  elect 
to  be  assessed  either  by  the  Commissioners 
of  their  district  under  a  number  or  letter,  or 
by  the  Special  Commissioners  of  Income 
Tax.  In  the  absence  of  election,  they  will 
be  assessed  in  the  usual  course  by  the  Com- 
missioners of  their  district. 

Deductions. — In  computing  the  balance  of 
profits  no  deduction  is  allowed  :  — 
(i)  For  any  sum  beyond  the  sum  usually 
expended  for  the  repairs  of  premises 
occupied  for  trade  purposes,  or  for  the 
supply  or  repair  of  implements, 
utensils,  tools,  or  articles  employed 
therein,  according  to  the  average  of 
the  three  preceding  years. 

(2)  For  any  loss  not  connected  with  or 
arising  out  of  the  trade,  &c. 

(3)  For  investments  or  withdrawals  of  any 
capital  sums. 

(4)  For  any  sums  expended  in  the 
improvement  of  premises,  or  any  sums 
written  off  for  depreciation  of  lands, 
buildings,  or  leases. 

{5)  For  any  sums,  by  way  of  interest  on 
capital,   or  in   respect   of  any  annual 
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interest,  or  any  annuity  01  other 
annual  payment  payable  out  of  the 
profits  or  gains,  the  tax  upon  which 
should  be  deducted  from  the  person  to 
whom  the  payment  is  made. 

Note. — This  does  not  extend  to 
interest  on  bankers'  loans  for  periods 
less  than  one  yeax,  nor  to  interest  in 
respect  of  the  discounting  of  bills,  nor 
to  bank  "  commissions."  These 
charges  are  allowed  as  deductions  in 
computing  the  balance  of  profits 
assessable. 

(6)  For  any  disbursements  or  expenses 
not  wholly  or  exclusively  laid  out  for 
the  purposes  of  trade,  &c. 

(7)  For  any  expenses  of  maintenance  of 
the  person  making  the  return,  or  the 
family  of  such  person. 

(8)  FoT  any  sums  paid  as  salaries  to 
partners. 

(9)  For  any  sums  paid  as  income  tax, 
either  on.  the  profits  of  the  trade,  &c., 
or  on  the  annual  A-alue  of  premises. 

(10)  For  any  sums  in  respect  of  bad  debts, 
beyond  the  amount  proved  to  be  bad, 
nor  for  doubtful  debts,  beyond  the 
estimated  amount  of  loss. 

(11)  For  any  sum  recoverable  under  any 
contract  of  insurance  or  indemnity. 

{12)  For  any  average  loss  under  a  contract 
of  insurance,  beyond  the  actual  amount 
of  loss  after  adjustment. 

The  above  are  general  rules  as  to  deduc- 
tions, and,  in  particular,  the  following  are 
not  allowed  :  mortgage  interest,  law  costs 
of  negotiating  a  mortgage,  debenture 
interest,  chief  rent,  preference  dividends, 
preliminary  expenses  of  a  company,  bad 
debt  reserves  (arbitrarily  based),  voluntary 
subscriptions  and  charitable  gifts. 

'Note. — A  subscription  by  a  manufacturer 
to  an  infirmary  (where  his  workpeople  may 
be  sent  in  the  event  of  injury)  is  looked 
upon  as  a  trade  expense,  and  allowed  as  a 
deduction. 

Where  a  dwelling-house  is  used  also  for 
the  purposes  of  the  business,  the  Income 
Tax  Commissioners  may  allow  a  deduction 


from  the  profits  of  a  sum  not  exceeding  two 
third  parts  of  the  rent  or  annual  value, 
according  to  the  value  of  the  portion  set 
apart  for  business  purposes.  In  cases  (such 
as  public-houses)  where  rates,  fuel,  light, 
and  other  expenses  are  incurred  jointly  on 
account  of  the  business  and  the  residential 
portion  of  the  premises,  the  authorities  also 
require  an  apportionment  of  these  items. 

No  deduction  must  be  made  from 
the  profits  of  any  sum  for  diminished 
value  by  wear  and  tear  of  machinery  or 
plant,  but  a  deduction  may  be  specially 
claimed  in  respect  thereof,  the  allowance  of 
which  is  in  the  discretion  of  the  commis- 
sioners. Where,  however,  renewals  and 
repairs  are  provided  for  out  of  revenue, 
and  the  amount  so  expended  is  charged  in 
the  account  for  income  tax  purposes,  the 
allowance  (if  any)  in  respect  of  "  wear  and 
tear "  will  only  be  small ;  in  any  case  it 
will  be  smaller  than  when  a  charge  for 
renewals  is  not  included  in  the  statement 
showing  the  amount  of  profit.  [See  Wear 
and  Tear.) 

Accounts. — An  account  of  profits  prepared 
for  income  tax  purposes  may  either  take 
the  form  of  the  ordinary  Profit  and  Loss 
Account  of  the  business,  with  the  neces- 
sary adjustments  in  respect  of  items  not 
allowed  shown  upon  the  face  of  the 
account,  or  the  account  may  be  specially 
prepared  for  the  purpose,  showing  nothing 
but  what  is  essential  to  a  proper  account. 
Surveyors  of  Taxes  are  certainly  in  favour 
of  the  former  method,  as  it  affords  them 
information  as  to  what  has  really  been 
included  and  excluded  in  arriving  at  the 
profits.  The  account  showing  the  profits  of 
a  trader  must,  however,  disclose  the  sales, 
purchases,  and  working  expenses  and  be 
based  upon  valuations  of  the  stock-in- 
trade  at  the  commencement  and  end  of  each 
period  respectively. 

Where  the  person,  firm,  or  company  owns 
the  premises  occupied  for  trading  purposes, 
the  assessment  on  which  tax  is  actually  paid 
under  Schedule  A  may  be  deducted  (as  rent) 
from  the  balance  of  profits  for  assessment 
under     Schedule     D.       The     amount     so 
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deducted  must,  however,  be  the  net  assess-    \ 
merit   {i.e.,   five-sixths   of  the   gross   assess- 
ment). 

Ahhough  the  Schedule  A  assessment  is 
deductable  (in  the  case  of  ownership)  in 
order  to  arrive  at  the  amount  (if  any)  assess- 
able under  Schedule  D,  obviously  where  a 
person  or  firm  under  such  circumstances 
claims  abatement  or  exemption,  the  amount 
of  assessment  under  Schedule  A  must  be 
included  in  arriving  at  the  total  income 
from  "  all  sources  whatsoever." 

Of  course,  if  the  result  of  the  trading  is  a 
loss,  under  ordinary  circumstances  no  tax 
is  payable,  but  should  the  average  result  be 
a  loss  or  a  profit  less  than  the  amount  of 
interest  on  mortgage,  chief  rent,  or  similar 
income  from  which  tax  has  been  deducted 
(simply  as  a  collector  for  the  revenue)  by 
the  person  making  the  return,  then  he  must 
return  the  gross  amount  of  such  income  as 
the  sum  upon  which  he  is  prepared  to  pay 
tax.  The  taxpayer  may,  however,  deduct 
from  such  gross  income  for  the  purposes  of 
the  return  any  income  tax  which  he  may 
have  paid  or  may  have  to  pay  in  other  ways, 
e.g.,  tax  under  Schedule  A  on  the  value  of 
his  business  premises  or  private  residence 
(if  either  is  his  own),  or  on  private  income  of 
himself  or  wife,  tax  on  which  has  been  de- 
ducted upon  payment. 

Ordinarily  the  taxpayer  prepares  an 
account  of  his  profits,  merely  to  ascertain 
the  amount  he  should  include  in  the  return. 
It  is  only  when  the  surveyor  is  dissatisfied 
with  such  return,  or  where  the  taxpayer 
desires  to  appeal,  that  it  is  necessary  to 
supply  a  copy  of  the  account  to  the  com- 
missioners, but  in  order  to  substantiate  the 
return  already  made  or  to  support  the 
appeal  (as  the  case  may  be)  the  account 
showing  how  the  amount  of  profit  has 
been  arrived  at  should  be  prepared,  with 
due  regard  to  the  rules  briefly  set  out  above. 

Partners. — ^Where  a  trade  or  profession  is 
carried  on  by  two  or  more  persons  in  part- 
nership the  assessment  is  made  upon  them 
jointly  in  respect  of  the  profits  of  such 
trade,  &c,,  quite  distinct  from  any  tax 
chargeable   on   them    or    any    of   them   in 


respect  of  income  arising  otherwise  than  by 
such  trade,  &c.,  but  a  partner  may  claim  to 
be  separately  assessed  for  the  purpose  (i)  of 
claiming  exemption  or  abatement  from  tax, 
or  (2)  of  accounting  for  separate  concerns  in 
which  he  is  interested  as  a  partner  or  sole 
proprietor,  for  the  purpose  of  setting  off  a 
loss  sustained  in  one  concern  against  the 
profits  acquired  in  any  other  of  such 
concerns. 

Exemption. — Exemption  from  income  tax 
may  be  claimed  when  the  income  from  all 
sources  does  not  exceed  £160  per  annum. 
In  order  to  obtain  exemption  the  claimant 
must  state  the  full  particulars  of  all  income 
from  every  source  whatsoever,  whether 
already  taxed  or  not,  and,  if  taxed,  whether 
by  deduction  or  otherwise.  [See  Life 
Insurance  Premiums  and  Married  Woman, 
below.) 

The  Crown  is  not  within  the  Income  Tax 
Acts,  so  that  the  King  pays  no  income  tax, 
neither  are  the  public  revenues  nor  landed 
properties  in  the  occupation  of  the  Crown 
subject  thereto. 

The  income  received  from  property  held 
on  trust  for  charitable  purposes  is  exempt 
from  tax  so  far  as  it  is  applied  to  such  pur- 
poses, and  where  such  income  has  on 
receipt  being  already  subjected  to  deduction 
in  respect  of  tax,  the  amount  so  deducted 
may  be  recovered.  The  expression  "charit- 
able purposes ' '  includes /«^^r alia,  "schools of 
learning."     {See  Repayment,  below.) 

Buildings  owned  by  a  literary  or  scien- 
tific institution,  and  used  solely  for  the  pur- 
poses of  the  institution,  are  exempt  from 
tax  under  Schedule  A. 

Claims  for  repayment  of  tax  on  the 
ground  of  exemption  (where  tax  has,  never- 
theless, been  paid  by  deduction  or  other- 
wise) can  only  be  made  in  respect  of  the 
three  years  preceding  the  previous  5th 
April — in  other  words,  a  claim  may  be 
made  at  any  time  provided  that  it  must  be 
made  within  three  years  next  after  the  end 
of  the  year  of  assessment  to  which  the 
claim  relates. 

Abatement. — Where  a  person's  income 
from  all  sources  whatsoever  is  within  the 
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under-mentioned  limits  an  abatement  may 
be  obtained,  as  follows:  — 

Where  the  income  exceeds  /^i6o  but  does 
not  exceed  ;i^40o,  an  abatement  of  ;i^i6o. 

Where  the  income  exceeds  ;^4oo  but  does 
not  exceed  ^^500,  an  abatement  of  £150. 

Where  the  income  exceeds  ^^500  but  does 
not  exceed  ^600,  an  abatement  of  £120. 

Where  the  income  exceeds  ;^6oo  but  does 
not  exceed  £'joo,  an  abatement  of  £^0. 

In  order  to  obtain  such  abatement  the 
claimant  must  state  the  full  particulars  of 
all  income  from  every  source  whatsoever, 
whether  already  taxed  or  not,  and,  if  taxed, 
whether  by  deduction  or  otherwise.  For  the 
purpose  of  any  claim  for  exemption  or 
abatement  the  income  derived  from  the 
occupation  of  lands  (chargeable  under 
Schedule  B)  is  to  be  taken  at  one-third  the 
annual  value  thereof  under  that  schedule, 
provided  that  where  the  lands  are  occupied 
for  the  purpose  of  husbandry  only  the 
actual  amount  of  profits  is  to  be  taken  if 
the  commissioners  are  satisfied  thereon. 
[See  Life  Insurance  Premiums  and 
Married  Woman,  below.) 

Claims  for  repayment  of  tax  on  the 
ground  of  abatement  can  only  be  made  in 
respect  of  the  three  years  preceding  the 
previous  5th  April — in  other  words,  a 
claim  may  be  made  at  any  time,  provided 
that  it  must  be  made  within  three  years 
next  after  the  end  of  the  year  of  assessment 
to  which  the  claim  relates. 

A  limited  company  cannot  claim  the 
benefits  of  exemption  abatement  from  its 
profits  for  the  purpose  of  income  tax  assess- 
ment. This  was  clearly  explained  by  the 
Revenue  authorities  in  a  reply  to  a  claim  by  : 
a  company.  The  reply  (dated  1898)  was  as 
follows:  — 

"  I  am  to  explain  that  under  the  income     1 
"  tax  law  the  unit  of  taxation  is  not  the    j 
"  company,    but    each    individual    share-    i 
"  holder.    It  is  true  that  the  profits  of  the 
"  company  are  assessed  in  one  sum  before 
"  division.        Each      shareholder     conse-    ' 
"  quently  suffers  deduction  in  respect  of 
"  his  share  of  the  dividend  ;  but  whether    ' 
"  such   deduction    is   permanent   depends    | 


"  in  each  case  on  the  total  yearly  income 
"  from  all  sources  of  the  individual  share- 
"  holder.  If  that  total  income  comes 
"within  the  limit  of  exemption,  or  if  he 
*'  is  entitled  to  an  abatement  which  has 
"  not  already  been  allowed,  he  can  claim 
"  repayment  of  the  tax.  It  makes  no 
"  difference  from  what  source  his  income 
"  is  derived. 

"Your  claim  therefore,  in  the  form  in 
"  which  you  submit  it — namely,  that 
"  abatement  should  be  granted  on  the 
"  profits  of  your  company  as  such — 
"  cannot  be  allowed,  but,  as  has  been 
"explained  above,  the  assessment  in  full 
"  of  the  profits  of  the  company  before 
"  division  does  not  impose  on  any  of  the 
"  shareholders  a  tax  in  excess  of  his 
"  proper  liability." 

Life  Insurance  Premiums. — An  allowance 
from  the  amount  of  income  to  the  extent  of 
the  annual  premium  payable  may  be  claimed 
by  any  person  who  shall  have  made 
insurance  on  his  life,  or  the  life  of  his  wife, 
or  who  shall  have  contracted  for  any 
deferred  annuity  on  his  own  life  or  on  the 
life  of  his  wife,  in  or  with  :  — 

(i)  Any  insurance  company  [a)  existing  in 
1844,  or  [b)  registered  under  the 
Companies  Acts  ;  or 

(2)  Any  legally  established  friendly 
society  (provided  the  premiums  pay- 
able to  such  friendly  society  are  not 
made  for  shorter  periods  than  three 
months)  ;   or 

(3)  The  National  Debt  Commissioners. 
The    above    provisions    do  '  not    include 

foreign  insurance  companies,  and  ap- 
parently no  allowance  can  be  claimed 
for  the  premiums  paid  on  a  "  joint "  policy 
[e.g.^  partnership  insurance),  payable  to 
the  survivor  or  survivors  on  the  death  of 
any  one  of  the  assured. 

The  allowance  is  not  authorised  in  respect 
of  any  annual  premium  beyond  one  sixth  part 
of  the  claimant's  income  from  every  source ; 
nor  has  the  allowance  the  effect  of  giving 
abatement  in  the  event  of  the  total  income 
being  thereby  reduced  below  the  respective 
limits  which  would  otherwise  give  rise  to  a 
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claim  for  abatement.  In  other  words,  the 
abatement  is  first  deducted  from  the  total 
income,  as  thus: — Total  income  ;^66o,  less 
abatement  £']0  =  £s9°^  ^^ss  insurance 
premiums  ;^8o=net  assessment  ^^510. 

In  order  to  obtain  the  allowance  in 
respect  of  such  premiums,  it  is  necessary 
that  full  particulars  should  be  given  in  the 
return,  and,  where  required,  the  receipts 
for  the  premiums  must  be  transmitted  to 
the  surve3'^OT,  so  that  he  may  inspect  and 
endorse  same  as  having  been  allowed. 

Married  Woman. — The  income  oi  a 
married  woman  living  with  her  husband  is 
deemed  by  the  Income  Tax  Acts  to  be  his 
income  (notwithstanding  any  settlement,  or 
the  provisions  contained  in  the  Married 
Women's  Property  Act  1882)  ;  and  any 
claim  for  exemption  or  abatement  in 
respect  of  such  income  must  be  made  by 
the  husband.  But  where  the  total  joint 
income  of  the  husband  and  wife  does  not 
exceed  £500,  and  the  Commissioners  of 
Taxes  are  satisfied  that  such  total  joint 
income  includes  profits  of  the  wife  from  any 
profession,  trader  employment,  or  vocation, 
or  any  office  or  employment  of  profit, 
carried  on  or  exercised  by  her  own  personal 
labour,  and  that  the  balance  of  the  total 
income  ox  any  part  thereof  arises  from 
profits  acquired  by  means  of  the  husband's 
own  personal  labour,  and  is  unconnected 
with  the  business  of  the  wife,  a  separate 
claim  of  exemption  or  abatement  will  be 
admitted  in  respect  of  such  profits  of  the 
wife. 

Minor.— ^Th.e  parents  or  guardians  of  an 
infant  are  chargeable  in  respect  of  profits 
accruing  to  him  during  his  minority.  With 
regard  to  claims  for  exemption,  abatement, 
or  repayment  (as  the  case  may  be)  the  claim 
must  be  made  by  the  infant's  trustee.  The 
tuIq  as  to  contingent  interests  is  as 
follows  :  — 

"  Where  income  is  allowed  to  accumu- 
"  late  during  the  period  of  minority,  in 
"  the  case  of  a  minor  who  has  merely  a 
"  contingent  interest  in  the  property, 
"  exemption  or  abatement  is  not  allowed  ; 
"  but  in  such  a  case,  the  minor,  on  coming 


"  into  possession,  may  claim  repayment  of 
"  the  tax  extending  over  the  whole  period 
"  of  minority,  provided  he  or  she  were 
"  entitled  to  exemption  or  abatement  for 
"  such  time." 

Where,  however,  a  portion  of  the  income 
from  a  contingent  interest  is  applied 
towards  the  maintenance  of  the  infant, 
repayment  of  tax  where  paid  (generally  by 
deduction)  may  be  claimed  upon  such 
expenditure,  and  repayment  of  tax  upon  the 
balance  (if  any)  of  the  income  may  be 
claimed  when  the  minor  comes  into 
possession,  provided  he  or  she  were  entitled 
to  exemption  or  abatement  during  minority. 
Where  an  infant's  interest  in  property  is 
an  absolute  one,  and  the  amount  of  income 
therefrom  entitles  the  infant  tO'  exemption 
or  abatement  (as  the  case  may  be),  a  claim 
for  repayment  (where  tax  has  been  over- 
paid) may  be  made  irrespective  of  whether 
any  part  of  such  income  has  been  applied 
towards  maintenance  or  not. 

'Repayment. — (i)  Where  tax  has  been  paid 
by  deduction  or  otherwise  in  respect  of 
income  from  which  a  person  is  entitled  to 
exemption  or  abatement,  repayment  of  tax 
may  be  claimed,  the  amcKint  repayable  and 
the  conditions  imposed  varying  with  the 
circumstances  of  each  case.  Claims  for 
repayment,  on  the  ground  of  either  exemp- 
tion ox  abatement,  can  only  be  made  in 
respect  of  the  three  years  preceding  the 
previous  5th  April — in  other  words,  a 
claim  may  .be  made  at  any  time  provided 
that  it  must  be  made  within  three  yeaxs 
next  after  the  end  of  the  year  of  assessment 
tO'  which  the  claim  relates. 

Where  the  right  to  exemption  or  abate- 
ment is  of  annual  occurrence,  and  the 
income  is  received  subject  to  the  deduction 
for  tax,  it  is  advisable  t®  make  the  claim 
for  repayment  annually.  In  such  cases  the 
claims  are  more  readily  passed,  and  with 
each  order  for  repayment  of  tax  a  form  is 
forwarded  by  the  authorities  tO'  enable  the 
claim  to  be  made  the  following  year.  The 
form  when  filled  up  must  state  the  whole  of 
the  claimant's  income  from  every  source 
whatsoever,  and  also  specify  the  tax  which 
has  been  deducted  from  each  item  thereof. 
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The  statement  must  be  supported  by 
certificates  of  deduction  from  the  payer  of 
the  income  certifying  that  he  has  deducted 
(and  accounted  to  the  Revenue  for)  the  tax 
which  is  now  claimed. 

(2)  In  addition  to  tax  overpaid  by  way  of 
deduction,  tax  is  often  paid  on  a  sum  in  ex- 
cess of  the  actual  income  received,  owing  to 
assessments  being  fixed  in  advance  (see  supra) 
in  order  to  meet  the  financial  requirements  of 
the  country.  Various  provisions  exist  for 
repayment  in  such  cases,  the  chief  of  which 
is  section  133  of  the  Act  of  1842  (as 
amended  by  section  6  of  the  Act  of  1865). 
It  is  thereby  enacted  that  if  within  or  at  the 
end  of  the  current  year  of  assessment  any 
person  assessed  under  Schedule  D  (whether 
he  shall  have  computed  his  profits  on  the 
amount  thereof  in  the  preceding  or  current 
year,  or  on  an  average  of  years)  shall  prove  to 
the  satisfaction  of  the  commissioners  that 
his  actual  profits  during  the  year  for  which 
the  computation  was  made  fell  short  of  the 
computation,  the  commissioners  may  cause 
the  assessment  to  be  amended,  and  in  case 
the  sum  assessed  shall  have  been  paid  they 
may  certify  the  sum  overpaid,  so  that  repay- 
ment may  be  made  thereof.  Provided  that 
nO'  such  reduction  or  repayment  is  to-  be 
made  unless  the  profits  for  the  year  of 
assessment  are  proved  to  be  less  than  the 
profits  for  one  year  on  the  average  of  the 
last  three  years,  including  the  said  year  of 
assessment.  The  proviso  is  not  strictly 
applied  in  practice,  and  the  following 
course  is  adopted:  — 

If  a  person  proves  that  his  actual  profits 
are  less  than  the  assessment,  the  assessment 
will  be  reduced  either  to  :  — 

[a]  The  amount  of  actual  profits  for  the 

year  of  assessment ;  or 
{h)  The  average  annual  profits  for  the  last 

three  years,    including    the    year    of 

assessment, 
whichever  of  these  two  is  the  greater. 

Example: — A  trader  in  May  1904  returns 
as  his  income  for  the  year  ended  5th  April 
1905  the  average  of  his  profits  for  the  three 
years  ended  31st  December  1901,  1902,  and 
1903.     In  February  1905,   after  closing  his 


accounts  for  the  year  ended  31st  December 
1904,  he  strikes  an  .average  of  his  profits  for 
the  three  years  ended  31st  December  1902, 
1903,  and  1904,  and  finds  that  both  this 
average  and  the  actual  profits  for  1904  are 
less  than  the  previous  average  on  which  his 
return  was  based,  and  upon  which  he  has 
accordingly  been  assessed.  He  therefore 
claims  to  have  the  assessment  reduced  and 
(if  tax  has  been  paid)  to  have  refunded  to 
him  tax  upon  the  difference  between  the 
assessment  and  [a]  the  profits  for  1904,  or 
[b]  the  average  of  the  profits  for  1902,  1903, 
and  1904,  whichever  (of  [a)  and  {b)  )  is  the 
greater. 

Should  the  actual  profits  and/or  the  new 
average  be  greater  than  the  assessment 
there  is  no  provision  for  increasing  the 
assessment,  so  that  there  is  by  no  means 
any  hardship  upon  taxpayers  involved  in  the 
principle  of  assessment  in  advance. 

As  to  the  time  during  which  a  claim  under 
this  section  must  be  made,  it  will  be  noted 
that  the  words  of  the  section  are  "within 
"or  at  the  end  of  the  year  current  at  the 
"  time  of  making  any  assessment,"  so  that 
the  claim  can  only  be  made  for  one  year, 
and,  strictly  speaking,  it  should  be  made 
not  later  than  the  5th  of  April  of  the  year 
to  which  the  claim  relates  ;  the  practice  is, 
however,  general  to  allow  an  extension  of  a 
reasonable  time,  usually  three  months,  so 
that  in  the  example  given  above  the  claim 
should  be  lodged  not  later  than  the  5th  July 
1905. 

(3)  When  a  person  ceases  to  carry  on  any 
trade,  or  dies,  he  or  his  representatives  may 
claim  reduction  in  the  assessment,  and — if 
tax  has  been  paid — repayment  of  such 
portion  thereof  as  seems  just  to  the  com- 
missioners (Act  of  1842,  section  134).  The 
amount  of  relief  granted  varies  with  cir- 
cumstances, and  is  decided  according  to  the 
period  during  which  trading  has  been 
carried  on  and  the  result  of  the  trading 
during  such  period. 

This  claim  is  to  be  made  within  three 
months  after  the  end  of  the  year  of 
assessment. 

(4)  The  following  provision  enables  a  tax- 
payer   who    is    assessed    for    income    ta^ 
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under  more  than  one  schedule  to  "  set-off " 
actual  loss  of  income  under  one  or  more 
schedules  against  profits  under  any  other 
schedule  or  schedules  :  — 

'*  Where  any  person  shall  sustain  a  loss 
"  in  any  trade,  manufacture,  adventure,  or 
"  concern  or  profession,  employment  or 
"  vocation,  carried  on  by  him  either  solely 
"  or  in  partnership,  or  in  the  occupation  of 
"  lands  for  the  purpose  of  husbandry  only," 
the  commissioners  may  adjust  his  liability 
by  reference  to  the  loss  and  to  the  aggre- 
gate amount  of  his  income  for  that  year 
estimated  according  to  the  several  rules  and 
directions  of  the  Acts.  "  The  said  com- 
"missioners  shall  on  proof  to  their  satis- 
"  faction  of  the  amount  of  the  loss,  and  of 
"  the  payment  of  income  tax  upon  the  aggre- 
"  gate  amount  of  income,  give  a  certificate 
"  authorising  repayment  of  so  much  of  the 
"  sum  paid  for  income  tax  as  would  repre- 
"  sent  the  tax  upon  income  equal  to  the 
"  amount  of  loss."  (Customs  Act  1890, 
section  23.) 

This  claim  is  to  be  made  within  six  months 
after  the  end  of  the  year  of  assessment,  and  it 
must  be  noted  that,  where  repayment  has  been 
made  to  a  taxpayer  under  this  head,  he  is  not 
allowed  a  deduction  on  the  assessment  for  a 
subsequent  year  by  reference  to  the  amount  of 
loss  in  respect  whereof  such  repayment  has 
been  obtained,  i.e.,  such  loss  is  not  to  be 
brought  into  average  in  future  years,  the 
result  of  the  trading  being  considered  as 
"  nil,"  and  the  profits  for  the  two  years  pre- 
ceding the  year  of  loss  divided  by  three  in 
order  to  arrive  at  the  next  assessment. 

(5)  There  is  also  provided  by  the  1842  Act, 
section  171,  a  right  of  repayment  to  any 
person  of  any  "  sum  erroneously  and  doubly 
assessed  upon  him,"  whenever  he  shall  by 
any  error  or  mistake  be  twice  assessed  for  the 
same  cause,  and  on  the  same  account  and 
for  the  same  year.  There  is  no  specified  time 
limit  within  which  this  claim  must  be  made, 
but  it  is  assumed  that  in  any  case  it  must 
be  made  within  three  years  after  the  end  of 
the  year  of  assessment  to  which  the  claim 
relates. 

Bankruptcy  and  Liquidations. — Income  tax 
is  entitled  to  priority  of  payment  subject  to 


certain  limitations, 
ments.) 


{See   Preferential  Pay- 


Incomplete  Work.— If  certain  work  under 
a  contract  is  to  cost,  say,  ;^8,ooo,  and  is 
chargeable  on  completion  at  ;^io,ooo,  and  at 
the  date  of  balancing  ;^7,ooo  has  been 
expended  thereon,  then,  if  no  reasonable 
grounds  exist  for  doubting  the  soundness  of 
the  original  estimate,  the  following  alterna- 
tive methods  of  dealing  therewith  are  sub- 
mitted : — 


Dr. 


(i)  Contract  No. 
Period  A. 


Or. 


Materials,     Labour, 

&c 

■'Balance    carried 

down,  viz. : — 
Cost  to  com- 
plete ..  £1,000 
Proportion  of 
Profit  thereon  250 


Balance  to  Profit  and 
Loss  Account 


7,000 


1,250 
1.750 


£10,000 


Contract  Price        . .  10,000 


£10,000 


Dr.                       Period  B. 

Cy. 

Materials,  Labour, 
&c 1,000 

Balance  to  Profit 
and  Loss  Account      250 

*Balance 
down 

£ 

brought 

..    1,250 

£1,250 

£l>250 

(2)  Contract  No 

Dr.  Period  A. 


Cr. 


Materials,  Labour, 
&c 7,000 

Proportion  of  Profit 
thereon  carried  to 
Profit  and  Loss 
Account     . .         . .    1,750 

Contract  Price  £10,000 

*Balance     carried 
down          . .         . .    8,750 

£8,750 

£8,750 

Dr. 


Period  B. 


Cr. 


^Balance  brought 
down            .         ..    8,750 

Materials,  Labour, 
&c 1,000 

Balance  to  Profit  and 
Loss  Account      . .      250 

Contract  Price 

£ 
. .  10,000 

£10,000 

£10,000 
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Under  either  system  the  profit  is  propor- 
tionate to  the  work  done  in  the  respective 
periods,  as  the  profit  on  the  uncompleted 
portion  is  reserved  in  addition  to  the  *'  cost  to 
complete."  Where  there  are  doubts  as  to 
the  reliability  of  the  original  estimate,  a 
further  percentage  (dependent  upon  the 
degree  of  doubt)  should  also  be  reserved. 
But,  as  already  stated,  if  the  estimates  are 
substantially  borne  out,  each  period  should 
derive  the  same  percentage  of  profit  upon 
its  proportion  of  work  done,  so  that 
indirect  expenditure  may  be  systematically 
provided  for. 

As  a  general  rule,  it  takes  from  one  to  two 
months  to  complete  the  accounts  of  a  concern 
which  carries  out  large  contracts.  In  the 
meantime,  many  of  those  contracts  which 
were  "nearly  finished"  at  the  "time  of 
balancing  "  may  have  been  completed,  so  that 
one  of  the  alternative  methods  suggested 
above  can  be  carried  out  with  tolerable 
accuracy,  as  a  proper  system  of  costing 
renders  the  ultimate  percentage  of  profit  (or 
loss)  a  known  quantity. 

"  When  the  business  is  a  large  one — or,  to 
"  speak  more  accurately,  when  the  number 
"  of  contracts  in  which  the  firm  or  company 
"  is  engaged  at  any  one  time  is  so  large  that 
*'  there  is  a  reasonable  prospect  of  the  profits 
"  and  losses  being  averaged — it  is  less  im- 
"  portant  that  the  estimated  losses  upon 
*'  losing  contracts  should  be  anticipated.  As 
"  a  matter  of  prudence,  however,  it  is  never 
*'  wise  that  the  losses  should  be  disregarded, 
**  unless  it  is  really  and  honestly  believed 
"  that  they  are  of  so  small  a  nature  that  they 
"  will,  in  any  event,  be  considerably  more 
"than  outweighed  by  the  accruing  profits 
*'  upon  the  other  contracts  which  are  not 
"  being  taken  to  credit.  To  put  the  matter 
"  generally,  all  that  can  be  done  in  this,  as  in 
*•  every  other  case,  is  to  fram.e  accounts 
"  showing  results,  which  are  as  accurate  as 
"  under  the  circumstances  of  the  case  it  is 
♦'  possible  for  accounts  to  be,  while  the  con- 
' '  cern  is  still  in  the  nature  of  a  *  going  con- 
"  cern,'  If,  however,  they  are  to  err  upon 
"  the  one  side  or  the  other,  it  should  be  upon 
"the  side  of  caution,  so  that  all  anticipated 
'*  losses  are  included  ;  but  prospective  profits 
'*  are  not  included  until  either  actually 
"  realised,  or  in  such  a  form  that  they  are 


"  believed  to  be  actually  recoverable."    {The 
Accountant.) 

Mr.  Edwin  Guthrie,  F.C.A.,  has  said  that 
"  in  stating  an  account  affected  by  the 
"  valuation  of  work  in  course  of  construction 
"  under  contract,  great  difficulty  is  often 
''experienced,  and  the  difficulty  is  in  pro- 
"  portion  as  the  works  in  question  may  be  of 
"great  magnitude,  few  in  number,  and 
"extending  over  a  considerable  period  of 
"  time.  If  numerous  and  covering  com- 
"  paratively  short  periods  of  duration,  errors 
"  of  valuation  may  average  themselves,  but  if 
"  few  in  number  and  covering  long  periods 
"  the  risk  in  obtaining  a  true  appraisement 
"  is  great.  This,  however,  is  in  the  main  a 
"matter  for  the  technical  management.  The 
"question  for  the  auditor  is — What  is  the 
"  principle  to  be  applied  in  the  taking  of 
* '  the  periodical  account  ?  In  such  a  case  it 
' '  appears  to  me  not  only  right  but  obligatory 
"  that  the  value  of  the  work  done  should  be 
"  taken  on  the  basis  of  the  contract  (or  selling) 
"  price,  otherwise  the  whole  result  would 
"  take  effect  in  the  year  or  half-year  in  which 
"  the  contract  was  completed,  which  would 
"  cause  fluctuations  in  the  apparent  profits 
"  and  in  the  distribution  of  the  income  as 
"  between  one  period  and  another." 

In  many  instances  an  auditor's  precise 
difficulty  does  not  arise  from  clerical  dis- 
crepancies, but  rather  from  differences  of 
opinion  with  those  "  experts  engaged  in  the 
trade"  who  are  responsible  for  the  outcome 
of  a  particular  contract  or  contracts,  and 
having,  perhaps,  been  disappointed  in  their 
desire  to  actually  complete  a  specified  con- 
tract before  "balancing  time"  naturally 
endeavour  to  alleviate  their  disappointment 
by  claiming  the  greatest  possible  advantage 
for  the  proportion  of  work  done. 

Thus  an  auditor  may  find  himself  pitted 
against  the  opinions  of  experts,  as  regards 
the  principles  upon  which  the  valuations 
have  been  made,  and  obviously  he  requires 
some  well-defined  principles  to  support  his 
own  views  upon  the  subject,  for  it  is  a 
dangerous  proceeding  blindly  to  accept  an 
expert's  certificate. 

Incorporation. — The  creation  of  a  legal  body, 
endowed  with  perpetual  succession  and 
existence,  unless  specially  restricted  by  the 
act  of  incorporation.    {See  Corporation  ) 
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Incorporeal  Chattels.— Rights  incident  to 
chattels,  such  as  patents,  copyrights,  good- 
will, &c. 

Increase  of  Capital.— 5^^  Memorandum  of 

Association. 
Indemnity. — See  Guarantee. 

Indenture. — A  deed  indented  between  two  or 
more  parties,  so  called  because  originally 
every  deed  was  written  upon  one  skin,  and 
when  between  parties  duplicates  were  made 
thereon,  and  separated  by  being  cut  in  an 
irregular  form,  so  that  the  fitting  in  of  the 
parts  on  production  was  evidence  of  their 
relationship.  Since  8  &  9  Vict.  c.  106,  this 
formality  has  been  no  longer  necessary,  as 
that  Act  provides  that  a  deed  purporting  to 
be  an  indenture  shall  have  the  same  effect, 
although  it  may  have  a  polled  or  smooth-cut 
edge.     {See  Deed  Poll.) 

Indorsement. — The  requisites  of  a  vahd 
indorsement  of  a  bill  of  exchange,  promissory 
note,  or  cheque  are  : — 

(1}  The  signature  of  the  holder  or  his  agent 
completed  by  delivery  of  the  instrument. 

(2)  The  signature  must  be  either  on  the 
bill  itself  or  upon  an  allonge  or  upon  a 
copy  of  a  bill  issued  in  a  country  where 
copies  are  recognised.  [Although  the 
derivation  of  the  word  implies  other- 
wise, it  has  been  held  that  a  signature 
across  the  face  of  a  bill  is  a  valid 
indorsement.] 

(3)  It  must  be  an  indorsement  of  the  entire 
bill;  a  partial  indorsement,  i.e.,  one 
which  purports  to  transfer  the  bill  in 
portions  to  two  or  more  indorsees  does 
not  operate  as  a  negotiation  of  the  bill 
(although  it  may  operate  as  an  authority 
to  receive  payment  in  such  proportions). 

(4)  When  a  bill  is  payable  to  the  order  of 
two  or  more  payees  or  indorsees  who 
are  not  partners,  all  must  indorse  unless 
one  has  authority  to  indorse  for  all. 
[In  the  case  of  dividend  warrants  made 
payable  to  two  or  more  persons,  any 
custom  whereby  one  has  been  allowed 
to  sign  for  all  is  recognised.] 

(5)  If  the  person  endorsing  is  wrongly 
designated  in  the  bill  or  his  name  is 
mis-spelt,  he  may  indorse  the  bill  as 
therein   described,    adding  his  proper 


signature  should  he  think  fit.  (Sections 
21  &  32.) 

There  are  various  kinds  of  indorsement — 
blank  (or  general),  special,  restrictive,  condi- 
tional, qualified  and  facultative. 

A  blank  or  general  indorsement  specifies  no 
indorsee,  and  a  bill  so  indorsed  becomes 
payable  to  bearer,  but  any  holder  may  con- 
vert it  into  a  special  indorsement  by  inserting 
a  payee's  name  above  the  indorser's  signa- 
ture. 

A  special  indorsement  specifies  the  person  to 
whom  or  to  whose  order  the  bill  is  to  be 
payable.     (Section  34.) 

A  restrictive  indorsement  is  one  which  either 
prohibits  the  further  negotiation  of  the  bill  or 
expresses  that  it  is  a  mere  authority  to  deal 
with  the  bill  as  thereby  directed,  and  is  not 
a  transfer  of  the  ownership  thereof.  But 
where  a  restrictive  indorsement  authorises 
further  transfer  of  the  bill  subsequent  in- 
dorsees take  it  with  the  same  rights  and 
subject  to  the  same  liabilities  as  the  first 
indorsee  under  the  restrictive  indorsement. 
(Section  35.) 

A  conditional  indorsement  purports  to  transfer 
a  bill  subject  to  some  condition  which  is  to  be 
fulfilled.  The  condition  may  be  disregarded 
by  the  payee,  and  payment  to  the  indorsee  is 
valid  whether  the  condition  has  been  ful- 
filled or  not  (section  33),  but  the  condition  is 
binding  as  between  the  indorser  and  indorsee 
themselves,  the  latter  holding  the  proceeds 
in  trust  for  the  indorser, 

A  qualified  indorsement  is  one  which  expressly 
negatives  or  limits  the  liabilities  of  the  indorser 
to  the  holder.  The  indorsement  is  made  in 
the  ordinary  way,  but  with  the  addition  of 
the  words  "  without  recourse  to  me,"  or 
"  sajis  recoiirs,"  or  otherwise,  according  to  the 
limitation  intended.     (Sections  16  and  31.) 

A  facultative  indorsement  is  one  whereby  the 
indorser  waives  as  regards  himself  some  or 
all  of  the  holder's  duties,  such  as  notice  of 
dishonour,  or  otherwise.     (Section  16.) 

In  the  absence  of  evidence  to  the  contrary, 
indorsements  are  deemed  to  have  been  made 
in  the  order  in  which  they  appear  on  the  bill, 
and  all  are  prima  facie  deemed  to  have  been 
made  before  the  maturity  of  the  bill. 
(Sections  32  and  t,6.) 
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Where  the  holder  of  a  bill  payable  to  his 
order  transfers  it  for  value  without  indorsing 
it,  the  transfer  gives  the  transferee  such  title 
as  the  transferor  had  in  the  bill,  and  the 
transferee  in  addition  acquires  the  right  to 
have  the  indorsement  of  the  transferor. 
(Section  31 .)  Should  a  transferor  improperly 
refuse  to  indorse  such  a  bill,  the  Court  may 
order  him  to  do  so,  and  on  his  neglect  to 
comply  with  the  order  the  Court  may 
nominate  a  person  to  indorse  the  bill,  and  t  le 
indorsement  so  made  would,  by  the  provisions 
of  the  Judicature  Act  1884,  section  14, 
operate  and  be  for  all  purposes  available  as 
though  indorsed  by  the  person  originally 
directed  to  indorse  it. 

A  forged  or  unauthorised  indorsement  of  a 
bill  is  wholly  inoperative,  and  a  banker  who 
pays  a  bill  under  such  an  indorsement  is 
liable  to  the  true  owner,  unless  : — 

(i)  The  bill  is  drawn  to  order  on  the 
banker  payable  on  demand  [i.e.,  a 
cheque) ;  and  is  paid  in  good  faith  and 
in  the  ordinary  course  of  business. 

(2)  The  payee  is  a  fictitious  and  non-exist- 
ing person  within  the  contemplation  of 
the  hill,  the  bill  being  under  such 
circumstances  payable  to  bearer  ;  or 

(3)  The  person  against  whom  it  is  sought 
to  enforce  payment  of  the  bill  is  pre- 
cluded from  setting  up  the  forgery  or 
want  of  authority. 

Where  a  bill  is  indorsed  by  an  infant  or  a 
corporation  having  no  capacity  to  incur 
liability  on  a  bill,  a  holder  may  nevertheless 
enforce  payment  of  the  bill  against  any 
other  party  thereto.  (Section  22.)  Ordinarily, 
there  are  two  distinct  contracts  involved  in 
the  indorsement  of  a  bill,  viz.  :  — (i)  the 
transfer  of  the  instrument,  and  (2)  the 
assumption  of  a  contingent  liability,  but  the 
effect  of  an  indorsement  by  an  infant  is 
merely  to  transfer  the  property  in  the  bill 
without  any  assumption  of  liability  on  his 
part,  even  though  he  receives  value  therefor: 
An  infant  who  has  been  validly  appointed 
the  agent  of  an  adult  person  may,  however, 
bind  his  principal  by  his  signature  to  a  bill 
of  exchange,  provided  the  infant  acts  within 
the  scope  of  his  authority. 

In  Keatie  v.  Beard  (i860)  the  defendant 
was  the  holder  of  a  cheque  payable  to  bearer, 


which  he  indorsed  and  delivered  to  another, 
who,  in  turn,  transferred  it  by  delivery  to 
the  plaintiff.  The  cheque  was  dishonoured, 
and  the  plaintiff  sued  the  defendant  as  an 
indorser.  The  defence  was  that  as  the  chequa 
was  payable  to  bearer  and  the  indorsement 
unnecessary  it  must  be  treated  as  so  much  sur- 
plusage, but  the  Court  held  the  defendant 
liable  as  an  indorser. 

Indorser. — The  person  who  transfers  a  bill  of 
exchange,  bill  of  lading,  &c.,  by  indorsement 
to  another. 

No  person  is  liable  as  an  indorser  of  a  bill 
of  exchange  unless  and  until  he  has  signed 
it  as  such  (1882  Act,  section  23)  and  delivered 
the  bill  (section  21). 

The  indorser  of  a  bill  of  exchange  engages 
that  on  due  presentment  the  bill  shall  be 
accepted  and  paid  according  to  its  tenor,  and 
that  if  it  be  dishonoured  he  will  compensate 
the  holder  or  any  subsequent  indorser  who 
is  compelled  to  pay  it,  provided  the  requisite 
proceedings  on  dishonour  be  duly  taken ; 
and  he  is  precluded  from  denying  (i)  to  a 
holder  in  due  course  the  genuineness  and 
regularity  of  the  drawer's  signature  and  all 
previous  indorsements,  and  (2)  to  his  imme- 
diate or  a  subsequent  indorsee  that,  at  the 
time  of  his  indorsement,  the  bill  was  a  valid 
one,  and  that  he  had  then  a  good  title  thereto. 
(Section  55.)  Where  a  person  signs  a  bill 
otherwise  than  as  drawer  or  acceptor  he 
thereby  incurs  the  liabilities  of  an  indorser 
to  a  holder  in  due  course.  (Section  56.)  {See 
Indorsement.) 

Infant.— A  person  under  the  age  of  twenty-one 
years.     Infancy  is  no   protection  against  a 
claim  founded  upon  a  tort  committed  by  an 
infant ;  but  those  "  under  age  "  are  subject  to 
certain  disabilities  in   respect   of   contracts. 
They  have  a  qualified  power  of  contracting, 
but  are  only  bound  by  such  contracts  as  are 
for  their  benefit  and  advantage. 
The  Infants'  Relief  Act  1874  provides  : — 
(i)  That  all  contracts,  whether  by  specialty 
or  simple  contract,  entered  into  by  in- 
fants for  the  repayment  of  money  lent, 
or  to  be  lent,  or  for  goods  supplied   or 
to  be  supplied  (other  than  contracts  for 
necessaries),  and  all   accounts    stated 
with  infants  shall  be  absolutely  void,  pro- 
vided always  that  this  enactment  shall 
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not  invalidate  any  contract  into  which 
an  infant  may,  by  any  existing  or  future 
statute,  or  by  the  rules  of  common  law 
or  equity,  enter,  except  such  as  now  by 
law  are  voidable. 

(2)  No  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  promise 
made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any 
ratification  made  after  full  age  of  any 
promise  or  contract  made  during  in- 
fancy, whether  there  shall,  or  shall  not, 
be  any  new  consideration  for  such  pro- 
mise or  ratification  after  full  age. 

It  must  be  noted  : — 

(i)  That  an  infant  can  contract  for  neces- 
saries,    viz.  : — such     food,     clothing, 
medicine,  and  lodging  as  are  necessary 
and  suitable  to  the  age,  rank,  and  condi-    | 
tion  in  life  of  the  infant.  i 

The  Sale  of  Goods  Act  1893  provides  ; 
that,  where   necessaries  are  sold  and 

delivered  to  an  infant,  he  must  pay  a  | 

reasonable  price  therefor.     An  infant  | 

cannot  be  sued  on  a  bill,  even  though  I 

given  in  respect  of  the  price  of  neces-  : 

saries  supplied,  but  in  such  a  case  he  ! 
could  be  sued  upon  the  consideration. 

{2)  That  although  ratification  after  full 
age  of  a  promise  made  during  infancy 
cannot  be  enforced,  such  a  ratification 
must  be  distinguished  from  a  new  con- 
tract entered  into  after  full  age  in  the 
precise  terms  of  the  one  made  during 
infancy. 

(3)  That  an  infant  can  make  a  binding  con- 
tract for  employment  (if  the  contract 
as  a  whole  is  beneficial  to  him),  but  civil 
proceedings  cannot  be  taken  against 
him  under  an  apprenticeship  deed  ;  and 
with  regard  to  a  lease  in  land,  a  share 
in  a  partnership,  or  shares  in  a  joint 
stock  company,  if  a  person  has  held 
same  during  infancy  and  does  not  re- 
pudiate the  agreement  in  question 
within  a  reasonable  time  after  coming 
of  age,  a  ratification  is  implied. 

The  various  circumstances  affecting  an 
infant's  legal  position  will,  however,  be  dealt 
with  seriatim  : — 


Administrator. 
Where  the  right  of  administration  of  an 
intestate's  estate  devolves  upon  an  infant, 
the  Court  will  grant  administration  durante 
minore  estate  to  his  guardian,  or  to  such 
person  as  the  Court  thinks  fit,  for  an  infant 
cannot  give  bond  to  faithfully  administer, 
nor  can  he  sue  and  recover  the  debts  of 
the  deceased. 

Agency. 
An  infant  cannot  act  as  proxy  for  a  creditor 
or  contributory  in  either  bankruptcy  or 
winding-up  procedure.  Ordinarily,  however 
(although  he  cannot  act  as  a  principal),  an 
infant  may  be  appointed  an  agent,  for  as  an 
agent  he  is  not  deemed  to  exercise  his  own 
powers,  but  those  which  have  been  trans- 
mitted to  him  by  his  principal.  (See  Bills 
of  Exchange  below.) 

Bankruptcy. 
The  liability  of  an  infant  to  bankruptcy 
proceedings  is  a  matter  of  doubt ;  whilst  some 
writers  suggest  the  possibility  oia,n  infant  being 
liable  to  bankruptcy  law,  in  respect  of  (i)  a 
judgment  debt  founded  on  a  tort,  or  (2)  a  debt 
incurred  for  necessaries,  it  is  settled  that  an 
infant  cannot  be  made  bankrupt  in  respect 
of  debts  incurred  in  trading,  whether  alone 
or  in  partnership.  In  the  event  of  the  bank- 
ruptcy of  a  firm  having  an  infant  partner, 
the  infant  will  be  excluded  from  the  pro- 
ceedings [Beauchamp  Brothers,  1894),  although 
the  whole  of  the  partnership  assets  fbut  not 
the  infant's  separate  estate)  will  be  available 
for  payment  of  the  partnership  debts. 

The  following  extract  from  the  Fourteenth 
Annual  (Bankruptcy)  Report  of  the  Board  of 
Trade,  under  the  1883  Act,  will  be  found 
appropriate  : — 

"Infants  practically  enjoy  immunity 
"from  the  bankruptcy  law.  They  are 
"incapable  of  binding  themselves  by  a 
"  contract,  except  by  a  contract  for  neces- 
"  saries  (when  it  must  be  shown  that  the 
"  goods  obtained  were  necessaries  suitable 
"  to  the  degree  and  quality  of  the  infant 
"  who  was  not  otherwise  supplied  with 
"  necessaries),  or  by  a  contract  for  hiring 
"  and  service  for  wages.  It  would  seldom 
"occur  that  an  infant  would  be  liable, 
"under  a  binding  contract  of  the  nature 
"referred  to,  for  a  sum  not  less  than  £^0, 
"  which   is    the   minimum    amount    upon 
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which  a  creditor's  petition  can  be 
"  founded.  The  only  other  case  in  which 
"  an  infant  would,  perhaps,  be  made  bank- 
'•  rupt  appears  to  be  where  judgment  has 
"  been  recovered  against  him  for  not  less 
*•  than  £e,o  in  respect  of  a  tort." 

The  following  extract  from  a  judgment  of 
Lord  Herschell  also  bears  directly  upon  this 
question : — 

"  There  is  nothing  to  prevent  an  infant 
•'  trading  or  becoming  partner  with  a 
"  trader,  and  until  his  contract  of  partner- 
"ship  is  disaffirmed,  he  is  a  member  of 
"  the  trading  firm.  But  it  is  equally  clear 
"  he  cannot  contract  debts  by  such  trading  ; 
•'  although  goods  may  bQ  ordered  from  the 
"  firm,  he  does  not  become  a  debtor  in  respect 
"of  them.  The  adult  partner,  however, 
"  is  entitled  to  insist  that  the  partnership 
"  assets  shall  be  applied  in  payment  of  the 
"  liabilities  of  the  partnership,  and  that, 
"  until  these  are  provided  for,  no  part  of 
"  them  shall  be  received  by  the  infant 
"partner,  and  if  the  proper  steps  are 
"  taken,  the  right  of  the  adult  partner  can 
"  be  made  available  for  the  creditors.  It 
"  is  also  clear  that,  even  ij  there  are  circum- 
"  stances  under  which  an  infant  may  be 
"  adjudged  bankrupt,  or  a  receiving  order 
"  may  be  lawfully  obtained  as  a  step 
"  towards  adjudication,  he  cannot  be  made 
•*  subject  to  the  bankruptcy  laws  in  respect 
**  of  any  debt  contracted  by  the  firm  of 
"  which  he  is  a  partner." 

Goods  belonging  to  an  infant,  but  in  the 
possession  of  another  person  by  way  of  his 
trade  or  business,  are  not  subject  to  the 
"  reputed  ownership  "  clause  in  the  event  of 
the  latter' s  bankruptcy,  for  in  such  a  case  the 
goods  require  to  be  in  the  "order  and  dispo- 
sition "  of  the  bankrupt,  with  the  consent  and 
permission  of  the  true  owner,  and  an  infant  is 
incapable  of  giving  the  necessary  consent. 

Bills  of  Exchange. 
Capacity  to  incur  liability  as  a  party  to  a 
bill  is  co-extensive  with  capacity  to  contract. 
A  minor  cannot,  therefore,  incur  any  liability 
as  drawer,  indorser,  or  acceptor  of  a  bill,  and 
even  where  a  bill  is  given  by  an  infant  for  the 
price  of  necessaries  supplied  to  him,  he  is  not 
liable  thereon,  although  he  may  be  liable 
on  the  consideration    therefor. 


Where  a  bill  is  drawn  or  indorsed  by  an 
infant  having  no  capacity  to  incur  liability 
thereon,  the  drawing  or  indorsing  entitles  the 
holder  to  receive  payment  of  the  bill  and  to 
enforce  it  against  any  other  party  thereto. 
"  The  incapacity  of  one  or  more  parti'es  to  a 
"  bill  in  no  way  diminishes  the  liability  of  any 
"of  the  other  parties  thereto:  thus,  the 
"  acceptor  cannot  set  up  the  incapacity  of  the 
"drawer,  the  drawer  cannot  set  up  the  in- 
"  capacity  of  the  acceptor,  and  so  on." 

The  effect  of  an  indorsement  by  an  infant 
is  merely  to  transfer  the  property  in  the  bill 
without  any  assumption  of  liability  on  his 
part,  even  though  he  receives  value  therefor. 
But  an  infant  who  has  been  validly  appointed 
the  agent  of  an  adult  person  may  bind  his 
principal  by  his  signature  to  a  bill  of  ex- 
change, provided  the  infant  acts  within  the 
scope  of  his  authority.  So  an  infant  cannot 
(as  principal)  draw  or  sign  a  cheque,  for  he 
cannot  give  his  banker  a  legal  discharge,  but 
if  a  customer  authorises  a  minor  to  sign 
cheques  on  his  behalf,  such  cheques  will  be 
duly  honoured  by  the  banker. 

Building  Society. 
An  infant  may  be  admitted  as  a  member  of 
a  building  society  under  the  Building  Societies 
Acts,  and  may  give  all  necessary  acquittances, 
provided  the  rules  of  the  society  do  not  pro- 
hibit such  admission,  but  during  his  minority 
he  is  not  competent  to  vote  or  hold  any  office 
in  the  society. 

Company. 

It  is  doubtful  whether  an  infant  can  be  a 
signatory  to  the  memorandum  of  association. 
If  the  Registrar  of  Joint  Stock  Companies 
was  aware  that  one  of  the  signatories  was 
an  infant  he  would,  no  doubt,  decline  to 
register  the  memorandum,  but  the  certificate 
of  incorporation,  on  being  issued  by  the 
Registrar,  is  deemed  conclusive  evidence 
that  all  the  requirements  of  the  Act  have 
been  complied  with. 

The  articles  of  association  of  a  company 
sometimes  prohibit  the  admission  of  an  infant 
as  a  member,  whether  by  allotment,  transfer, 
or  otherwise,  but  in  any  case  an  infant  cannot 
effectually  contract  to  take  shares  ;  and  if 
shares  should  stand  in  the  name  of  an  infant 
they  will  be  held  subject  to  the  quondam 
infant's  right  to  repudiate  them  on  coming 
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of  age.  As  a  result  of  section  2  of  the  Infants' 
Relief  Act  {supra)  no  action  can  be  brought  to 
charge  a  person  on  any  ratification  after  full 
age  of  a  promise  made  during  infancy. 

To  charge  him  there  must  be  evidence  of  a 
new  promise  after  full  age,  and  acting  as  a 
member  7nay  possibly  be  evidence  of  such  a 
new  promise.  If,  however,  an  infant  share- 
holder has  been  allowed  to  transfer  his  shares 
the  company  will  be  bound  thereby. 

Where  the  articles  of  association  of  a  com- 
pany prohibit  the  registration  of  an  infant  as 
a  member,  but  shares  have  been  transferred 
to,  and  registered  in,  the  name  of  an  infant, 
the  company  may,  on  ascertaining  that  fact, 
.apply  for  a  rectification  of  the  register,  so  as 
to  restore  the  name  of  the  transferor. 

Company  Liquidation. 
If  a  shareholder  be  an  infant  at  the  date  of 
the  winding-up  of  a  company,  he  cannot  be    j 
placed  upon  the  list  of  contributories,  but  if    j 
he  originally  held  the  shares  as  an  infant,    | 
and  is  of  full  age  at  the  date  of  winding-up, 
it  is  then  a  question  whether  or  not  he  has    ^ 
elected  to  take  the  shares,  by  a  new  promise    | 
after   coming   of  age,    such   as   acting   as  a    | 
member    or    expressly    acquiescing    in    his 
registration  as  a  member  after  attaining  full 
age. 

Such  election  may  be  evidenced,  not  only    1 
by  any  express   act  of  ownership   over  the 
shares  by   the    member,    but  by   failure   to 
expressly    repudiate     the    shares    within    a 
reasonable  time  after  coming  of  age. 

If  on  coming  of  age  (before  the  date  of  the 
winding-up)  the  member  has  elected,  or  is 
deemed  to  have  elected,  to  take  the  shares, 
he  will  be  liable  to  be  placed  upon  the  list  of 
contributories.  Where  a  director  of  a  com- 
pany induced  his  infant  children  to  take 
shares  in  the  company,  the  infants  were  not 
liable  for  the  calls  on  the  shares  in  the 
winding-up,  but  the  father,  being  cognisant 
of  the  infancy  of  his  children,  was  held 
liable  for  the  calls  (under  the  misfeasance 
section)  because  of  the  loss  occasioned  to  the 
company  by  his  breach  of  duty  as  a  director. 
Executor. 
The  appointment  of  an  infant  as  executor 
is  not  invalid,  but  there  is  apparently  no 
instance  of  the  Court  having  granted  ad- 
ministration to  a  minor,  as  he  cannot  take 


upon  himself  the  liabilities  of  the  office. 
Where  there  are  two  executors  appointed, 
one  of  whom  is  a  minor  and  the  other  of  full 
age,  the  latter  alone  can  execute  the  pro- 
visions of  the  will.  Where  an  infant  is 
appointed  sole  executor,  probate  of  the  will 
cannot  be  granted  to  him  during  his  minority, 
but  administration  with  the  will  annexed  will 
be  granted  to  his  guardian  or  such  person  as 
the  Court  thinks  fit  until  the  infant  attains 
his  majority,  when  probate  will  be  granted 
to  him  (38  Geo.  III.,  c.  87).  Furthermore, 
the  Probate  Act  1857  confers  power  on  the 
Court  to  exercise  its  discretion,  and  appoint 
such  person  as  it  may  think  fit  to  be  the 
administrator  of  the  estate  of  a  person  dying 
wholly  intestate,  or  leaving  a  will,  but  with- 
out having  appointed  an  executor  willing  and 
competent  to  take  probate. 

An  infant  executor  has  been  held  not  com- 
petent within  the  meaning  of  the  above. 
Limitation  of  Action. 
By  21  Jac.  I.,  c.  16,  an  action  in  respect  of 
a  simple  contract  must  be  commenced  within 
six  years  next  after  the  cause  of  such  action, 
and  not  after;  by  3  &  4  William  IV.,  c.  42, 
an  action  in  respect  of  a  contract  under  seal 
must  be  commenced  within  twenty  years 
next  after  the  cause  of  such  action,  and  not 
after  ;  but,  as  regards  an  infant-plaintiff,  the 
above  periods  of  six  years  and  twenty  years 
respectively  do  not  commence  to  run  against 
him  until  the  removal  of  his  disability,  i.e., 
until  he  comes  of  age. 

The  Real  Property  Limitation  Act  1874 
provides  that  no  person  shall  enter,  distrain, 
or  sue  to  recover  land  or  rent  except  within 
twelve  years  (twenty  years  if  lease  by  deed) 
after  the  time  at  which  the  first  right  to  bring 
the  action  accrued  to  such  person  ;  but  if  he 
is  under  the  disabihty  of  infancy  when  the 
right  first  accrues,  action  may  be  brought 
within  six  years  after  the  disability  ceases,  or 
in  the  event  of  his  death  before  coming  of 
age,  his  representatives  may  take  action 
within  six  years  from  the  date  of  the  death, 
provided  that  a  right  to  sue  or  make  any 
entry  on  the  land  is  absolutely  barred  after 
thirty  years  from  the  date  the  right  first 
accrued.  {See  Income  Tax,  Maintenance.) 
Partnership. 
An  infant  may  engage  in  trade,  either 
alone  or  in  partnership,  but    he   cannot  be 
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sued  on  his  trading  debts  nor  on  contracts 
entered  into  in  respect  of  such  trading.  In 
the  event  of  the  bankruptcy  of  a  firm  having 
an  infant  partner,  the  infant  will  be  excluded 
from  the  proceedings;  the  whole  of  the 
partnership  assets,  but  not  the  infant's 
separate  estate,  will,  however,  be  available 
for  payment  of  the  partnership  debts. 

But  if  a  person,  as  an  infant,  enters  into  a 
partnership  contract,  he  will  be  held  liable 
as  a  partner  for  all  partnership  debts  incurred 
after  he  comes  of  age,  unless  he  repudiates 
the  partnership  contract  within  a  reasonable 
time  after  reaching  his  majority.  In  the 
absence  of  express  repudiation  he  is  deemed 
to  have  adopted  the  contract. 

"If  he  wished  to  be  understood  as  no 
"  longer  continuing  a  partner,  he  ought  to 
"  have  notified  it  to  the  world."      [Best,  J.] 

Will. 
An  infant  cannot  make  a  valid  will,  unless 
he  is  a  soldier  in  actual  military  service,  or  a 
mariner  or  seaman  at  sea. 

In  Forma  Pauperis.  —  A  person  may  be 
allowed  to  sue  or  defend  in  the  Superior 
Courts  in  fovtnd  pauperis  [i.e.,  as  a  pauper)  on 
proof  that  he  is  not  worth  £2^,  besides  his 
clothes  and  the  subject-matter  of  the  case, 
but  he  must  first  obtain  counsel's  opinion 
that  he  has  reasonable  ground  for  proceeding, 
which  opinion,  together  with  an  affidavit  of 
the  facts  either  by  the  party  or  his  solicitor, 
must  be  produced  to  the  Court.  When 
admitted  to  sue  in  this  form,  the  Court  may, 
if  necessary,  assign  to  him  a  counsel,  or 
solicitor,  or  both,  who  may  not  refuse  to  act 
without  good  reason,  and  must  act  gra- 
tuitously. 

Inhabited  House  Duty. — This  duty  is  levied 
upon  the  annual  value  of  inhabited  houses 
and  places  of  business  if  also  used  as 
habitations.  It  is  collected  by  the  Income 
Tax  authorities  from  the  tenant  and  is  not 
deductable  from  the  rent. 

The  duty  is  levied  upon  the  following 
scale :  — 

Shops,  Inns, 

Farm  Houses, 

Registered 

Lodging        Private 
Houses,  &c.     Houses. 
Property  of  the  annual  value  of 

£20  and  not  exceeding  £40  . .  2d.  per  £  3d.  per  £ 
Property  of  the  annual  value  of 

£40  and  not  exceeding  £6o  . .     4d.     „  6d.      „ 

Property,  the  annual  value   of 
which  exceeds  £60      . .         . .     6d.    „  gd.     „ 


Injunction. — A  writ  issuable  by  the  Court  to 
restrain  the  continued  commission  of  a 
wrong,  or  the  commission  of  a  wrong  which 
has  been  threatened,  to  effect  such  as  (i) 
the  abate  ment  of  public  or  private  nuisances, 
(2)  the  enforcement  of  specific  performance, 
and  (3)  the  restraining  of  infringements  of 
copyrights,  patents,  trade  marks,  &c. 

Inland  Bill. — A  bill  which  is,  or  on  the  face 
of  it  purports  to  be  {a)  both  drawn  and  pay- 
able within  the  British  Islands,  or  {b)  drawn 
within  the  British  Islands  on  some  person 
resident  therein.  Any  other  bill  is  a  foreign 
bill. 

Unless  the  contrary  appear  on  the  face  of 
a  bill,  the  holder  may  treat  it  as  an  inland 
bill.     (1882  Act,  section  4.) 

Innkeeper. — An  innkeeper  is  bound  to  admit 
all  travellers  into  his  inn  and  entertain  them 
at  a  reasonable  charge,  if  there  is  room  and 
they  properly  conduct  themselves.  He  is 
liable  for  the  loss  of,  or  injury  to,  his  guests' 
goods,  &c.,  unless  such  loss  is  the  result  of 
inevitable  accident.  The  Innkeepers  Act 
1863  provides,  however,  that  no  innkeeper  is 
liable  to  make  good  any  loss  or  injury  to 
goods  or  property  brought  to  his  inn  (except 
a  horse  or  other  live  animal,  or  any  carriage) 
to  a  greater  amount  than  ;^3o,  except : — 
(i)  Where  the   goods  are  stolen,  lost,  or 

injured,  through  the  wilful  neglect  or 

default  of  the  innkeeper  or  any  person 

in  his  employ  ;   or 
(2)   Where  the  goods  have  been  deposited 

with  the  innkeeper  expressly  for  safe 

custody. 

The  innkeeper  is  only  entitled  to  the 
benefit  of  the  Act  whilst  a  copy  of  section  i 
of  the  Act  is  exhibited  in  a  conspicuous  place 
in  the  hall  or  entrance  to  the  inn,  and  he  will 
be  deprived  of  the  benefit  of  the  Act  where  he 
either 

(i)  improperly  refuses  to  receive  goods  for 

safe  custody,  or 
(2)  so  defaults  that  a  guest  is  unable  to  so 
deposit  them. 

An  innkeeper  has  a  lien  upon  the  goods  of 
his  guests  for  board  and  lodging,  but  he  may 
not  detain  the  guests  personally  or  seize  any 
of  their  clothes  in  actual  wear.  Although  a 
lien  is  ordinarily  a  right  of  a  passive  nature 
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the  Innkeepers  Act  1878  provides  that  the 
innkeeper  may,  after  six  weeks,  sell  by  public 
auction  all  goods  left  with  him  by  a  guest 
leaving  in  debt,  provided  the  sale  be  adver- 
tised at  least  one  month  beforehand. 

In  personam.  —  A  judgment  in  personam 
binds  only  the  person  and  his  representatives, 
whilst  a  judgment  in  rem  is  an  adjudication 
pronounced  upon  the  status  of  some  par- 
ticular subject-matter,  such  as  the  condemna- 
tion of  a  ship  by  the  Admiralty  Court. 

In  rem. — See  In  personam. 

Inscribed  Stocks. — These  consist  of  the 
debts  of  various  Governments,  Consols, 
Colonial  Stocks,  &c.,  and  are  so  called  from 
the  fact  that  the  names  of  the  holders  of  the 
various  stocks  are  inscribed  on  the  books  of 
the  London  agent  of  the  particular  Govern- 
ment. Some  municipal  bodies  now  deal 
with  their  debts  in  the  form  of  inscribed 
stock. 

No  certificates  are  issued  to  the  holders  of 
inscribed  stock,  and  in  order  to  ascertain 
whether  any  particular  person  or  company  is 
entitled  to  certain  inscribed  stock  a  formal 
request  for  the  verification  of  the  Stock 
Account  must  be  forwarded  to  the  bank 
where  the  register  is  kept. 

The  request  must  be  signed  by  the  stock- 
holder or  some  duly  authorised  person,  and  in 
the  case  of  the  Bank  of  England,  the  London 
and  Westminster  Bank,  and  the  Crown 
Agents  for  the  Colonies,  the  request  must  be 
accompanied  by  a  fee  of  6d.  for  each  class  of 
stock  required  to  be  verified,  with  a 
minimum  fee  of  is.  In  all  cases  other  than 
the  above,  the  banks  which  keep  registers  of 
inscribed  stocks  will  verify  same  on  applica- 
tion without  charge. 

The  auditor  of  a  public  company  having 
investments  in  inscribed  stocks  should  insist 
upon  the  same  being  verified  on  each  occasion 
the  Balance  Sheet  is  certified. 

{See  Investment.) 

Insolvency. — The  state  of  a  person  who  can- 
not pay  his  debts  as  they  become  due  in  the 
ordinary  course  ;  the  state  of  a  person  whose 
liabilities  exceed  his  available  assets ;  the 
state  of  a  person  who  cannot  pay  twenty 
shillings  in  each  pound  (sterling)  of  his 
liabilities. 


In  specie.— In  its  own  form,  and  not  in  the 

form  of  its  equivalent. 

Inspectorship,  Deed  of.— See  Deed  of 
Arrangement. 

Insurable  Interest. — At  common  law,  the 
very  essence  of  insurance  was  the  existence 
of  an  interest  in  the  assured  ;  that  is  to  say, 
the  assured  must  have  something  at  stake 
capable  of  being  lost  by  him  as  the  proximate 
effect  of  the  loss  of  the  subject-matter  of 
insurance. 

This  insurable  interest  was,  however,  often 
dispensed  with  by  express  agreement  in  the 
various  policies,  but  statute  law  has  now 
rendered  the  existence  of  an  insurable  interest 
an  absolute  necessity  in  marine,  fire,  and  life 
insurance.  These  three  classes  will  be  dealt 
with  separately : — 

Marine  Insurance.— An  interest  is  necessary 
at  the  time  of  insuring  in  order  to  comply  with 
the  Wagering  Act  of  George  II.,  and  the 
insurable  interest  must  exist  at  the  time  of  the 
loss,  for  the  contract  with  the  assured  is  one 
of  indemnity,  and  unless  the  insured  has 
something  at  stake  he  cannot  sustain  loss, 
and  therefore  is  not  entitled  to  claim  upon 
the  underwriter. 

The  basis  of  insurable  interest  ought  to  be 
the  amount  of  expectation  at  the  time  of  insur- 
ing, and  the  value  of  such  expectation  from 
the  voyage  is  that  which  one  estimates,  at  the 
time  of  insuring,  the  expectation  will  be , 
worth  on  the  safe  accomplishment  of  the 
voyage. 

The  amounts  recoverable  in  case  of  total 
loss  are  respectively  : — 

Cargo. — Prime  cost,  expense  of  shipment, 

and  cost  of  insurance,  and  in  some  cases 

a  percentage  for  loss  of  profit. 

Ship. — Value  of  ship  at  outset  of  voyage 

(including  cost  of  outfit,  stores,  provisions 

for    crew),    advance   wages,    and    cost    of 

insurance. 

Freight.— Gross  freight  and  cost  of  insur- 
ance. 

Fire  Insurance. — A  statute  of  George  III, 
requires  the  name  of  the  person  interested  to 
be  inserted  in  every  policy  of  insurance, 
whilst  the  contract  being  one  of  indemnity, 
as  in  the  case  of  marine  insurance,  there 
must  be  an  interest  at  the  time  of  the  loss. 
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*'  There  must  be  an  insurable  interest  in 
"  someone  both  at  the  time  of  insuring  and 
"  at  the  time  when  the  fire  happens." 

Life  Insurance. — The  Act  of  George  III. 
applies  equally  to  fire  and  life  insurance,  so 
that  an  interest  is  essential  at  the  time  of 
insuring,  but  the  contract  being  an  absolute 
one  to  pay  a  sum  of  money  on  the  happening 
of  a  given  event,  and  not  necessarily  a  con- 
tract of  indemnity,  it  is  sufficient  if  the 
assured  had  an  insurable  interest  at  the  time  of 
insuring,  and  it  is  immaterial  whether  it  is 
existent  or  not  at  the  date  of  the  death  of  the 
life  insured.  A  contract  of  life  insurance  may 
operate  as  an  indemnity,  e.g.,  where  a  debtor's 
life  has  been  insured  by  a  creditor  and  death 
>  occurs  before  payment  of  the  debt,  but  the 
insurance  would  be  valid  if  continued  by 
the  creditor  after  payment  of  the  debt  which 
originally  gave  rise  to  the  insurable  interest. 
Insurances  on  the  lives  of  children  are  not 
void  for  want  of  interest,  but  the  Friendly 
Societies  Act  1875  limits  the  insurance  on 
children's  lives  according  to  age,  the  maxi- 
mum for  a  child  under  ten  years  being  ;^io. 

A  man  has  always  been  considered  as 
having  an  interest  to  any  amount  on  his  own 
life,  but  not  generally  on  the  life  of  his  wife  ; 
and  by  the  Married  Women's  Property  Act 
1882  a  married  woman  may  effect  a  policy 
on  her  own  life  or  the  life  of  her  husband  for 
her  separate  use.  Further,  a  man  may 
efi'ect  a  policy  on  his  life  expressed  to  be  for 
the  benefit  of  his  wife  and  children,  or  a 
woman  may  effect  a  policy  on  her  life  for 
the  benefit  of  her  husband  and  children,  and 
in  such  cases  a  trust  is  created  in  favour  of 
the  objects  named,  and  the  moneys  payable 
under  the  policies  are  not  part  of  the  estate 
of  the  man  or  woman,  as  the  case  may  be, 
nor  subject  to  the  payment  of  his  or  her 
debts.  But  if  it  be  proved  that  the  policy  was 
effected  and  the  premiums  were  paid  with 
intent  to  defraud  creditors,  the  creditors  are 
entitled  to  receive  out  of  the  moneys  payable 
a  sum  equal  to  the  premiums  paid.  {See 
Expectation  of  Life,  Life  Assurance  Com- 
panies Acts,  &c.) 

Insurance. — The   act    of    providing    against  j 

possible  loss  by  contracting   with  a  person  I 

called  the  insurer  (or  underwriter)    that  in  I 

consideration  of  a  sum  called  the  premium  | 


paid  by  the  insured  (or  assured),  he  will  be 
indemnified  from  such  possible  loss.  In  the 
case  of  life  insurance  the  contract  may  be, 
but  is  not  usually,  one  of  indemnity. 

The  distinction  between  life  insurance  (or 
assurance,  to  be  more  precise)  and  those  forms 
of  insurance  which  constitute  an  indemnity,  is 
mainly  this  : — That  life  assurance  is  a  provi- 
sion to  secure  a  payment  on  the  happening 
of  an  event  which  must  ultimately  happen, 
although  the  time  of  its  happening  is 
uncertain,  e.g.,  death  ;  while  insurance  such 
as  marine  or  fire,  is  an  indemnity  against  any 
loss  which  may  arise  in  the  happening  of 
some  event  which  may  not  happen. 

In  all  cases  of  life  assurance  or  insurance, 
whether  marine  or  fire,  the  insurer  should 
be  informed  of  every  material  circumstance 
within  the  knowledge  of  the  assured,  such 
contracts  requiring  uberrima  fides. 

{See  Fire  Insurance,  Insurable  Interest, 
Life  Assurance,  Marine  Insurance.) 

Interest  is  the  compensation  allowed  for 
the  loan  or  forbearance  of  a  sum  of 
money.  It  may  be  divided  into  two  parts, 
viz.,  a  portion  for  the  mere  use  of  the  principal 
sum,  and  a  portion  as  a  premium  for  the 
risk  of  losing  it,  although  the  safety  of  a  par- 
ticular investment  may  reduce  the  latter  to 
an  unimportant  quantity. 

Interest  may  be  computed  in  two  ways — 
simple  and  compound. 

Simple  interest  is  that  which  is  computed  at 
the  agreed  rate  upon  the  sum  advanced  or 
forborne  only,  irrespective  of  the  fact  that 
any  interest  accrued  due  may  not  have  been 
paid  to  the  lender. 

Compound  interest  is  that  which  arises  when 
simple  interest,  having  accrued  due  at  the 
end  of  any  agreed  period,  instead  of  being 
paid  to  the  lender,  is  added  to  the  principal 
by  which  it  was  produced,  thereby  forming 
an  increased  principal  upon  which  simple 
interest  is  charged  during  the  succeeding 
period,  and  so  on. 

The  periods  in  respect  of  which  interest  is 
computed  and  added  to  the  principal  mark 
the  rests  in  the  calculation,  and  such  rests 
may  be  made  yearly,  half-yearly,  or  other- 
wise ;  but  although  in  practice  the  rests  are 
made  on  the  expiration  of  some  specified  (and 
substantial)  period,  the  true  and  logical  idea 
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of  compound  interest  is  the  "momently" 
growth  of  principal  under  its  influence.  A  dis- 
tinction must  therefore  be  drawn  between  the 
nominal  and  effective  rates  per  cent,  per  annum 
of  interest,  the  latter  being  greater  than  the 
former  where  the  rest  or  break  is  made  more 
than  once  a  year,  and  increasingly  so  where 
the  rests  are  made  at  more  frequent  intervals. 
Thus  the  nominal  rate  of  5  per  cent,  per 
annum  is  an  effective  rate  of  5 "0625  per 
cent,  per  annum  when  interest  is  accumu- 
lated half-yearly  ;  when  the  accumulation  is 
made  quarterly  the  effective  rate  is  5-0946  per 
cent,  per  annum ;  when  the  interest  is 
capitalised  momently  {i.e.,  an  infinite  number 
of  times  per  annum)  a  nominal  rate  of  5  per 
cent,  per  annum  becomes  an  effective  rate  of 
51271  per  cent,  per  annum. 

If  the  rate  per  cent,  per  annum  of  interest 
on  a  sum  of  money  at  which  it  is  to  be 
allowed  to  accumulate  at  compound  interest 
in  yearly  rests  be  divided  into  the  number 
71,  the  quotient  will  give  (approximately)  the 
number  of  years  in  which  the  original  sum 
will  double  itself. 

Ordinarily,  compound  interest  is  not  allowed 
by  law  on  a  sum  lent  or  forborne,  as  the  party 
entitled  to  receive  the  interest  is  supposed  to 
have  his  remedy  in  demanding  it  as  and 
when  it  becomes  due. 

Simple  interest  is  allowed  in  the  following 
cases : — 

(i)  Where  provided  for  by  agreement,  ex- 
press or  implied. 

(2)  Where  it  is  the  usage  of  the  trade  to 
allow  it. 

(3)  Where  the  debt  is  a  sum  certain  a  jury 
may  grant  interest  at  the  current  rate 
as  damages,  if  the  debt  is  payable  on  a 
fixed  day,  and  the  contract  is  in  writing, 
or  if  the  creditor  has  made  a  written  de- 
mand for  the  debt  and  notified  his 
intention  of  charging  interest  in  default 
of  payment. 

(4)  A  judgment  debt  carries  interest  at  the 
rate  of  4  per  centum  per  annum  until 
the  judgment  is  satisfied. 

(For  the  effect  of  interest  in  special  con- 
nections, see  the  following  :  —  Interest  in 
respect  of  Proof  of  Debt,  Interest  on  Calls  in 
arrear,  Interest  on  Capital,  Interest  on 
Capital     during     construction     of     Works, 


Interest  on  Moneys  in  Advance  of  Calls, 
Interest  on  Monthly  Balances,  Interest 
Secured  by  Kill  of  Exchange,  Usury.) 

Interest  in  Expectancy. — An  interest  in  an 
estate  to  come  in  and  be  enjoyed  /«  future, 
such  as  reversions  and  remainders. 

Interest  in  respect  of  Proof  of  Debt.— In 

bankruptcy  and  compulsory  winding-up 
procedure,  if  interest  has  not  been  agreed 
for,  but  the  debt  be  a  sum  certain  and  pay- 
able by  virtue  of  a  written  instrument  on  a 
fixed  day,  or  payment  upon  a  fixed  day  has 
been  demanded  in  writing  with  a  declara- 
tion of  intention  to  charge  interest  in  default 
of  such  payment,  interest  is  allowed  to  be 
proved  for  at  a  rate  not  exceeding  4  per 
cent,  per  annum  from  such  fixed  day  to  the 
date  of  the  receiving  order  or  winding-up 
order  or  resolution,  as  the  case  may  be. 
(1883  Act,  Schedule  II.,  Article  20; 
Winding-up  Rules  1903,  Rule  100.) 

In  bankruptcy  it  is  further  provided  (1890 
Act,  section  23)  that  if  interest  has  been 
agreed  for  and  such  rate  exceeds  5  per  cent, 
per  annum,  the  debt  proved  for  shall  for  the 
purpose  of  dividend  include  interest  at  a 
rate  not  exceeding  5  per  cent.,  without 
prejudice  to  the  creditor's  right  to  receive 
any  higher  rate  to  which  he  may  be 
entitled  after  all  the  other  creditors  have 
been  paid  in  full.  It  must  be  noted  that 
this  restriction  is  only  in  respect  of  proof 
for  dividend,  and  does  not  affect  a  creditor's 
right  tO'  prove  for  the  amount  of  the  debt 
and  the  whole  of  the  agreed  interest  for  the 
purpose  of  voting.  Furthermore,  if  the 
creditor  under  such  circumstances  be  a 
secured  creditor,  he  may  allocate  the 
security  tO'  the  whole  amount  of  the  agreed 
interest,  so  far  as  is  necessary,  and  prove 
for  the  whole  or  the  balance  of  the  prin- 
cipal sum,  as  the  case  may  be,  provided 
that  the  creditor  does  not  allocate  his 
security  against  interest  accruing  subse- 
quently to  the  date  of  the  receiving  order. 

With  regard  to  debts  payable  on  a  future 
date,  such  debts  may  be  proved  for  and 
shall  rank  pari  passu  with  the  other 
creditors,  both  in  bankruptcy  and  winding- 
up  procedure,  subject  only  to  a  rebate  at 
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the  rate  of  5  per  cent,  per  annum  from  the 
date  of  declaration  of  dividend  (in  bank- 
ruptcy and  in  winding-up)  to  the  dates  the 
debts  are  respectively  payable.  (1883  Act, 
Schedule  II.,  Article  21  ;  Winding-up  Rules 
1903,  Rule  loi.) 

The  Bankruptcy  Act  1883  (section  40)  pro- 
vides that  if  there  is  any  surplus  after  pay- 
ment of  (i)  the  costs  of  administering  the 
estate,  (2)  the  preferential  debts,  and  (3)  all 
debts  proved  in  the  bankruptcy,  such  surplus 
shall  be  applied  in  payment  of  interest  from  the 
date  of  the  receiving  order  at  the  rate  of  4  per 
cent,  per  annum  on  all  debts  proved  in  the 
bankruptcy,  but  creditors  in  respect  of 
whose  debts  interest  in  excess  of  5  per  cent, 
per  annum  has  been  agreed  for,  and  to  the 
extent  of  which  excess  a  right  to  dividend 
has  been  postponed  [supra),  will  be  entitled 
to  the  balance  of  such  interest. 

Where  a  company  is  solvent,  a  creditor 
whose  debt  legally  carries  interest  is 
entitled  to  be  paid  both  his  debt  and 
interest,  but  where  a  company  is  hisolvent, 
and  is  being  wound  up  by  the  Court, 
interest  cannot  be  proved  for  after  the  date 
of  the  winding-up  order.  Where,  however, 
there  is  any  surplus  after  payment  of  all 
debts  (together  with  interest  to  the  date  of 
the  winding-up  order  upon  all  debts  carry- 
ing interest),  then  such  surplus  may  be 
applied  in  payment  of  further  interest 
accruing  since  the  date  of  the  winding-up 
order  upon  such  debts  as  were  carrying 
interest  prior  to  such  date,  and  also  those 
in  respect  of  which  a  right  to  interest  has 
been  subsequently  acquired. 

Rule  26  of  the  General  Order  (November 
1862)  provides  for  payment  out  of  any 
surplus  assets  of  a  company  of  interest  at 
the  rate  of  4  per  cent,  per  annum  from  the 
date  of  the  winding-up  order  upon  all  debts 
and  claims  proved  in  the  winding-up  which 
were  not  carrying  interest,  but  this  rule  has 
been  declared  ultva  vires  because  unauthorised 
by  the  Companies  Act,  and  has  apparently 
been  overruled  (by  implication)  by  Rule  100 
of  1903. 

Interest  on  Calls  in  Arrear.— Table  A 
(1862  Act)  provides  that  if  a  call  be  not 
paid  when  due,   the  holder  of  the  share  is 


liable  to  pay  interest  on  such  call  at  the  rate 
of  5  per  cent,  per  annum  until  the  call  be 
actually  paid. 

When  Table  A  is  not  adopted  and  special 
articles  are  registered  it  is  usual  to  adopt  the 
above  principle,  but  at  an  increased  rate  of 
interest,  invariably  10  per  cent. 

Some  companies'  regulations  further  pro- 
vide that  no  dividend  shall  be  paid  on  any 
share  whilst  a  call  thereon  remains  unpaid. 
The  corresponding  clause  of  Table  A.  (clause 
75)  provides  : — "  The  directors  may  deduct 
"  from  the  dividends  payable  to  any  mem- 
' '  ber  all  such  sums  of  money  as  may  be  due 
"  from  him  to  the  company  on  account  of  calls 
*'  or  otherwise." 

The  article  thus  contemplates  the  declaring 
of  dividend  in  favour  of  a  member  having 
shares  upon  which  calls  are  in  arrear. 

There  are,  of  course,  many  instances  where 
a  member  might  have  fully  paid  shares  and 
partly  paid  shares,  and  the  article  might  also 
be  held  to  refer  to  the  retaining  of  the  divi- 
dends on  the  former  in  respect  of  calls  on  the 
latter,  but  there  is  no  distinction  whatever 
made  in  the  clause  quoted  above. 

Interest  on  Capital.— The  sum  charged 
against  a  business  or  undertaking  for  the 
amount  of  capital  employed  therein  and 
credited  to  the  accounts  of  the  respective 
partners  or  others.  In  the  case  of  a  sole 
trader,  or  of  a  partnership  where  the  capital 
contributed  and  profits  enjoyed  are  in  similar 
proportions,  the  only  result  of  such  a  pro- 
ceeding is  to  divide  che  profits  into  two 
parts,  viz.  : — 

(i)  In   respect  of  interest  on  capital   em- 
ployed, on  the  assumption    that    such 
capital  would  have  earned    interest  if 
employed  elsewhere  ;  and 
(2)  The  balance  or  profit  of  the  business 
itself,  or  remuneration  of  the  proprietor 
after  paying  all  legitimate  charges. 
But,   apart   from    the   above    effect,    it  is 
really    necessary    to    compute    interest    on 
capital  at  an   agreed  rate  in  a  partnership 
concern  where  the  shares  in  the  profits  are 
not  in  the  same  proportion  as  the   capital 
contributed   by  the  respective   partners,    so 
that   their   rights  inter  se   may   be   properly 
adjusted.     Notwithstanding  such  inequality, 
the  articles  of  partnership  sometimes  provide 
that  interest  on  capital  is  not  to  be  computed 
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in  ascertaining  the  profits  divisible,  while  in 
the  absence  of  any  arrangement  between  the 
partners,  interest  on  capital  is  not  chargeable 
in  arriving  at  the  profits,  and  unless  specially 
arranged  otherwise,  interest  ceases  in  the 
event  of  a  dissolution  of  the  partnership. 

In  cases  where  partners  are  owners  of  the 
premises  in  which  their  business  is  con- 
ducted, and  such  premises  form  part  of  the 
assets  of  the  firm  which  constitute  the 
capital  of  the  partners  in  the  firm's  Balance 
Sheet,  interest  should  be  charged  against  the 
trading  account  upon  the  full  capital  sums 
only  in  the  event  of  no  charge  being  made 
for  ' '  rent. ' '  If  a  "  rent  ' '  be  charged,  interest 
should  only  be  computed  upon  such  amounts 
of  capital  as  would  respectively  appear  to 
credit  if  the  "  premises  "  were  not  included 
among  the  assets. 

Where  interest  is  properly  chargeable, 
although  there  has  been  an  actual  loss  on 
trading  or  a  profit  insufficient  to  provide 
the  full  interest  so  chargeable,  such  interest 
should  be  charged  notwithstanding,  and  the 
resultant  loss  charged  against  the  partners 
in  the  same  proportions  as  those  in  which 
they  are  entitled  to  share  profits. 

On  advances  for  partnership  purposes 
beyond  the  amount  of  capital  originally 
agreed  to  be  subscribed,  partners  are  entitled 
to  interest  at  5  per  cent,  per  annum  from 
the  date  of  such  advances,  unless  there  is  an 
agreement  to  the  contrary  between  the 
partners.  (Section  24  (3),  Partnership  Act 
'  1890.) 

Interest  on  capital  is  not  allowed  as  a 
deduction  for  the  purpose  of  arriving  at  the 
amount  upon  which  income  tax  is  payable, 
such  interest  being  deemed  an  appropriation 
of  part  of  the  profits  and  not  a  charge 
against  them. 

Interest  on  Capital  during  Construction 
of  Works.  —  The  question  as  to  whether 
interest  should  be  paid  upon  capital  raised  to 
carry  out  some  large  work  or  project  during 
the  necessary  construction  or  preliminary 
proceedings,  notwithstanding  the  fact  that  no 
profits  have  been  earned  or  even  attempted, 
raises  important  issues. 

When  the  Legislature  permits  the  payment 
of  interest  out  of  capital  by  special  Act,  as 


in  the  case  of  railway,  dock,  or  canal  com- 
panies, it  is  subject  to  certain  conditions, 
such  as : — 

(i)  The  rate  of  interest  is  limited,  generally 
to  3  per  cent. 

(2)  Interest  is  to  be  payable  only  for  the 
period  allowed  for  the  completion  of 
the  works 

(3)  At  least  two-thirds  of  the  authorised 
capital  must  be  subscribed  for. 

(4)  Notice  of  the  power  to  pay  interest 
out  of  capital  must  be  given  in  all 
documents  inviting  subscriptions  for 
capital. 

Note. — Mr.  Palmer    says    that    the 

Indian  Railways  Act  1894  is,  in  effect, 

"a    Parliamentary    recognition     that 

"dividends  may  not,  even  during  con- 

•     "  struction,    be    paid    out    of    capital 

•"  without  statutory  powers." 

With  regard  to  companies  registered  under 
the  1862  Act,  there  is  no  restriction  in  the 
Act  itself  as  to  paying  interest  out  of  capital, 
although  Table  A  provides  that  "  no  divi- 
"dend  shall  be  payable  except  out  of  the 
"profits  arising  from  the  business  of  the 
"company."  This  clause,  however,  Is 
optional,  as  the  company  may  provide  its  own 
regulations  in  lieu  of  Table  A. 

The  statutory  prohibition  to  such  a  practice 
appears  to  exist  in  an  indirect  form,  for  it 
has  been  said  that  limited  liability,  whilst 
protecting  shareholders  from  liability  in 
excess  of  a  stated  amount,  carries  with  it  the 
requirement  that  such  liability  shall  not  he 
less  than  such  amount ;  furthermore,  the 
elaborate  provisions  of  the  amending  Acts 
with  regard  to  the  reduction  of  capital  should 
not  be  lost  sight  of,  as  it  cannot  be  denied 
that  the  payment  of  interest  otherwise  than 
out  of  profits  is  in  effect  a  reduction  of 
capital  in  a  manner  not  provided  for  by 
the  Acts. 

These  considerations  apply  only  to  the 
share  capital  of  a  company,  for  interest  con- 
tracted to  be  paid  in  respect  of  (i)  money 
raised  on  loan,  and  (2)  payments  by  share- 
holders in  advance  of  calls,  may  legally  be 
paid,  although  there  are  no  profits  available 
for  the  purpose. 

Such  fine  distinctions  provide  means  for 
grave  abuses,  for  there  would  appear  to  be 
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nothing  to  prevent  a  limited  company  from 
calling  up  10  per  centum  of  the  capital  and 
accepting  the  balance,  or  90  per  centum,  as  a    i 
payment   in   advance   of   calls,  upon   which    I 
advances  interest  could  legally  be  paid  out  of    : 
the  "  capital  "  so  raised.  ' 

Further,  as  loan  capital  ranks  in  priority    | 
to  share  capital  on  a  distribution  of  assets,    1 
it  follows  that  financially — whatever  may  be 
the  legal  effect — the  interest  or  dividend  so 
paid,  in   cases   where  there   are   no   profits, 
must  in  the  long  run  necessarily  come  out  of    { 
the  share  capital  whether  paid  in  respect  of    ! 
loans  or  upon  the  share  capital  itself. 

The  points  urged  in  favour  oi  paying  interest 
out  of  capital  during  construction  of  works 
appear  to  be: — 

(i)  That  the  application  of  the  capital  to 
the  construction  of  the  particular  work, 
ipso  facto,  enhances  the  value  of  the 
moneys  which  have  been  so  employed, 
and  that,  as  a  consequence,  the 
enhancement  in  value  of  the  completed 
work  makes  up  for  the  amount  dis- 
tributed as  interest  during  construction. 

(2)  That  capital  earns  interest  just  as  much 
as  borrowing  necessitates  its  payment, 
and,  as  interest  may  be  paid  to  lenders, 
it  ought  to  be  payable  to  shareholders. 

(3)  That  the  mode  oi  acquisition  of  an  under- 
taking should  have  no  bearing  upon 
its  value  ;  and  if  such  undertaking 
were  purchased  "  ready  made  "  at  its 
cost,  the  vendor  would  treat  interest  on 
capital  as  one  of  the  elements  of  the 
cost,  therefore  if  the  undertaking  be 
"  constructed  "  instead  of  purchased, 
interest  on  capital  during  such  con- 
struction should  also  form  part  of  the 
cost. 

As  against  the  payment  of  interest  during 
construction  of  works  it  is  urged  that : — 
(i)  There  is  a  legal  distinction  between 
{a)  the   capital   contributed  by  mem- 
bers of  a  company,  and 
[b]  the    "capital"    borrowed    by  the 
company. 
(2)  The  former  cannot  be  reduced  except 
by  statutory  methods,  nor  can    it  be 
issued  at  a  discount,  but  debentures 
and    the    like   may  be   paid  off  when 


convenient,  and    may   be   issued  at  a 
discount. 
In  MacdougalVs  case.    Page  Wood,  V.C, 
said  :  — 

"  There  are  no  profits,  and  interest  has 
"  been  paid,  or  is  about  to  be  paid,  out  of 
"  capital  ;  the  shareholders  have  paid  £^ 
"  per  share,  and  are  discharged  to  that 
"  extent,  and  they  are  now  about  to  take 
"  back  sums  equal  to  £^  per  cent,  of  that 
"  very  capital  in  the  shape  of  interest.  On 
"  grounds  of  public  policy,  and  on  every 
"  principle,  not  only  of  honesty  as  regards 
"  the  public  generally,  but  of  the  interests 
"  of  this  company  iiself,  I  feel  bound  to 
' '  prevent  this  proceeding.  This  is  not  in 
"  accordance  with  the  contract  entered 
"  into  with  the  Legislature  on  behalf  of  the 
"  public,  whereby  it  was  determined  that 
"  the  shareholders  should  be  liable  to  a 
"  certain  defined  amount  (and  no  more)  to 
"  the  creditors  of  the  company,  and  not  in 
"  accordance  with  the  contract  betsveen 
"  the  parties  whereby  each  shareholder 
' '  was  protected  against  the  creditors  to  the 
"  extent  of  the  contributive  liability  of  all 
"  the  others." 

In  the  case  of  the  Alexandra  Palace 
Company,  Fry,  J.,  referring  to  the  decision 
Re  Macdougall,  said  : — 

"  In  my  view,  that  lays  down  the  law 
■'  with  perfect  precision,  and  I  think  no 
subterfuge  by  which  it  is  attempted  to 
return  capital  to  shareholders,  and 
■'  thereby  to  diminish  their  liability,  ought 
to  be  countenanced  for  one  moment  by 
this  Court.  .  .  Counsel  has  very  in- 
geniously argued  that  this  was  really  a 
"  payment  out  of  profits,  because,  he  says, 
you  are  entitled  to  compute  interest 
"  *  on  the  money  you  lay  out  before  it 
'  becomes  remunerative,  and  to  treat 
'  that  interest  as  profit,  and  divide  it 
'  accordingly  among  the  shareholders.' 
I  cannot  yield  to  that  argument." 
Note. — In  this  case,  dividends  on  the 
preference  shares  had  been  paid  during  con- 
struction, and  the  directors  were  held  jointly 
and  severally  liable  to  make  good  the  amount. 
A  company  cannot  pay  dividends  out  of 
capital  directly  or  indirectly  ;  the  company 
cannot,  for  instance,  enter  into  an  agreement 
with   a   contractor    upon    such    terms,    that 
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inter  alia,  he  shall  pay  interest  upon  the 
company's  capital. 

"  There  is  no  doubt  that  if  it  cannot  be 
' '  done  directly,  it  cannot  be  done  indirectly." 
[Chelmsford,  L.C.] 

Apart  from  the  cases  dealing  specially 
with  the  point,  the  general  principles  laid 
down  in  Trevor  v.  Whitworth  are  inconsistent 
with  the  legality  of  the  payment  of  dividend 
on  share  capital  out  of  capital :  in  fact,  an 
express  provision  in  the  memorandum  or 
articles  that  such  payments  may  be  made 
would  not  justify  such  a  course.  So  that, 
whatever  economic  principles  may  be  set 
forth  to  favour  the  practice,  it  would  appear 
to  be  inconsistent  with  legal  doctrines. 

Interest    on    Moneys    in    Advance     of 

Calls.— Table  A  confers  a  discretionary 
power  upon  directors  to  receive  moneys  from 
members  in  advance  of  calls  actually  made, 
and  to  arrange  to  pay  interest  on  such 
advances  at  such  a  rate  as  may  be  agreed 
upon. 

Where  Table  A  is  not  adopted,  such  a 
provision  is  usually  contained  in  the  com- 
pany's articles. 

Although  interest  or  dividend  upon  the 
moneys  actually  called  up  is  not  legally 
payable  out  of  capital,  yet  such  interest  as 
may  be  agreed  to  be  paid  on  advances  is  so 
payable.  {Locke  v.  Queensland  Co.,  1896,  A.C. 
461.) 

The  member  is  treated  in  resbect  of  his 
advance  as  though  a  creditor  of  the  company, 
whilst  the  company  is  a  going  concern,  but 
in  the  distribution  of  the  assets  of  the  com- 
pany in  winding-up,  members  cannot  com- 
pete against  outside  creditors  in  respect  of 
any  money  due  to  them  in  their  character  as 
members,  but  such  sums  may  be  taken  into 
account  in  the  final  adjustment  of  the  rights 
of  the  contributories  amongst  themselves. 
(1862  Act,  section  38.) 

Interest  on   Monthly  Balances.— Where 

interest  is  payable  or  chargeable  upon  loans, 
capital,  or  running  account,  as  the  case  may 
be,  it  is  sometimes  arranged  that  such  interest 
shall  be  computed  upon  monthly  balances, 
and  not  upon  each  debit  and  credit  item, 
according  to  the  number  of  days  involved  in 
each  case 


This  facilitates  calculation,  for  as  5  per 
cent,  per  annum  upon  £1  for  one  month  is 
one  penny,  it  follows  that  the  addition  of  the 
six  balances  at  the  (say)  debit  of  a  person  on 
the  first  day  of  each  month  throughout  (say) 
a  half-year  will  give  the  interest  (in  pence) 
chargeable  to  him  in  respect  of  that  half-year 
if  the  rate  of  interest  be  5  per  cent. 

debit 


us,    if    a     customer's     mont 

hi) 

ices  are : — 

ist  Jan. 

..^787     8 

2 

ist  Feb. 

..     521     7 

3 

ist  Mar. 

. .     924     7 

I 

ist  April     . 

. .     701     0 

8 

ist  May      . 

..     421   13 

2 

ist  June 

..     511   12 

3 

Total  of  balances  ;,^3,867     8 


3,867  pence  equal  ;^i6  2s.  3d.  The 
interest  chargeable  upon  the  customer's 
account  to  30th  June,  if  at  5  per  cent,  per 
annum,  would  thus  be  ;^i6  2s.  3d. ;  whilst  if 
the  rate  be  4  per  cent.,  only  four-fifths  of  the 
result  must  be  taken,  and  so  on. 

Interest  Secured  by  Bill  of  Exchange.— 

Where  a  bill  is  expressed  to  be  payable  with 
interest,  such  interest  runs  from  the  date  of 
the  bill,  unless  the  instrument  otherwise 
provides.  If  the  bill  is  undated,  mterest 
will  run  from  the  issue  thereof. 

The  fact  that  interest  is  reserved  does  not 
affect  the  stamp  on  the  bill ;  thus,  if  a  bill  be 
for  ;^5oo  payable  six  months  after  date  with 
interest  at  4  per  cent,  per  annum,  the  sum 
payable  at  maturity  would  be  ;^5io,  but  the 
stamp  required  on  the  bill  would  only  be  5s. 

Interest  reserved  in  the  bill  itself  must  be 
distinguished  from  interest  forming  part  of 
the  measure  of  damage  on  its  dishonour.  {See 
Dishonoured  Bill.) 

Interim  Dividend. — A  dividend  declared 
before  the  expiration  of  the  ordinary  financial 
period,  either  on  account  of  current  profits, 
or  out  of  accumulations. 

In  a  joint  stock  company  dividends  are 
declared  by  the  company  in  general  meeting, 
but  the  articles  of  association  invariably 
empower  the  directors  to  declare  interim 
dividends  when  they  are  satisfied  that  there 
are  profits  to  divide. 
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It  is  also  customary,  when  an  interim 
dividend  has  been  declared,  to  obtain  the 
approval  (ratification)  of  the  shareholders  at 
the  next  ordinary  general  meeting,  before 
proceeding  to  declare  a  further  dividend. 
{See  title  Intermediate  Balancing.) 

The  proper  treatment  of  interim  dividends 
received  in  respect  of  trust  estates  is  of 
importance.     {See  Apportionment.) 

Interim  Receiver. —After  the  presentation  of 
a  bankruptcy  petition,  and  pending  the  hear- 
ing thereof,  the  Court  may,  if  it  thinks  fit, 
upon  the  application  of  a  creditor  or  the 
debtor  himself,  and  on  sufficient  grounds 
being  given,  appoint  the  Official  Receiver 
as  interim  receiver  of  the  property  of  the 
debtor. 

Before  such  appointment  will  be  made  the 
person  making  the  application  must  deposit 
with  the  Official  Receiver  the  sum  of  £5 
towards  his  prescribed  fee  and  such  further 
sum  or  sums  for  expenses  which  may  be 
incurred  as  the  Court  may  from  time  to  time 
direct.  If  a  receiving  order  is  ultimately 
made,  the  deposits  made  by  a  creditor  will  be 
repaid  to  him  out  of  the  estate  if  there  is  a 
sufficiency  of  assets. 

Where  a  petition  is  dismissed  {i.e.,  a 
receiving  order  is  not  made)  and  an  interim 
receiver  has  been  appointed,  the  Court  will 
adjudicate  upon  any  claim  for  damages 
arising  out  of  the  appointment  of  the  interim 
receiver  (if  made  within  21  days  of  the 
dismissal  of  the  petition)  and  may  make  such 
order  as  the  Court  may  think  fit.  (Rules  170 
to  175.)     {See  title  Provisional  Liquidator.) 

Intermeddler. — See  Executor  de  son  tort. 

Intermediate  Balancing.  —  A  system  of 
balancing  the  books  of  a  concern  at  intervals 
during  the  currency  of  the  ordinary  financial 
period.  It  may  take  the  form  of  a  mere 
Trial  Balance  to  check  the  clerical  accuracy 
of  the  postings,  or,  stock  having  been  taken, 
it  may  be  extended  to  the  ascertainment  of 
the  precise  position  at  an  intermediate  date, 
(i)  to  check  the  clerical  accuracy  of  the  books, 
(2)  to  give  the  proprietors  an  idea  of  the 
probable  result  of  the  full  period's  working, 
and/or  (3)  to  justify  the  payment  of  an  interim 
dividend. 


In  some  concerns,  intermediate  stocktaking 
is  resorted  to ;  that  is,  the  books  of  account 
are  not  balanced  as  a  whole  but  stock  is  taken, 
so  that  the  gross  profit  (only)  may  be  ascer- 
tained at  the  given  date. 

Intermediate  Ledger. — Where  the  sales  or 
purchases  of  a  trader  are  of  almost  daily 
occurrence  with  the  same  persons,  it  is  usual 
to  have  an  Intermediate  Ledger,  to  which  the 
various  items  are  posted  in  the  usual  way, 
and  from  which,  either  monthly,  quarterly, 
or  according  to  the  trade  terms  of  credit,  the 
totals  of  the  various  accounts  are  transferred 
to  the  debit  or  credit  of  the  various  accounts 
in  the  Ledger  proper. 

Interpleader. — When  two  or  more  persons 
claim  the  same  goods  from  a  third  party  and 
such  third  party  makes  no  claim  to  the  goods 
himself,  but  fears  he  may  be  prejudiced  by 
allowing  the  parties  to  proceed  against  him 
to  recover  the  goods,  he  may  compel  the 
parties  to  litigate  their  title  between  them- 
selves ;  that  is  to  say,  he  may  cause  the 
claiming  parties  to  interplead. 

Interpretation  Act  1889.- -An  Act  passed 
for  the  purposes  of  shortening  the  language 
used  in  Acts  of  Parliament,  and  defining  cer- 

.  tain  terms  used,  or  which  may  be  used,  in 
all  Acts  of  Parliament  passed  after  1850. 

Interpretation  Clause.  —  A  section  or 
clause  in  an  Act  of  Parliament,  articles  of 
association,  charter,  or  the  like,  defining  the 
terms  used  therein. 

Inter  vivos. — See  Gift  inter  vivos. 

Intromission. — The  assumption  of  possession 
and  management  of  property  belonging  to 
another;  the  act  of  intermeddling  with  the 
effects  of  another  (Scotch  law) . 

Inventory. — A  list,  or  catalogue,  of  articles; 
generally  of  furniture  and  chattels. 

The  Bills  of  Sale  Acts  require  an  inventory 
of  the  chattels  comprised  in  a  bill  of  sale  to 
be  annexed  to  such  bill. 

Executors  and  administrators  are  required 
to  make  an  inventory  of  the  deceased's 
"goods,  chattels,  wares,  merchandise,"  &c., 
and  although,  in  point  of  law,  it  is  an  execu- 
tor's duty  to  exhibit  such  inventory,  in  prac- 
tice it  is  rarely  done. 
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Investigation. — Examination  ;    research  ;    a 
specialised  audit. 

An  investigation  must  necessarily  be  con- 
ducted upon  a  basis  more  or  less  dependent 
upon  the  circumstances  and  conditions 
connected  with  the  particular  subject- 
matter,  and  this  fact  alone  prompts  the 
widest  possible  interpretation.  The 
subject  will  be  treated  here  as  an  investi- 
gation of  the  accounts  of  a  business  with 
the  object  of  certifying  as  to  the  annual 
profits  on  the  occasion  of  some  change  in 
proprietorship — such  as  (i)  the  admission 
of  a  partner,  or  (2)  the  sale  of  a 
business,  either  to  an  individual  or  a 
limited  company,  &c.  Of  course,  the 
examination  of  accounts  of  a  concern 
would  not  be  conducted  upon  similar  lines, 
irrespective  of  the  -precise  object  of  the 
investigation,  but  the  various  heads  of 
inquiry  given  below  will,  mutatis  mutandis , 
apply  to  the  majority  of  investigations  of 
the  classes  referred  to.  The  points  here 
raised  must,  however,  be  taken  as  merely 
suggestive^  without  any  pretension  to 
entirety,  but  the  reasons  given  for  many 
of  the  inquiries  will  decide  whether  they 
may  be  followed  up  or  disregarded  in  the 
case  under  review,  whilst  the  circumstances 
connected  with  the  business  itself,  the  mode 
in  which  the  accounts  have  been  kept,  or 
the  object  of  the  investigation,  will 
suggest  such  further  inquiries  as  may  be 
.considered  necessary. 

The  investigating  accountant  should 
.clearly  understand  "  on  whose  behalf  he  is 
"  acting,  what  kind  of  a  certificate  is 
"  required  of  him,  and  what  use  is  going  to 
"be  made  of  his  certificate  when  granted." 

Preliminary :  — 

(i)  Obtain  a  list  of  the  books  of  account 
and  important  documents. 

(2)  Arrange  to  take  notes  of  all  important 
matters. 

^(3)  Have  the  accounts  been  regularly 
balanced?  Audited?  Or  specially 
prepared  for  the  purpose  of  the 
investigation?  If  so  prepared — ^by 
whom? 


Period  of  Investigation  :  — 
(i)  Period    must    depend    upon    circum- 
stances and  instructions. 

(2)  Note  the  effect  of  lengthening  and 
shortening  the  period  in  order  to 
ascertain  the  object  (if  any)  of  fixing 
the  precise  length  of  period  decided 
upon ;  but,  in  any  case,  the  actual 
period  with  dates  thereof  should  be 
clearly  stated  in  any  certificate  given. 

(3)  In  particular,  the  period  should 
terminate  at  the  latest  possible  date 
prior  to  the  investigation.  (5^^  title 
Average.) 

Stocks  on  hand  :  — 
(i)  Ascertain  that  the    stocks  have   been 
valued  upon  similar  bases  at  the  com- 
mencement and  end  of  the  period. 

(2)  Even  though  the  valuation  of  the 
stock  at  the  end  of  the  period  (as  a 
result  of  an  independent  valuation)  be 
different  from  that  based  upon  the  lines 
previously  adopted,  the  latter  must  be 
adhered  to  for  the  purpose  of  ascer- 
taining the  profits — although  the 
former  may  be  the  amount  to  be  paid 
for  the  stock  by  a  p'rospective  pur- 
chaser. If  the  market  price  is  higher 
than  cost,  and  market  prices  are 
adopted  for  the  purposes  of  the  Profit 
and  Loss  Account,  the  period  under 
review  obtains  as  profit  the  benefit  of 
this  difference ;  and  this  is  important, 
if  the  stocks  carried  are  unduly  large 
as  a  result  of  purchases  made  in 
excess  of  the  normal  requirements  of 
the  business.     {See  7  infra.) 

(3)  Examine  some  of  the  "purchase" 
invoices  of  recent  dates,  and  compare 
the  prices  with  those  for  correspond- 
ing goods  in  the  Stock  Sheets. 

Note  whether  market  values  or  cost 
prices  are  adopted.  Even  where  cost 
price  is  adopted,  note  whether  any 
abnormal  circumstances  affected  cost 
{e.g.,  markets  extremely  low  at  com- 
mencement  of  period— ^large  stocks  carried 
— subsequent  rise  in  prices). 
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(4)  Where  interest  is  added  to  the  cost 
price  of  stock,  on  the  plea  that  the 
stock  must  be  held  for  a  certain  time, 
or  in  any  case  is  improving  in  value 
whilst  being  held  [e.g.,  wines  and 
spirits),  the  question  must  be  carefully 
considered.  The  stock  is  part  of  the 
capital  of  the  concern,  and,  assuming 
the  addition  of  interest  be  justified 
in  a  particular  case,  such  interest 
should  not  be  credited  to  the  Trading 
Account  unless  there  is  some  corre- 
sponding charge  to  the  debit.  That  is 
to  say,  if  the  valuation  of  successive 
stocks  includes  accumulating  interest 
on  goods  held  for  lengthened  periods, 
the  Trading  Account  should  be 
debited  each  period  with  the  correla- 
tive portions  of  such  accumulating 
interest. 

The    following    account   will    illus- 
trate this  principle  :  — 

Cr. 


Dr 


£ 

£ 

Stock    on    hand 

at 

Sales  for  year         . .  18,500 

commencement 

of 

year — 

Stock  on  hand  at  end 

Cost    . .          £10,000 

of  year- 

Accumulated 

Cost           . . 15,000 

interest        . .      800 

Accumulated 

— 10,800 

Interest — 
LastA/c£8oo 

Purchases  for  year. .  20,000 

Interest 

for  year  560 

Interest  for  year  (f 

)er 

1,360 

contra) 

..      560 
3i>36o 

16,360 

Gross  Profit.. 

..    3,500 
£34.860 

£34,860 



The  ;^56o  debited  to  the  above 
account  would  be  passed  to  the  credit 
of  Interest  Account,  and  it  will  be 
seen  that  if  interest  were  not  charged 
in  the  account  the  gross  profits  would 
be  overstated  to  that  extent,  and  this 
is  of  great  importance  where  the 
stocks  have  materially  increased 
during  the  period  under  review. 
(5)  If  Cost  Accounts  or  Stock  Registers 
have  been  kept,  inspect  same — with 
the  idea  of  substantiating  prices  or 
quantities — or  compare  therewith  some 
of  the  "purchase"  invoices  as  the 
case  may  be. 


(6)  Apply  percentage  tests  to  the  results  of 
the  various  periods. 

(7)  Compare  the  values  of  the  stocks  held 
at  the  various  dates  throughout  the 
period — pay  particular  attention  to  an 
abnormally  large  stock  at  the  "ending" 
date,  and  especially  so  if  the  stock  has 
been  taken  at  market  prices  which 
are  in  excess  of  the  cost,  because  the 
proprietors  foreseeing  a  rise  in  the 
market  may  have  deliberately  pur- 
chased materials,  &c.,  during  the 
period  under  review  greatly  in  excess 
of  what  was  reasonably  necessary  for 
the  requirements  of  the  business,  and 
as  a  consequence  there  will  be  a  large 
stock  in  hand  upon  which,  if  taken 
into  stock  at  market  prices,  a  profit 
will  be  shown — a  profit  which,  under 
such  circumstances,  is  the  result  of 
buying  not  of  selling,  and  not  a  profit 
which  can  be  regarded  as  ordinarily 
resulting  from  the  business  carried  on. 

(8)  Where  goods  are  included  in  the  stock 
lists  as  "  Stock  out  on  approbation," 
inspect  the  Appro.  Book.  See  that  the 
various  goods  there  recorded  agree  with 
the  particulars  in  the  stock  lists. 
Examine  the  Ledger  Accounts  (if  any) 
of  a  few  of  the  persons  stated  to  have 
goods  on  appro.  ;  for  some  goods  may 
have  been  accepted  by  the  customers 
and  duly  charged  as  sales,  the  entry  in 
the  Appro.  Book  not  having  been 
cancelled. 

Where  goods  have  been  out  for  an 
unreasonable  length  of  time,  make 
inquiries  thereabout,  for  the  goods  may 
either  have  been  sold,  and  treated  as 
sales  (as  already  suggested) ,  or  they  may 
have  been  returned  and  the  entry  in 
the  Appro.  Book  overlooked.  Such 
returned  goods,  of  course,  may  have 
been  subsequently  sold  to  another 
person,  or  may  still  be  in  stock,  and 
already  included  in  the  valuation  of 
the  stock  on  the  premises. 

(9)  With  regard  to  uncompleted  contracts 
and  partly  manufactured  work,  see  title 
Incomplete  Work. 
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Note. — It  is  not  within  the  province  of  an 
accountant  to  either  weigh,  measure,  or 
value  stock-in-trade,  and  he  would  no  doubt 
be  justified  in  accepting  a  certificate  as  to  the 
value  of  same  from  a  person  who  is  in  a 
position  to  value  the  stock,  but  an  investigating 
accountant  should  apply  every  reasonable 
test  (dependent  upon  circumstances)  in  order 
to  satisfy  himself  as  to  the  accuracy  of  the 
stock  valuation,  for  the  effect  of  an  excessive 
valuation  may  render  nugatory  the  whole  of 
his  efforts  in  other  directions.  {See  Stock- 
in-trade.) 


Sales  :- 
(I) 


(3) 

(4) 
(5) 


(6) 


Have  the  goods  purported  to  have 
been  sold  and  entered  as  sales  been 
delivered  ?  Particularly  those  entered 
just  prior  to  the  "ending  date."  If 
not,  have  they  been  excluded  from  the 
stock  ?  In  the  latter  case,  can  "  ac- 
ceptance of  delivery  "  by  the  reputed 
buyer  be  guaranteed  ?  Is  it  usual  for 
the  business  to  be  carried  on  in  this 
manner?  (/.^.,  to  defer  delivery).  Com- 
pare Cartage  or  Delivery  Books  with  a 
few  entries. 

The  same  remarks  apply  to  deliveries 
of  goods  by  instalments. 
Is  there  a  trade  discount  allowed  ?  If 
so,  is  it  provided  for  in  the  books,  as 
regards  outstanding  debts  ? 
Are  packages,  casks,  boxes,  wrappers, 
&c.,  charged  for  among  the  sales 
(generally  at  arbitrary  prices)  ;  if  so, 
how  are  they  treated  in  the  accounts, 
as  regards  the  possibility  of  returns  ? 
Obtain  particulars  of  the  sales  for  each 
year  separately — monthly,  if  possible — 
for  comparative  purposes. 
Are  goods  sent  out  on  approbation  ?  on 
sale  or  return  ?  These  should  not  be 
included  in  the  sales  for  more  than  the 
sum  with  which  the  "buyer"  can  be 
fairly  charged,  on  the  ground  of  having 
accepted  or  already  re-sold  the  goods. 
{See  Stocks  on  hand,  note  8  above.) 
Where  branches  exist,  see  that  all 
transfers  of  stock,  from  branch  to 
branch,  have  been  strictly  at  cost,  and 
that  such  transfers  are  not  included 
amongst  the  sales  and  purchases,  in 
any  consolidated  account. 


Note. — It  is  obvious  that  if  branch 
transactions  inter  se  were  not  recorded 
on  a  basis  of  cost,  the  profits  of  the 
business  as  a  whole  would  be  affected 
thereby  to  the  extent  of  the  paper  profit 
on  all  unsold  goods  so  transferred, 
although  there  was  no  change  in  the 
ownership  of  the  goods. 
(7)  Where  plant  or  other  capital  expendi- 
ture has  been  acquired  or  effected  by 
the  labour  ordinarily  employed  in  the 
business,  and/or  out  of  the  materials 
and  stock-in-trade  purchased  in  the 
ordinary  course  of  the  business,  the 
allowance  to  Profit  and  Loss  Account 
in  respect  of  same  should  be  at  cost 
and  carefully  substantiated. 

Consignments  : — 

(i)  Pending  actual  sale,  these  represent  so 
much  stock,  although  recorded  in  a 
separate  account  for  the  sake  of  con- 
venience. 

Expenses  of  transit  may  be  allowed  in 
the  valuation  (but  see  title  Consignment 
Ledger) . 

(2)  Obtain  evidence  as  to  (a)  the  actual 
consignment  and  {b)  sales  on  account  of 
same  (if  any) — the  latter  only 'should  be 
included  in  sales— (the  cost  price  of  the 
balance  (if  any)  of  the  goods  consigned 
being  proportionate  to  the  cost  of  the 
total  consignment). 

(3)  The  sales  taken  to  credit  should  bear 
theirportion  of  the  consignee's  charges. 

Purchases  : — 

(i)  Are  all  included  in  the  accounts  ? 
(2)  Inspect  the  Purchase  Book  entries  for 
the  following  period,  and  search  the 
invoice  files — examine  the  dates  of  all 
invoices  and  the  particulars  (if  any)  as  to 
date  of  despatch  and  mode  of  transit. 

In  doubtful  cases  examine  Warehouse 
(Inward)  Book  to  see  whether  the 
particular  goods  were  really  received 
before  or  after  stocktaking. 

In  some  instances  it  may  even  be 
possible  to  earmark  in  the  valuation  of 
stock-in-trade,  as  at  a  stated  date, 
goods  which  are  the  subject-matter  of 
an  invoice  which  is  being  treated  as 
pertaining  to  the  subsequent  period. 
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Inspect  the  personal  accounts  of  the 
largest  trade  creditors— a  chie  may 
thereby  be  found  to  a  missing  invoice 
{e.g.,  round  sum  paid  on  account,  but 
no  item  passed  to  credit). 

Note. — An  explanation  should  always 
be  required  of  any  such  payment  which 
appears  in  whole  or  part  as  a  debit 
balance  in  an  account  which  ordinarily 
should  have  a  credit  balance. 
(3)  Obtain  particulars  of  the  purchases  for 
each  year  separately — monthly,  if 
possible — for  comparative  purposes. 

Expenditure  :  — 

(i)  Is  all  expenditure  included  in  the 
accounts  ? 

(2)  Apportionments  of  rent,  rates,  taxes, 
travellers'  and  agents'  commissions, 
accrued  salaries,  wages,  &c. 

(3)  Are  necessary  "out  of  pockets"  of 
proprietor  on  account  of  the  business 
properly  charged  against  the  working  ? 

(4)  Rent. 

Where  the  trader  owns  the  premises 
a  fair  rental  must  be  charged  against 
the  business — generally  the  property 
tax  assessment. 

Mortgage  interest  and  ground  rent 
(if  any)  must  not  be  charged  where  a 
"  covering  rent  "  is  included. 

Where  the  rent  charged  against  the 
business  is  one  considered  fair  as 
between  landlord  and  tenant,  the  re- 
pairs, fire  insurance,  taxes,  &c.,  which 
would  strictly  be  payable  by  a  landlord 
out  of  such  rent  should  not  be  charged 
against  the  business.  In  such  a  case 
the  gross  assessment  for  property  tax 
should  be  charged  as  rent,  for  the  one- 
sixth  allowance  is  in  respect  of  repairs. 

(5)  Fire  Insurance. 

The  proper  proportion  of  premium 
must  be  charged  against  the  Profit  and 
Loss  Account  tor  insurance  of  stock, &c. , 
whether  the  insurance  has  been  effected 
or  not. 

(6)  Bad  Debts. 

Past  experience  is  not  necessarily  con- 
clusive as  to  a  fair  charge ;  in  particular, 
the  amount   actually  written  off  over 


(say)  three  years  is  no  guide — the 
smallness  of  the  amount  may  not  be 
evidence  ot  the  superior  quality  of  the 
debts,  but  the  cause  of  the  doubtful 
character  of  some  of  those  still  out- 
standing. 

Obviously,  the  better  test  is  to 
examine  the  debts  still  outstanding  and 
judge  each  upon  its  merits.  {See  Bad 
and  Doubtful  Debts.) 

(7)  Repairs. 

Past  experience  in  this  case  also  is 
not  necessarily  conclusive  as  to  a  fair 
charge — in  particular,  if  the  trader  is 
the  owner  of  the  business  premises,  the 
amount  actually  spent  in  repairs  may 
not  be  evidence  of  the  small  amount 
necessary  to  maintain  the  premises,  but 
the  cause  of  their  present  unsatisfactory 
condition. 

Is  there  anything  connected  with  the 
business  or  iis  operations  rendering 
frequent  renewals  and  heavy  repairs 
necessary  ? 

These  notes  as  to  repairs  are  subject 
to  the  remarks  under  title  Rent  (No.  4 
above). 

(8)  Depreciation. 

It  is  permissible  to  certify  profits 
without  taking  into  account  the  de- 
preciation of  the  assets,  and  this  is 
generally  the  practice,  the  fact  that  no 
depreciation  has  been  provided  for 
being,  however,  expressly  stated  in  the 
certificate  so  given.  The  depreciation 
actually  provided  for  in  the  past  may 
or  may  not  have  been  sufficient,  and 
even  if  sufficient  may  not  be  so  having 
regard  to  the  increased  amount  (by 
reason  of  sale)  at  which  the  assets  are 
to  be  transferred;  but  where  the 
accountant  is  required  to  express  some 
opinion  as  to  the  amount  necessary  to 
be  set  aside  out  of  the  profits  for  depre- 
ciation he  should  {i7iter  alia) : — 

Trace  the  various  "  wasting  assets  " 
back  for  a  lengthened  period  or  to  the 
date  of  their  acquisition,  according  to 
circumstances. 

Ascertain  their  age  and  probable 
after  life.    {See  title  Depreciation.) 

R 
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(9)  Note  whether  any  material  decrease  is 
alleged  to  have  taken  place  in  the 
working  expenses  in  the  later  periods 
— particularly  in  proportion  to  the 
turnover,  and,  if  so,  enquire  carefully 
into  the  cause. 

(10)  Interest  on  Capital. 

{See  Adjustments,  below.) 

Balance  Sheets :  — 

Carefully  compare  the  Balance  Sheets  (if 
any)  covering  or  in  any  way  affecting  the 
period  under  review,  for  an  additional  check 
upon  many  important  points  may  be  thereby 
obtained. 

Adjustments : — 

When  the  business  is  to  be  acquired 
by  a  company — 
(i)  No  rent  need  be  charged  against  the 
profits — if    the    premises    are    to    be 
acquired  and  are  freehold. 

(2)  If  leasehold,  and  the  property  is  to  be 
acquired,  the  profits  must  bear  a  charge 
for  ground  rent  (if  any),  plus  any 
necessary  sinking  fund  against  the 
expiration  of  the  lease. 

(3)  If  the  premises  are  subject  to  a  mort- 
gage, the  mortgage  interest  will  not  be 
chargeable  against  the  profits  if  the 
principal  is  to  be  paid  off. 

(4)  Partners'  salaries.  If  all  or  any  of  the 
partners  have  been  paid  a  salary,  these 
may  be  omitted  from  the  expenditure, 
but  probably  not  where  such  salary  has 
been  paid  in  respect  of  services  which 
would  need  to  be  specifically  replaced 
by  a  paid  servant.  In  such  a  case  the 
excess  of  the  ordinary  remuneration 
might  be  all  that  should  be  omitted. 
(But  see  next  paragraph.) 

(5)  Interest  on  capital  and  specific  loans 
which  are  to  be  paid  oft  must  be 
omitted  from  the  account,  but  to 
"write  back"  (say)  bill  discounts 
which  it  is  believed  will  be  saved  when 
the  company  takes  over  the  business 
with  increased  capital  is  open  to 
question,  and  should  be  carefully 
considered. 

Note. — Although  interest  on  capital 
may  be  omitted  when  ascertaining  the 
profits  of  a  concern  about  to  be 
acquired  by  a  company,  in  order  to 


state  in  (say)  a  prospectus  the  amount 
available  for  dividend  and  other  pur- 
poses, this  must  not  be  confused  with 
the  assessment  of  the  profits  of  (say) 
the  same  business  for  the  purpose  of 
valuing  the  goodwill  upon  the  basis  of 
a  given  number  of  years'  purchase,  for 
in  the  latter  case  a  charge  in  respect 
of  both  interest  on  capital  and  pro- 
prietor's services  should  be  made  in 
arriving  at  the  "profits"  for  such 
purpose.     {See  title  Goodwill.) 

(6)  Income  tax  may  be  omitted  from  the 

expenditure. 
It  is,  however,  usual  (and  most  advisable) 
to  specifically  state  in  any  certificate  as  to 
profits,  what  items  have  been  excluded  from 
the  accounts,  and  where  new  obligations  are 
about  to  be  incurred,  whether  same  have 
been  disregarded  or  not — e.g.^  where  the 
vendor  of  the  business  in  question  is  to  be 
appointed  the  managing  director  of  the 
purchasing  company  and  is  to  be  paid  a  fixed 
salary. 

The  question  as  to  whether  in  certifying 
the  profits  of  a  concern  (i)  the  precise 
figures  should  be  given  year  by  year,  or  in 
aggregate,  or  (2)  averages  only,  or  (3)  whether 
it  may  be  stated  that  the  average  annual 
profits  are  sufficient  to  pay  certain  dividends 
upon  stated  issues  of  capital,  &c.,  appears  to 
be  a  matter  dependent  upon  the  precise 
instructions  received  rather  than  upon  any 
fixed  rule ;  but  so  long  as  an  accountant 
states  what  in  his  opinion  are  the  facts,  and 
in  such  a  way  that  they  cannot  be  misunder- 
stood, he  may  fairly  carry  out  his  instruc- 
tions  as  to  the  general  form  his  certificate 
should  take.  The  endeavour,  however, 
should  be  to  give  the  certificate  in  the 
clearest  possible  terms,  devoid  of  proble- 
matic effect,  and  where  the  instructions  are 
somewhat  inconsistent  with  this,  the  accoun- 
tant may  often,  by  pointing  out  the  undoubted 
advantages  and  greater  value  of  a  straight- 
forward certificate,  bring  sufficient  pressure 
to  bear  upon  those  concerned  to  enable  him 
to  draw  up  his  certificate  in  such  terms  as  he 
may  think  fit.  For  instance,  an  accountant 
would  not  be  justified  in  giving  an  unquali- 
fied certificate  stating  the  average  annual 
profits  of  a  business  if  such  average  was  the 
direct  means  of  "  covering  up  "  the  fact  that 
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such  business  was  a  rapidly  declining  one. 
{See  title  Average.)  In  such  a  case  the  certi- 
ficate, although  stating  one  fact,  would  never- 
theless be  capable  of  misleading  people  with 
regard  to  the  probable  continuity  of  past 
results.  It  is  generally  accepted  that 
accountants  should  not  embody  in  their 
certificates  of  past  results  any  opinion  as  to 
future  profits  (particularly  as  to  prospective 
increases  of  profits  because  of  altered 
circumstances)  so  as  to  induce  the  public  to 
take  shares  in  the  company  in  question. 

In  this  connection  Mr.  Pixley,  F.C.A.,  has 
said  : — 

*'  The  Chartered  Accountant  should,  in 
"his  report  or  certificate,  strictly  confine 
'*  himself  to  statements  of  fact,  and  never 
"allow  himself  to  be  persuaded  to  in- 
"  elude  estimates  for  the  future,  no  matter 
"how  satisfied  he  maybe  that  the  busi- 
"  ness  is  progressive.  The  most  satis- 
"  factory  certificate,  from  a  professional 
"point  of  view,  is  a  simple  statement  of 
"the  net  profits  for  the  period  under 
"  investigation.  There  can  be  no  objection 
"  to  amplify  this  certificate  by  the  state- 
"  ment  of  the  percentage  this  net  profit 
"bears  to  the  capital  of  the  partners,  or 
"  even  to  the  registered  capital  of  the 
"company. 

"  Should  the  Chartered  Accountant  be 
"  asked  to  give  a  certificate  of  the  percent- 
"  age  the  net  profit  bears  to  a  partial  issue 
"  ot  the  capital,  he  must  only  acquiesce 
"  after  he  is  satisfied  that  the  partial  issue 
"  is  sufficient  to  discharge  all  the  payments 
"  the  company  will  have  to  make  after  the 
"  allotment  of  shares,  and  leave  sufficient 
^'  working  capital  to  carry  on  the  business 
"  on  at  least  as  extensive  a  scale  as  in  the 
"  days  of  the  firm,  otherwise  his  certificate 
"  might  be  most  misleading. 

"  Under  no  circumstances  whatever 
^'should  a  Chartered  Accountant  give  a 
"  certificate  as  to  the  possible  dividend  a 
"  company  might  earn  were  the  business 
"  to  increase  either  in  ratio  corresponding 
"  with  an  increase  of  capital,  or  to  attain  to 
"a certain  volume.  A  statement  of  this 
"  nature  might  be  justifiable  for  the  board 
"  of  directors,  but  never  for  the  Chartered 
■"Accountant,     who    should,    as    T    have 


"  already  stated,  strictly  confine  himself  to 
"  a  certificate  of  fact." 

A   few   of   the    points    affecting   continuity 
may  nevertheless  be  appended  : — 

(i)  Date  business  established. 

(2)  Whether  proprietors  are  continuing 
their  services.  If  not,  will  they  compete 
against  the  purchaser,  or  be  restrained  ? 

Nature  and  extent  of  services  ren- 
dered in  the  past  ? 

If  not  continuing,  can  they  be  re- 
placed without  loss  to  the  business  ? 

At  what  salary  can  they  be  replaced  ? 

(3)  Nature  of  the  business.  Is  the  subject- 
matter  of  trading  a  necessity,  or  a 
luxury,  or  something  affected  by  the 
caprice  of  fashion  ?  Is  the  business 
attached  to  the  "  person  "  of  the  pro- 
prietor, or  the  premises,  or  the  reputa- 
tion connected  with  the  trade  name  ? 
Is  the  volume  of  business  done  the 
result  of  successful  competition,  or  has 
the  proprietor  a  monopoly  ?  Are  there 
any  circumstances  or  conditions  likely 
to  affect  the  future  working  which 
were  not  applicable  to  the  past?  {e.g., 
establishment  of  a  rival  business.) 

(4)  Tenure  of  premises.  If  leasehold, 
whether  future  rent  under  the  lease 
higher  than  in  the  past.  Probability 
of  renewal,  and  at  what  rent. 

(5)  Number  of  customers.  Changeable  or 
constant.  Any  falling  off  in  best  cus- 
tomers? Generally,  whether  a  declining 
business  so  far  as  can  be  judged  from 
past  results  ?  Is  the  business  mainly 
conducted  by  sales  under  large  con- 
tracts requiring  periodical  renewal? 
Assuming  renewal,  will  the  same  prices 
be  obtainable  in  the  future  ?  Are  there 
any  unfavourable  contracts  to  be  taken 
over  ?  Some  contracts  may  have 
been  favourable  up  to  the  ending  date 
of  the  period  under  review,  whilst 
subsequent  circumstances  may  have 
affected  them  considerably.  Have 
the  results  of  the  period  investigated 
been  inflated  by  the  happening  of 
events,  or  the  obtaining  of  exceptional 
contracts,  which  it  cannot  reasonably 
be  expected  will  recur  ? 
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(6)  Have  the  purchases  for  the  past 
been  made  upon  an  ordinary  basis,  and 
one  upon  which  it  may  reasonably  be 
supposed  future  purchases  may  be 
effected,  or  have  exceptionally  large 
purchases  been  made  by  contract  or 
otherwise  under  conditions  which  can- 
not reasonably  be  expected  to  recur  ? 

Investment. — Money  or  some  other  species 
of  property  placed  by  one  person  in  the 
possession  or  under  the  control  of  another, 
generally  with  the  intention  that  a  profit 
shall  thereby  accrue  to  the  investor.  In  its 
restricted  sense  the  term  is  applied  to  the 
purchase  or  acquisition  of  lands,  stocks  or 
shares,  or  other  money  securities  on  the  basis 
that  the  investor's  profit  shall  consist  of  the 
interest,  dividend,  or  other  periodical  earnings 
resulting  from  the  outlay,  the  amount  of 
which  may  either  be  fixed  or  capable  of  fair 
estimation . 

An  investment  may  thus  be  broadly 
distinguished  from  speculation,  the  latter 
generally  involving  an  outlay  or  the  incurring 
of  a  liability  with  the  primary  motive  of 
making  a  chance  profit  upon  the  total  with- 
drawal from  the  transaction  (by  sale  or 
otherwise),  or  by  the  receipt,  at  some 
future  time,  of  abnormal  earnings,  which  are 
incapable  of  present  estimation. 


In  examining  the  securities  of  a  company, 
the  auditor  should 

(i)  Verify  their  existence. 
(2)  Enquire  into  the  legality  of  them,  and 
{3)  Consider  the  value  at  which  they  are 
stated  in  the  accounts. 
Existence  : — 

(a)  Examine  the  mortgage  deeds,  bonds, 
share  certificates,  scrip,  &c.,and  where 
interest  coupons  are  issued,  require  the 
production  of  all  "  future  "  coupons. 
(6)  In  the  case  of  inscribed  stocks,  require 
the  production  of  certificates  (as  at  the 
date  of  the  Balance  Sheet)  from  the 
respective  banks  where  the  stock  is 
inscribed. 

{c)  See  that  the  various  documents  are 
issued,  or  the  inscribed  stocks  are 
registered  either  in  the  name  of  the 
company    itself,    or    of    the    proper 


officers— due  regard  being  had  to  any 
regulations   of    the    company  in    this 
connection.     Where  investments  of  a 
company  are  registered  in   the  names 
of  individuals  (generally  two  or  three 
directors)    the  auditor  should  require 
the  written  declaration  of  such  persons 
to  the  effect    that    they  disclaim  any 
personal  interest  in  the  investments. 
With  regard  to  fnortgage  deeds,  an  auditor 
cannot  be  expected  to  certify  (i)  that  the  title 
to  the  security  is  good  or  (2)  that  the  ad- 
vances are   fully  secured.     So    long    as    the 
auditor  satisfies  himself   by  perusal   of    the 
mortgage   deed   or    otherwise    (i)    that    the 
security  is  given  in  respect  of  the  amount 
stated  in    the    books,  taken    in   conjunction 
with  the  various  conditions  as   to   interest, 
repayment  and  otherwise,  and    (2)  that  the 
directors  took  proper  precautions  at  the  time 
of  the  advance  that  full  security  was  being 
given    (such   as    a    proper   investigation    of 
title,     an     independent     valuation     of     the 
property,  &c.),  he  will  have  performed  all 
that  can   reasonably   be    expected   of    him. 
But  in  the  case  of  a  long-standing  mortgage 
he  might  suggest  a  re- valuation. 

The  Building  Societies  Act  1894  provides 
that  every  auditor  in  attesting  the  annual 
account  of  a  building  society  should  either 
certify  that  it  is  correct,  duly  vouched,  and 
in  accordance  with  law,  or  specially  report  to 
the  society  in  what  respect  he  finds  it  in- 
correct, unvouched,  or  not  in  accordance  with 
law,  and  shall  also  certify  that  he  has  at  that 
audit  actually  inspected  the  mortgage  deeds  and 
other  securities  belonging  to  the  society,  and 
shall  state  the  number  of  properties  with 
respect  to  which  deeds  have  been  produced 
to  and  actually  inspected  by  him. 

Although  the  ordinary  work  in  connection 
with  an  audit  may  be  conducted  at  a  later 
period,  the  examination  of  the  securities 
should  be  made  upon  the  day  following  the 
date  as  at  which  the  Balance  Sheet  is  to  be 
prepared,  so  that  no  change  in  the  invest- 
ments, which  will  appear  in  the  Balance 
Sheet,  can  be  made  before  the  examination. 
The  auditor  should  require  the  production  of 
the  whole  of  the  securities  at  once,  and, 
where  practicable,  having  once  commenced 
his  inspection,  he  should  examine  all  of  them 
seriatim   before   ceasing,  and  he  should  not 
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allow  any  security  to  be  removed  during  the 
examination.  Where,  on  account  of  the 
number  of  the  securities  to  be  examined  (or 
from  any  other  cause)  it  is  not  possible  to 
inspect  all  of  them  without  intermission,  the 
auditor  should  require  the  whole  of  the 
securities  to  be  simultaneously  put  under  his 
control,  and  by  means  of  a  private  room  or 
sealed  packages,  &c.,  &c.,  he  should  maintain 
his  control  over  the  whole  of  the  securities 
until  the  examination  is  completed. 

Such  a  system  will  prevent  the  possibility 
of  securities  (after  having  been  passed  by  the 
auditor)  being  made  use  of  by  pledge  or 
otherwise,  for  the  purpose  of  raising  or  re- 
deeming other  securities  which  require  to  be 
similarly  produced  to  the  auditor. 

Legality  :  — 

The  auditor  should  see  that  all  investments 
are  in  accordance  with  the  provisions  of  the 
company's  regulations.  One  of  the  "  object 
clauses  "  in  the  memorandum  may  possibly 
restrict  the  power  of  investment,  and  even  if 
a  particular  class  of  investment  be  intra 
vires  the  company  it  may  be  ultra  vires 
the  directors,  for  the  powers  of  the  com- 
pany, as  defined  by  the  memorandum,  may 
not  all  be  conferred  upon  the  directors 
by  the  articles  of  association.  In  such 
a  case  the  auditor  should  ascertain  that 
the  sanction  of  the  company  has  been 
obtained. 

Valuation  : — 

It  is  a  good  plan  to  prepare  a  schedule  of 
the  investments  showing,  in  separate  columns, 
(i)  their  cost,  (2)  the  amount  at  which  they 
are  to  appear  in  the  particular  Balance  Sheet, 
and  (3)  their  present  market  value.  Under 
ordinary  circumstances  such  a  practice  is 
not  absolutely  necessary  on  every  occasion 
that  the  Balance  Sheet  is  certified,  but  it  is 
necessary  where  the  auditor  is  desired  to 
certify  that  the  present  market  values  of 
the  various  investments  are  in  excess  of  the 
values  included  in  the  Balance  Sheet.  The 
safest  method  of  arriving  at  the  proper 
figures  to  be  inserted  in  the  Balance  Sheet, 
in  respect  of  the  investments,  may  be  stated 
in  the  words  of  Mr.  Pixley,  F.C.A. : — 

"  If  the  securities  have  not  depreciated 
"  since  they  were  purchased,  or  are  of 
"  greater  value,  the  cost  price  is  usually 


*'  taken  as  the  value  for  the  Balance  Sheet ; 
**  but  if  there  has  been  a  depreciation 
*'  from  the  cost  price,  taking  the  invest- 
"  ments  as  a  whole,  a  reserve  should  be 
"made  and  charged  against  revenue  to 
"  cover  such  depreciation." 

It  should  be  pointed  out,  however,  that  the 
reserve  referred  to  in  the  above  extract  is 
really  a  provision  against  a  loss,  which  is 
presumed  to  have  already  taken  place.  If 
(i)  the  depreciation  could  be  definitely 
attributed  to  specific  investments,  and  (2) 
such  depreciation  was  considered  permanent, 
the  proper  method  (where  the  depreciation  is 
being  recognised  in  the  accounts)  would  be 
to  "  write  down  "  the  particular  investments 
to  the  amount  decided  upon.  But,  as  this 
is  not  always  possible,  the  investments  are 
invariably  considered  as  a  whole,  and  the 
amount  of  depreciation  based  accordingly. 
If,  in  the  opinion  of  the  directors,  the 
investments  have  really  depreciated  to  the 
extent  (at  least)  of  the  amount  to  be  pro- 
vided therefor,  such  amount  is  obviously 
not  a  reserve,  hut  a  replacement  of  capital 
already  lost,  and  deductable,  on  the  face  of 
the  Balance  Sheet,  from  the  total  representing 
the  book  value  of  those  investments  in 
respect  of  which  the  provision  has  been  made. 
A  "  charge  against  revenue  to  cover  depre- 
ciation" can  only  be  termed  "reserve"  to 
the  extent  to  which  such  charge  is  superfluous. 

The  question    as    to     whether    provision 
should  be  made  for  depreciation  of  invest- 
ments   which    are    in    the    nature   of    fixed 
capital  (in  an  economic   sense),    before   the 
distribution    of    a    dividend,    which    might 
otherwise  involve  a  payment  out  of  capital, 
is  dealt  with  under  title  "Profits  available 
for  Dividend,"  but  the  following  extract  from 
the  judgment  of  Lindley,    LJ.,  in   Vernerv. 
General  Trust  will  be  found  appropriate  : — 
"It   is   plain    there    is    nothing    in  the 
"  memorandum  and  articles  of  association 
"  which  requires  lost  capital  to  be  made 
"  good  before  dividends  can  be  declared. 
"  On  the  contrary,  they  are  so  framed  as 
"  to  authorise  the  sinking  of  capital  in  the 
"  purchase  of  speculative  stocks,  funds,  and 
'*  securities,  and  the  payment  of  dividends 
"out   of  whatever  interest,   dividends,  or 
•'  other    income   such  stocks,   funds,    and 
"securities  yield,  although  some  of  them 
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"  are  hopelessly  bad,  and  the  capital  sunk 
"in  obtaining  them  is  gone  beyond  re- 
"  covery.  There  i§  no  suggestion  of  any 
* '  improper  j  uggling  with  the  accounts,  and 
"  there  is  no  payment  of  dividend  out  of 
"  capital."  [See  Gilt  Edged  Securities, 
Inscribed  Stocks,  Reserves,  Sinking  Fund, 
Trust  Investments.) 

Invoice.— A  written  statement  giving  full  par- 
ticulars of  the  quantities,  prices,  and  nature 
of  goods  sold  or  consigned. 

Invoice  Book. — A  record  of  invoices  con- 
taining either  (i)  the  entries  from  "  purchase 
invoices,"  or  (2)  the  invoices  themselves,  or 
(3)  the  press  copies  of  "  sales  invoices,"  as 
the  case  may  be.  {See  Guard  Book,  Pur- 
chase Book.) 

1  O  U.— (I  owe  you.)  A  written  acknowledg- 
ment of  a  debt  usually  in  the  following 
form  :  — 

To  Mr.  B.  R 

I  O  U 
Five  pounds. 

P.  W 


18  May  1896. 
In  the  above  form  it  is  neither  a  receipt, 
agreement,  nor  promissory  note,  and 
requires  no  stamp.  If  it  contain  a  promise 
to  repay,  it  must  be  stamped  as  a  promis- 
sory note.  If  the  name  of  the  creditor  be 
inserted,  the  instrument  is  evidence  of  an 
account  stated  between  the  parties  ;  if  the 
creditor  be  not  named,  the  instrument  is 
prima  facie  evidence  only  of  an  account 
stated,  and  may  be  produced  by  a  plaintiff, 
but  the  instrument  is  not  negotiable. 

Irredeemable  Debentures.— As  a  debenture 
imports  a  debt,  a  document  which  does  not 
provide  for  payment  of  the  sum  thereby 
acknowledged  can  hardly  be  termed  a  deben- 
ture, but  those  issued  upon  the  condition 
that  the  principal  sums  thereby  secured 
shall  only  be  payable  (i)  on  default  of  pay- 
ment of  interest,  (2)  on  the  winding-up  of 
the  issuing  company,  or  (3)  in  some  other 
contingency,  are  called  irredeemable  or 
perpetual  debentures.  The  fact  that  a  debt 
is  payable  only  in  certain  contingencies 
does  not  render  it  any  the  less  a  debt.  [See 
Debenture,  Redeemable  Debentures.) 


Issue. — A  bill  of  exchange  or  promissory  note 
is  deemed  to  be  issued  when  it  is  first 
delivered  complete  in  form  to  a  person  who 
takes  it  as  a  holder.    (1882  Act,  section  2.) 

The  term  is  used  to  express  (i)  the  legiti- 
mate offspring  of  parents,  (2)  the  rents  or 
profits  of  lands  or  other  property,  or  (3)  the 
distribution  of  shares  in  or  debentures  of  a 
joint  stock  company. 

The  issue  of  a  share  in  a  joint  stock  com- 
pany does  not  mean  merely  allotment,  or 
even  the  issue  of  the  certificate  therefor,  but 
ihe  bestowal  of  an  absolute  right  to  the 
share  upon  the  holder. 

Issued  Capital. — The  actual  amount  of  regis- 
tered capital  (or  nominal  capital)  which  has 
been  issued.  It  is  also  called  subscribed 
capital.     [See  Registered  Capital.) 


Jettison. — The  deliberate  throwing  overboard 
of  cargo,  or  of  the  ship's  tackle,  to  lighten 
the  ship  in  a  storm,  or  when  otherwise  in 
danger.  The  loss  occasioned  by  jettison  is 
made  good  by  contribution. 

The  term  is  also  applied  to  the  goods 
themselves  which  are  so  cast  overboard, 
if  they  sink  and  remain  under  the  water, 
whilst  the  terms  jetsam  and  jetson  are 
sometimes  used. 

The  term  flotsam  is  applied  to  goods 
which  remain  upon  the  surface  of  the  water, 
and  those  which  are  tied  to  a  buoy  or  cork, 
so  that  they  may  be  recovered,  are  called 
lagan.    [See  General  Average.) 

Jobbers. — Members  of  the  Stock  Exchange 
are  known  as  jobbers  and  brokers.  The 
former  are  merchants ;  the  latter  are 
agents,  who  act  for  the  outside  public, 
buying  and  selling  stocks  and  shares  on 
commission.  Their  practice  is  to  resort  to 
a  jobber,  or  merchant,  who  keeps  a  supply 
of  stocks,  usually  of  a  specific  class,  and 
who  is  ready  to  buy  or  sell,  as  the  case  may 
be.  He  quotes  two  prices,  the  one  price 
being  that  at  which  he  is  willing  to  pur- 
chase and  the  other  that  for  which  he  will 
sell.  But  he  does  not  know  whether  the 
broker   is    an    intending    buyer    or   seller. 
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Whichever  he  elects  to  be,  the  jobber  must 
deal  with  him  at  the  quoted  price.  He 
makes  his  own  profit  on  the  "  turn "  or 
difference  between  the  two,  and  he  deter- 
mines the  price,  in  competition  with  other 
jobbers,  by  the  supply  or  demand  at  the 
moment.  Having  made  a  price,  he  is 
bound  to  deal,  if  required,  though  in  the 
less  negotiable  kinds  of  stock  he  will 
probably  decline  to  make  a  price. 

It  is  obvious  that  the  supply  or  demand 
on  the  part  of  the  public  controls  the  prices 
of  all  stocks.  If,  for  instance,  on  any  given 
morning  the  total  amount  of  orders  received 
by  brokers  to  sell  a  given  stock  amounted 
to  ;^4oo,ooo,  while  the  total  amount  of 
orders  to  buy  such  stock  amounted  to 
;,^i,20o,ooo — although,  of  course,  the  total 
would  be  unknown  to  anyone — the  brokers 
would  apply  to  the  jobbers  for  quotations, 
and  the  price  might  be,  say,  205  tO'  205^. 
As,  however,  there  would  be  more  buyers 
than  sellers,  the  jobbers  would  soon  run 
short  of  the  stock,  and  would  thereupon 
become  reluctant  to  sell,  and  make  higher 
quotations,  the  price  rising  exactly  in  pro- 
portion to  the  demand,  and  as  long  as 
it  continued ;  if,  on  the  other  hand,  there 
were  more  sellers  than  buyers,  the  reverse 
result  would  follow.  Hence,  as  all  buying 
and  selling  are  carried  on  for  the  general 
public,  jobbers  are  practically  driven  to 
make  higher  or  lower  quotations,  and  thus 
it  is  that  the  law  of  supply  and  demand 
influences  prices.  When  prices  are  quoted 
as  1 11^ — ii2>^,  the  meaning  is  that  an  in- 
tending purchaser  would  have  to  give 
;i^ii2  2s.  6d.  for  every  ;^ioo  of  stock,  while 
a  seller  would  receive  only  ;^in  17s.  6d. 
This  is  the  "turn  of  the  market,"  which 
forms  the  jobber's  profit.  In  addition,  the 
broker's  commission  must  be  met,  if  the 
bargain  is  made  through  him.  A  jobber 
does  not,  ar  should  not,  charge  commission, 
for  that  would  be  making  a  second  profit  in 
addition  to  the  one  which  he  makes  out  of 
the  difference  between  purchasing  and  sell- 
ing prices.  The  Rules  of  the  Stock  Exchange 
permit  commission  to  be  charged  on  the 
actual  value,  but  brokers  seldom  exercise 
this  right,  because  over  a  large  number  of 
transactions  a  natural  average  adjustment 
takes  place  between  stocks  above  and  below 
the  nominal  value. 


Joint  Account.— A  record  of  the  transactions 
of  some  particular  undertaking,  where  two 
or  more  parties  combine  in  contributing  the 
necessary  capital  and  services,  and  share 
the  profits  or  losses  resulting  therefrom. 

Joint  Adventure.— A  limited  partnership- 
that  is,  one  confined  to  a  particular  adven- 
ture or  transaction,  in  which  the  partners 
as  a  rule  use  no  firm  name,  and  limit  their 
responsibility  to  the  particular  adventure. 
It  invariably  takes  the  form  of  a  shipment 
or  consignment  of  specific  goods  to  a  certain 
place  to  be  dealt  with  by  sale  or  otherwise 
for  the  joint  benefit  of  the  parties  interested, 
in  the  proportions  respectively  agreed  upon. 

Joint  and  Separate  Estates.— Any  creditor 
whose  debt  is  sufficient  to  entitle  him  to 
present  a  bankruptcy  petition  against  all  the 
partners  of  a  firm  may  present  a  petition 
against  any  one  or  more  of  the  partners  of 
the  firm  without  including  the  others. 
(1883  Act,  section  no.) 

A  receiving  order  made  against  a  firm 
operates  as  if  it  were  a  receiving  order  made 
against  each  of  the  persons  who  at  the  date 
of  the  order  is  a  partner  in  that  firm.  (Rule 
262.) 

No  order  of  adjudication  shall  be  made 
against  a  firm  in  the  firm  name,  but  it  shall 
be  made  against  the  partners  individually. 
(Rule  264.) 

In  cases  of  partnership  the  debtors  shall 
submit  a  statement  of  the  partnership 
affairs,  and  each  debtor  shall  submit  a 
statement  of  his  separate  affairs.  (Rule 
263.) 

Distinct  accounts  must  be  kept  of  the 
joint  estate  and  of  the  separate  estates. 
(Rule  293.) 

Where  a  receiving  order  is  made  against 
a  firm,  the  joint  and  separate  creditors  must 
collectively  be  convened  to  the  first  meeting 
of  creditors.  (Rule  265.)  But  the  separate 
sets  of  creditors  may  act  independently  as 
regards  the  consideration  of  any  proposal 
for  a  composition  or  scheme.    (Rule  266.) 

Upon  the  adjudication  in  bankruptcy  of  a 
partnership,  the  trustee  appointed  by  the 
joint  creditors  or  by  the  Board  of  Trade,  as 
the  case  may  be,  shall  be  the  trustee  of  the 
separate  estates  also.  Each  set  of  separate 
creditors   may   appoint   its   own   committee 
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of  inspection,  but  in  default  of  such 
appointment  by  any  set  of  separate 
creditors  the  committee  (if  any)  appointed 
by  the  joint  creditors  shall  be  deemed  to 
have  been  appointed  also  by  such  separate 
creditors.     (Rule  268.) 

The  remuneration  of  the  trustee  is  fixed 
by  the  creditors  or  the  committees  of  the 
respective  estates.     (Rule  270,) 

The  costs  up  to  the  date  of  the  receiving 
order  are  to  be  apportioned  between  the 
joint  and  separate  estates  in  such  propor- 
tions as  the  Official  Receiver  may  determine 
(Rule  127),  and  application  should,  where 
necessary,  be  made  to  him  by  the  trustee  for 
his  certificate.  The  payment  of  further 
costs  of  the  joint  estate  out  of  the  separate 
estates,  or  vice  versa,  requires  the  sanction 
of  the  Official  Receiver  in  the  case  of  costs 
incurred  prior  to  the  appointment  of  the 
trustee,  and  the  sanction  of  the  committee 
of  inspection,  or  of  the  Court,  in  the  case  of 
costs  incurred  after  the  appointment  of 
trustee.     (Rule  128.) 

Dividends  of  the  joint  and  separate  pro- 
perties shall  (subject  to  any  order  to  the 
contrary  that  may  be  made  by  the  Court  on 
the  application  of  any  person  interested)  be 
declared  together  ;  and  the  expenses  of,  and 
incident  to,  such  dividends  shall  be  fairly 
apportioned  by  the  trustee  between  the 
joint  and  separate  properties,  regard  being 
had  to  the  work  done  for,  and  the  benefit 
received  by,  each  property.  (1883  Act, 
section  59.) 

Where  partners  have  been  adjudicated 
bankrupt  the  joint  estate  is  applicable  in  the 
first  instance  in  payment  of  their  joint 
debts,  and  the  separate  estate  of  each 
partner  is  applicable  in  the  first  instance 
in  payment  of  his  separate  debts. 

If  there  is  a  surplus  from  the  separate 
estates  it  is  dealt  with  as  part  of  the  joint 
estate.  If  there  is  a  surplus  of  the  joint 
estate  it  is  dealt  with  as  part  of  the  respec- 
tive separate  estates  in  proportion  to  the 
right  and  interest  of  each  partner  in  the 
joint  estate.  (1883  Act,  section  40,  sub- 
section 3.) 

In  the  case  of  dissolution  arising  from  the 
bankruptcy  of  any  one  partner,  such  dis- 
solution would  date  from  the  "  act  of  bank- 
ruptcy,"  and  it  would  be  upon  that  date 


that  the  trustee  of  the  bankrupt  partner 
would  require  the  accounts  of  the  partner- 
ship to  be  made  up,  provided  (i)  that  he 
would  be  entitled  to  an  account  of  the 
profits  earned  since  the  commencement  of 
the  bankruptcy  by  the  employment  of  the 
capital  (if  any)  of  the  bankrupt  partner, 
and  (2)  that  the  trustee  could  not  avoid 
bond  fide  transactions  of  the  firm  with  third 
parties  having  no  notice  of  the  act  of  bank- 
ruptcy, and  duly  completed  before  the  date 
of  the  receiving  order. 

No  transfer  of  a  surplus  from  a  separate 
estate  to  a  joint  estate  on  the  ground  that 
there  are  no  creditors  under  such  separate 
estate  shall  be  made  until  notice  of  the 
intention  to  make  such  transfer  has  been 
gazetted.     (Rule  293.) 

Where  a  trustee  has  already  gazetted 
notice  of  intention  to  declare  a  dividend  in 
a  separate  estate,  a  Gazette  notice  under 
Rule  293  is  not  required. 

When  necessity  arises  for  the  transfer  of 
moneys  from  a  separate  estate  to  the  joint 
estate,  or  vice  versa,  the  application  for  such 
transfer  should  be  addressed  to  the 
Inspector-General  in  Bankruptcy,  and 
should  state  fully  the  circumstances  which 
necessitate  the  transfer. 

The  rule  as  to  the  administration  of  joint 
and  separate  estates  is  subject  to  the 
"  reputed  ownership "  clause,  so  that 
where  the  separate  proper!}^  of  one  partner 
was  in  the  reputed  ownership  of  the  firm,  it 
was  dealt  with  as  part  of  the  joint  estate. 
[Ex  parte  Hare,   1835.) 

As  already    stated,    joint    creditors    as  a 

general  rule  cannot  prove  on  the  separate 

estates,  nor  can  the  separate  creditors  prove 

against     the     joint     estate.        The     chief 

exceptions  are  :  — 

(i)  Where  there  is  no  joint  estate  and  no 

solvent   partner,    the    joint    creditors 

may  prove  pari  passu  with   separate 

creditors    against    a    separate   estate. 

(Re  Budgett-Cooper  v.  Adams,  1894.) 

Note. — A  scintilla  of  joint  estate 
will,  however,  be  sufficient  to  deprive 
joint  creditors  of  the  benefit  of  this 
exception.  In  an  old  case  the  joint 
estate  amounted  to  ^^13,  and  it  was 
held  that  the  joint  creditors  could  not 
receive    dividends    from    a    separate 
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estate  until  the  creditors  of  such  estate 
had  been  paid  in  full,  although  it  did 
not  appear  that  after  payment  of  costs 
there  would  be  any  of  the  joint  estate 
{£^3)   available   for  distribution. 

(2)  Where  there  has  been  fraudulent  con- 
version of  property  from  the  joint 
estate  to  the  separate  estate,  or  vice 
versa,  the  firm  or  partner,  or  the  trustee 
of  either,  as  the  case  may  be,  may 
prove  against  the  separate  or  joint 
estate,  as  the  case  may  be,  in 
respect  of  the  property  so  fraudulently 
converted.  {See  title  Competitive 
Proof.) 

(3)  Where  a  creditor  of  a  firm  obtains  an 
adjudication  order  against  one 
partner,  it  has  been  held  that  he  is 
entitled  in  respect  of  his  joint  debt  to 
prove  against  the  separate  estate  of 
such  partner  in  competition  with  the 
separate  creditors,  the  reason  given 
being  "  that  it  would  be  inequitable 
"  for  the  separate  creditors  to  take 
"  advantage  of  the  bankruptcy  pro- 
"  ceedings,  and  yet  to  exclude  the 
*'  author  of  them."  This  exception  was 
created  by  decisions  nearly  100  years 
ago,  and  a  learned  writer  has 
suggested  that  it  is  possibly  now 
obsolete. 

^4)  Where  a  creditor  of  a  firm  has  also  a 
distinct  contract  for  the  same  debt 
with  one  or  more  of  the  individual 
partners  he  may  prove  against  the 
joint  estate  and  also  against  the 
separate  estates  of  the  partners  respec- 
tively liable,  provided  that  he  may 
not  receive  more  than  20s.  in  the  £. 
This  right  is  conferred  by  Article  18, 
of  Schedule  2,  of  the  Bankruptcy 
Act  1883:  — 

"  If  a  debtor  was  at  the  date  of  the 
"  receiving  order  liable  in  respect  of 
"  distinct  contracts  as  a  member  of 
"  two  or  more  distinct  firms,  or  as  a 
"  sole  contractor  and  also  as  a 
"  member  of  a  firm,  the  circum- 
"  stance  that  the  firms  are  in.  whole 
*'  or  in  part  composed  of  the  same 
"individuals,  or  that  the  sole  con- 
"  tractor  is  also  oi^e  of  the  joint  con- 
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"  tractors,  shall  not  prevent  proof 
"  in  respect  of  the  contracts  against 
"  the  properties  respectively  liable 
"  on  the  contracts." 

In  the  case  of  He  Honey,  a  joint  and 
several  promissory  note  was  signed  by 
(i)  a  firm  as  such,  (2)  two  members 
of  that  firm,  and  (3)  certain  other 
persons.  The  firm  became  bankrupt, 
and  it  was  held  that  the  holder  of  the 
note  was  entitled  to  prove  against  and 
receive  dividends  limited  to  20s.  in  the 
£  in  all  from  the  joint  estate  and  also 
the  separate  estates  of  the  two  partners 
who  had  signed  the  note. 

A  joint  creditor  holding  the  security  of 
one  of  the  partners  may  prove  against  the 
joint  estate  without  valuing  or  giving  up 
his  security,  and  vice  versa.  [Ex  parte 
Caldicott,  1884.) 

In  the  bankruptcy  of  any  one  partner  of  a 
firm  any  creditor  to  whom  that  partner  is 
indebted  jointly  with  the  other  partners  of 
the  firm  or  any  of  them  may  prove  his  debt 
for  the  purpose  of  voting  at  any  meeting  of 
creditors,  and  shall  be  entitled  to  vote 
thereat  (1883  Act,  ist  Schedule,  Rule  13), 
but  he  shall  not  receive  any  dividend  out 
of  the  separate  property  of  the  bankrupt 
until  all  the  separate  creditors  have  received 
the  full  amount  of  their  respective  debts. 
(1883  Act,  section  59.) 

Where  one  member  only  of  a  firm  has 
been  adjudicated  bankrupt  his  discharge 
operates  to  release  him  from  his  joint  as 
well  as  his  separate  debts  [Ex  parte 
Hammond,  1873),  and  where  all  the  members 
of  a  firm  have  been  adjudicated  bankrupt 
and  each  has  been  granted  his  discharge 
they  are  released  from  the  joint  and 
separate  liabilities.  [Howard  v.  Poole, 
1734-) 

The  Bankruptcy  Acts  do  not  provide  for 
the  consolidation  of  joint  and  separate 
estates,  but  where  such  estates  are  inex- 
tricably mixed  so  as  to  render  it  impractic- 
able to  administer  them  separately,  the 
Court  has  power  to  consolidate  them.  This 
power,  however,  will  not  be  exercised  unless 
the  creditors  assent,  and  the  Court  will  also- 
inquire  whether  the  proposed  consolidation 
will   be   for    the    benefit    of   the   creditors 
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generally.      {Ex  parte  Sheppard,    1833,   and    , 
Ex  parU  Strutt,  1821.) 
Joint    and    Several    Liability.— One     in 

respect  of  which  the  parties  liable  may  be 
sued  either  jointly  or  separately.  If  a 
covenant  be  joint  only,  a  judgment 
recovered  against  some  of  the  co-covenanters 
(even  without  satisfaction")  is  a  bar  to  an 
action  against  the  others,  but  not  so  if  the 
liability  under  the  covenant  be  several  as 
well  as  joint.     [See  Partnership.) 

Joint  5toclc  Bank.— A  private  bank  is  one 
carried  on  by  an  individual,  or  by  a  firm  of 
partners  not  exceeding  six  in  number^ 
Where  more  than  six  persons  enter  into 
partnership  to  carry  on  the  business  of 
banking,  the  bank  is  termed  a  joint  stock 
bank,  but  no  association  or  partnership, 
consisting  of  more  than  ten  persons,  can 
now  be  formed  for  the  purpose  of  carrying 
on  the  business  of  banking,  unless  regis- 
tered as  a  company  under  the  Companies 
Acts,  or  formed  in  pursuance  of  some 
special  Act,  or  of  letters  patent.  Originally, 
the  joint  stock  banks  were  founded  on  the 
principle  of  unlimited  liability,  and  some  of 
them  have  continued  upon  that  basis,  but 
the  majority  of  the  banks  took  advantage 
of  the  Companies  Act  1879,  and  were  either 
registered  with  limited  liability  or  adopted 
the  principle  of  reserve  liability,  whereby  a 
company  may  resolve  that  a  certain 
portion  of  the  uncalled  capital  of  the  com- 
pany (either  already  existing  or  specially 
created)  shall  not  be  capable  of  being  called 
up  except  in  the  event  and  for  the  purposes 
of  the  company  being  wound  up,  and  there- 
upon such  reserved  (uncalled)  capital  shall 
not  be  capable  of  being  called  up,  except  in 
such  event  and  for  such  purposes.  (Com- 
panies Act,  1879,  section  5.) 

A  resolution  in  pursuance  of  the  above 
section  apparently  cannot  be  recalled  by  any 
subsequent  resolution  of  the  company. 

Notwithstanding  registration  with  limited 
liability,  the  members  of  a  banking  com- 
pany are  not  entitled  to  limited  liability  in 
respect  of  any  notes  issued  by  the  company. 
{See  Bank  of  Issue,  Bank  Shares,  Reserve 
Liability.) 
Joint  Stock  Companies  Arrangement 
Act  1870.— An  Act  passed  to  facili- 
tate      compromises       and       arrangements 


between  a  joint  stock  company  under  the 
Companies  Act   1862  and  ajnending  Acts, 
and  the  creditors  and  members,  or  any  class 
thereof,  whereby  the  wishes  of  the  majority 
may  bind  the  minority,  but  subject  to  the 
sanction  of  the  Court.     {See  Arrangements, 
Resolution.) 
Joint  Stock  Company.— An  association  of 
persons  united  for  the  purpose  of  carrying 
on   some    trade    or    other    enterprise,    the 
necessary     capital     being    contributed,     in 
various  proportions,  by  the  several  persons 
so     associated,     hence     the     name     "joint 
stock."      These    associations    were    formed 
by  an  instrument  called  a  deed  of  settlement, 
which  contained  the  regulations  of  the  com- 
pany, and    the    nature    of   its    constitution 
generally.     The  general  scheme  was  much 
the  same  as  that  adopted  by  registered  com- 
panies at  the  present  time,  viz.  :  — 
(i)  The  joint  stock  {i.e.,  the  capital)  was 
divided  into  shares  of  equal  amount, 
the  various  members  holding  one  or 
more  each. 

(2)  The  succession  of  the  members  was 
maintained  by  the  transfer  or  trans- 
mission of  the  shares. 

(3)  The  management  of  affairs  was  vested 
in  a  few  shareholders,  called  directors, 
the  general  body  of  the  shareholders 
taking  no  active  part  in  the  business  of 
the  company,  beyond  controlling  the 
directors  on  special  occasions. 

(4)  The  members  participated  in  the 
profits  of  the  company  in  proportion 
to  their  shares. 

The  Courts,  however,  treated  these  asso- 
ciations as  ordinary  partnerships  in 
determining  their  rights  and  liabilities  (i)  as 
between  the  members  themselves,  and  (2) 
as  between  the  company  and  third  parties. 
This  led  to  considerable  inconvenience,  and 
many  of  the  existing  companies  obtained 
private  Acts  of  Parliament  conferring  upon 
them  the  privileges  of  a  corporation,  but, 
ultimately,  the  Legislature  recognised  these 
companies,  and  general  Acts  were  passed 
providing  for  the  "  registration  and  incor- 
poration of  joint  stock  companies."  The 
various  preliminary  legislative  attempts  to 
deal  with  this  subject,  the  most  important 
of  which  were  the  Acts  of  1844  and  1856, 
resulted  in    the    Companies    Act    of   1862 
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being  passed.  The  Act  of  1862  repealed  all 
prior  Acts  regulating  joint  stock  companies. 
This  Act  (called  the  principal  Act)  is  the 
statute  by  which  joint  stock  companies  are 
now  regulated,  subject  to  the  amending 
Acts  which  have  since  been  passed.  [See 
title  Companies  Acts.) 

The  Act  of  1862  provides  that  no  company, 
association  or  partnership,  consisting  of 
more  than  teii  persons^  shall  be  formed  after 
the  commencement  of  the  Act  for  the  pur- 
pose of  carrying  on  the  business  of  bank- 
ings or  of  more  than  twenty  persons  for  the 
purpose  of  carrying  on  any  other  business 
for  the  acquisition  of  gain,  unless  it  is  regis- 
tered under  the  Act,  or  is  formed  in  pur- 
suance of  some  other  Act,  or  of  letters 
patent,  or  is  a  company  working  mines 
within  the  Stannaries.  [See  title  Cost  Book 
Mining  Company.) 

Any  seven  or  more  persons  associated  for 
any  lawful  purpose  may,  by  subscribing 
their  names  to  a  memorandum  of  associa- 
tion, and  otherwise  complying  with  the 
requisitions  of  the  Act  in  respect  of  registra- 
tion, form  an  incorporated  company,  with 
or  without  limited  liability.  Such  limitation 
of  liability  may  be  either  (1)  by  shares  or 
(2)  by  guarantee.     {See  title  Liability.) 

With  certain  specified  exceptions,  every 
joint  stock  company  existing  at  the  time  of 
the  commencement  of  the  Act  (2nd  Nov. 
1862),  including  any  company  already 
registered  under  the  Joint  Stock  Companies 
Acts,  1856,  &c.,  consisting  of  seven  or  more 
members,  may  at  any  time  register  itself 
under  the  Act  of  1862,  with  or  without 
limited  liability,  and  no  such  registration 
will  be  invalid  by  reason  that  it  has  taken 
place  with  a  view  to  the  company  being 
wound  up. 

The  Act  defines  a  joint  stock  company  for 
the  above  purpose  as  one  "  having  a  per- 
"manent  paid-up  or  nominal  capital  of 
"  fixed  amount,  divided  into  shares,  also  of 
"  fixed  amount,  or  held  and  transferable  as 
"  stock,  or  divided  and  held  partly  in  one 
"  way  and  partly  in  another,  and  formed 
"  on  the  principle  of  having  for  its  members 
"  the  holders  of  shares  in  such  capital,  or 
"the  holders  of  such  stock,  and  no  other 
"persons."    (Section  181.) 


Joint  Tenancy. — An  estate  held  as  a  whole 
the  joint  tenants  having  no  estate  in  any 
particular  part ;  as  the  right  of  survivor- 
ship applies,  the  estate  gradually  concen- 
trates from  more  to  fewer,  by  the  accession 
of  the  part  of  them  that  die  to  the  sur- 
vivors, until  it  passes  to  one  only,  when 
the  joint  tenancy  ceases.  The  estate  can 
also  be  dissolved  by  voluntary  or  com- 
pulsory partition. 

"  It  is  not  quite  clear  whether  the  interest 
"of  partners  in  the  partnership  property  is 
"  more  correctly  described  as  a  tenancy  in 
"  common  or  a  joint  tenancy  without  benefit 
"  of  survivorships  but  the  difference  appears 
"  to  be  merely  verbal.  ...  A  surviving 
"  partner  has  sometimes  been  said  to  be  a 
"trustee  for  the  deceased  partner's  repre- 
"  sentatives  in  respect  of  his  interest  in  the 
"  partnership  ;  but  this  is  a  metaphorical 
"  and  inaccurate  expression.  The  claim  of 
"  the  representatives  against  the  surviving 
"  partner  is  in  the  nature  of  a  simple  con- 
"  tract  debt,  and  is  subject  to  the  Statute  of 
"  Limitations,  which  runs  from  the 
"  deceased  partner's  death."     [Pollock.] 

A  joint  tenancy  does  not  of  itself  create  a 
partnership  as  to  anything  so  held,  whether 
the  tenants  do  or  do  not  share  any  profits 
made  by  the  use  thereof.  [See  Tenancy  in 
Common.) 

Journal.— A  Day  Book;  a  diary ;  a  chrono- 
logical record. 

Double-entry  bookkeeping  is  based  upon 
the  axiom  that  "  every  debit  has  a  correla- 
tive credit,"  and  this  principle  is  clearly 
exemplified  in  every  Journal  entry.  But 
whilst  the  basis  of  such  a  system  of  account- 
ing will  necessarily  be  embodied  in  every 
recorded  transaction,  whether  shown  upon 
the  face  of  the  accounts  or  not,  the  ques- 
tion as  to  what  extent  a  Journal  should  be 
utilised  in  the  system  of  bookkeeping  by 
double  entry  has  given  risen  to  considerable 
discussion  amongst  accountants.  The 
double-entry  system  at  its  inception 
involved  the  use  of  three  books,  viz.,  the 
Waste  Book,  the  Journal,  and  the  Ledger. 

The  Waste  Book  was  used  to  record  every 
transaction  immediately  it  occurred, 
whether  purchase,  sale,  or  otherwise,  thus 
showing      the      various      transactions      in 
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chronological    order,    irrespective    of    their 
varying  nature. 

The  Journal  M^as  employed  as  a  technical 
transcript  of  the  Waste  Book  with  this  dis- 
tinction— that  although  the  transactions 
were  recorded  in  the  same  order  as  in  the 
Waste  Book,  they  were  arranged  so  as  to 
show  that  the  account  to  which  the  par- 
ticular item  passed  was  to  be  treated  as 
debtor  to  the  account  from  which  its 
equivalent  had  been  taken.  In  other  words, 
the  original  function  of  a  Journal  was  to 
arrange  the  transactions  in  a  technical 
form  ready  for  posting  to  the  Ledger,  or  to 
quote  from  one  of  the  early  writers  upon 
the  subject,  the  Journal  was  devised  to 
"  save  the  accountant  a  prodigious  deal  of 
"  consideration  and  perplexity,  and  at  the 
"  same  time  obviate  the  errors  which 
"  would  be  otherwise  introduced  into  the 
"  Ledger." 

The  multiplicity  and  greater  complexity 
of  mercantile  transactions  as  a  result  of  the 
great  expansion  of  trade  since  the  early  days 
of  double-entry  accounting,  first  led  to  a 
more  general  adoption  of  the  double-entry 
system  (with  a  greater  grasp  of  the  prin- 
ciples involved  as  a  natural  consequence), 
and  afterwards  to  a  "breaking  up"  of  the 
Journal  into  subsidiary  books,  such  as  Sale 
Book,  Purchase  Book,  Bill  Book,  &c.  By 
means  of  this  subdivision  the  transactions 
are  recorded  chronologically  (as  regards 
each  class)  but  in  a  more  comprehensive 
form,  and  yet  with  less  labour  than  was 
necessary  in  carrying  out  the  double-entry 
system  as  originally  devised. 

The  functions  of  the  various  subsidiary 
books,  however,  are  merely  as  aids  to  the 
Journal,  and  the  entries  in  them  are 
undoubtedly  Journal  entries.  Thus,  when 
the  Journal  is  referred  to,  the  book  called  by 
that  name  must  be  distinguished  from  the 
preparatory  records  of  a  business  which  are 
either  wholly  recorded  in  such  book  or 
partly  recorded  there  and  partly  in  sub- 
sidiary books,  for  despite  their  number  the 
latter  must  nevertheless  be  considered 
(theoretically)  as  one  book,  "  bound  up  "  in 
one  common  object,  viz.,  to  aid  the  Journal. 

There  is  yet  another  feature  connected 
with  the  Journal  entries — that  is,  the 
check  which  the  totals  of  its  entries  afford 


upon  the  totals  when  extracted  of  the  debit 
and  credit  postings  to  the  Ledger.  This 
check  can,  however,  be  obtained  by  the 
modern  method  of  utilising  subsidiary 
books,  by  recording  in  the  Journal  periodi- 
cally the  totals  of  the  entries  of  such  sub- 
sidiary books  ;  but  even  this  is  not  con- 
sidered necessary  by  some  writers,  the  chief 
reason  apparently  being  that,  however  com- 
mendable the  practice  of  extracting  the  totals 
of  the  Ledger  Accounts,  and  comparing 
them  with  the  totals  of  the  Journal  entries, 
may  be,  the  fact  remains  that  with  isolated 
exceptions  the  modern  custom  is  to  base  the 
Trial  Balance  upon  the  balances  of  the 
Ledger  Accounts,  and  not  upon  the  totals  of 
the  debit  and  credit  sides.  But  if  it  should 
be  desirable  to  base  the  Trial  Balance  upon 
totals  and  not  balances  this  function  of  the 
Journal  can  be  more  readily  and  thoroughly 
applied  with  the  aid  of  the  subsidiary 
books,  for  by  means  of  the  totals  of  such 
books,  not  only  may  the  postings  of  the 
entries  to  the  Ledger  or  Ledgers  be  checked 
as  a  whole,  and  as  regards  both  debit  and 
credit  entries  respectively,  but  by  a  system 
of  Controlling  Accounts  such  Ledgers 
(should  there  be  more  than  one)  may  be 
checked  independently  of  each  other. 

It  would  therefore  appear  : — 
(i)  That  a  system  of  arranging  the  records 
of  the  transactions  of  a  business  pre- 
paratory to  their  being  posted  to  the 
Ledger  is  indispensable  to  double 
entry. 

(2)  That  the  manner  in  which  such  a  sys- 
tem should  be  carried  out— that  is,  the 
extent  to  which  the  Journal  (itself) 
and  its  subsidiary  aids  should  be 
respectively  used  must  depend  upon 
the  circumstances  connected  with  each 
case. 
(3)  That  notwithstanding  the  number  of 
books  utilised  for  the  preparatory 
records,  such  books  are  theoretically 
one — i.e.,  the  Journal. 

(4)  That  the  question  of  actually  coisolidat- 
ing  such  books  periodically  must,  in 
the  absence  of  any  real  necessity  for 
such  consolidation,  be  dictated  by  the 
individual  views  of  the  various  accoun- 
tants performing  the  work.  Sectional 
balancing,     where     adopted,     is     an 
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instance  of   such  necessity.     {See  title 
Sectional  Ledgers.) 
(5)  That  the  Journal  at  the  present  time  is 
used   in    the  great  majority  of   cases 
simply    for  opening,    adjusting,    and 
closing    the    accounts,    and     for    any 
emergency  entries — in  short,  for  such 
entries  only  as  are  either  incapable  of 
being  relegated  to  a  specially  devised 
subsidiary  book,  or  are  not  sufficiently 
numerous  to  justify  such  a  course. 
The  following  is  an  extract  from  the  Code 
Napoleon,  in  operation  in  France  : — 

Every  trader  must  keep  a  Journal  which 
shows  day  by  day  his  debtors  and  creditors, 
operations  of  his  commerce,  his  negotia- 
tions, acceptances  or  indorsements  of  bills, 
and  generally  all  that  he  receives  and  pays 
under  whatsoever  category  it  may  be,  and 
which  shows  clearly  month  by  month  the 
sums  drawn  out  for  his  household  ;  the 
whole  to  be  independent  of  the  other  books 
used  in  his  business,  but  which  [i.e.,  the 
other  books)  are  not  indispensable. 

Journal  Entry.  —  In  its  origin  a  Journal 
entry  was  merely  a  technical  transcript  of 
the  record  of  a  transaction  from  the  Waste 
Book  preparatory  to  being  recorded  in  classi- 
fied form  in  the  Ledger,  and  although  at  the 
present  time  the  term  is  applied  only  to  such 
entries  as  are  made  in  the  Journal  itself, 
theoretically,  every  entry  in  the  various  sub- 
sidiary books  (which,  after  all,  are  only  aids 
to  the  Journal)  is  a  type  of  Journal  entry, 
prepared  and  ready  for  posting  to  the  Ledger, 
the  "  contra-post  "  for  which  is  made  periodi- 
cally and  in  aggregate,  to  save  labour  and 
to  facilitate  classification.     [See  Journal.) 

Judgment  Creditor. —One  who  has  recovered 
judgment  against  his  debtor.     He  has — 
(i)  A  right  of  action  for  non-fulfilment  of 
the  judgment ; 

(2)  A  right  to  issue  execution  ; 

(3)  A  right  to  issue  a  bankruptcy  notice 
(if  a  yz;m/ judgment)  ; 

(4)  A  right  to  interest  at  the  rate  of  4  per 
cent,  per  annum  until  the  judgment  is 
satisfied  ; 

and,  under  certain  circumstances, 

(5)  A  right  to  apply  for  the  committal  of 
the  debtor  ;  but  the  Court  may,  if  it 
thinks  fit,  decline  to  commit,  and  in 


lieu  thereof,  with  the  consent  of  the 
judgment  creditor,  make  a  receiving 
order  against  the  debtor  (1883  Act, 
section  103),  even  though  the  judg- 
ment creditor's  debt  would  have  been 
insufficient  to  have  enabled  him  to 
present  a  bankruptcy  petition.  Nor 
does  the  requirement  as  to  the  debtor 
being  domiciled  in  England  (applicable 
to  petitions)  apply  under  this  section, 
for  a  receiving  order  in  lieu  of  a  com- 
mittal order  can  be  made  against  a 
foreigner  if  he  is  before  the  Court, 
although  he  may  not  have  a  residence 
or  place  of  business  in  England.  [Re 
Clarke,  1898.)  The  Court  has  a  further 
discretion  with  regard  to  an  applica- 
tion for  a  committal  order,  Bankruptcy 
Rule  358  providing  that,  if  it  appears 
to  the  Court  that  the  total  liabilities 
of  the  debtor  do  not  exceed  fifty 
pounds,  the  Court  may,  if  it  thinks 
that  an  order  for  committal  ought  not 
to  be  made,  make  an  administration 
order  in  lieu  of  making  a  receiving 
order.  {See  Administration  Order, 
Bankruptcy  Notice,  Execution  Credi- 
tor, Judgment  Debtor,  Receiving 
Order.) 

Judgment  Debtor. — A  debtor  against  whom 
a  judgment  has  been  obtained  ordering  him 
to  pay  a  sum  of  money,  and  which  judgment 
remains  unsatisfied.  The  Court  may  order 
him  to  be  examined  by  the  judgment  creditor, 
and  he  may  be  compelled  to  produce  his 
books,  so  that  any  debts  due  to  the  debtor 
by  third  parties  may  be  attached. 

J  udgments.  —Obligations,  dependent  for  their 
binding  force,  not  on  the  consent  of  the 
parties,  but  upon  their  direct  promulgation 
by  the  sovereign  authority  acting  in  its 
judicial  capacity. —  [Anson.] 

Although  judgments  are  for  convenience 
classed  as  contracts,  they  are  not  strictly  so. 
The  characteristics  of  a  judgment  are  : — 
(i)  Its  terms  are  conclusively  proved  by  its 
production. 

[There  is  an  apparent  exception  in 
bankruptcy,  for  the  consideration  for  a 
"judgment  by  default  "  may  be  in- 
quired into.] 
(2)  It  merges  all  prior  rights  in  connection 
with  the  same  matter. 
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(3)  The  creditor  can  have  execution  upon 
his  judgment  or  may  bring  an  action 
for  its  non-fulfilment. 

Judicial  Trustees    Act    1896.— This    Act 

provides  inter  alia  (i)  for  the  appointment  of 
judicial  trustees,  and  (2)  for  the  relief,  under 
certain  circumstances,  of  trustees  (whether 
judicial  trustees  or  not)  from  liability  in 
respect  of  breach  of  trust. 
Judicial  Trustee  : — 

The  Court  may  in  its  discretion  appoint  a 
person  to  be  a  judicial  trustee,  either  on  the 
application  of  (i)  a  person  creating  or  in- 
tending to  create  a  trust,  or  (2)  by  or  on 
behalf  of  a  trustee,  or  (3)  a  beneficiary. 

The  judicial  trustee  may  be  appointed 
either  as  sole  trustee  or  jointly  with  any  other 
person,  or  (if  sufficient  cause  is  shown)  in 
place  of  all  or  any  of  the  existing  trustees  of 
the  particular  trust.  The  administration  of 
the  property  of  a  deceased  person,  whether  a 
testator  or  intestate,  is  deemed  a  trust,  and 
the  executor  or  administrator  is  deemed  a 
trustee  within  the  meaning  of  the  Act. 

Any  fit  and  proper  person  nominated  for 
the  purpose  in  the  application  may  be 
appointed  a  judicial  trustee,  but  in  the 
absence  of  such  nomination,  or  where  the 
Court  is  not  satisfied  as  to  the  fitness  of  the 
person  so  nominated,  the  Court  may  appoint 
an  official  of  the  Court  (or  any  other  fit  and 
TpToper  person, Douglas  v.  Bolam,  C.A.,  1900). 
In  any  case,  a  judicial  trustee  will  be  subject 
to  the  control  and  supervision  of  the  Court 
as  an  officer  thereof. 

The  rules  under  the  Act  provide  that  the 
Court  is  not  precluded  from  appointing  any 
person  to  be  judicial  trustee  by  reason  of 
that  person  being  (i)  a  beneficiary,  or  (2)  a 
relation,  or  husband,  or  wife  of  a  beneficiary, 
or  (3)  a  solicitor  to  the  trust,  or  to  a  trustee, 
or  to  any  beneficiary,  or  (4)  a  married  woman, 
or  (5)  standing  in  any  special  position  with 
regard  to  the  trust. 

A  person  may  be  appointed  a.  judicial  trustee 
of  a  trust,  although  he  is  already  a  trustee  of 
the  trust. 

The  Court  may,  with  or  without  request, 
give  to  a  judicial  trustee  any  general  or 
special  directions  in  regard  to  the  trust  or  the 
administration  thereof,  and  the  trustee  may 
at  any  time  request  the  Court  to  give  him 


directions  as  to  the  trust  or  its  administra- 
tion. 

A  judicial  trustee  may  be  paid  out  of  the 
trust  property  such  remuneration  as  may  be 
assigned  by  the  Court,  due  regard  being  had 
to  the  duties  entailed  upon  the  trustee  by  the 
trust.  The  Court  may  alter  the  rate  or  basis 
of  remuneration  at  any  time,  and  may  also 
make  special  allowances  for  extra  services  by 
reason  of  exceptional  circumstances;  but  in 
theabsence  of  special  directions  the  remunera- 
tion assigned  to  a  judicial  trustee  must  cover 
all  his  work  and  personal  outlay  :  nor  will  the 
trustee  be  allowed  any  deduction  on  account 
of  professional  assistance,  unless  (i)  specially 
authorised,  or  (2)  justified  by  the  strict 
necessity  of  the  case. 

A  judicial  trustee  must  give  security  for  the 
due  application  of  the  trust  property,  unless 
the  Court  specially  dispenses  with  same ;  but 
any  premium  payable  to  any  guarantee 
society  may,  if  the  Court  so  directs,  be  paid 
out  of  the  trust  property. 

A  judicial  trustee  must,  as  soon  as  may  be 
after  his  appointment  (unless  the  Court  con- 
siders it  unnecessary),  prepare  a  complete 
statement  of  the  trust  property,  accompanied 
with  an  estimate  of  the  income  and  capital 
value  of  each  item.  The  statement  must  be 
lodged  with  the  Court,  and  the  trustee  will 
be  required  to  give  such  information  to  the 
Court  as  may  from  time  to  time  be  necessary 
for  the  purpose  of  keeping  the  statement  of 
the  trust  property  correct  for  the  time  being. 

A  judicial  trustee  must  keep  a  separate 
account  of  his  receipts  and  payments  on 
behalf  of  the  trust  at  some  bank  approved 
by  the  Court,  and  all  documents  of  title  and 
other  securities  of  the  trust  property  must  be 
deposited  either  with  that  bank  or  in  such 
other  custody  as  the  Court  may  direct. 

Once  in  every  year  the  accounts  of  every 
trust  of  which  a  judicial  trustee  has  been 
appointed  shall  be  audited  at  such  date  in 
each  year  as  the  Court  may  fix.  The 
accounts  in  ordinary  cases  will  be  audited  by 
the  officer  of  the  Court,  but  the  Court,  if  it 
considers  that  the  accounts  are  likely  to  in- 
volve questions  of  difficulty,  may  refer  them 
to  a  professional  accountant  for  a  report  to 
be  prepared  thereon,  and  order  the  payment 
to  the  accountant  of  such  amount  in  respect 
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of  his  services  in  preparing  his  report  as  the 
Court  may  fix. 

The  accounts  of  the  trust,  when  audited, 
are  to  be  filed,  and  the  Court  may,  if  it 
thinks  fit,  having  regard  to  the  nature  of  the 
relation  of  the  applicant  to  the  trust,  allow 
any  person  on  application  to  inspect  the 
filed  accounts  on  giving  reasonable  notice  to 
the  officer  of  the  Court.  The  judicial  trustee 
must  send  a  copy  of  the  accounts,  or,  if  the 
Court  thinks  fit,  of  a  summary  of  the  accounts 
of  the  trust  to  such  beneficiaries  or  other 
persons  as  the  Court  thinks  proper. 

Subject    to  conditions,   a  judicial   trustee 
may  resign  if  he  desires  to  be  discharged  from 
the  trust,  and,  under  certain  circumstances, 
the  Court  may  remove  or  suspend  him. 
Breach  of  Trust : — 

If  it  appears  to  the  Court  that  a  trustee, 
whether  appointed  imder  this  Act  or  not,  is,  or 
may  be,  personally  responsible  for  any  breach 
of  trust,  whether  the  transaction  alleged  to  be 
a  breach  of  trust  occurred  before  or  after  the 
passing  of  this  Act,  but  has  acted  honestly  and 
reasonably  and  ought  fairly  to  be  excused  for 
the  breach  of  trust  and  for  omitting  to  obtain 
the  directions  of  the  Court  in  the  matter  in 
which  he  committed  such  breach,  then  the 
Court  may  relieve  the  trustee,  either  wholly 
or  partly,  from  personal  liability  for  the 
same. 

A  person  who  accepted  a  trusteeship  in 
conjunction  with  another  person  but  did 
nothing  in  connection  with  the  trust,  relying 
solely  upon  his  co-trustee  without  enquiry 
was  held  not  to  have  acted  "  honestly  and 
reasonably  "  within  the  meaning  of  the  Act. 

A  trustee,  although  he  had  acted  honestly, 
had  not  acted  reasonably,  and  was  held 
liable  for  moneys  which  he  had  left  in  the 
hands  of  his  solicitor,  and  which  had  been 
misappropriated. 

This  Act  does  not  affect  the  standard  of 
care  and  diligence  required  of  trustees,  and 
in  considering  whether  a  trustee  has  acted 
reasonably  the  term  will  be  construed  in  the 
light  of  the  previously  existing  law,  whereby 
a  trustee  is  expected  to  act  in  connection 
with  the  affairs  of  the  trust  with  the  same 
amount  of  care  as  a  reasonable  business  man 
would  bestow  on  his  own  affairs. 

This  Act  does  not  extend  to  any  charity. 


Jurat. — The  statement  at  the  foot  of  an 
affidavit  of  the  names  of  the  party  or  parties 
swearing  it,  and  of  the  officer  before  whom 
it  is  sworn,  with  the  date,  place,  and  any 
other  necessary  particulars. 

Jus  disponendi.— The  right  of  disposition. 
If  a  vendor  of  goods  retains  a  Jus  disponendi 
it  evidences  an  intention  not  to  part  with 
the  property  in  the  goods  until  the  happen- 
ing of  some  event,  or  the  performance  of 
some  condition. 

Justifying  Security.  —  Sureties  to  an 
administration  bond  are  sometimes 
required  to  make  an  affidavit  to  the  effect 
that  after  payment  of  all  their  debts,  they 
are  worth  a  sum  therein  specified.  This  is 
termed  justifying  security. 

K. 

Keeping  House.  —  When  a  person,  in 
embarrassed  circumstances,  confines  or 
secretes  himself  in  his  house,  with  the 
intention  of  defeating  his  creditors,  he  is 
said  to  "  keep  house."  This  constitutes  an 
act  of  bankruptcy.  (1883  Act,  section  4.) 
A  general  order  that  a  debtor  be  denied  to 
all  comers  will,  on  denial  tO'  a  creditor,  con- 
stitute an  act  of  bankruptcy,  unless  some 
satisfactory  explanation  of  the  denial  be 
made. 

Kentledge  or   Kintledge.— The  permanent 

ballast  of  a  ship  which  is  deemed  to  be  a 
part  of  such  ship.  The  ballast  usually 
takes  the  form  of  pigs  of  iron,  or  some  other 
weighty  material. 


Lagan. — See  Jettison. 

Land. — Every  species  of  ground  npon  the 
earth—meadows,  woods,  water  (the  land 
under)  and  marshes ;  the  term  also 
embodies  houses  and  all  buildings  upon  the 
land.  The  Interpretation  Act  1889  provides 
that  in  any  Act  of  Parliament  passed 
after  1850  the  term  "land"  includes 
messuages,  tenements,  hereditaments, 
houses  and  buildings  of  any  tenure. 

Land  Charge.— A  rent,  or  annuity,  or  any 
principal  moneys  charged  upon  land  other- 
wise than  by  deed  under  an  Act  of 
Parliament,  e.g.,  the  Land  Drainage  Act. 
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Land  Charges  Act  1888.— This  Act  pro- 
vides for  the  registration  of  all  land 
charges,  otherwise  such  charge  will  be 
void  as  against  a  purchaser  for  value  of  the 
land  so  charged. 

This  necessitates  a  double  registration  in 
the  case  of  assignments  for  the  benefit  of 
creditors  where  land  forms  part  of  the 
estate,  viz.,  (i)  under  the  Deeds  of 
Arrangement  Act  1870,  and  (2)  under  the 
Land  Charges  Act.  {See  Deed  of  Arrange- 
ment.) 

Landing  Weight.— The  weight  of  cargo  as  it 
is  taken  from  a  vessel  at  the  port  of  dis- 
charge. Sometimes  the  shipowner  reserves 
to  himself,  in  the  contract  of  affreightment, 
the  option  to  charge  his  freight  upon  the 
weight  of  the  cargo  "  as  shipped  "  or  "  as 
landed."  In  the  case  of  cargoes  which 
increase  in  weight  in  transit,  this  is  an 
important  advantage,  but  in  the  absence  of 
such  express  arrangement,  where  any 
difference  exists  between  the  weights 
"shipped"  and  "landed"  the  freight  is 
payable  upon  the  lower  weight,  whichever 
it  is. 

Landlord. — The  person  from  whom  lands  and 
tenements  are  held.  He  has  a  right  to 
distrain  for  the  rent  payable  to  him.  {See 
Distress.) 

Land  Tax. — A  tax  payable  annually  in  respect 
of  the  beneficial  ownership  of  land. 
Generally,  the  charge  is  upon  the  landlord, 
and  the  tenant  on  paying  same  may  deduct 
the  amount  from  the  next  payment  of  rent. 
Although  an  agreement  that  the  tenant 
shall  pa}'-  the  property  tax  without  any  fight 
of  deduction  from  the  rent  is  void,  the 
tenant  may  nevertheless  enter  into  a  bind- 
ing agreement  to  pay  and  bear  the  burden 
of  the  land  tax,  and  this  is  often  done. 

The  land  tax  was  first  imposed  in  1698, 
and  made  perpetual  in  1798.  The  amount 
to  be  paid  annually  was  a  f.xed  sum  of  a 
little  over  two  millions  sterling,  and  the 
counties  and  boroughs  had  each  to  con- 
tribute their  quota  based  upon  the 
valuations  of  1698. 

Provisions  have  been  made  for  the 
redemption  of  the  tax,  and  about  one-half 
of  the  two  millions  originally  levied  has 
been  redeemed. 


The  Finance  Act  1896  provides  for  the 
remission  of  land  tax  in  excess  of  one 
shilling  in  the  pound  on  the  annual  value  of 
the  land,  and  also-  provides  greater 
facilities  for  the  redemption  of  the  tax  and 
the  raising  of  the  redemption  money. 
Subject  to  certain  conditions  and  adjust- 
ments of  the  assessment  (where  necessary), 
the  land  tax  may  be  redeemed  (i)  by  the 
single  payment  of  a  capital  sum  equal  to 
thirty  times  the  sum  last  assessed  upon  the 
land  ;  or  (2)  by  the  payment  of  such  annual 
instalments  of  the  aforesaid  capital  sum  as 
may  be  agreed  upon,  subject  to  interest  at 
3  per  cent,  per  annum  on  so  much  of  the 
capital  sum  as  remains  unpaid.  In  the 
latter  case,  the  interest  is  payable  with  each 
instalment,  but  all  the  instalments  remain- 
ing unpaid  may  be  paid  at  any  time. 

Land  Transfer  Act  1897.— In  addition  to  the 
provisions  for  the  registration  of  transfers 
of  land  (which  are  not  dealt  with  here),  this 
Act  provides  for  the  establishment  of  a 
"  real  "  representative  of  persons  dying  after 
ist  January  1898. 

This  latter  portion  of  the  Act  may  be  sum- 
marised as  under  :  — 
(i)  Real  estate  vested  in  any  person 
without  right  of  survivorship  on 
death,  becomes  vested  in  the  personal 
representatives,  'as  if  a  chattel  real, 
notwithstanding  any  testamentary  dis- 
position. 

(2)  Real  estate  is  not  here  deemed  to 
include  land  of  copyhold  tenure,  or 
customary  freehold  requiring  an 
admission  or  any  other  act  on  the  part 
of  the  lord  to  perfect  the  title  ;  but 
the  Act  applies  to  real  estate  over 
which  a  person  executes  by  will  a 
general  power  of  appointment,  as  if  it 
were  real  estate  vested  in  him. 

(3)  The  personal  representatives  hold  the 
real  estate  in  trust  for  those  persons 
by  law  thereto  entitled,  and  such 
persons  have  the  same  power  of 
requiring  transfer  of  real  estate  as  they 
previously  had  as  to  personalty. 

(4)  Probate  and  administration  may  be 
granted  in  respect  of  real  estate, 
although  there  is  no  personal  estate, 
and   the   same    rules    of    law    as   to 
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chattels  real  and  the  dealing  with 
same  before  probate  or  administration 
and  as  regards  costs,  shall  ^pply  to 
real  estate,  provided  that  it  shall  not 
be  lawful  for  some  or  one  only  of  several 
joint  personal  representatives  to  sell 
or  transfer  real  estate  without  the 
sanction  of  the  Court. 
(5)  In  the  administration  of  the  estate  of 
a  deceased  person,  real  estate  shall  be 
subject  to  the  same  liabilities  for 
debts,  costs,  and  expenses,  and  shall 
be  administered  in  the  same  manner 
and  subject  to  the  same  incidents  as 
personalty,  provided  nothing  shall 
alter  or  affect  the  order  in  which  real 
and  personal  estate  are  respectively 
applicable  towards  payment  of  funeral 
and  testamentary  expenses,  debts 
and  legacies,  or  the  liability  of  the* 
real  estate  charged  with  the  payment 
of  legacies. 

Note. — Real  estate  was  previously  liable 
(in  the  hands  of  the  heir  or  devisee)  for 
the  payment  of  debts  of  the  deceased,  but 
only  as  a  subsidiary  fund — that  is,  after 
the  personalty  was  exhausted.  Now,  the 
real  estate  will  be  liable  in  the  hands  of  the 
personal  representatives  for  the  debts  of  the 
deceased,  and  the  representatives  may  deal 
with  such  realty  by  way  of  sale,  mortgage, 
or  otherwise  for  the  purpose  of  paying  the 
debts,  whether  the  real  estate  is  charged  for 
the  payment  of  debts  or  not,  but  the  realty 
still  remains  the  subsidiary  fundy  and  the 
residuary  personalty  the  primary  fund. 

As  the  Act  distinctly  provides  that 
nothing  therein  shall  affect  the  order  in 
which  real  and  personal  estate  are  respec- 
tively applicable  to  the  payment  of  debts, 
an  executor's  right  of  retainer  has  not  been 
extended  by  this  Act  to  real  estate. 

Real  estate  is  not  subject  to  the  payment 
of  the  legacies,  unless  specially  charged 
therewith  or  unless  the  Court  by  marshall- 
ing so  orders.  In  other  cases,  if  there 
should  be  insufficient  personalty  to  pay  all 
debts  and  discharge  the  legacies,  the 
legacies  either  fail  or  abate  as  the  case  may 
be,  and  this  rule  is  unaffected  by  this  Act. 
{See  title  Administration  of  Assets.) 

(6)  Where  a  person  dies  intestate  and 
possessed  of  real  estate,  the  Court  in 


granting  administration  shall  have 
regard  to  the  rights  of  persons  inter- 
ested in  the  real  estate  ;  and  the  heir- 
at-law,  if  not  one  of  the  next  of  kin, 
shall  be  equally  entitled  to  the  grant 
of  administration. 

(7)  At  any  time  after  the  death  of  the 
owner  of  land  his  personal  repre- 
sentatives may  assent  to  any  devise 
contained  in  the  will,  or  may  convey 
the  land  to  the  person  lawfully 
entitled,  either  subject  to  a  charge  for 
the  payment  of  moneys  which  the 
personal  representatives  may  be  liable 
to  pay,  or  without  any  such  charge ; 
and  upon  such  assent  or  conveyance 
the  liabilities  of  the  representatives  in 
respect  of  the  land  shall  cease,  except 
as  to  acts  done  by  them  before  such 
assent  or  conveyance.  At  the  expira- 
tion of  one  year  from  the  death,  if  the 
personal  representatives  have  failed  to 
convey  the  land  on  request,  the 
person  entitled  may  apply  to  the 
Court  for  an  order  to  convey. 

(8)  The  personal  representatives  of  a 
deceased  person  may  (in  the  absence 
of  a  contrary  provision  in  the  will), 
with  the  consent  of  the  person  entitled 
to  any  legacy,  or  residuary  share, 
appropriate  any  part  of  the  residuary 
estate,  whether  real  or  personal,  in 
satisfaction  of  the  legacy  or  share, 
provided  that  before  any  such 
appropriation  is  effected,  notice  of 
intention  to  so  appropriate  shall  be 
given  to  all  persons  interested  in  the 
residue.  There  shall  be  no  higher 
duty  payable  in  respect  of  a  legacy  so 
satisfied  than  there  would  be  under 
ordinary   circumstances. 

(9)  Nothing  in  the  Act  shall  affect  any 
debt  payable  in  respect  of  realty,  or 
impose  on  real  estate  any  duties 
other  than  those  previously  payable. 

Lapsed  Legacy. — See  Legacy. 

Lapsed  Policy. — A  policy  of  insurance  which 
has  ceased  to  have  effect  by  virtue  of  some 
default  of  the  assured;  generally  for 
failure  to  pay  the  premium  thereon. 

Larceny. — A  species  of  felony ;  the  unlawful 
carrying  away  of  things  personal,  with  the 
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intention  of   depriving   the   true   owner  of 
same. 

The  Sale  of  Goods  Act  (section  24)  pro- 
vides : — "Where  goods  have  been  stolen 
*'  and  the  offender  is  prosecuted  to  convic- 
"  tion,  the  property  in  the  goods  so  stolen 
"  re-vests  in  the  person  who  was  the  owner 
"  of  the  goods  or  his  personal  representa- 
"  tive,  notwithstanding  any  intermediate 
"  dealing  with  them,  whether  by  sale  in 
"market  overt  or  otherwise." 

Lateral  Additions. — Cross  additions  ;  the 
addition  of  amounts  which  are  all  upon  the 
same  line  (as  distinct  from  the  same 
column).  The  total  of  such  items  is  also, 
as  a  rule,  put  upon  the  same  line  as  the 
items  themselves. 

Law. — Law  is  "  a  rule  of  conduct  sanctioned 
"  by  authority,  by  which  certain  acts  are 
"either  enjoined  or  prohibited.  The 
"primary  objects  of  law  are  the  protection 
"  of  persons,  of  property,  and  of  society." 
The  three  principal  divisions  of  the  law 
are  the  Common  Law,  Statute  Law,  and 
Equity. 

Common  Law,  or  unwritten  law,  is 
founded  upon  the  maxims,  customs,  and 
observances  which  have  acquired  force  by 
immemorial  usage.  The  best  evidence  of 
what  the  common  law  is,  is  obtained  from 
the  decisions  of  the  Courts. 

"  The  authenticity  of  these  customs, 
"  rules,  and  maxims  rests  entirely  upon 
"  reception  and  usage,  as  declared  by  our 
"Judges,  who  are  the  sworn  dep'Ositaries 
"  and  interpreters  of  our  law." 
{See  title  Custom.) 

Statute  LaWy  or  written  law,  consists  of 
statutes,  or  Acts  of  Parliament,  i.e.,  law 
made  by  the  Sovereign  with  the  advice  and 
consent  of  the  Lords  spiritual  and  tem- 
poral and  the  Commons  in  Parliament 
assembled.  Before  an  Act  is  passed  it  is 
called  a  Bill,  and  after  passing  the  Houses 
of  Parliament  it  operates  from  the  date 
when  it  receives  the  Royal  assent,  unless 
otherwise  provided  for. 

Acts  of  Parliament  are  either  (i)  public, 
(2)  special,  or  (3)  private.  Where  common 
law  and  statute  law  differ,  the  common  law 
gives  place  to  the  statute,  whilst  an  old 
statute  gives  place  to  a  contrary  new  one. 


With  regard  to  the  construction  of  a 
statute  passed  for  revenue  purposes.  Lord 
Cairns  said  :  — 

"  The  principle  of  all  fiscal  legislation 
"  is   this — if    the    person     sought    to   be 
"  taxed  comes  within  the  letter  of  the  law, 
"  he   must   be   taxed,   however   great  the 
"  hardship  may  appear  to  be.     In  other 
"  words,  if    there   be    admissible    in  any 
"  statute  what  is  called  an  equitable  con- 
"  struction,  certainly  such  a  construction 
"  is  not    admissible    in    a    taxing  statute, 
"  where  you    can    simply    adhere    to  the 
"words  of  the  statute." 
Equity  is    a    species    of    unwritten  law, 
which  had  its  origin  in  the  necessity  of  pro- 
viding relief    in    special    cases    where  the 
common    law    was    harsh,     or    silent,     or 
altogether  inapplicable. 

"  From  the  effect  of  time  and  precedent, 
"  equity  rules  and  decisions  have  become 
"  -fixed  laws  themselves ;  sometimes  supply- 
"  ing,  sometimes  controlling,  as  accident  or 
"  occasion  may  have  directed,  the  institutes 
"  of  common  and  statute  law." 

"  The  distinction  between  law  and 
"  equity  is  a  matter  of  form  and  history 
"  rather  than  of  substance  or  of  principle. 
"A  Court  of  Equity  is  now  bound  by 
"  settled  rules  and  precedents  as  completely 
"  as  a  Court  of  Law." 

As  a  result  of  the  Judicature  Acts,  and 
the  rules  and  orders  made  thereunder,  one 
uniform  system  of  procedure  has  been 
established  in  the  Courts  of  Law  and 
Equity  ;  law  and  equity  are  to  be  concur- 
rently administered,  and  where  there  is  any 
conflict  or  variance  between  the  rules  of 
equity  and  the  rules  of  common  law  with 
reference  to  the  same  matter,  the  rules  of 
equity  are  to  prevail. 

The  House  of  Lords  have  declared  that 
upon  points  of  law  they  are  themselves 
bound  by  their  own  previous  decisions, 
which  can  only  (where  necessary)  be 
affected  by  the  Legislature. 

Law  Merchant. — One  of  the  branches  of  the 
unwritten  or  common  law,  consisting  of  a 
system  of  customs  which  for  the  benefit  of 
commerce  have  been  ingrafted  into  the 
common  law  so  that  they  may  render  valid 
all  commercial  transactions  which  have 
been  based  upon  such  customs. 
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Lay  Corporations.— Bodies  politic  ;  (i)  civil 
for  temporal  purposes,  and  {2)  eleemosynary 
for  charitable  purposes. 

Lay  Days. — See  Demurrage. 

Lease. — A  grant  of  property  for  life,  or  a 
period  of  years  certain,  or  from  year  to  year, 
by  one  whO'  has  a  greater  interest  in  the 
property  than  that  granted.  The  considera- 
tion is  generally  an  annual  payment, 
although  sometimes  the  greater  portion  of 
the  consideration  consists  of  a  lump  sum, 
called  a  premium. 

The  grantor,  who  is  possessed  of  the 
"  reversion,"  is  called  the  lessor,  whilst  the 
person  to  whom  the  property  is  granted  is 
called  the  lessee. 

A  lease  is  sometimes  called  a  demise. 

[See  Depreciation,  Disclaimer.) 

Leasehold. — A  dependent  tenure  derived  from 
a  freehold  or  copyhold  estate. 

Leaseholds  are  personal  estate,  whatever 
the  length  of  the  term,  but  on  the  death  of 
the  lessee  they  are  subject  (if  at  all)  to  suc- 
cession duty  and  not  legacy  duty. 

Ledger. — The  principal  book  employed  in  the 
system  of    bookkeeping    by  double  entry, 
wherein  all  the  transactions  recorded  in  the 
Journal   and   the    subsidiary     aids   thereto 
(such  as  Sales  Book,  Purchase  Book,  &c.) 
are  focussed,   classified,   and  arranged  for 
the  purpose  of    ready    reference.      In  the 
earlier  days  of  "  double  entry,"  when  the 
Journal  (itself)  recorded  the  whole  of  the 
transactions  and  was  probably  looked  upon 
as  the  principal  book   of  the   system,   the 
Ledger  was  regarded  in  the  light  of  a  mere 
index  to  the  Journal.    But  this  view  is  only 
correct  to  the  extent  that  the  Ledger  is  an 
index  to  the  Journal  and  all  the  modern  sub- 
sidiary books  in  so  far  as  it  contains  a  sum- 
mary of  the  contents  of  them  all.    The  word 
Ledger  is,  of  course,  used  in  the  comprehen- 
sive sense  that  all  subdivisions  of  the  Ledger 
(personal,  nominal,  and  otherwise)  are  really 
one  book.     That  the  Ledger  is,  and  was 
always  intended  to  be,  the  dominant  book 
of  the  system  does  not  appear  to  be  doubted 
at  the  present  time. 

[See  Bookkeeping,  Consignment  Ledger, 
Doubtful  Debts  Ledger,  General  Ledger, 
Intermediate     Ledger,     Nominal     Ledger, 


Personal  Ledger,  Private  Ledger,  Sectional 
Ledgers,  Sundries  Ledger,  Tabular  Ledger.) 
In  regard  to  Loose-leaf  Ledgers,  see  title  Slip 
Bookkeeping. 

Leeman's  Act,— See  Bank  Shares. 

Legacy. — A  gift  of  personalty  by  will. 
Legacies  may  be  divided  into  three  main 
classes,  viz.,  general  (or  pecuniary), 
specific,  and  demonstrative;  but  there  are 
other  qualifications,  such  as  vested,  con- 
tingent, cumulative,  substitutional,  legacies 
in  satisfaction,  &c. 

General  Legacy. — One  payable  out  of  the 
general  assets  of  the  testator. 

Specific  Legacy. — ^A  bequest  of  a  par- 
ticular or  specific  part  of  the  personalty  of 
the  testator. 

Demonstrative  Legacy. — ^A  bequest  which, 
though  general  in  its  nature,  is  primarily 
payable  out  of  a  specific  fund  which  has 
been  appointed  for  this  purpose  by  the 
testator,  but  which,  upon  the  failure  or 
ademption  of  the  primary  fund,  is  entitled 
to  rank  as  a  general  legacy. 

Vested  or  Contingent  Legacy. — A  legacy 
is  said  to  be  vested  when  the  right 
of  the  property  therein  is  acquired  not- 
withstanding the  postponement  of  the 
actual  enjoyment  of  it,  and  the  term  is  used 
to  distinguish  it  from  a  contingent  legacy, 
which  depends  upon  the  fulfilment  of  some 
condition,  such  as  the  attaining  of  a  certain 
age  or  otherwise,  the  legacy  lapsing  upon  the 
death  of  the  legatee  before  the  fulfilment 
of  the  condition.  A  legacy  which  is  purely 
personal  is  payable,  if  vested,  notwithstand- 
ing the  death  of  the  legatee  before  the  time 
appointed  for  payment,  and  lapses  if  con- 
tingent only,  but  a  legacy  charged  upon 
land  lapses  on  the  death  of  the  legatee 
before  the  appointed  time  for  payment  or 
vesting  (as  the  case  may  be),  whether  the 
legacy  be  vested  or  contingent. 

Cumulative  Legacy. — ^Where  a  testator  in 
the  same  instrument  or  different  instru- 
ments bequeaths  two  or  more  legacies  to  the 
same  person,  and  it  is  considered  that  the 
testator  intended  the  legatee  to  take  all,  the 
legacies  are  termed  cumulative,  but  where  it 
is  considered  that  the  intention  was  that  the 
legatee  should  take  one  legacy  only,  that 
legacy  is  termed  substitutional. 
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Legacies  in  satisfaction  are  such  as  are  coil- 
sidered  to  have  been  bequeathed,  whether 
by  express  or  implied  intention,  in  satisfac- 
tion and  as  an  extinguishment  of  some 
claim  on  the  testator.  The  chief  classes  are 
those  in  satisfaction  of  debts  and  portions. 

Abatement. — Should  the  assets  of  the 
testator  be  insufficient  to  pay  the  debts  and 
legacies,  the  legacies  must  be  abated. 

As  between  the  legacies  themselves, 
general  or  pecuniary  legacies  must  first 
abate,  and  then  specific  legacies  abate 
pari  passu  on  the  exhaustion  of  the  general 
legacies.  Demonstrative  legacies  axe 
treated  as  specific  whilst  the  primary  fund 
exists,  and  as  general  legacies  on  the  failure 
of  that  fund.  Demonstrative  legacies  are 
thus  favourable  to  legatees  in  so  far  as  (like 
specific  legacies)  they  are  not  liable  to 
ademption  and  yet  have  the  advantages  of  the 
latter  as  regards  abatement,  should  the 
primary  fund  exist. 

Interest. — General  legacies  carry  interest  at 
4  per  cent,  from  the  date  they  are  payable, 
but  as  they  are  not  (ordinarily)  enforceable 
until  a  year  from  the  death,  they  accord- 
ingly carry  interest  from  that  date  unless 
the  testator  has  expressly  fixed  an  earlier 
date  for  payment.  Legacies  charged  on 
land,  legacies  to  infant  children  not  other- 
wise provided  for,  and  legacies  in  satisfac- 
tion of  debts  (upon  which  interest  was  pay- 
able) carry  interest  at  4  per  centum  per 
annum  from  the  death  of  the  testator. 

Specific  Legacies  carry  interest  from  the 
time  they  are  payable,  but  as  such  legacies 
are  deemed  to  be  severed  from  the  estate  for 
the  benefit  of  the  legatee,  as  from  the  date 
of  the  death  of  the  testator,  they  carry 
interest  or  other  accretion  from  that  date, 
even  where  there  is  an  express  direction  to 
postpone  payment  of  the  legacy. 

Lapse. — If  a  legatee  predecease  the  testator, 
the  intended  legacy  lapses  and  falls  into  the 
residue  of  the  estate,  but  if  the  legatee  be  a 
child  or  other  issue  of  the  testator,  and  pre- 
decease the  testator,  leaving  issue  living  at 
the  time  of  the  death  of  the  testator,  then 
such  intended  legacy  does  not  lapse  (un- 
less a  contrary  intention  appears  in  the 
will),  but  takes  effect  as  if  the  death  of 
such     intended     legatee     had     happened 


immediately     after     the      death     of     the 
testator. 

Limitation. — No  action  shall  be  brought 
to  recover  any  legacy  except  within  twelve 
years  after  the  right  to  receive  same  has 
accrued  to  some  person  capable  of  giving  a 
discharge  therefor,  or  within  twelve  years 
after  a  written  acknowledgment,  or  the  last 
acknowledgment  if  more  than  one  [:^'j  &  38 
Vict.  c.  57).  This  applies  to  a  share  of  the 
residue  under  a  willy  but  an  action  to 
recover  a  share  of  the  personal  estate  of  an 
intestate  may  be  brought  within  twenty 
years  after  a  right  to  receive  same  has  accrued, 
the  time  so  prescribed  by  Lord  St. 
Leonard's  Act  remaining  unaltered.  {See 
Administration  of  Assets,  Donatio  mortis 
causd.   Gift  inter  vivos,   Legacy   Duty.) 

Legacy  Duty. — The  duty  levied  upon  such 
of  the    personal    property    of    a  deceased 
person  as  passes  to  a  legatee  or  next-of-kin. 
For  the  purposes  of  duty  a  legacy  is  a 
gift  by  will  or  devolution  on  intestacy,  to  be 
paid  or  satisfied  out  of  the  following  main 
classes  of  property  of  the  deceased  :  — 
(i)  Pure  personalty  (leaseholds  are,  how- 
ever, subject  to  succession  duty,  not 
legacy  duty). 
(2)  Realty  which,  at  the  date  of  the  death 
would     be     treated     in     equity     as 
personalty. 

The  liability  to  legacy  duty  does  not 
depend  upon  the  situation  of  the  property 
within  the  jurisdiction  of  the  Court  of  the 
United  Kingdom,  but  upon  the  domicile  of 
the  deceased  being  within  the  United  King- 
dom, (i)  Donations  mortis  causa,  (2) 
bequests  to  executors,  (3)  the  profits 
derived  from  the  office  of  executor  (ex- 
pressly conferred  by  the  will),  and  (4)  for- 
giveness of  a  debt  due  to  the  testator,  axe 
all  subject  to  legacy  duty,  as  also  are  ordinary 
pecuniary  legacies  to  professional  executors 
and  fixed  annual  payments  for  the  services 
of  executors,  but  7iot  profit  costs.  {See 
Executor.) 

The  husband  or  wife  of  the  deceased  is 
not  chargeable  with  legacy  duty. 

Lineals,  and  the  husbands  or  wives  of 
such  persons  (otherwise  chargeable  with  i 
per  cent.),  are  exempt  from  legacy  duty  if 
estate  duty  has  been  paid  upon  the  estate. 
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The  rate  of  duty  chargeable  depends  upon 
the   degree     of    relationship     between   the 
deceased  and  the  legatee  or  next-of-kin,  as 
follows :  — 
Lineals  of   the   deceased,  or 
their    husbands    or    wives 
(subject    to    the   foregoing)     i  per  cent. 
Brothers  and   sisters   of  the 
deceased  and  their  descen- 
dants, or  the  husbands  or 
wives  of    such    persons  ...     3     ,,       ,, 
Uncles  and  aunts  of  the  de- 
ceased   and    their    descen- 
dants, or  the  husbands  or 
wives  of  such  persons    ...     5     ,,       „ 
Great  uncles  and  great  aunts 
of  the  deceased  and  their 
descendants    or    the    hus- 
bands   or    wives    of    such 

persons  6     ,,       ,, 

Any  person  whose  relation- 
ship is  more  remote,  or 
who  is  a  stranger  in  blood 

to  the  deceased      10     ,,       ,, 

(55  Geo.  III.,  c.  184,  Schedule,  Part  III.) 

Relations  of  the  husband  or  wife  of  the 
deceased  are  chargeable  with  duty  at  the 
rate  of  10  per  cent.,  unless  they  are  them- 
selves related  in  blood  to  the  deceased. 

Exemptions  from  Legacy  Duty  [inter 
alia)  : — 

(i)  Legacies  to  the  husband  or  wife  of  the 
deceased. 

(2)  Legacies  to  lineals,  &c.,  if  estate  duty 
has  been  paid. 

(3)  Legacies  to  or  for  the  benefit  of  the 
Royal  Family. 

(4)  Specific  legacies  under  the  value  of 
;^2o,  but  pecuniary  legacies  and 
shares  of  residue  under  that  amount 
are  chargeable. 

(5)  Money  left  to  pay  duty  if  payable  out 
of  a  fund  other  than  the  legacy. 

Note. — A  direction  that  a  legacy  is  to 
be  ''free  of  duty"  amounts  to  an 
increase  of  the  legacy  itself,  and  a 
specific  bequest  "  free  of  duty " 
amounts  to  a  further  pecuniary  legacy 
to  the  extent  of  the  duty.  The  result 
of  the  exemption,  therefore,  is  that 
legacies  "  free  of  duty  "  (that  is,  the 
duty  is  to  be  paid  out  of  the  general 


residue)  are  chargeable  only  iiy 
respect  of  the  amount  received  by  the 
legatee,  but  legacies  not  bequeathed 
free  of  duty  (which  term  necessarily 
includes  residuary  bequests)  are 
chargeable  upon  the  gross  sum — that 
is,  the  legacy  is  liable  to  "  com- 
pound duty."    Thus  :  — 

[a)  A  bequest  to  A.  of  ;^i,ooo,  free  of 
duty  (supposing  the  rate  to  be  10 
per  cent.)  would  be  chargeable 
with  ;^ioo,  although  the  legatee 
receives  ^1,000  net,  the  money  left 
to  pay  the  duty  being  exempt,  as 
it  is  payable  out  of  another  (the 
residuary)  fund. 

[b)  A  bequest  to  A.  of  ;^i,ooo,  not 
expressed  to  be  free  of  duty,  would 
also  be  chargeable  with  £ioOy 
although  in  this  case  the  legatee 
receives  ordy  ^900  net.  The 
reason  of  this  is  that  duty  is  pay- 
able upon  the  duty,  such  duty  not 
being  payable  out  of  another  fund 
— it  is  paid  out  of  the  same  fund, 
i.e.,  the  legacy. 

[c)  A  residuary  bequest  to  A.,  which 

results  in  a  fund  of  ^^1,000,  would 
be  chargeable  with  ;^ioo,  although 
(as  in  [b]  )  the  residuary  legatee 
receives  only  ;^9oo  net.  Here, 
again,  leigacy  duty  is  payable  upon 
the  duty,  such  not  being  payable 
out  of  another  fund.  Having 
ascertained  the  residue,  there  is 
no  other  fund,  and  the  duty  must 
necessarily  come  out  of  the  same 
fund,  i.e.,  the  residue. 

(6)  Estates  of  which  the  whole  of  the 
personalty  does  not  exceed  ;^ioo. 

(7)  Estates  the  net  value  of  which 
(exclusive  of  property  settled  other- 
wise than  by  the  will  of  the  deceased, 
but  inclusive  of  all  real  and  personal 
property  in  respect  of  which  estate 
duty  is  payable  upon  the  death  of  the 
deceased)  does  not  exceed  ;(^i,ooo,  pro- 
vided  estate  duty  has  been  paid 
thereon. 

(8)  Books,  prints,  and  specific  articles 
given  to  a  corporation  for  preservation 
and  not  for  sale,  and  plate,  furniture, 
and  the    like,    not    yielding  income. 


Legacy] 


262 


[Legacy 


given  to  different  persons  in  succes- 
sion ;  the  duty  will,  however,  be  pay- 
able in  the  latter  case  when  the 
subject-matter  passes  to  a  person 
competent  to  dispose  thereof. 


Where  an  annuity  is  bequeathed  the  duty 
is  payable  upon  the  principal  value  in  four 
annual  instalments,  and  such  value  is  ascer- 
tained from  the  succession  duty  tables. 
Simple  interest  at  the  rate  of  3  per  cent,  per 
annum  without  deduction  for  income  tax  is 
payable  upon  all  unpaid  instalments  of  the 
duty,  the  first  payment  being  due  on  the 
completion  of  the  payment  of  the  first  year's 
annuity.  If  the  annuitant  dies  before  the 
four  years  have  expired,  legacy  duty  is  pay- 
able only  upon  so  many  of  the  payments  of 
the  annuity  as  actually  became  due  and  pay- 
able. If  the  annuity  is  determined  within 
the  four  years  by  any  contingency  other  than 
the  death  of  the  annuitant,  future  payments 
of  duty  cease,  and  any  over-payment  of  duty 
may  be  recovered. 

Where  an  annuity  is  charged  upon  a  legacy, 
the  annuity  is  valued  and  duty  is  payable 
thereon ;  the  legacy  being  subject  to  duty 
after  deduction  of  the  value  of  the  annuity. 
In  such  a  case,  the  legatee  (not  the  executor) 
pays  the  duty  upon  the  annuity,  and,  subject 
to  any  provision  in  the  will,  may  retain  such 
duty  out  of  the  annuity.  Where  a  specified 
sum  is  bequeathed  to  purchase  an  annuity, 
duty  is  payable  upon  that  sum,  but  where  a 
direction  is  given  to  purchase  an  annuity  of 
a  certain  amount,  daty  is  payable  upon  the 
principal  value  of  such  an  annuity  accord- 
ing to  the  succession  duty  tables. 

Legacies  given  subject  to  a  contingency 
are  chargeable  as  absolute  legacies,  but  if  the 
contingency  happens,  the  duty  may  be 
adjusted  by  repayment  or  by  a  further 
payment,  as  the  case  may  be. 

The  duty  upon  legacies  given  in  joint 
tenancy  is  payable  by  the  joint  tenants  in 
proportion  to  their  dutiable  interests. 

A  legacy  may  be  disclaimed,  when  no  duty 
will  be  payable  thereon,  and,  where  a  legacy 
is  released  or  compounded  for,  the  duty  is 
payable  upon  the  consideration  therefor.  In 
case  a  legacy  is  given  in  satisfaction  of  another 


legacy,  duty  is  not  payable  upon  both  sub- 
jects, but  only  upon  that  which  will  yield  the 
greater  duty. 

Where  a  legacy  is  to  be  enjoyed  by  persons 
in  succession  the  duty  thereon  (if  chargeable) 
is  ascertained  as  follows  : — 

(i)  If  all  the  persons  interested  are  charge- 
able at  the  same  rate,  the  duty  is  pay- 
able upon  the  legacy  as  if  it  were  a 
bequest  to  one  and  the  same  person. 

(2)  If  the  persons  interested  are  charge- 
able at  different  rates,  the  persons 
having  life  or  other  temporary  in- 
terests are  to  be  charged  upon  such 
interests  as  if  the  annual  income  from 
the  legacy  had  been  given  to  them  by 
way  of  annuity,  and  the  person  who 
becomes  absolutely  entitled  will  be 
chargeable  with  duty  upon  the  corpus 
when  it  falls  into  possession. 

Legacy  duties  are  due  on  the  death  of  the 
deceased,  but  are  calculated  upon  the  value 
of  the  legacy  at  the  date  ot  payment  or 
retainer,  so  that  accretions  (if  any)  since  the 
death  are  subject  to  duty.  Thus,  in  ascer- 
taining the  residue  for  the  purpose  of  duty, 
all  rents,  dividends,  interest,  and  profits 
arising  subsequently  to  the  death  from  the 
personal  estate  (or  from  real  estate  directed 
by  the  will  to  be  sold),  and  all  accretions 
thereon  down  to  the  time  of  computing  the 
duty  must  be  considered  as  part  of  the  estate 
and  be  accounted  for  accordingly.  Such 
assets  of  the  estate  as  shall  have  been 
converted  into  money  must  be  brought  into  the 
Residuary  Account  at  the  realised  amounts, 
whilst  such  property  as  shall  not  have  been 
so  converted  is  to  be  brought  into  account  at 
its  value  on  the  day  of  rendering  the 
account,  stocks  and  shares  unconverted 
being  taken  at  the  "  medium  price  "  of  that 
day. 

Executors,  or  other  personal  representa- 
tives of  a  deceased  person,  paying,  and 
legatees  receiving,  any  legacy,  residue,  or 
share  of  residue,  which  is  liable  to  duty,  with- 
out taking  or  signing  a  receipt  therefor  in  the 
prescribed  form,  are  subject  to  a  penalty  of 
10  per  cent,  upon  the  amount  or  value  of 
such  legacy,  &c. 

Every  legacy  receipt  must  be  dated  on  the 
day  of  signing  same,  and  the  duty  thereon 
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must  be  paid  within  21  days  from  the  date 
thereof  (and  the  amount  of  the  duty  stamped 
on  the  receipt)  under  a  penahy  of  10  per 
cent,  upon  the  amount  of  the  duty.  If  the 
duty  is  not  paid  within  three  months  from 
the  date  of  the  receipt  the  penahy  is  10  per 
cent,  upon  the  amount  or  value  of  the  legacy, 
&c. 

The  legacy  receipt  should  express  the 
names  of  the  deceased,  the  executor  and 
legatee,  the  degree  of  relationship  of  the 
legatee  to  the  deceased,  the  nature  and  extent 
of  the  bequest,  the  amount  or  value  of 
same,  the  amount  of  duty  payable  thereon, 
and  any  further  explanations  which  may  be 
considered  necessary. 

Unpaid  legacy  duties  are  Crown  debts, 
and  where  a  legacy  is  paid  without  deduction 
of  legacy  duty  where  payable,  both  parties 
(representative  and  legatee)  are  Crown 
debtors. 

Apart  from  the  penalties  mentioned  above, 
all  legacy  duty  in  arrear  {i.e.,  not  paid  within 
21  days  from  the  date  of  the  legacy  receipt) 
is  subject  to  interest  at  the  rate  of  4  per 
cent,  per  annum,  and  since  the  Finance  Act 
1896  simple  interest  upon  legacy  duty  is 
payable  from  the  date  of.  the  death  of  the 
deceased  at  3  per  cent,  per  annum,  without 
deduction  of  income  tax. 

The  burden  of  the  duty  falls  upon  the 
legatee  and  not  upon  the  estate  of  the 
deceased,  unless  an  express  direction  to  the 
contrary  is  contained  in  the  will  ;  and,  even 
then,  should  the  residue  prove  insufficient,  the 
legatee  must  pay  the  duty  or  balance  thereof, 
and  this  is  so,  even  where  the  legatee  is  the 
creditor  of  a  third  party  and  the  legacy  is  ex- 
pressed to  be  in  satisfaction  of  the  debt  due 
from  such  third  party. 

(5^^  Free  of  Duty,  Legacy,  Succession  Duty.) 
Legacy  Receipt. — See  Legacy  Duty. 

Legal  Assets.— Property  which  creditors 
might  make  available  in  a  Court  of  Law  for 
the  payment  of  the  debts  of  a  deceased 
person,  such  property  having  devolved  upon 
the  personal  representative  for  that  purpose, 
simply  by  virtue  of  his  office. 

Equitable  assets  are  property  which  creditors 
could  make  available  only  in  a  Court  of  Equity 
for  the  payment  of  debts,  either  from  its 
peculiar  nature  or  because  of  some  express 
disposition  of  such  property. 


An  executor  can  only  exercise  his  right  of 
retainer  out  of  legal  assets,  but  otherwise  the 
distinction  between  the  two  classes  of  assets 
has  lost  much  of  its  importance  as  a  result  of 
recent  legislation.  As  a  result  of  the  Land 
Transfer  Act  1897  all  real  estate  (except 
copyholds)  will  now  be  treated  as  legal  assets, 
but  an  executor's  right  of  retainer  has  not 
been  thereby  extended  to  real  estate. 

Legal  Estate. — An  estate  in  the  contempla- 
tion of  a  Court  of  Law,  as  distinguished  from 
an  equitable  estate,  to  which  a  person  was 
entitled  only  in  contemplation  of  a  Court  of 
Equity. 

In  the  case  of  a  trust  the  legal  estate  is 
vested  in  the  trustee,  and  the  interest  of  the 
cestui  que  trust  is  called  an  equitable  estate. 

"  The  trustee,  by  virtue  of  his  legal  estate, 
"  has  the  right  and  power  to  receive  the  rents 
"  and  profits;  but  the  cestui  que  trust  is  able, 
•'  by  virtue  of  his  estate  in  equity,  at  any  time 
"  to  oblige  his  trustee  to  come  to  an  account, 
"  and  hand  over  the  whole  of  the  proceeds." 

"  When  a  person  has  an  estate  at  law  and 
"does  not  hold  it  subject  to  any  trust,  he 
"has,  of  course,  the  same  estate  in  equity, 
"  but  without  any  occasion  for  resorting  to  its 
"aid  ...  his  legal  title  is  sufficient; 
"  the  law  declares  the  nature  and  incidents  of 
"his  estate,  and  equity  has  no  ground  for 
"  interference."     [Williams.] 

Legal  Mortgage. — One  whereby  the  legal 
estate  of  the  mortgaged  property  is  in  the 
mortgagee,  the  mortgagor  retaining  only  the 
equity  of  redemption. 

{See  Equitable  Mortgage.) 

Letter  of  Credit. — See  Circular  Letter  of 
Credit. 

Letter  of  Indemnity.— A  written  indemnity 
containing  an  undertaking  by  the  person  or 
persons  signing  and  issuing  same  to  secure  the 
person  or  persons  to  whom  it  is  addressed 
and  delivered  from  loss  or  damage  which  may 
arise  on  the  happening  or  failure  to  happen 
of  some  specified  event,  or  the  performance 
or  non-performance  of  some  particular  act,  as 
the  case  may  be.     {See  Guarantee.) 

Letter  of  Licence.— 5^^  Deed  of  Arrange- 
ment. 

Letters  of  Administration. — See  Adminis- 
tration, Letters  of. 
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Letters  of  Regret. — Letters  forwarded  to 
applicants  for  stock  or  shares,  stating  that  no 
allotment  has  been  made  to  them,  and  at  the 
same  time  returning  the  deposits  made — so 
called  from  the  fact  that  they  are  usually 
commenced,  "  /  regret  to  mform  you,"  &c. 

Lex  mercatoria. — See  Law  Merchant. 

Lex  non  scripta. — The  unwritten  or  common 
law,  comprising  general  and  particular 
customs  and  particular  local  laws. 

Liability. — An  obligation  ;  the  state  of  being 
obliged  in  law  or  equity  to  perform  some  act. 
The  liability  of  members  of  a  joint  stock 
company  may  be  limited  or  unlimited,  whilst 
limited  liability  may  be  subdivided  into  (i) 
limited  by  shares,  (2)  limited  by  guarantee. 

Limited  by  shares. — Where  a  company  is 
formed  upon  the  principle  that  the  liability  of 
its  members  shall  be  limited  to  the  amount 
unpaid  on  their  shares,  no  contribution  shall 
be  required  from  any  member  exceeding  the 
amount  (if  any)  unpaid  on  the  shares  held  by 
him.  {See  Contributory.)  If  any  company 
registered  under  the  Companies  Act  1862 
carries  on  business  when  the  number  of  its 
members  is  less  than  seven,  for  a  period  of 
six  months  after  the  number  has  been  so 
reduced,  every  person  who  is  a  member  of 
such  company  during  the  time  that  it  so 
carries  on  business  after  such  period  of  six 
months,  and  is  cognisant  of  the  fact  that  it  is 
so  carrying  on  business  with  fewer  than 
seven  members,  shall  be  severally  liable  for  the 
payment  of  the  whole  of  the  debts  of  the 
company  contracted  during  such  time  [query 
after  six  months),  and  may  be  sued  for  the 
same,  without  the  joinder  in  the  action  or 
suit  of  any  other  member.     (Section  48.) 

A  banking  company,  although  registered  as 
a  limited  company,  is  not  entitled  to  limited 
liability  in  respect  of  its  notes.  (1879  Act, 
section  6.) 

A  limited  company  may,  by  special  resolu- 
tion, declare  that  a  portion  of  its  uncalled 
capital  shall  not  be  called  up,  except  in  the 
event  and  for  the  purpose  of  the  company 
being  wound  up. 

Ordinarily  the  liability  of  a  director  of  a 
company,  apart  from  fraud  and  acts  tiltra 
vires,  is  that  of  an  ordinary  member  (if 
a    member)    in    respect    of    the    shares    he 


may  hold,  but  the  Companies  Act  1867 
provides  that  the  liability  of  the  directors 
of  a  limited  company  may  be  unlimited 
if  so  provided  by  the  memorandum  of 
association  (as  originally  prepared  or  altered 
by  special  resolution).  This  provision 
is,  however,  not  taken  advantage  of,  and  may 
be  regarded  as  a  "  dead  letter."  [See  Reserve 
Liability.) 

Limited  by  guarantee. — Where  a  company  is 
formed  and  registered  under  the  Act  of  1862 
upon  the  principle  that  the  liability  of  its 
members  shall  be  limited  to  such  amount  as 
the  members  respectively  undertake  to  con- 
tribute to  the  assets  of  the  company  in  the 
event  of  the  same  being  wound  up,  no  con- 
tribution shall  be  required  from  any  member 
exceeding  the  amount  so  guaranteed. 

Unlimited  liability. — Where  a  company  is 
formed  upon  the  principle  that  the  liability 
of  its  members  shall  be  unlimited,  the 
members  are,  or  any  one  of  them  is,  liable  to 
the  full  amount  of  their  or  his  estate  for  the 
debts  of  the  company. 


The    Bankruptcy    Act    1883    (section   37) 
provides  that  '.^— 

" '  Liability  '  shall  for  the  purposes  o 
"  this  Act  include  any  compensation  for 
"  work  or  labour  done,  any  obligation  or 
"  possibility  of  an  obligation  to  pay  money 
"  or  money's  worth  on  the  breach  of  any 
"express  or  implied  covenant,  contract, 
"  agreement,  or  undertaking,  whether  the 
"  breach  does  or  does  not  occur,  or  is  or  is 
"  not  likely  to  occur,  or  capable  of  occur- 
"  ring  before  the  discharge  of  the  debtor, 
"  and  generally  it  shall  include  any  express 
"or  implied  engagement,  agreement,  or 
"  undertaking  to  pay,  or  capable  of  result- 
"  ing  in  the  payment  of  money  or  money's 
"  worth,  whether  the  payment  is,  as  respects 
"  amount,  fixed  or  unliquidated  ;  as  respects 
"  time,  present  or  future,  certain  or 
"  dependent  on  any  one  contingency,  or  on 
"  two  or  more  contingencies  ;  as  to  mode 
"  of  valuation,  capable  of  being  ascertained 
"by  fixed  rules,  or  as  matter  of  opinion." 
{See  Joint  and  Several  Liability,  Limited 
Company.     Societe  en  Commandite.) 

License  (or  licence). — A  grant  of  permission 
or  authority  given  to  another  to  do  some  act. 
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The  penalties  imposed  by  the  Licensing  Act 
1872  for  selling  or  exposing  for  sale  by  re- 
tail, intoxicating  liquors  without  a  license  are 
not  incurred  by  the  following : — 

(i)  The  heirs,  executors,  administrators,  or 
assigns  of  any  licensed  person  who  dies 
before  the  expiration  of  his  license  ;  or 

(2)  The  trustee  (of  the  property)  of    any 
licensed  person  who  is  adjudged  bank- 
rupt, or  whose  affairs  are  liquidated  by 
arrangement    before    the  expiration  of 
his  license. 
Provided    that    such  sale  or  exposure  tor 
sale  be  made  upon  the  licensed  premises,  and 
takes  place  pending  the  holding  of  the  special 
licensing  session  next  ensuing,  or  the  second 
session  next  ensuing  when   the  first  session 
takes  place  withm  14  days  after  the  death  of 
the  licensee,  or  appointment  of  a  trustee,  as 
the  case  may  be. 

At  such  session  the  representative  of  a 
deceased  licensee  or  the  trustee  of  a  bankrupt 
licensee,  or  a  new  tenant  to  whom  the  interest 
in  the  license  has  been  assigned,  may  apply 
for  a  grant,  or,  if  he  should  so  desire,  the  new 
tenant  may  apply  for  a  temporary  transfer 
before  such  session  is  held. 

Lien. — Lien  may  be  divided  into  three  main 
classes,  viz.  : — 

[a)  Possessory. 

[b)  Equitable,  and 
{c)  Maritime. 

A. — Possessory. — A  right  of  a  person  who 
has  possession  of  goods  which  belong  to 
another  to  retain  them  whilst  a  debt  or  other 
money  demand  due  or  payable  by  the  owner 
to  the  person  claiming  to  exercise  the  right 
remains  unsatisfied. 

Possessory  liens  may  be  subdivided  into 
{a)  particular  (or  specific)  and  [b)  general. 

A  particular  lien  is  a  common  law  right  to 
retain  the  particular  property  or  thing  in 
respect  or  on  account  of  which  the  debt  or 
claim  arises  ;  whilst  a  general  lien  is  a  right 
to  retain  the  property  of  another  person,  not 
only  in  respect  of  specific  charges,  but  for  a 
general  balance  of  account.  The  law  favours 
a  particular  as  against  a  general  lien,  so  that 
the  former  may  arise  out  of  an  express  or 
implied  agreement  or  by  implication  of  law, 
but    a    general    lien,    not    existing    in    the 


common  law,  will  only  be  allowed  where 
justified  by  an  express  contract  between  the 
parties  or  an  implied  contract  resulting  from 
usage  of  trade.  Where  a  general  lien  is 
claimed  to  exist  by  custom  the  existence  and 
extent  of  such  custom  must  be  conclusively 
proved  ;  moreover,  it  must  be  notorious  and 
reasonable.  [Sec  Custom.)  General  liens 
have  been  established  in  the  cases  of 
bankers,  factors,  insurance  brokers,  solicitors, 
wharfingers,  and  others.  Ordinarily  a  lien 
can  only  be  commensurate  with  the  interest  of 
the  person  through  whom  it  arises,  and  the 
debt  giving  rise  to  the  lien  must  be  actually 
due ;  but  such  liens  as  are  based  upon 
agreement  between  the  parties  may  be 
limited  or  modified,  or  be  made  subject  to 
such  conditions  as  may  be  lawfully  agreed 
upon.  Possession  is  essential  to  the  existence 
of  the  lien.  "  There  can  be  no  lien  upon 
"  any  property  unless  it  is  in  the  possession 
"  of  the  party  ivho  claims  the  lien."  (Chelms- 
ford, L.C.) 

With  certain  exceptions,  which  are  dealt 
with  in  their  appropriate  places  below,  a  lien 
is  a  right  of  a  passive  nature,  the  holder  being 
merely  entitled  to  bare  possession.  He  is, 
moreover,  bound  to  preserve  the  debtor's 
property,  taking  the  same  care  of  it  as  if  it 
were  his  own,  but  he  cannot  add  the  expense 
of  so  doing  to  the  debt,  to  enforce  payment 
of  which  the  lien  is  being  exercised.  As  an 
instance,  a  shipwright,  who  had  a  lien  upon 
a  ship  for  his  charges  for  repairing  her,  was 
not  allowed  anything  for  the  dock  charges  he 
had  incurred  in  retaining  possession  of  the 
ship.     [See  Maritime  Lien  below.) 

A  lien  maybe  -waived  by  agreement  between 
the  parties  or  by  some  act  of  the  party 
having  the  right  to  exercise  it,  and  a  lien  may 
be  lost  by  a  surrender  of  the  subject-matter 
or  by  the  happening  of  some  event  which 
interrupts  the  creditor's  possession.  But  the 
lien  will  not  be  lost  where  the  creditor's 
possession  is  involuntarily  determined ; 
furthermore,  a  creditor  having  surrendered 
or  lost  possession  of  the  subject-matter  may 
revive  and  re-attach  his  lien  if  (i)  he  regains 
possession  of  the  (2)  same  subject-matter  (3) 
as  the  property  of  the  same  owner,  (4)  the 
original  debt  exists,  and  (5)  intermediate 
equities  have  not  subsequently  affected  the 
right. 
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A  lien  is  not  lost  by  reason  only  that  the 
debt  or  demand  in  respect  of  which  it  was 
acquired  cannot  be  enforced  by  action  on 
account  of  any  Statute  of  Limitations,  for 
ordinarily  the  statute  does  not  extinguish  the 
debt  but  only  bars  the  remedy  by  action. 
On  the  other  hand,  if  a  debt  be  not  barred 
by  the  statutes,  a  creditor  having  a  lien  may 
none  the  less  maintain  an  action  for  his  debt. 

A  person  holding  a  lien  upon  the  property 
of  a  debtor  or  of  an  insolvent  company 
which  is  indebted  to  him  is,  to  the  extent  of 
such  lien,  a  secured  creditor  for  the  purpose  of 
proof  in  the  bankruptcy  or  the  winding-up, 
as  the  case  may  be. 

B. — Equitable  Lien  has  nothing  to  do  with 
possession,  but  is  '*  a  right  to  have  a  specific 
"  portion  of  property  dealt  with  in  a  par- 
"  ticular  way  for  the  satisfaction  of  specific 
"claims."  {See  Unpaid  Seller  (land),  and 
Partner,  below.) 

C. — Maritime  Lien. — A  privileged  claim 
upon  a  thing  in  respect  of  service  rendered 
to  it,  or  injury  caused  by  it,  in  connection 
with  some  maritime  adventure,  which  claim 
must  be  carried  into  effect  by  legal  process  in 
the  Admiralty  Court. 

This  right  differs  from  the  common  law 
lien  to  the  extent  that  it  exists  without 
possession  (actual  or  constructive)  of  the 
subject  upon  which  it  is  established.  Salvage 
claims,  collision  claims,  seamen's  wages,  and 
bottomry  bonds  are  instances  of  such  claims 
as  give  rise  to  a  maritime  lien.  j 

A  shipwright  has  not  a  maritime  lien  in 
respect  of  his  claim  for  repairs  to  a  ship, 
but  if  he  is  "  in  possession  "  of  the  vessel  he 
has  a  possessory  lien. 


Accountant. — The  question  of  an  accoun- 
tant's lien  upon  books  and  papers  for  his 
fees  is  dealt  with  under  the  heading  Work- 
man.    {See  below.) 

Agent. — Ordinarily  an  agent  has  a  lien 
upon  the  principal's  goods  for  any  moneys 
due  to  him  by  the  principal,  e.g.,  an 
auctioneer  for  his  charges. 

Banker. — A  banker  has  a  general  lien  upon 
all  securities  deposited  with  him  as  hanker 
unless  there  be  an  express  contract,  or  cir- 
cumstances showing  an  implied  contract, 
inconsistent  with  such  lien.     "  Bankers  have 


"a general  lien  on  all  securities  in  their 
"hands  for  their  general  balance,  unless 
"there  be  evidence  to  show  that  any  par- 
'*  ticular  security  was  received  under  special 
"circumstances,  which  would  take  it  out  of 
"the  common  rule."  (Lord  Kenyon,  in 
1794) 

A  distinction  must,  however,  be  drawn 
between  securities  deposited  with  a  banker 
merely  for  safe  custody  and  those  which  are 
sent  to  be  dealt  with  by  him  in  his  capacity 
of  banker.  In  the  former  case  the  banker 
is  an  ordinary  bailee  and  he  has  no  lien  ;  and 
where  a  banker  receives  bills  from  a 
customer  upon  which  he  would  ordinarily 
have  alien,  such  right  does  not  attach  where 
the  banker  is  aware  that  the  bills  do  not 
belong  to  his  customer.  Securities  may  also 
be  deposited  with  a  banker  upon  such  terms 
as  to  create  a  particular  lien  to  the  exclusion 
of  the  general  lien.  A  bill  broker  may  have 
a  lien  upon  bills  similar  to  that  of  a  banker. 
Where  the  holder  of  a  bill  of  exchange  has 
a  lien  upon  it,  arising  either  from  contract  or 
implication  of  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent  of  the  sum  for 
which  he  has  such  lien. 

Carrier. — In  the  absence  of  any  express 
agreement  a  carrier,  whether  by  sea  or  land, 
has  a  particular  lien  upon  the  whole  of  the 
goods  carried  under  the  same  agreement  for 
the  full  amount  of  the  freight  or  carriage. 
[See  Warehouseman,  below.) 

Executor. — An  executor's  lien  is  his  right 
to  retain  out  of  the  testator's  legal  assets 
as  against  other  creditors  of  equal  degree 
the  amount  of  any  debt  due  to  him  by 
the  deceased.     {See  Retainer.) 

Factor. — A  factor  has  a  lien  upon  the 
goods  of  his  principal  for  any  sum  due  in 
respect  of  commission,  or  moneys  advanced 
by  the  factor  on  his  principal's  behalf.  By 
the  general  usage  of  trade  the  lien  of  a 
factor  is  -a  general  one,  and  he  may  retain 
any  of  the  property  of  his  principal  until  the 
general  balance  of  the  account  between  them 
is  satisfied.  The  lien,  moreover,  is  available, 
not  only  against  the  principal,  but  against  all 
persons  claiming  through  him,  e.g. : — 

(i)  An  indorsee  of  the  principal  on  the 
bill  of  lading  of  goods  in  the  factor's 
possession ; 
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(2)  The    personal    representatives    of    a 
deceased  principal ;  or 

(3)  The   trustee  in  the  principal's   bank- 
ruptcy. 

Although  at  common  law  a  factor's  lien 
was  incapable  of  transfer  to  another  person, 
being  regarded  as  a  purely  personal  right, 
the  Factors  Act  1889  provides  for  the  validity 
of  any  pledge  or  other  disposition  of  goods  or 
the  documents  of  title  thereto  where  the 
person  taking  under  the  disposition  acts  in 
good  faith;  and  as  the  word  "pledge" 
includes  the  giving  of  a  lien  on  goods  (section 
I  (5)  )  it  follows  that  a  factor  may  now 
transfer  his  lien  to  another  person. 

Innkeeper. — Although  an  innkeeper  cannot 
detain  the  person  of  his  guest  until  his 
charges  are  paid,  he  has  a  right  of  lien  upon 
the  property  brought  by  the  guest  to  the  inn, 
€ven  though  it  is  not  ordinary  travellers' 
luggage.  The  Innkeepers  Act  1878  gives  the 
innkeeper  a  right  of  actively  enforcing  his 
lien,  for  the  innkeeper  may  after  six 
weeks,  provided  he  gives  one  month's 
notice  of  his  intention  to  sell  the  goods 
(by  advertising  in  a  London,  and  also 
in  a  local,  newspaper),  lawfully  cause 
such  goods  to  be  sold  by  public  auction. 
The  person  so  leaving  the  goods  with 
the  innkeeper  is  entitled  to  the  surplus 
{if  any)  of  the  proceeds  of  sale,  after  pay- 
ment of  the  innkeeper's  debt  and  expenses. 

Insurance  Broker. — An  insurance  broker  has 
a  general  lien  upon  all  policies  in  his  posses- 
sion, which  he  has  eftected,  for  all  premiums 
he  may  have  paid  or  rendered  himself  liable 
to  pay,  and  also  for  his  commission  and 
general  balance.  The  right  is  a  passive  one 
as  regards  the  policies,  but  if  any  moneys 
become  payable  in  respect  of  them,  and  pass 
through  the  broker's  hands,  he  may  deduct 
what  is  due  to  him. 

Official  Receiver.  —  Where  a  debtor  is 
adjudged  bankrupt  and  a  trustee  is  appointed 
the  Official  Receiver  must  forthwith  put  the 
trustee  into  possession  of  all  the  property  of 
the  bankrupt  of  which  he  may  be  possessed 
or  have  custody,  but  the  trustee  must  first  pay 
to  the  Official  Receiver  any  balance  which 
may  be  due  (i)  for  fees,  costs,  and  charges 
properly  incurred  and  payable,  and  (2)  on 
account  of  any  advances  made  by  him  (with 


interest  upon  such  advances  at  the  rate  of  4 
per  cent,  per  annum),  and  the  trustee  must 
also  discharge  all  guarantees  properly  given 
for  the  benefit  of  the  estate  ;  until  such  pay- 
ment has  been  made  and  such  guarantees 
have  been  discharged  the  Official  Receiver 
is  deemed  to  have  a  lien  upon  the  estate. 
(Rule  318.) 

The  Official  Receiver  has  the  same  rights 
in  winding-up  procedure  against  a  company's 
assets.     (Rule  144.) 

No  person  shall  as  against  the  Official 
Receiver  (or  trustee)  be  entitled  to  withhold 
possession  of  the  books  of  account  belonging 
to  a  debtor,  or  to  set  up  any  lien  thereon. 
(Rule  349.)  This  must  be  distinguished  from 
the  circumstances  existing  where  the  debtor 
has  made  an  assignment  of  his  book  debts, 
which  is  binding  as  against  the  trustee  in 
bankruptcy,  for  in  such  a  case  the  assign- 
ment of  the  debts  carries  with  it  the  books 
in  which  they  are  recorded.  [Re  White, 
1884.) 

Partnership. — On  the  dissolution  of  a  part- 
nership every  partner  is  entitled,  as  against 
the  other  partners  in  the  firm  and  all  persons 
claiming  through  them  in  respect  of  their 
interest  as  partners,  to  have  the  property  of 
the  partnership  applied  in  payment  of  the 
debts  and  liabilities  of  the  firm,  and  to  have 
the  surplus  assets  after  such  payment  applied 
in  payment  of  what  may  be  due  to  the 
partners  respectively  after  'deducting  what 
may  be  due  from  them  as  partners  to  the 
firm,  and  for  that  purpose"]  any  partner  or  his 
representatives  may  on  the  termination  of  the 
partnership  apply  to  the  Court  to  wind  up 
the  business  and  affairs  of  the  firm. 

This  is  a  type  of  equitable  lien  {see  defini- 
tion) ;  ordinarily  it  does  not  carry  with  it  a 
right  of  dealing  with  the  property  in  any  way. 
During  the  existence  of  the  partnership  the 
lien  affects  the  partnership  property  for  the 
time  being,  and  upon  a  dissolution  it  extends 
only  to  the  property  of  the  partnership  as  at 
the  date  of  dissolution. 

Where  a  partnership  contract  is  rescinded 
on  the  ground  of  the  fraud  or  misrepresenta- 
tion of  one  of  the  parties  thereto,  the  party 
entitled  to  rescind  is  without  prejudice  to 
any  other  right  entitled  (i)  to  stand  in  the 
place  of  the  creditors  of  the  firm  for  any  pay- 
ments made  by  him  in  respect  of  the  partner- 
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ship  liabilities,  (2)  to  be  indemnified  by  the 
fraudulent  party  against  all  the  debts  and 
liabilities  of  the  firm,  and  (3)  to  a  lien  on  the 
surplus  of  the  partnership  assets  (after  paying 
the  liabilities)  for  any  sum  of  money  paid  by 
him  for  the  purchase  of  a  share  in  the  part- 
nership business  and  for  any  capital  contri- 
buted by  him. 

Unpaid  Seller. — (a)  Land. — When  a  binding 
contract  is  entered  into  for  the  sale  of  land, 
the  equitable  ownership  of  same  vests  in  the 
purchaser,  and  the  seller  and  purchaser 
immediately  become  "reciprocal  trustees" 
for  each  other,  the  former  holding  the  land 
and  the  latter  the  purchase-money  in  trust 
for  the  other. 

Ttie  vendor  has,  therefore,  a  charge  in 
equity  upon  the  land  for  the  unpaid  purchase- 
money,  irrespective  of  the  possession  of  the 
land. 

The  vendor's  lien  is  binding  as  against  : — 
(i)  The  purchaser. 

(2)  All  parties  deriving  title  under  volun- 
tary conveyance  of  the  purchaser. 

(3)  Subsequent  purchasers  of  the  land 
ivith  notice,  although  for  value. 

(4)  Subsequent  purchasers  who  have  not 
obtained  the  legal  estate,  with  or 
without  notice. 

(5)  The  trustee  in  bankruptcy  of  the  pur- 
chaser, with  or  without  notice.  In 
such  a  case  the  vendor  is  in  the  posi- 
tion of  a  secured  creditor,  and  must 
conform  to  the  general  rules  governing 
proof  by  secured  creditors. 

The  lien,  however,  is  not  enforceable 
against  (i)  a  bond  fide  purchaser  (2)  for  value 
(3)  without  notice  of  the  lien  who  has  (4) 
obtained  the  legal  estate.  A  vendor's  lien 
for  unpaid  purchase-money  on  real  estate  is 
personal  property,  and  the  liability  of  the 
purchaser  to  pay  the  purchase-money  is  also 
personal.  Formerly,  upon  the  death  of 
the  purchaser,  the  unpaid  purchase-money  j 
was  payable  out  of  the  personal  assets,  but 
Locke  King's  Act  (as  amended)  constitutes 
the  purchased  estate  the  primary  fund  for  the 
discharge  of  the  unpaid  purchase-money 
unless  (in  the  case  of  a  testator)  there  is  a 
contrary  intention  contained  in  the  will,  j 
But  such  contrary  intention  is  not  deemed  to 
be  signified  (i)  by  a  charge  of  or  direction  for    | 


the  payment  of  the  debts  due  upon  or  out  of 
the  residuary  real  and  personal  estate,  or 
the  residuary  real  estate ;  nor  (2)  by 
a  general  direction  that  the  debts  or 
that  all  the  debts  of  the  testator  shall  be  paid 
out  of  his  personal  estate  unless  such  contrary 
intention  be  further  declared  by  words 
expressly  or  by  necessary  implication  referring 
to  all  or  some  of  the  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of 
his  real  estate. 

The  vendor's  lien  is  assignable,  and  he 
may  assign  it  by  parol,  but  as  the  assignee 
can  only  take  subject  to  equities,  he  should 
immediately  give  notice  of  the  assignment  to 
the  purchaser  and  all  parties  interested, 
including  such  persons  as  the  assignee  has 
reason  to  believe  are  negotiating  for  the  pur- 
chase of  the  estate. 

[h)  Goods.— The  unpaid  seller  of  goods 
which  are  still  in  his  possession  is  in  the 
following  cases  entitled  to  retain  possession 
of  the  goods  until  payment  or  tender  of  the 
price,  viz. : — 

(i)  Where  the  goods  have  been  sold  with- 
out any  stipulation  as  to  credit. 

(2)  Where  the  goods  have  been  sold  on 
credit,  but  the  term  of  credit  has 
expired. 

(3)  Where  the  buyer  becomes  insolvent 
(that  is  to  say,  has  either  ceased  to 
pay  his  debts  in  the  ordinary  course  of 
business,  or  cannot  pay  his  debts  as 
they  become  due,  whether  he  has 
committed  an  act  of  bankruptcy  or 
not). 

The  right  of  lien  of  an  unpaid  seller  may 
be  exercised  not  only  by  the  seller  but  by  any 
person  who  is  in  the  position  of  a  seller,  as, 
for  instance,  (i)  an  agent  of  the  seller  to 
whom  the  bill  of  lading  has  been  indorsed  or 
(2)  a  consignor  or  (3)  an  agent  of  the  buyer 
who  has  himself  paid  or  is  directly  respon- 
sible for  the  price  of  the  goods  (the  latter 
will  include  del  credere  agents,  but  it  appa- 
rently excludes  sureties) . 

It  should  be  noted  that  a  right  of  lien  can- 
not arise  except  where  the  property  in  the 
goods  has  passed  to  the  buyer  ;  but  where 
the  possession  of  and  property  in  the  goods 
both  remain  in  the  unpaid  seller,  he  has  a 
right  of  withholding  delivery  similar  to  and  co- 
extensive with   his  right  of  lien  where  the 
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property  in  the  goods  has  passed    to   the 
buyer. 

The  right  of  hen  is  conferred  by  implica- 
tion of  law,  but  the  Sale  of  Goods  Act  pro- 
vides that  any  right  which  would  arise  under 
a  contract  of  sale  by  implication  of  law  may 
be  negatived  or  varied  by  express  agreement 
or  by  a  course  of  dealing  between  the 
parties,  or  by  usage,  if  the  usage  be  such  as 
to  bind  both  parties  to  the  contract. 

The  unpaid  seller  loses  his  lien  under  the 
following  circumstances : — 

(i)  When  he  delivers  the  goods  to  a 
carrier  for  the  purpose  of  transmission 
to  the  buyer  without  reserving  the 
right  of  disposal  of  the  goods  (but  see 
Revival  of  Lien  below.) 

(2)  When  the  buyer  or  his  agent  lawfully 
obtains  possession  of  the  goods. 

(3)  When  the  buyer  or  his  agent  lawfully 
obtains  possession  of  the  documents 
of  title  to  goods,  and  they  are  trans- 
ferred by  way  of  sale  to  a  person  who 
takes  the  documents  in  good  faith, 
and  for  valuable  consideration,  the 
unpaid  seller's  right  of  lien  is  defeated; 
where,  however,  the  transfer  is  not  by 
way  of  sale,  but  only  by  way  of  pledge 
or  other  disposition  for  value,  the 
right  of  lien  is  not  altogether  de- 
feated, but  can  only  be  exercised 
subject  to  the  rights  of  the  pledgee  or 
other  transferee. 

Note, — The  lien  is  not  affected  by 
any  re-sale  or  other  disposition  of  the 
goods  by  the  buyer  unless  (as  above 
stated)  (i)  the  documents  of  title  are 
bond  fide  transferred,  or  (2)  the  unpaid 
seller  has  assented  to  the  disposition. 

(4)  When  he  expressly  or  impliedly  waives 
his  right  of  lien. 

(5)  When  he  takes  a  bill  of  exchange,  not 
as  conditional  payment,  but  in  satis- 
faction of  the  price.  This,  however, 
is  an  unusual  course,  and  the  onus 
probandi  would  lie  upon  the  buyer, 
that  the  bill  was  taken  as  an  absolute 
discharge.  {See  Revival  of  Lien  below.) 

(6)  When  he  is  estopped  from  exercising 
the  right.  If  a  vendor  by  word  or 
conduct  wilfully  endeavours  to  make  a 


person  believe  that  his  lien  is  satisfied, 
and  succeeds  in  so  doing,  he  will  be 
estopped  from  exercising  his  lien  as 
against  a  bond  fide  purchaser  who  has 
bought  under  the  belief  so  induced. 
(7)  A  lien  may  be  lost  by  the  operation  of 
the  "mutual  credits"  section  in 
bankruptcy  (1883  Act,  section  38),. 
whereby  an  account  is  to  be  taken  of 
what  is  respectively  due  from  one 
party  to  the  other  in  respect  of  their 
mutual  dealings,  and  the  sum  due  from 
one  party  is  to  be  set  off  against  any 
sum  due  from  the  other  party,  and 
the  balance  of  the  account,  and  no 
more,  claimed  or  paid  on  either  side 
respectively. 

Note. — Set-off  is  not  allowed  where 
credit  has  been  given  to  the  debtor 
with  notice  of  an  available  act  of  bank- 
ruptcy, but  the  section  apparently 
operates  regardless  of  the  fact  that  one 
of  the  parties  may  have  a  lien  as 
security  for  his  particular  debt. 

Thus,  suppose  A.  owes  B.  ;^3,oooon 
certain  dealings,  and  B.  owes  A. 
;^i,ooo  in  respect  of  other  transactions, 
A.  having  a  lien  on  certain  goods 
belonging  to  B.  as  security  for  the 
;^i,ooo,  B.  having  no  security  in 
respect  of  the  ;^3,ooo. 

In  the  event  of  A.  becoming  bank- 
rupt the  position  would  be  : — 

Amount  owing  to  B.     . .     ;^3,ooo 

Amount  owing  by  B.     . .        1,000 


Balance  due  to  B.  . .     ;^2,ooo 

The  debt  in  respect  of  which  the 
security  was  held  is  thereby  extin- 
guished, and  the  trustee  in  bankruptcy 
must  release  the  goods  held  under  lien 
and  allow  B.  to  prove  against  the 
estate  for  ;^2,ooo.  In  other  words,  B. 
cannot  be  called  upon  (i)  to  pay  the 
;^i,ooo,  (2)  release  his  goods,  and  (3) 
prove  for  ;^3,ooo  against  the  estate. 
The  trustee  would  have  a  similar  right 
of  calling  for  the  security  if  it  were 
held  by  the  solvent  party,  and  by  the 
operation  of  set-off  the  claim  of  the 
latter  against  the  bankrupt's  estate  (in 
respect  of  which  he  would  be  holding 
the  security)  would  be  extinguished. 
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Revival  of  Lien  : — 

(i)  Where  an  unpaid  seller  has  parted 
with  the  possession  of  the  goods  and  the 
buyer  becomes  itisolvent,  he  has  a  right  of 
stoppage  in  transitu — that  is  to  say,  he 
may  resume  possession  of  the  goods  so 
long  as  they  are  in  course  of  transit, 
and  may  retain  them  until  payment  or 
tender  of  the  price. 

(2)  Where  a  bill  of  exchange  or  other 
negotiable  instrument  is  taken  as  con- 
ditional payment,  as  is  usually  the 
case,  and  the  condition  upon  which 
it  was  received  is  not  fulfilled  by  reason 
of  the  dishonour  of  the  instrument,  or 
otherwise,  the  seller  becomes  an  unpaid 
seller,  and  if  the  goods  are  still  in  his 
possession  the  lien  which  was  lost 
during  the  currency  of  the  instrument 
thereupon  revives.  The  lien  will  also 
revive  during  the  currency  of  the 
instrument  if  and  when  the  buyer 
becomes  openly  insolvent. 

The  right  of  lien  of  an  unpaid  seller  is  not 
affected  by  reason  only  of  any  of  the  following 
circumstances,  viz. : — 

(i)  That  the  buyer  has  effected  a  sale  or 
some  other  disposition  of  the  goods 
unless  : — 

(a)  The  seller  has  assented  thereto  ; 
in  which  event  a  subsale  would 
defeat  the  right ;  or 
(6)  The  documents  of  title  have  been 
lawfully  transferred  to  the  buyer, 
and  he  or  his  agent  transfers  same 
to  a  person  who  takes  the  docu- 
ments in  good  laith  and  for 
valuable  consideration  ;  in  which 
event  the  right  would  be  defeated 
if  the  transfer  were  by  way  of  sale 
but  if  only  by  way  of  pledge  or 
other  disposition  for  value,  the 
right  would  still  be  exercisable, 
subject  to  the  right  of  the  pledgee 
or  other  transferee. 
Summarised  : — A  sale  without  the 
unpaid  seller's  assent  does  not 
affect  his  lien,  but  a  bond  fide 
transfer  of  the  documents  of  title 
by  the  buyer  or  his  agent  will 
either  defeat  or  affect  it  according 
to  circumstances. 


(2)  That  the  seller  has  obtained  judgment 
for  the  price  of  goods. 

(3)  That  the  seller  is  in  possession  of  the 
goods  as  agent  or  bailee  for  the  buyer. 

(4)  That  the  seller  has  made  part  delivery 
of  the  goods,  for  he  may  exercise  his 
right  of  lien  on  the  remainder  unless 
such  part  delivery  has  been  made  under 
such  circumstances  as  to  show  an 
agreement  to  waive  the  lien. 

(5)  That  a  specific  appropriation  of  goods 
(still  in  the  seller's  possession)  has 
been  made  to  the  contract,  or  even 
that  the  buyer's  name  has  by  mutual 
consent  been  placed  upon  the  goods. 

(6)  That  an  action  for  the  price  of  the 
goods  is  barred  by  the  Statute  of 
Limitations. 

Resale. — Although  ordinarily  a  lien  is  a  right 
of  a  passive  nature  and  does  not  confer  a 
right  of  sale,  the  unpaid  seller  may  resell  the 
goods  and  recover  from  the  original  buyer 
damages  for  any  loss  occasioned  by  his  breach 
of  contract  under  the  following  circumstances, 
viz.  :— When  the  goods  are  of  a  perishable 
nature,  or  where  the  unpaid  seller  gives  notice 
to  the  buyer  of  his  intention  to  resell,  and  the 
buyer  does  not  within  a  reasonable  time  pay 
or  tender  the  price.  The  unpaid  seller  may 
also  resell  and  claim  for  damages  (if  any)  for 
the  breach  of  contract,  where  the  seller 
expressly  reserved  the  right  of  resale  in  the 
event  of  the  [default  of  the  buyer,  and  the 
original  contract  of  sale  is  thereby  rescinded. 
This  latter  right  of  resale  is,  however,  the 
outcome  of  the  right  of  withholding  delivery 
(not  lien),  for  as  the  contract  is  conditional, 
and  the  property  in  the  goods  as  a  con- 
sequence does  not  pass  thereunder  to  the 
buyer  (awaiting  fulfilment  of  the  condition), 
a  right  of  lien  in  the  strict  sense  cannot  arise. 

Where  an  unpaid  seller  has  exercised  his 
right  of  lien  and  subsequently  sold  the  goods 
the  buyer  acquires  a  good  title  thereto  as 
against  the  original  buyer. 

Shares  in  Companies. — The  regulations  of  a 
company  usually  provide  that  the  company 
shall  have  a  first  and  paramount  lien  upon  all 
the  shares  registered  in  the  name  of  each 
member  whether  solely  or  jointly  with  others 
for  his  debts,  liabilities,  or  engagements  solely 
or  jointly  with  any  other  person,   to  or  with 
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the  company,  whether  the  period  for  the  pay- 
ment, fulfilment,  or  discharge  thereof  shall 
have  actually  arrived  or  not.  The  lien  is 
generally  extended  to  the  dividends  from  time 
to  time  declared  in  respect  of  the  shares. 

A  company  can  alter  its  articles  of  associa- 
tion so  as  to  extend  the  lien  which  it 
previously  had  over  unpaid  shares  for  debts 
due  to  it  from  its  members  to  fully  paid  up 
shares  issued  before  the  date  of  the  alteration. 
[Allen  V.  Gold  Reefs  West  Africa,  App.  Cas. 
1900.) 

But  where  a  Stock  Exchange  quotation  is 
required  for  the  shares,  the  lien  must  not 
extend  to  fully-paid  shares,  as  the  Stock 
Exchange  Committee  require  fully-paid 
shares  to  be  freely  transferable. 

Table  A  provides  that  "  the  company  may 
"  decline  to  register  any  transfer  of  shares 
"  made  by  a  member  who  is  indebted  to 
"them."  Although  it  has  been  held  that 
this  provision  (where  applicable  to  any 
particular  company)  is  not  limited  to  cases 
where  the  member  is  indebted  for  calls  or 
otherwise  in  respect  of  the  particular  shares 
proposed  to  be  transferred,  but  enables  the 
company  to  decline  to  register  a  transfer  if 
the  member  is  indebted  to  the  company  on 
any  account  whatever,  the  refusal  to  transfer 
is  only  a  passive  right  giving  no  right  of 
sale.  But  a  subsequent  clause  in  Table  A 
confers  an  "  active  lien,"  as  regards  dividends 
which  may  be  declared  upon  the  shares. 

The  regulations  of  companies  therefore 
(where  Table  A  is  not  adopted  in  its  entirety) 
generally  provide  for  the  enforcement  of  the 
lien  by  conferring  on  the  directors  power  to 
sell  the  shares  where  a  member  is  indebted  to 
the  company,  and  to  apply  the  proceeds  in  or 
towards  satisfaction  of  the  debt  of  the 
member,  the  balance,  if  any,  being  payable 
to  the  member  or  his  representatives. 

Solicitor. — A  solicitor's  lien  for  his  costs 
may  be  divided  into  three  classes,  viz. : — 
(i)  He  has  a  general  lien  for  his  costs, 
charges,  expenses  and  general  balance 
upon  all  the  books  and  documents  of 
his  client  which  come  into  his  posses- 
sion in  his  professional  capacity.  But 
the  lien  does  not  extend  to  the  papers 
and  documents  of  third  parties ;  a 
solicitor    cannot,   therefore,  retain   a 


deceased  client's  will.  The  lien  is  a 
dormant  security,  but  the  solicitor 
may  assign  a  debt  due  to  him  for 
costs,  with  the  benefit  of  any  lien  he 
may  have  for  such  costs. 

Whilst  a  solicitor  has  a  general  lien 
as  against  his  client,  a  solicitor  acting 
as  agent  for  another  solicitor  has  also  a 
general  lien  against  his  principal,  but 
only  a  particular  lien  against  the 
principal's  client.  The  lien  is  not  lost 
by  reason  of  an  involuntary  loss  of 
possession  of  the  documents,  nor  by 
reason  only  that  the  right  of  action 
for  the  costs  is  barred  by  the  Statute 
of  Limitations.  The  right  of  lien 
may,  however,  be  excluded  by  express 
or  implied  agreement,  and  where  the 
solicitor  accepts  security  from  a  client 
for  his  costs,  the  prima  facie  inference 
is  that  he  intends  to  waive  his  lien. 
In  the  event  of  a  client's  bankruptcy, 
his  solicitor,  if  exercising  a  right  of 
lien,  is  a  secured  creditor,  and  is 
governed  by  the  rules  as  to  proof  of 
debt  by  such  class  of  creditors. 

But  the  existence  of  a  lien  will  not 
entitle  a  solicitor  to  refuse  to  produce^ 
for  the  inspection  of  the  trustee  any 
documents  of  the  bankrupt  in  his 
possession.     [Re  Toleman,  1880.) 

(2)  He  has  a  particular  lien  by  the 
common  law  upon  the  proceeds  of 
a  judgment  obtained  through  his 
exertions  in  favour  of  his  client  for  all 
his  costs  in  connection  with  the  action, 
and  the  solicitor  is  entitled  to  require 
that  such  proceeds  shall  pass  through 
his  hands.  The  lien  is  not  lost  by 
reason  only  that  the  right  to  recover 
is  barred  by  any  Statute  of  Limitations. 

(3)  Under  the  Solicitors  Act  i860  he  may 
obtain  a  charging  order  for  his  taxed 
costs,  charges,  and  expenses  in  refer- 
ence to  the  suit,  upon  all  property 
recovered  or  preserved  by  his  exertions 
or  through  his  instrumentality.  The 
charge  may  extend  to  property  of  any 
kind,  including  real  estate,  to  which 
latter,  apart  from  this  Act,  a  solicitor 
has  no  lien,  the  common  law  right 
extending  only  to  the  documents  and 
deeds  relating  thereto. 
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Although  the  general  lien  upon 
documents,  and  the  particular  lien 
upon  the  proceeds  of  a  judgment,  are 
not  affected  by  the  fact  that  the  right 
of  action  for  the  costs  is  barred  by  the 
Statute  of  Limitations,  this  Act  pro- 
vides that  a  charging  order  cannot  be 
made  ' '  in  any  case  where  the  right  to 
"  recover  payment  of  such  costs, 
"charges,  and  expenses  is  barred  by 
♦'  any  Statute  of  Limitations." 

Where  a  company  had  issued  debentures 
upon  a  condition  inter  alia  that  the  company 
could  not  create  any  mortgage  or  charge  on 
its  property  in  priority  to  such  debentures,  it 
was  held  that  a  claim  of  a  lien  by  the 
solicitor  of  the  company  was  not  thereby 
postponed  to  the  claims  of  the  debenture- 
holders,  such  lien  being  a  right  given  by  law, 
and  not  a  charge  created  by  the  company. 
(Brunton^s  case,  1892.) 

Warehouseman  and  Wharfinger. — Warehouse- 
keepers,  dock-keepers,  and  wharfingers  have 
a  general  lien  upon  the  goods  in  their  posses- 
sion for  their  rents  and  charges.  This  right 
has  been  established  in  their  favour  by  long 
usage,  but  in  the  absence  of  an  agreement  to 
the  contrary  they  have  no  power  of  sale — 
merely  a  right  of  retention. 

A  carrier  has  no  lien  in  his  capacity  of 
warehouseman  unless  he  is  expressly  con- 
stituted as  such,  but  he  may  remove  the 
goods  in  question  to  a  wharf  or  warehouse, 
and  provided  he  does  not  allow  them  out  of 
his  possession  or  control  he  is  deemed  to 
hold  the  goods  as  carrier.  In  particular  it 
would  appear  that  the  master  of  a  vessel  may 
on  the  default  of  the  consignee  to  take 
delivery  in  reasonable  time,  land  and  ware- 
house the  goods  consigned  to  a  foreign  port, 
and  yet  retain  his  lien  for  the  freight. 
Freighters'  lien  on  cargoes  landed  at  a  wharf 
or  warehouse  in  the  United  Kingdom  is 
specially  provided  for  by  statute. 

Workman. — A  workman  has  a  particular 
lien  by  common  law  upon  goods  and  chattels 
in  his  possession,  upon  which  he  has  expended 
labour  and  skill  in  their  improvement,  to  the 
extent  of  his  charges  for  such  services. 
Although  in  ordinary  cases  the  lien  is  specific, 
in  certain  instances  (such  as  some  of  those 
enumerated     above)     the     right    has    been 


extended  to  a  general  lien,  as  the  result  of 
the  evolution  of  the  law  merchant  ;  for  upon 
strict  evidence  being  adduced  to  show  the 
existence  of  a  general  lien,  such  usage  will  be 
judicially  noticed. 

Furthermore,  the  right  is  not  confined  to 
a  workman  or  artisan,  the  specific  lien  being 
allowed  in  favour  of  businesses  generally,  but 
there  are  instances  where  even  a  specific  lien 
does  not  exist  although  apparently  within 
the  principle  involved.  In  the  case  of  agist- 
ment and  in  respect  of  the  charges  of  a  livery 
stable  keeper,  a  lien  is  said  not  to  exist,  the 
reason  for  the  latter  being  that  the  horses 
cannot  be  said  to  have  improved  by  standing 
in  the  stable.  The  general  principle,  how- 
ever, in  certain  cases  appears  to  be  that  no 
lien  can  be  allowed  where  the  nature  of  the 
employment  presumes  an  immediate  resumption 
of  possession  by  the  employer  and  is  as  a 
consequence  inconsistent  with  a  right  of 
retention  in  the  employed. 

The  question  as  to  whether  an  accountant 
has  any  lien  for  his  fees  upon  the  books 
which  he  has  written  up  or  otherwise 
expended  labour  upon  is  a  difficult  one,  and 
would  vary  considerably  with  the  circum- 
stances of  the  case.  (As  to  Bankruptcy  see 
Official  Receiver :  supra.)  The  general  opinion 
is  that  an  accountant  has  a  lien  for  his  fees 
upon  any  accounts  he  may  have  prepared  (as 
distinct  from  the  books  of  a  client  v^hich  he 
may  have  written  up),  but  with  regard  to  the 
books,  if  he  has  a  lien  it  is  only  in  a  limited 
sense.  Although  it  might  be  inexpedient 
under  special  circumstances  to  give  up 
possession  of  the  books  until  he  has  been 
paid,  the  accountant  would  probably  render 
himself  liable  to  damages  for  retaining  the 
books  in  purported  exercise  of  his  lien  after 
demand  had  been  duly  made  for  them. 
These  damages  might  possibly  be  purely 
nominal,  but  the  question  of  retention  of  the 
books  by  the  accountant  is  one  upon  which 
a  considerable  amount  of  discretion  should 
be  used  in  each  particular  case  before  any 
decisive  action  is  taken.  {See  also  Burleigh  v. 
Ingram  Clarke,  Lim.,  1901.) 

Life  Annuity. — An  annual  payment  during 
the  life  or  lives  of  one  or  more  given  person 
or  persons. 

•  *  The  value  of  a  life  annuity  is  an  average 
"  quantity  deduced  upon  the  supposition  of 
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"  the  life  or  lives  in  question  being  associated 
"  with  a  number  of  other  lives  of  the  same 
"ages  and  the  prospect  of  longevity,  upon 
"  which  similar  annuities  are  conceived  to 
"depend;  the  mortality  among  the  whole 
*'  mass  being  assumed  equal  to  that  repre- 
"  sented  by  some  given  table. 

"  The  value  of  an  annuity  on  a  given  life, 
"considered  abstractedly,  without  reference 
"  to  others,  is  totally  indeterminable;  and  the 
"idea  entertained  by  those  who  regard  the 
"  value  of  an  annuity  on  the  life  of  any  given 
'•  age  as  the  value  of  an  annuity  certain  for 
'  •  as  many  years  as  a  person  of  that  age  is 
"  expected  to  live,  is  altogether  erroneous." 

The  value  of  a  life  annuity  is  ascertained 
upon  different  principles  {see  Expectation  of 
Life),  and  is  generally  less  than  the  supposed 
value  ascertained  as  suggested  above. 

For  instance,  according  to  the  Carlisle 
Table  the  expectation  of  life  of  one  of  a  class 
of  35  years  of  age  is  31  years.  The  following 
table,  at  difterent  rates,  shows  the  value  of 
an  annuity  of  /loo  for  the  life  of  a  person 
of  that  age,  and  the  "  alleged  "  value  based 
upon  the  "  expectation  of  life"  : — 


Rate  of 

Interest 

Employed 

Actuarial 

Value  of 

Annuity  of 

£100 

Value  of 
Annuity  of 

£100 

according  to 

Expectation 

of  Life 

Error  (excess) 
shown  by  the 
Expectation 

Basis  of 
Valuation 

3% 
4% 

5% 

£ 
1,843 
1,604 
1,412 

£ 

2,000 
1,759 
1,559 

£ 

157 
155 
147 

The  reason  for  this  discrepancy  is  that  the 
expectation  of  life  of  A.  may  be  e  years,  but 
the  value  of  an  annuity  of  £p  for  the  life  of 
A.  is  not  the  present  worth  of  £p  per  annum 
for  e  years,  and  the  present  value  of  the 
liability  to  pay  £x  on  the  death  of  A.  is  not 
the  present  value  of  £x  due  e  years  hence. 

As  an  approximation  of  an  individual  case 
the  expectation  of  life  serves,  but  as  a  basis 
of  valuation  involving  thousands  of  pounds 
it  is  inadmissible. 

One  thousand  persons  of  35  years  of  age 
would,  according  to  the  Carlisle  Tables,  live 
31,000  years  between  them,  and  if  interest 
were  entirely  ignored,  it  would  take  ^31,000 


to  pay  £1  per  annum  to  sach  of  them  during 
their  respective  lives.  But  when  the  ques- 
tion of  interest  comes  into  the  calculation, 
the  expectation  of  life,  even  when  used  in 
conjunction  with  compound  interest  tables, 
is  misleading. 

Where  a  life  assurance  company  is  being 
wound  up,  the  value  of  every  life  annuity 
requiring  to  be  valued  in  such  winding-up 
is  to  be  estimated  "according  to  the  tables 
"  used  by  the  company  which  granted  such 
"  annuity  at  the  time  of  granting  the  same, 
' '  and  where  such  tables  cannot  be  ascertained 
*'  or  adopted  to  the  satisfaction  of  the  Court, 
"  then  according  to  the  table  known  as  the 
"Government  Annuities  Experience  Table, 
' '  interest  being  reckoned  at  the  rate  of  four 
"per  centum  per  annum."  (ist  Schedule, 
Life  Assurance  Companies  Act  1872.) 

Any  annuity  purchased  or  provided  by  a 
person  (since  deceased)  either  by  himself 
alone  or  in  concert  or  by  arrangement  with 
any  other  person,  is  deemed  to  be  property 
passing  on  the  death  of  the  deceased,  within 
the  meaning  of  the  Finance  Act  1894,  to  the 
extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  upon  the 
death  of  the  deceased,  and  is  liable  to  estate 
duty  accordingly  ;  provided  (i)  that  if  any 
consideration  was  paid  in  respect  thereof  to 
the  grantor,  the  value  of  such  consideration 
will  be  allowed  as  a  deduction  from  the  value 
of  the  property  for  the  purpose  of  estate  duty, 
and  (2)  that  a  single  annuity  not  exceeding 
£25  purchased  or  provided  by  a  person  (since 
deceased)  either  alone  or  in  concert  with 
another  for  the  life  of  himself  and  some 
other  person  and  the  survivor  of  them,  or  to 
arise  on  his  own  death  in  favour  of  some 
other  person,  is  not  liable  to  estate  duty.  If, 
in  any  case,  there  should  be  more  than  one 
such  annuity,  the  first  granted  is  alone 
entitled  to  such  exemption. 

Annuities  are  assessable  for  income  tax, 
and  any  person  paying  an  annuity  should 
deduct — and  account  to  the  Revenue  for- — 
tax  on  the  amount  of  same. 

Life  Assurance. — A  contract  whereby,  in 
consideration  of  certain  periodical  payments, 
called  premiums,  the  insurer  undertakes  to 
pay  to  the  person  entitled  an  agreed  sum 
upon  the  death  of  the  person  whose  life  is 
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insured,  or  upon   the  death  of  one  of  two 
or  more  joint  lives.     {See  Insurable  Interest.) 

Life  Assurance  Companies. — Life  assurance 
companies — or  life  offices — may  be  divided 
into  two  main  classes,  viz.  :  Proprietary  and 
mutual.  A  proprietary  office  has  a  paid-up 
capital  upon  which  dividends  are  payable, 
a  part  only  of  the  profits  of  the  business 
being,  therefore,  available  for  distribution 
amongst  the  profit-participating  policy- 
holders. 

A  mutual  office  has  no  paid-up  capital,  the 
whole  of  the  profits  of  the  business  being 
distributable  amongst  the  policy-holders. 
Some  "  mutual "  offices,  however,  whilst  sub- 
stantially adhering  to  this  principle,  are  con- 
stituted upon  different  bases  as  regards  the 
mode  and  extent  of  the  distribution. 
In  regard  to  Income  Tax  : — 

(a)  A  proprietary  insurance  company  is 
liable  to  be  assessed  on  all  its  surplus, 
whether  distributed  to  policy-holders 
or  not. 

[b)  A  mutual  company  is  not  liable  to 
assessment  on  its  surplus. 

This  is,  of  course,  subject  to  adjustment  in 
respect  of  income  by  way  of  interest,  divi- 
dends, &c.,  which  has  been  received  by  the 
company  and  forms  part  of  the  surplus,  but 
from  which  tax  has  already  been  deducted 
by  these  making  the  payments. 

In  discussing  the  relative  merits  of  pro- 
prietary and  mutual  life  offices,  Wm. 
Schooling  says  : — 

"  Interest  on  capital,  and  dividends 
♦'  and  bonuses  to  shareholders,  is  an 
"important  item;  it  raises  the  question 
*'  whether  a  mutual  office,  or  a  pro- 
"  prietary  office  whose  shareholders  and 
"policyholders  each  receive  part  of  the 
"surplus,  is  preferable  from  the  latter's 
"point  of  view.  Many  people  are  apt  to 
•'  take  it  for  granted  that  a  mutual  office 
"  must  invariably  be  the  better,  but  this  is 
"by  no  means  the  case ;  judged  by  the 
"  actual  results  obtained,  it  cannot  be  said 
"  that  either  proprietary  or  mutual  offices 
"  are  necessarily  the  better.  There  are 
"  instances  in  which  the  shareholders 
"  receive  so  large  a  proportion  of  the  sur- 
"plus  that  the  bonuses  are  exceptionally 


"  small ;  but  in  some  proprietary  offices 
"  there  are  sources  of  surplus  that  more 
"than  compensate  for  the  payments  to 
"  shareholders.  Many  proprietary  offices 
"transact  an  exceptionally  large  propor- 
"  tion  of  non-participating  business,  in  the 
"  profits  of  which  participating  policy- 
"  holders  share,  with  the  result  that  the 
"  profits  so  derived  equal,  if  they  do  not 
"  exceed,  the  payments  to  shareholders. 
"  In  other  cases,  especially  when  fire 
"  insurance  business  is  transacted  as  well  as 
"  life,  the  Life  Assurance  Account  is  some- 
"  times  only  charged  a  fixed  percentage  of 
"  the  premiums — say,  10  per  cent. — for  the 
"  management  of  the  life  business,  and  the 
"low  rate  of  expenditure  so  produced  is 
"distinctly  favourable  to  the  participating 
"policy-holders.  It  may,  perhaps,  be 
"added  that  the  additional  security 
"  afforded  by  shareholders'  capital  seems 
"  to  attract  the  purchasers  of  annuities, 
' '  and  the  participating  policy-holders  some- 
"  times  share  in  the  profits  of  the  annuity 
"  business.  It  must,  however,  be  remem- 
"  bered  that  nearly  all  British  life  offices, 
"  whether  proprietary  are  mutual,  are  so 
"  thoroughly  sound  that  the  additional 
"  security  of  share  capital  is  superfluous. 
"  It  thus  appears  that  the  question  whether 
"a  life  office  is  proprietary  or  mutual  is 
"one  of  entirely  subordinate  importance, 
"  and  in  selecting  a  life  office  this  question 
"  plays  a  very  small  part." 

Accounts  : — 

Copies  of  the  annual  Balance  Sheet  and 
Revenue  Account  of  every  life  assurance 
company  must  be  lodged  with  the  Board  of 
Trade  as  prescribed  by  the  Act  of  1870  {see 
title  Life  Assurance  Companies  Acts  1870- 
1872). 

The  Balance  Sheet  of  the  company 
will  not  of  itself  give  the  precise  financial 
position  at  the  date  in  question,  for 
although  it  shows  the  amount  and 
nature  of  the  funds  available  in  respect 
of  the  liabilities  under  the  policies,  &c.,  in 
force,  it  does  not  reveal  the  actual  surplus  or 
deficiency  of  the  company,  as  the  case  may 
be.  To  ascertain  this  the  "  valuation  returns  " 
(in  the  forms  prescribed  by  the  Act  of  1870) 
must  be  carefully  examined. 
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These  valuations  are  prepared  by  the 
actuary,  and  show  (i)  the  net  UabiUty  of  the 
office  under  assurance  and  annuity  transac- 
tions, and  (2)  the  net  assurance  and  annuity 
funds  to  meet  such  liabilities,  the  latter 
agreeing  with  the  respective  amounts  in  the 
Balance  Sheet  made  up  to  the  same  date  as 
the  valuation  return.  In  connection  with 
these  valuations,  the  rate  of  interest  employed 
and  the  mortality  table  adopted  are  of  greit 
importance,  for  obviously  a  low  rate  of 
interest  will  necessitate  a  larger  amount  in 
hand  to  meet  the  liabilities  than  would  be 
the  case  if  a  higher  rate  of  interest  were 
relied  upon  ;  so  the  adoption  of  a  high 
rate  of  mortality  will  result  in  an  exaggera- 
tion of  the  company's  liabilities. 

Profits  :— 

The  sources  of  profit  of  a  life  office  may  be 
summarised  as  under  : — 

(i)  The  gains  from  the  adoption  of  a 
favourable  mortality  table,  whereby 
less  deaths  occur  within  a  given  period 
than  the  number  stated  in  the  mortality 
table. 

{2)  The  saving  in  office  and  establishment 
expenses —that  is  to  say,  the  premiums 
are  *'  loaded  "  (either  arbitrarily  or  by 
percentage)  to  meet  expenses,  and  a 
profit  will  arise  where  the  actual 
expenditure  is  less  than  the  amount  so 
provided. 

(3)  The  profits  from  interest  in  respect  of 
the  accumulating  funds  ;  that  is,  where 
the  actual  interest  obtained  is  greater 
than  that  assumed  in  the  previous 
actuarial  calculations. 

(4)  Profits  from  lapses  and  surrenders. 

(5)  "Capital"  profits  from  changing 
investments,  &c. 

Mr.  H.  W.  Andras,  F.I. A.,  thus  refers  to 
the  accounts  of  a  life  assurance  company  :  — 
"The  sources  of  profits  or  losses  of  a 
' '  life  office  (other  than  those  arising  from 
' '  the  increased  or  decreased  value  of 
"securities,  due  to  outside  influences)  are 
"  due  to  the  divergence  of  the  actual 
*^  experience  yea.T  by  year  from  the  assump- 
"  tions  upon  which  the  calculations  are 
"  based,  chiefly  as  to  mortality,  interest, 
"  and  expenses. 


"The  profits  (or  losses)  from  mortality 
"in  any  year  arise  from  the  actual  net 
"  claims  (that  is,  after  deducting  reserves 
"  in  hand)  not  exceeding  (or  exceeding)  the 
"  amount  estimated  to  fall  in  out  of  the 
"net  sums  assured  at  risk  (that  is,  after 
"  deducting  the  reserves  in  hand)  according 
"  to  the  mortality  table. 

"  The  profits  from  interest  in  the  year 
"  arise  from  the  margin  between  the  rate 
"  earned  in  the  year  by  the  assurance  fund, 
"  and  the  rate  assumed  in  the  previous 
"  valuation  as  the  minimum  rate  likely  to 
"  be  earned  in  years  to  come. 

"  The  profit  from  expenses  is  the  differ- 
"  ence  between  the  marginal  percentage 
"provision  made  therefor  out  of  the 
"  premiums  at  the  last  valuation,  and  the 
"  percentage  of  the  premiums  actually  ex- 
"  pended  during  the  year  in  commission  and 
"  expenses  of  management 

"The  profits  on  a  life  assurance  policy 
"  are  not,  therefore,  made  by  a  sort  of 
"sinking  fund  transaction,  the  premiums 
"  being  accumulated  at  compound  interest 
"until  they  reach  the  sum  assured,  and 
"  after  that  the  profit — if  that  were  the 
'•  case,  from  what  source  would  the  claims 
' '  and  expenses  be  paid  in  the  early  years  of 
"  a  life  office  ? — but  they  arise  from  the  ex- 
"perienced  results  being  better  each  year 
"  than  the  assumptions  made  in  the  calcu- 
"  lations,  those  assumptions  being  usually 
"  made  well  on  the  side  of  safety.  But  for 
"  what  purpose,  then,  you  may  say,  are  the 
"  reserves  of  the  office  for  contingent 
' '  liabilities  ?  These  reserves  are  necessary 
"  for  the  following  reasons : — Owing  to  the 
"increasing  cost  of  assurance  against  death 
"  as  age  advances,  the  risk  premium 
"  charged  by  an  office  should  really  in- 
"  crease  yearly  ;  but  all  ordinary  life  offices 
"  (called  by  the  Americans  level-premium 
"  companies,  in  contradistinction  to  assess- 
"  ment  companies)  charge  the  same 
"  premium  throughout  life  in  the  case  of 
'*  an  ordinary  whole-life  assurance  ;  there- 
"  fore,  the  excess  premiums  paid  in  the 
"  early  years  of  the  assurance  beyond  the 
"  natural  or  risk  premium  have  to  be  re- 
"  served  and  accumulated  to  provide  for  the 
"excess  mortality  risk  beyond  the  level 
"  premiums  paid  in  the  later   years  of  the 
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"assurance.  Out  of  those  premiums,  as 
"they  are  paid,  a  certain  contribution  is 
"  made  to  the  claims  of  the  year,  a  further 
"  contribution  to  the  expenses  of  the  year, 
**  and  the  balance  goes  to  reserve,  as  stated. 
"  This  complex  subject  of  the  source  of  life 
**  assurance  profits  has  a  bearing  on  the  fact 
"that  accountants  are  not  expected  to 
"  certify  to  the  profits  of  life  assurance 
"  companies  ;  that  is  strictly  an  actuarial 
"  matter,  and  necessarily  so,  as  the  con- 
' '  tingent  liabilities  have  to  be  valued  as 
"  well  astheassets  and  immediate  liabilities 
"  in  order  to  arrive  at  the  surplus,  and 
"  these  contingent  liabilities  can  only  be 
"estimated  by  an  actuary;  indeed,  the 
"quinquennial  financial  investigation  for 
"the  quinquennial  Board  of  Trade  returns 
"  under  the  Life  Assurance  Companies  Act 
**  1870  must  be  made  by  an  actuary, 
"  although  the  Act  gives  no  definition  of  a 
'*  qualified  actuary.  It  would  be  difficult 
"  also  for  an  accountant  without  actuarial 
"  knowledge  to  say,  in  the  case  of  a  pro- 
"  prietary  life  assurance  company,  whether 
'  •  the  declaration  of  a  dividend  to  share- 
"  holders  is  or  is  not  justifiable,  and  for 
"  this  reason,  in  the  case  of  such  an  office 
"  valuing  for  the  purpose  of  ascertaining 
"  the  surplus  at  longer  intervals  than  a 
"  year,  the  annual  dividends  are  provided 
"  in  anticipation  out  of  the  surplus  ascer- 
"  tained  periodically,  and  are  not  declared 
"  out  of  the  annually  accruing  profits.  In 
"  the  rare  case  of  a  proprietary  life  assur- 
"  ance  company  valuing  annually  and 
"  showing  a  sufiicient  surplus  the  dividend 
"  could  be  declared,  of  course,  annually 
"  out  of  the  year's  profits 

^*  Balance  Sheet. — And  now  as  to  the 
"  Balance  Sheet,  and  the  important  ques- 
"  tion,  peculiar  to  the  province  of  the 
"  auditor,  as  to  whether  it  is  a  full  and  fair 
"  Balance  Sheet  properly  drawn  up,  so  as 
"  to  exhibit  a  true  and  correct  view  of  the 
"  state  of  the  company's  affairs.  It  is  here 
•'  that  an  auditor  has  to  exercise  his  best 
♦'judgment,  and  especially  as  to  the  ques- 
"  tion  of  values.  He  can  only  certify,  as  a 
••  matter  of  fact,  to  the  arithmetical  valua- 
"  tion  of  the  public  securities,  according  to 
*'  the  daily  list,  on  the  principles  laid  down 
•'  by  the  directors,  whether  by  taking  them 


**  at  their  full  market  price  at  the  close  of 
* '  the  books  (after  taking  off  accrued 
"interest),  or  providing  for  fluctuations  by 
*'  either  deducting  a  percentage  from  the 
"  market  price  or  by  setting  up  an  invest- 
"  ment  reserve  fund  »  the  former  being,  in 
'•  my  opinion,  the  better  plan.  With  regard 
"  to  other  items  in  the  Balance  Sheet,  I 
"  think  an  auditor  can  only  express  an 
'^opinion  after  obtaining  information  and 
"  reports  from  other  parties;  for  example, 
"  as  regards  liquid  securities  not  quoted  in 
"  the  daily  list,  he  must  obtain  the  best  in- 
' '  formation  possible  through  the  company's 
"  stockbrokers  as  to  their  value;  and  as  to 
"the  mortgages,  he  should  from  time  to 
"  time  (say  every  five  years)  ask  for  a 
"special  report  from  a  committee  of  the 
"directors  on  the  subject,  and  similarly 
"  from  the  actuary  of  the  company  as  to 
"  the  values  of  any  reversionary  interests 
"  or  life  interests  purchased  or  mortgaged. 
"  Having  these  various  reports  he  is  in  a 
"  position  to  say  that,  in  his  opinion,  the 
"  Balance  Sheet  correctly  states  the  value 
"of  the  assets;  but  I  don't  think,  in  the 
"  case  of  a  life  assurance  company,  he  can 
'  •  go  so  far  as  to  say  that  it  exhibits  a  true 
' '  and  correct  view  of  the  state  of  the  com- 
"pany's  affairs;  that  is  a  phraseology 
"  which,  it  seems  to  me,  might  give  too 
* '  much  confidence  to  anyone  unversed  in 
"  the  technical  meaning  of  such  words. 
' '  The  assets  may  be  all  good  enough,  but 
"  what  about  the  liabilities  ?  Is  there  a 
"  sufficient  reserve  for  them  on  the  other 
"  side  of  the  Balance  Sheet  ?  I  have  known 
"  such  a  state  of  things  actually  exist, 
"  namely,  the  accounts  and  Balance  Sheet 
"  of  a  life  assurance  company  duly  audited 
'*  and  such  a  certificate  given,  the  office 
"being  really  insolvent  owing  to  the  in- 
"  sufiiciency  of  the  actuarial  reserves.  I 
"  am  quite  aware  that  such  a  certificate  is 
"  not  necessarily  a  certificate  of  solvency, 
"  but  many  persons  think  so,  and  therefore 
"  it  is,  I  think,  desirable  for  an  auditor 
"using  this  form  to  use  qualifying  words 
"  to  the  effect  that  the  Balance  Sheet,  in 
"  his  opinion,  exhibits  a  true  and  correct 
"  view  of  the  state  of  the  company's  affairs 
"  as  regards  matters  of  account,  and  he 
"  may  go  on  to  state  to  what  extent  he  has 
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"been  able  to  verify  the  values  of  the 
"  assets. 

"  The  auditor's  certificate  should,  I  appre- 
*'  hend,  contain  a  statement  of  what  he  has  done 
"■  to  verify  the  accounts,  and  to  satisfy  himself 
"  that  they  have  been  properly  and  accu- 
"  rately  kept ;  that,  so  far  as  he  can  say, 
"  the  assets  in  the  Balance  Sheet  are  not 
"over-valued,  and  that  all  the  securities 

"  are  in  safe  custody 

**  It  is  impossible  for  a  professional  ac- 
"countant  to  express  any  opinion  as  to  the 
**  solvency  of  a  life  assurance  company, 
"  unless  he  is  also  a  qualified  actuary. 

'*  The  source  for  that  information  is  the 
"  Valuation  Balance  Sheet  of  the  fifth 
"schedule  of  the  Act  of  1870,  and  that  is 
*'  usually  published  only  once  in  five  years, 
"  the  actuary  making  the  valuation  being 
"  responsible  for  it.  Even  this  can  only  be 
'*  of  any  value  as  evidence  of  solvency 
"  when  considered  in  the  strictest  connec- 
"  tion  with  the  basis  of  valuation  ;  that  is 
"  to  say,  (i)  the  mortality  table,  (2)  the  rate 
"of  interest  and  (3)  the  method  of  valua- 
"  tion  used  in  the  calculations,  and  of  the 
"sufficiency  of  this  basis  for  adequate 
"reserves  an  actuary  only  can  be  a  judge." 
The  more  important  items  in  connection 
with  the  accounts  and  transactions  of  a  life 
assurance  company  may  be  classified  as 
under : — 
Income  : — 

First  premiums  (new  policies). 

Renewal  premiums. 

Consideration  for  annuities  granted. 

Claims  on  account  of  re-assurances. 

Periodical  interest  and  dividends  from 
investments. 

Assignment  fees. 

Transfer  fees  (if  any). 

Profits  on  changes  of  investments. 
Expenditure  : — 

Premiums  on  re-assurances. 

Claims,  surrenders,  and  cash  bonuses. 

Annuities. 

Expenses  of  management,  including  in 
addition  to  the  ordinary  commercial 
expenditure,  medical  fees,  policy 
stamps,  printing  and  stationery  in  re- 
spect of  booklets,  pamphlets,  proposal 


and  other  forms,  prospectuses,  annual 
reports,  calendars,  &c. 
Commissions,    {a)  new    business,  {b)  re- 
newals, {c)  commuted. 

General : — 
Branch  and  agency  returns,  policy  loans 
and     repayments,     investments     and 
changes  in  same,  capital  receipts  and 
payments  in  general. 

Balance  Sheet  items  :  — 
Investments. 
Outstanding  premiums. 
Outstanding  interest  on  investments. 
Balances  in    hands    of  bankers   and/or 
agents. 

Claims  admitted  but  not  paid. 

Life    Assurance    Companies   Acts   1870 

and  1872. — These  Acts  amended  the  law 
relating  to  life  assurance  companies,  the 
following  being  the  most  important  provi- 
sions : — 

(i)  Every  company  established  after  1870 
for  the  purpose  of  issuing  policies  of 
assurance  upon  human  life,  or  for  grant- 
ing annuities  upon  human  life  within 
the  United  Kingdom,  must  deposit  the 
sum  of  ;^2o,ooo  with  the  Court  of 
Chancery,  and  the  Registrar  of  Joint 
Stock  Companies  cannot  issue  the 
certificate  of  incorporation  until  the 
above  sum  has  been  so  deposited. 

The  deposit  may  be  wholly  in  cash 
or  made  up  wholly  or  in  part  by  securi- 
ties in  which  cash  under  the  control  of 
the  Court  is  for  the  time  being  per- 
mitted to  be  invested. 

The  deposit  may  be  made  by  the 
subscribers  to  the  memorandum  of 
association,  or  any  of  them,  in  the  name 
of  the  proposed  company,  and  such 
deposit  shall,  upon  the  incorporation 
of  the  company,  be  deemed  to  have 
been  made  by,  and  to  be  part  of  the 
assets  of,  the  company. 

The  depositors  may,  subject  to  the 
sanction  of  the  Court,  select  the  stocks 
and  funds  wherein  the  deposit  shall  be 
invested,  and  the  income  thereof  will 
be  payable  to  such  persons  as  the 
depositors  may  desire. 
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The  deposit  is  returnable,  either  to 
the  company  or  to  such  persons  as  the 
depositors  may  direct,  so  soon  as  it 
is  proved  to  the  satisfaction  of  the 
Court  that  the  life  assurance  fund  of 
the  company,  which  has  accumulateji 
out  of  premiums  received,  amounts  to 
the  sum  of  ^40,000. 

(2)  Every  life  assurance  company  trans- 
acting other  business  in  addition  to  that 
of  life  assurance  must  keep  a  separate 
account  of  the  life  assurance  funds. 

(3)  Every  company  must  prepare  a  Balance 
Sheet  and  Revenue  Account  in  the 
statutory  form  {see  schedules  to  the  Act 
of  1870)  at  the  expiration  of  each 
financial  year. 

Every  company  must  once  in  every 
five  years  (if  established  after  1870)  and 
once  in  every  ten  years  (if  established 
before  1870),  or  at  such  sAor/^r  intervals 
as  may  be  prescribed  by  the  company's 
regulations,  cause  (i)  an  investigation 
to  be  made  into  its  financial  position 
by  an  actuary,  and  (2)  an  abstract  of 
the  report  of  such  actuary  to  be  made 
in  the  prescribed  form,  A  statement  of 
the  life  assurance  and  annuity  business 
of  each  company  must  also  be  prepared 
in  the  prescribed  form.  Every  state- 
ment or  abstract  hereinbefore  required 
to  be  made  must  be  signed  by  the 
chairman  and  two  directors  of  the 
company  and  the  principal  officer 
thereof,  and  must  be  printed.  The 
original  documents,  signed  as  aforesaid 
and  accompanied  by  three  printed 
copies  thereof,  must  be  lodged  with  the 
Board  of  Trade  within  nine  months 
after  the  dates  respectively  prescribed 
as  the  dates  to  which  the  same  are  to 
be  prepared. 

A  printed  copy  of  the  statements  or 
abstracts  must  be  sent  to  every  share- 
holder and  policy-holderof  the  company 
on  application  being  made. 

(4)  An  amalgamation  of  life  assurance 
businesses,  or  a  transfer  of  one 
company's  business  to  another  com- 
pany, cannot  be  effected  without 
the  sanction  of  the  Court.  The  Court 
will  require,  inter  alia,  notices  of  the 


intended  amalgamation  or  transfer  to 
be  served  upon  shareholders  and 
policy-holders,  and  will  not  sanction 
any  amalgamation  or  transfer  in  any 
case  where  policy-holders  represent- 
ing one-tenth  or  more  of  the  total 
amount  assured  in  any  company 
which  it  is  proposed  to  amalgamate 
or  transfer,  dissent  from  such  amalga- 
mation or  transfer. 
(5)  Provision  is  made  for  the  special 
matters  arising  in  the  winding-up  of 
life  assurance  companies,  the  most 
important  being  the  methods  to  be 
adopted  in  arriving  at  the  value  of  the 
annuities  and  policies  to  be  trans- 
ferred or  otherwise  dealt  with,  viz.  : — 
Rule  for  valuing  an  annuity  : — 

"  An  annuity  shall  be  valued  accord- 
"ingto  the  tables  used  by  the  com- 
"  pany  which  granted  such  annuity  at 
*'  the  time  of  granting  same,  and 
**  where  such  tables  cannot  be  ascer- 
".tained  or  adopted  to  the  satisfaction 
*'  of  the  Court,  then  according  to  the 
*'  table  known  as  the  Government 
"Annuities  Experience  Table,  interest 
*'  being  reckoned  at  the  rate  of  4  per 
"  centum  per  annum." 
Rule  for  valuing  a  policy  : — 

"The  value  of  the  policy  is  to  be 
*'  the  difference  between  the  present 
*'  value  of  the  reversion  in  the  sum 
"  assured  on  the  decease  of  the  life 
' '  (including  any  bonus  or  addition 
•'  thereto  made  before  the  commence- 
"  ment  of  the  winding-up)  and  the 
"present  value  of  the  future  annual 
"  premiums.  In  calculating  such  pre- 
"  sent  values  the  rate  of  interest  is  to 
"  be  assumed  as  being  4  per  centum 
"  per  annum,  and  the  rate  of  mor- 
**  tality  as  that  of  the  tables  known  as 
"  the  Seventeen  Offices  Experience 
"Tables." 

"  The  premium  to  be  calculated  is 
*'  to  be  such  premium  as,  according  to 
'*  the  said  rate  of  interest  and  rate  of 
"  mortality,  is  sufficient  to  provide  for 
"  the  risk  incurred  by  the  office  (com- 
"  pany)  in  issuing  the  policy,  exclusive 
"  of  any  addition  thereto  for  office 
♦*  expenses  and  other  charges." 
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When  the  values  of  the  annuities 
and  policies  have  been  ascertained  as 
above  the  liquidator  must  give  notice 
of  such  values  to  each  person  respec- 
tively entitled  to  the  benefit  of  such 
annuity  or  policy,  and  the  values  will 
be  binding  upon  such  persons  unless 
they  give  notice  of  intention  to  dis- 
pute same  within  such  time  as  the 
Court  may  prescribe.  [See  Life 
Annuity,  Expectation  of  Life,  Sur- 
render Value.) 
(6)  Where  an  insurance  company  either 
transfers  its  business  to,  or  amalga- 
mates with,  another  company,  no 
policy-holder  in  the  first-mentioned 
company  who  shall  pay  to  the  other 
company  the  premiums  accruing  due 
in  respect  of  his  policy  shall,  by 
reason  of  any  such  payment,  or  by 
reason  of  any  other  act,  be  deemed  to 
have  abandoned  any  claim  which  he 
would  have  had  against  the  first  men- 
tioned company  on  due  payment  of 
premiums  to  such  company,  or  to  have 
accepted  in  lieu  thereof  the  liability  of 
the  other  company,  unless  such  aban- 
donment and  acceptance  have  been 
signified  by  some  writing  signed  by 
himorby  his  agent  lawfully  authorised. 
{See  Life  Assurance  Companies.) 

Life  Interest. — The  beneficial  interest  in 
property,  or  the  income  therefrom,  for  the 
life  of  the  beneficiary. 

Life  Tenant. — One  beneficially  entitled  to 
property  for  life. 

Lighterage. — The  sum  payable  for  the  "em- 
ployment of  craft  for  lightening  or  loading  a 
vessel,  either  (i)  by  taking  off  cargo  in  the 
event  of  the  grounding  of  the  ship,  or  (2)  by 
bringing  alongside  or  taking  away  from  the 
vessel,  cargo  with  which  it  is  impossible  or 
inconvenient  to  deal  by  means  of  quay 
accommodation. 

Limitation  of  Actions.  — The  various 
Statutes  of  Limitation  have  been  passed  to 
compel  persons  having  rights  of  action  to 
bring  their  actions  within  specified  times,  or 
in  default  to  lose  such  rights.  The  principles 
involved  proceed  from  the  maxims  (i)  The 
vigilant,  and  not  the  sleepy,  are  assisted  by 


the  laws  ;    and  (2)  It  concerns  the  State  that 
there  be  an  end  of  lawsuits. 

Lapse  of  time  raises  a  presumption  of  pay- 
ment or  release,  for  it  is  not  to  be  supposed 
that  a  creditor  will  wait  indefinitely  for  pay- 
ment ;  furthermore,  it  would  be  a  hardship 
to  require  a  quGndam  debtor  to  keep  his 
receipts  and  releases  beyond  a  reasonable 
period. 

The  statutes  relating  to  personal  actions 
merely  bar  the  remedy  by  action,  and  do  not 
extinguish  any  other  rights  attached  to  the 
particular  case,  e.g. : — 

(i)  A  debt  in  respect  of  which  a  right  of 
action  is  barred  will  nevertheless 
justify  the  continuance  of  a  lien  ;  and 
(2)  Where  a  debtor  makes  a  payment  to 
his  creditor  without  making  any 
appropriation  of  hispayment,  although 
he  may  hold  more  than  one  debt,  the 
creditor  may  appropriate  the  payment 
to  any  debt  he  may  think  fit,  even 
though  a  right  of  action  in  respect 
thereof  may  be  barred  by  the  Statutes 
of  Limitation. 

The  statutes  relative  to  real  actions — that 
is  to  say,  actions  relating  to  lands — not  only 
bar  the  remedy  by  action  but  extinguish  all 
rights. 

The  Act  of  21  James  I.,  c.  16  (the  principal 
Act  affecting  simple  contracts),  provides  {inter 
alia)  : — 

That  all  actions  of  account  (including, 
since  1856,  accounts  between  merchant  and 
merchant),  all  actions  of  debt  grounded 
upon  any  lending  or  contracting  without 
specialty,  all  actions  of  debt  for  arrearages 
of  rent,  or  any  of  them,  shall  be  com- 
menced and  sued  within  six  years  next 
after  the  cause  of  such  action  or  suit,  and 
not  after. 

Specialty  debts  are  governed  by  3  &  4 
William  IV.,  c  42,  which  provides  {inter  alia) 
that  all  actions  of  debt  for  rent  upon  an 
indenture  of  demise,  or  covenant  or  debt  upon 
any  bond  or  other  specialty,  shall  be  brought 
within  20  years  after  the  cause  of  such  actions 
or  suits,  but  not  after  ;  provided  that  nothing 
in  the  Act  shall  extend  to  any  action  given 
by  any  statute  where  the  time  for  bringing 
such  action  is  or  shall  be  by  any  statute 
specially  limited. 
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In  cases  of  infancy,  lunacy,  or  other  dis- 
ability, at  the  time  the  right  of  action  arises,  the 
period  of  limitation  does  not  begin  to  run 
until  the  removal  of  the  disability.  Time 
runs  against  a  plaintiff  during  his  absence 
beyond  the  seas,  but  it  is  stayed  in  his  favour 
should  the  defendant  be  beyond  the  seas; 
should  the  defendant,  however,  return  to 
England,  even  though  without  the  plaintiff's 
knowledge,  and  only  for  a  very  short  period, 
time  commences  to  run  against  the  plaintiff 
from  the  date  of  such  return.  Where  one 
of  two  or  more  defendants  is  beyond  the 
seas,  an  action  brought  against  the  other 
defendants  who  are  not  absent  will  not  affect 
the  plaintiff's  rights  against  such  of  the 
defendants  as  may  not  be  immediately 
accessible. 

The  Real  Property  Limitation  Act  1874 
provides  {inter  alia)  that  no  action  shall  be 
brought  to  recover  money  charged  on  land 
(but  see  Barnes  v.  Glenton,  App.  Cas.  1899), 
rent,  and  legacies,  except  within  12  years 
after  the  right  to  receive  the  same  has  accrued 
to  some  person  capable  of  giving  a  discharge 
therefor,  or  within  12  years  after  the  last 
payment  of  principal  or  interest,  or  after  a 
written  acknowledgment,  signed  by  the  per- 
son liable  or  his  agent,  or  the  last  of  such 
acknowledgments  if  more  than  one.  The 
above  applies  to  legacies  whether  charged 
upon  land  or  not,  and  includes  a  share  of  a 
residue  under  a  will  (but  not  a  share  under  an 
intestacy — 20  years  in  such  a  case  being  still 
allowed). 

In  cases  of  infancy,  lunacy,  or  other  dis- 
ability at  the  time  when  the  right  of  action  arises, 
six  years  is  allowed  (wherein  to  bring  the 
action)  from  the  termination  of  the  disability 
or  from  the  date  of  death,  if  death  occurs 
prior  to  the  removal  of  the  disability. 
Absence  beyond  the  seas  is  not  deemed  a 
disability,  and  the  utmost  allowance  for  any 
disability  is  30  years. 

The  Rules  of  the  Supreme  Court  1883 
provide  that  no  advantage  can  be  taken  of 
the  Statutes  of  Limitation  unless  an  issue 
thereon  be  raised  by  the  pleadings. 

The  incidence  of  the  statutes  upon  various 
classes  of  actions  will  be  dealt  with  seriatim  : — 

Accounts. — Time  runs  against  each  item 
separately,   and  in  case  of  mutual   transac- 


tions debit  and  credit,  each  item  also  sets  the 
time  running,  and  there  is  a  right  of  action 
upon  an  account  so  long  as  the  last  item 
"on  each  side  "  thereof  is  within  the  statu- 
tory period ;  but  as  regards  items  in  a 
running  account,  some  of  which  are  beyond, 
and  others  are  within,  the  limit  of  time 
allowed,  the  Mercantile  Law  Amendment 
Act  1856  provides  that  no  claim  in  respect  of 
any  matter  arising  more  than  six  years  before 
the  commencement  of  the  action,  shall  be 
enforceable  by  action  or  suit  by  reason  only 
of  some  other  matter  of  claim  comprised  in 
the  same  account  having  arisen  within  six 
years  next  before  the  commencement  of  the 
action.     [See  Appropriation  of  Payments.) 

Auditor. — An  auditor  has  been  granted  the 
benefit  of  the  Statutes  of  Limitation  in 
respect  of  a  liability  for  damages  for  breach 
of  duty  as  auditor.  {Leeds  Estate,  6-r.,  Society 
V.  Shepherd,  1887.) 

Award. — All  actions  upon  any  award,  where 
the  submission  is  by  wa}-  of  specialty,  must 
be  brought  within  20  years  after  the  cause  of 
action,  and  where  the  submission  is  not  by 
way  of  specialty,  an  action  thereupon  must 
be  brought  within  six  years  after  the  cause  of 
action. 

Banker. — The  relation  between  banker  and 
customer  is  ordinarily  that  of  debtor  and 
creditor,  or  vice  versa,  and  their  ordinary 
dealings  by  way  of  loan  or  deposit  are  within 
the  Act  of  James  I.,  and  actions  thereon  may 
be  barred  by  lapse  of  time. 

Bankruptcy  and  Liquidation  {of  Company). — 
Debts  barred  by  any  Statute  of  Limitation 
are  not  provable  in  bankruptcy  or  winding- 
•up,  as  the  case  may  be,  but  as  regards  debts 
not  already  barred  the  time  ceases  to  run 
at  the  date  of  the  receiving  order  and 
winding-up  order  respectively.  The  inclusion 
of  a  statute-barred  debt  by  a  bankrupt  in  his 
statement  of  affairs  is  not  per  se  sufficient 
acknowledgment  to  take  the  debt  "  out  of 
the  statutes."  {Ex  parte  Topping,  1865.) 
With  regard  to  a  debt  due  to  the  bankrupt, 
if  during  the  continuance  of  the  bankruptcy 
the  trustee  takes  no  steps  to  enforce  the  claim, 
and  it  becomes  barred  by  the  Statute  of 
Limitations,  such  claim  will  still  be  barred 
even  though  the  bankruptcy  be  subsequently 
annulled. 
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The  Companies  Act  1862  (section  107)  pro- 
vides that  in  the  winding-up  of  a  company 
by  the  Court,  the  Court  may  fix  a  certain 
day  or  certain   days   on    or   within    which    I 
creditors  of  the  company  are  to  prove  their    ! 
debts  or  claims,  or  to  be  excluded  from  the    | 
benefit  of  any  distribution  made  before  such 
debts  are  proved.    This  may  be  made  applic- 
able to  voluntary  winding-up  under  section    1 
138  of  that  Act.     {See  Proof  of  Debt.)  I 

Bills  of  Exchange. — An  action  cannot  be 
maintained  on  a  bill  against  any  party 
thereto  after  the  expiration  of  six  years  from  ; 
the  time  when  a  cause  of  action  first  accrued  j 
to  the  then  holder  against  such  party.  As 
regards  the  acceptor,  time  begins  to  run 
from  the  maturity  of  the  bill,  and  as  regards 
the  drawer  or  an  indorser  (generally)  from 
the  date  when  notice  of  dishonour  is  received. 

Where  a  person  issued  a  cheque  by  way  of 
loan,  it  was  held  that  he  had  no  right  of 
action  against  the  borrower  until  the  cheque 
had  been  cashed. 

Calls  on  Shares. — Section  16  of  the  1862 
Act  provides  {inter  alia)  that  "all  moneys 
"  payable  by  any  member  of  the  company  in 
"pursuance  of  the  conditions  and  regula- 
"  tions,  or  of  any  such  conditions  or  regula- 
"  tions,  shall  be  deemed  to  be  a  debt  due 
"  from  such  member  to  the  company,  and  in 
"  England  .  .  .  to  be  in  the  nature  of  a 
"  specialty  debt." 

If,  therefore,  a  clause  is  inserted  in  the 
articles  of  association  of  a  company  pro- 
viding for  the  payment  of  the  instalments  on 
the  shares  by  the  members  thereof  as  and 
when  such  instalments  may  be  made  pay- 
able, the  joint  effect  of  the  clause  and  the 
above  section  will  constitute  each  instalment 
a  specialty  debt,  and,  as  a  consequence,  it 
would  be  recoverable  within  twenty  years. 

If  no  such  clause  be  inserted  in  the  articles 
the  "calls  "  are  apparently  not  in  the  nature 
of  a  specialty  debt.  Section  75  of  the  Act 
of  1862,  however,  expressly  provides  that 
"  the  liability  of  any  person  to  contribute  to 
"  the  assets  of  a  company  under  this  Act,  in 
"  the  event  of  the  same  being  wound  up,  shall  be 
"  deemed  to  create  a  debt  (in  England  .  .  . 
"  of  the  nature  of  a  specialty)  accruing  due 
"  from  such  person  at  the  time  when  his 
"  liability  commenced,  but  payable   at    the 


"  time   or  respective   times   when   calls  are 
"made    .    .    .    for  enforcing  such  liability." 

Directors.— Directors  being  regarded  as 
quasi  trustees  of  a  company,  and  the  funds 
of  the  company  being  regarded  as  a  trust  fund, 
any  m.isfeasance  in  connection  with  the 
funds  is  deemed  a  breach  of  trust,  and  the 
Statutes  of  Limitation  will  be  no  defence 
either  to  a  director  or  his  personal  represen- 
tatives (in  the  event  of  his  death)  unless  the 
case  is  within  the  exceptions  granted  by  the 
Act  of  1888  {see  Trustee  heloio). 

Dividends  . — Generally,  the  articles  of  asso- 
ciation of  a  company  prescribe  the  period 
(say  three  or  four  years)  after  the  expiration 
of  which  all  unclaimed  dividends  are  liable 
to  forfeiture,  but  the  Stock  Exchange  Com- 
mittee object  to  any  such  limitation.  It 
would  appear  that  in  the  absence  of  some 
such  limitation  in  the  articles  of  association, 
a  right  of  action  for  dividends  declared  but 
not  claimed  will  not  be  barred  for  twenty 
years. 

Executors. — An  executor  is  not  compelled  to 
take  advantage  of  the  Statute  of  Limitations, 
but  may  pay  statute-barred  debts ;  and  he 
may  retain  his  own  debt  even  though  it  be 
statute-barred.  And  this  is  so,  even  where 
the  personal  estate  is  insufficient,  for  the  pay- 
ments will  be  allowed  as  against  the  devisees 
of  the  real  estate,  upon  which  a  burden  may 
be  thrown  as  the  direct  consequence  of  satis- 
fying such  debts.  Time  runs  against  an 
executor  from  the  date  of  the  death  of  the 
deceased,  and  if  the  statute  has  begun  to  run 
before  the  death  it  is  not  stopped,  whether  the 
deceased  die  testate  or  intestate.  But,  where 
a  person  dies  intestate  and  the  statute  has 
not  already  begun  to  run,  it  will  not  com- 
mence to  run  against  the  personal  represen- 
tatives- until  letters  of  administration  have 
been  taken  out,  for  no  cause  of  action  can 
accrue  until  there  is  someone  capable  of 
suing.     {See  Trustee,  infra.) 

Legacies. — Legacies  are  payable  a  year  after 
the  testator's  death,  so  that  an  action  to 
recover  same  must  be  brought  within  twelve 
years  from  one  year  after  the  testator's  death. 
With  regard  to  a  share  of  the  residue,  time 
runs  against  the  residuary  legatee  as  soon  as 
he  has  the  present  right  to  receive  the  residue 
— that  is  to  say,  from  the  time  the  residue  is 
or  can  be  ascertained.     {See  Trustee,  infra.) 
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Partner. — During  the  existence  of  a  part- 
nership, the  Statute  of  Limitations  does  not 
apply  as  between  the  partners,  but  upon  the 
death  of  a  partner  or  a  dissolution  of  the 
partnership,  the  amount  due  from  the  sur- 
viving or  continuing  partners  to  an  outgoing 
partner  or  the  representatives  of  a  deceased 
partner  in  respect  of  the  outgoing  or  deceased 
partner's  share  is  a  debt  accruing  at  the  date 
of  the  dissolution  or  death.  This  is,  how- 
ever, subject  to  any  agreement  to  the  con- 
trary between  the  partners  ;  and  generally  the 
partnership  agreement  provides  for  the  pay- 
ment ot  the  amount  of  a  deceased  or  outgoing 
partner's  share  either  at  the  expiration  of  a 
fixed  period  after  the  date  of  the  death  or 
dissolution,  or  in  instalments  at  stated  inter- 
vals. The  claim  in  respect  of  the  share  of  a 
deceased  or  outgoing  partner  is  in  the  nature 
of  a  simple  contract  debt,  is  subject  to  the 
Statute  of  Limitations,  and  will  be  barred 
after  six  years  from  the  date  or  dates  of  the 
share  or  instalments  thereof  becoming 
payable. 

Trustee.  —The  Judicature  Act  1873  provided 
that  no  claim  of  cestui  que  trust  against  a  trustee 
for  any  property  held  on  any  express  trust, 
or  in  respect  of  any  breach  of  such  trust, 
should  be  held  to  be  barred  by  any  Statute 
of  Limitations,  but  Section  8  of  the  Trustee 
Act  1888  has  effected  a  material  alteration  in 
this  rule  of  law,  providing,  inter  alia,  that  a 
trustee  may  have  all  rights  and  privileges 
conferred  by  any  Statute  of  Limitation  in 
the  like  manner  and  to  the  like  extent  as  if 
he  had  not  been  a  trustee,  provided  that  in 
the  action  in  which  the  statute  is  so  pleaded 
the  claim  is  not  (i)  founded  upon  any  fraud 
or  fraudulent  breach  of  trust  to  which  the 
trustee  was  a  party  or  privy,  or  (2)  to  recover 
trust  property  or  the  proceeds  thereof  {a) 
still  retained  by  the  trustee,  or  {b)  previously 
received  by  the  trustee  and  converted  to  his 
use. 

The  term  trustee  in  the  Act  of  1888 
includes  an  executor  or  administrator,  and  a 
trustee  whose  trust  arises  by  construction  or 
implication  of  law,  as  well  as  an  express 
trustee,  but  it  does  not  include  the  official 
trustee  of  charitable  funds ;  and  the  pro- 
visions of  the  Act  relating  to  a  trustee  apply 
as  well  to  several  joint  trustees  as  to  a  sole 
trustee. 


The  directors  of  the  Lands  Allotment 
Company  applied  moneys  of  the  company  to 
an  ultra  vires  purpose,  but  without  any  fraud. 
As  more  than  six  years  had  elapsed  before  an 
action  was  brought,  the  claim  against  them 
was  held  to  be  barred  by  the  Act  of  1888. 
[See  Actio  personalis,  S'C,  Acknowledgment  of 
a  Debt,  Distress.) 

Limited  Administration,— Administration 
of  the  effects  of  a  deceased  person,  which  is 
limited  either  as  to  time  or  as  to  the  assets  to 
be  administered. 

Limited  by  Guarantee.— S^^?  Liabihty. 

Limited  by  Shares. — Sec  Liability. 

Limited  Company.  —  A  company  formed 
under  the  Companies  Acts  1862  et  seq. 
whereby  theliabilityof  its  members  is  limited, 
either  (i)  to  the  amount  unpaid  (if  any) 
upon  the  shares  respectively  held  by  them, 
or  (2)  to  the  amount  which  they  have 
respectively  undertaken  to  contribute  to  the 
assets  of  the  company.  Section  6  of  the  Act 
of  1862  provides  that  : — Any  seven  or  more 
persons  associated  for  any  lawful  purpose 
may,  by  subscribing  their  names  to  a  memo- 
randum of  association,  and  otherwise  com- 
plying with  the  requisitions  of  this  Act  in 
respect  of  reg-istration,  form  an  incorporated 
company  with  limited  liability.  The  last 
word  in  the  registered  name  of  any  such 
company  must  be  the  word  "  limited,"  and 
such  registered  name  must  be  painted  or 
affixed  to  the  outside  of  every  office  or  place 
in  which  the  business  of  the  company  is 
carried  on  in  some  conspicuous  position,  and 
the  full  name  (including  the  word  "  limited  ") 
must  be  engraven  upon  the  common  seal  of 
the  company,  and  mentioned  in  legible 
characters  upon  all  advertisements,  notices, 
invoices,  receipts,  bills  of  exchange,  cheques, 
and  other  documents. 

The  officers  of  a  limited  company  who 
knowingly  and  wilfully  authorise  or  permit 
any  default  of  the  foregoing  requirements  are 
subject  to  penalties. 

Where  any  association  is  about  to  be 
formed  as  a  limited  company  it  may  be  regis- 
tered as  such  without  the  addition  of  the  word 
"  limited  "  in  its  name,  if  it  is  proved  to  the 
Board  of  Trade  that  the  association  is  formed 
for  the  purpose  of  promoting  commerce,  art, 
science,  religion,  charity,  or  any  other  useful 
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object,  and  that  it  is  the  intention  of  such 
association  to  apply  the  profits,  if  any,  or 
other  income  of  the  association  in  promoting 
its  objects,  and  to  prohibit  the  payment  of 
any  dividend  to  the  members  of  the  associa- 
tion.    {See  LiabiHty,  Societc  en  commandite.) 

Limited  Executor. — An  executor  whose  ap- 
pointment is  quaUfied  by  limitations  as  to 
time  or  place  wherein,  or  the  subject-matter 
as  to  which,  the  office  is  to  be  exercised. 

Limited  Liability.— 5^^?  Liability,  Limited 
Company. 

Limited  Partnership. — See  Societe  en  com- 
mandite. 

Lineal  Consanguinity.— The  relationship 
subsisting  between  persons  descending  in  a 
direct  line,  as  father,  son,  grandson. 

Liquid  Assets. — Cash  and  such  assets  as  can 
be  instantly  converted  into  cash.  To  take  the 
case  of  a  banker,  his  liquid  assets  would  con- 
sist of  coin,  bank  notes,  money  at  call,  and 
readily  realisable  securities. 

Liquidated  Damages. — The  amount  agreed 
between  the  parties^  or  otherwise  ascer- 
tained as  payable  in  respect  of  a  breach  of 
contract   or  otherwise. 

Sometimes  a  sum  is  specified  in  a  con- 
tract as  being  the  amount  payable  in  the 
event  of  non-performance,  and  in  such  a 
case  the  sum  may  be  either  a  penalty  or  by 
way  of  liquidated  damages.  If  the  sum 
named  be  deemed  a  penalty,  then  it  is  the 
maximum  sum  payable,  the  actual  amount 
recoverable  being  proportionate  to  the 
actual  damage  sustained.  Where  the  sum 
named  is  considered  as  being  by  way  of 
liquidated  damages,  then  such  sum  will  be 
recoverable  in  the  event  of  breach.  But  it 
is  a  question  of  construction  whether  the 
sum  named  is  one  or  the  other,  and  the 
■Court  will  not  necessarily  follow  the 
description  given  in  the  contract,  for  if  the 
sum  is,  in  fact,  a  penalty,  it  will  be  treated 
as  such,  although  specified  in  the  contract 
as  being  by  way  of  liquidated  damages. 

Where  a  fixed  sum  is  expressed  as  being 
payable  under  the  following  circumstances, 
it  is  deemed  to  be,  and  is  treated  as,  a 
penalty  and  not  as  liquidated  damages:  — 

(i)  Where  the  value  of  the  subject-matter 
is  known,    and   the    sum    specified  as 


payable  in  the  event  of   breach   is  in 
excess  of  such  value. 

(2)  Where  there  are  several  terms  in  the 
contract,  some  of  which  are  capable 
of  present  valuation,  the  others  being 
of  uncertain  value,  and  the  specified 
sum  is  payable  in  the  event  of  the 
breach  of  any  of  the  terms. 

(3)  Where  there  are  several  terms  in  the 
contract,  and  "  some  may  occasion 
serious  and  others  trifling  damage." 
{See  Unliquidated  Damages.) 

Liquidator,— 

Compulsory  Liquidation. 

Appointment. 

Security. 

Gazette  notice. 

Remuneration. 

Committee  of  inspection  (special  article). 

Powers : — 

Exercisable  without  sanction  of  the  committee 
or  Court. 

Exercisable  with  such  sanction. 

General. 
Control  by  Board  of  Trade. 

Duties : — 

Creditors  and  contributories  (rights  of)  : — 

As  regards  meetings. 

As  regards  accounts. 
Dividends. 
Removal. 
Release. 

Voluntary  Liquidation. 

Appointment. 

Security. 

Gazette  notice. 

Remuneration. 

Powers. 

Duties. 

Removal. 

Winding-up  under  Supervision. 
General. 

ISote. — The  accounts  of  liquidator."  are 
treated  in  a  special  article  entitled 
' '  Liquidator's  Accounts.' '     {q.v.) 

A  liquidator  in  the  special  sense  in  which 
the  term  is  now  generally  applied  is  the  officer 
appointed  to  wind-up  a  joint  stock  company, 
by  (i)  realising  the  assets,  and  making  calls 
on  contributories  where  necessary  and  out- 
standing, (2)  paying  the  costs  and  expenses  of 
winding-up,  (3)  paying  the  liabilities  of  the 
company,   and  (4)    distributing  the  balance 
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(if  any)  amongst  the  members,  or  otherwise 
adjusting  their  respective  rights  inter  se. 


Compulsory  Liquidation   (or  Winding-       , 
UP  BY  THE  Court).  I 

The  liquidator  is  appointed  by,  and  is  the    i 
agent  of,  the  Court,  and  if  the  company  being 
wound   up    is  insolvent,    the   liquidator    is 
trustee  for  the  creditors  only. 


Appointment. — The  Official  Receiver  may 
l3e  appointed  by  the  Court  provisional 
liquidator  of  a  company  at  any  time  after  the 
presentation  of  a  petition,  and  before  a 
winding-up  order  has  been  made.  On  a 
winding-up  order  being  made,  the  Official 
Receiver  becomes  the  provisional  liquidator  of 
the  company,  and  continues  to  act  as  such 
until  he  or  another  person  becomes  liquidator, 
and  is  capable  of  acting  as  such. 

If  the  Official  Receiver  is  ultimately  ap- 
pointed liquidator  he  is  styled  "  Official 
Receiver  and  Liquidator"  (Rule  59),  but 
when  a  person  other  than  the  Official 
Receiver  is  appointed,  he  is  styled 
*'  Liquidator,"  and  not  official  liquidator,  of 
the  company,  and  a  liquidator  cannot  act  as 
such  until  he  has  notified  his  appointment  to 
the  Registrar  of  Joint  Stock  Companies  and 
given  security  in  the  prescribed  manner. 
(1890  Act,  section  4.)     {See  title  Security.) 

When  the  Court  has  made  an  order  for 
winding-up  a  company,  the  Official  Receiver 
summons  separate  meetings  of  the  creditors 
and  contributories  of  the  company  for  the 
purpose  of 

[a)  Determining  whether  or  not  an  appli- 
cation is  to  be  mad©  to  the  Court  for 
appointing  a  liquidator  in  the  place 
of  the  Official  Receiver  ;  and 

[b)  Determining  whether  or  not  an  appli- 
cation is  to  be  made  to  the  Court  for 
the  appointment  of  a  committee  of 
inspection  to  act  with  the  liquidator, 
and  who  are  to  be  members  of  such 
committee  if  appointed. 

The  meetings  of  creditors  and  contribu- 
tories shall  be  held  within  21  days  after 
the  date  of  the  winding-up  order,  or  within 
such  further  time  as  the  Court  may 
approve,  unless  a  special  manager  has  been 


appointed,  in  which  case  such  meetings 
shall  be  held  within  one  month  from  the 
date  of  such  order,  or  within  such  further 
time  as  aforesaid.  (1890  Act,  Schedule  I., 
Rule  I.) 

The  Official  Receiver  of  the  company 
shall  summon  the  meetings  by  giving  not 
less  than  seven  days'  notice  of  the  time  and 
place  thereof  in  the  London  Gazette  and  in  a 
local  paper.  Notice  of  such  meetings  shall 
also  be  sent  by  post  to  every  person  appear- 
ing by  the  company's  books  to  be  a 
creditor  of  the  company,  and  to  every 
person  appearing  by  the  company's  books 
or  otherwise  to  be  a  contributor}'  of  the 
company,     [Ibid,  Rule  2.) 

The  Official  Receiver  shall  give  to  each 
of  the  directors  and  other  officers  of  the 
company  who,  in  his  opinion,  ought  to 
attend  the  first  meetings  of  creditors  and 
contributories,  seven  days'  notice  of  the 
time  and  place  appointed  for  each  meeting. 
The  notice  may  be  either  delivered  person- 
ally or  sent  by  prepaid  post-letter  as  may 
be  convenient.  It  shall  be  the  duty  of 
every  director  or  officer  who  receives  notice 
of  such  meeting  to  attend  if  so  required  by 
the  Official  Receiver.  (Winding-up  Rules 
1903,   Rule  50.) 

The  Official  Receiver  shall  also,  as  soon 
as  practicable,  send  to  each  creditor  men- 
tioned in  the  company's  statement  of 
affairs,  and  to  each  person  appearing  from 
the  company's  books,  or  otherwise,  to  be  a 
contributory  of  the  company,  a  summary  of 
the  company's  statement  of  affairs,  in- 
cluding the  causes  of  its  failure,  and  any 
observations  thereon  which  the  Official 
Receiver  may  think  fit  to  make  ;  but  the 
proceedings  at  any  such  meeting  shall  not 
be  invalidated  by  reason  of  any  summary 
or  notice  required  by  these  rules  not  having 
been  sent  or  received  before  the  meeting. 
(Schedule  I.,  Rule  3.) 

The  meeting  shall  be  held  at  such  place 
as  in  the  opinion  of  the  Official  Receiver  is 
most  convenient  for  the  majority  of  the 
creditors  and  contributories.  [Ibid,  Rule 
4-) 

The  Official  Receiver  or  some  person 
nominated  by  him  shall  be  the  chairman  at 
the  meetings.  A  person  shall  not  be 
entitled  to  vote  as  a  creditor  unless  he  has 
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duly  proved  a  debt  to  be  due  to  him  from 
the  company,  and  the  proof  has  been  duly 
lodged  before  the  time  appointed  for  the 
meeting.     [Ibid,  Rule  5.) 

As  soon  as  possible  after  the  first  meet- 
ings  of    creditors     and  contributories,   the 
OflScial   Receiver   or  the  chairman  of   the 
meeting,  as  the  case  may  be,    must  report 
the  result  of  each  meeting  to  the  Court,  and 
thereupon  if  the  meetings  have  passed  the 
same    resolutions,     or     if    the    resolutions 
passed  at  the  two  meetings  are  identical  in 
effect,  the    Court  may  forthwith  make  the 
appointments   necessary    to   give   effect   to 
such   resolutions,     but    where    there    is    a 
difference     between    the    resolutions     and 
determinations    of    the    meetings    of    the 
creditors    and  contributories  in  respect  of 
the    foregoing    matters,    the    Court    shall 
decide  the  difference,  and  make  such  order 
thereon  as  the  Court  may  think  fit.     Upon 
the  consideration    of    the    resolutions  and 
determinations  of  the  meetings  the   Court 
shall  hear  the  Official   Receiver,   and  any 
creditor  or  contributory.     In  case  a  liqui- 
dator is   not  appointed  by  the  Court,  the 
Official  Receiver  becomes  the  liquidator  of 
the   company,  and  whenever  any   vacancy 
occurs     in    the    office    of    liquidator    the 
Official  Receiver,  by  virtue  of    his  office, 
becomes  and  acts  as  liquidator  during  the 
vacancy.     (1890  Act,  sections  4  and  6,  and 
Winding-up  Rule  58.) 

In  the  case  of  the  death,  removal,  or 
resignation  of  a  liquidator,  another  may  be 
appointed  in  his  place  in  the  same  manner 
as  directed  in  the  case  of  a  first  appoint- 
ment, and  the  Official  Receiver  shall,  on 
the  request  of  not  less  than  one-tenth  in 
value  of  the  creditors  or  contributories, 
summon  meetings  for  the  purpose  of  deter- 
mining whether  or  not  the  vacancy  shall  be 
filled.     (Rule  58.) 

Where  it  appears  to  the  satisfaction  of  the 
Court  that  any  solicitation  has  been  used 
by  or  on  behalf  of  a  liquidator  in  obtain- 
ing proxies  or  in  procuring  the  appointment 
of  liquidator,  except  by  the  direction  of  a 
meeting  of  creditors  or  contributories,  the 
Court  shall  have  power,  if  it  think  fit,  to 
order  that  no  remuneration  shall  be  allowed 
to  the  person  by  whom  or  on  whose  behalf 
such  solicitation  may  have  been  exercised, 


notwithstanding  any',  resolution  of  the  com- 
mittee of  inspection  or  of  the  creditors  or 
contributories  to  the  contrary.  (1890  Act, 
ist   Schedule,  Rule  18.) 

No  person  acting  either  under  a  general 
or  a  special  proxy  shall  vote  in  favour  of 
any  resolution  which  would  directly  or 
indirectly  place  himself,  his  partner,  or 
employer  in  a  position  to  receive  any 
remuneration  out  of  the  estate  of  the  com- 
pany otherwise  than  as  a  creditor  rateably 
with  the  other  creditors  of  the  company  : 
Provided  that  where  any  person  holds 
special  proxies  to  vote  for  an  application 
to  the  Court  in  favour  of  the  appointment 
of  himself  as  liquidator  he  ma}^  use  the 
said  proxies  and  vote  accordingly.  [Ihid, 
Rule  24.) 


Security. — The  following  are  the  rules  as 
to  security :  — 

(i)  The  security  shall  be  given  to  such 
officers  or  persons  and  in  such 
manner  as  the  Board  of  Trade  may 
from  time  to  time  direct.  The  security 
may  take  the  form  of  [a)  a  bond  with 
one  or  more  sureties,  [h)  a  sum 
deposited  in  Court,  or  [c)  the  bond  of 
an  approved  guarantee  society. 

(2)  It  is  not  necessary  that  security  be 
given  in  each  separate  winding-up  ; 
but  security  may  be  given,  either 
specially  in  a  particular  winding-up, 
ox  generally,  to  be  available  for  any 
winding-up  in  which  the  person  giving 
security  may  be  appointed  liquidator. 

(3)  The  Board  of  Trade  fix  the  amount 
and  nature  of  such  security,  and  may, 
from  time  to  time,  as  they  think  fit, 
either  increase  or  diminish  the 
amount  of  special  or  general  security 
which  any  person  has  given,  but 
security  cannot,  in  any  case,  be 
entirely  dispensed  with. 

(4)  The    cost  of  furnishing  the  required"^ 
,  security    by    a    liquidator,    including 

any  premiums  which  he  may  pay  to  a 
guarantee  society,  must  be  borne  by 
him  personally,  and  not  charged 
against  the  assets  of  the  company  as 
an  expense  incurred   in  the  winding- 
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(5)  The  certificate  of  the  Board  of  Trade, 
that  a  liquidator  has  given  security  to 
their  satisfaction,  is  filed  with  the 
Registrar. 

(6)  If  a  liquidator  [a]  fails  to  give  the 
required  security  within  the  time 
stated  for  that  purpose  in  the  order 
appointing  him  or  within  any  extension 
thereof,  or  {b)  having  given  security 
fails  tO'  keep  up  such  security,  the 
Official  Receiver  reports  such  failure 
to  the  Court,  who  thereupon  may 
rescind  the  order  appointing  the 
liquidator,  or  remove  him,  as  the  case 
may  be,  making  such  order  as  to 
costs  as  the  Court  may  think  fit. 
(Rules  60  and  61.) 


Gazette  Notice. — A  copy  of  the  order  of 
the  Court  appointing  a  liquidator  must  be 
transmitted  to  the  Board  of  Trade  by  the 
Oflacial  Receiver,  and  the  Board  of  Trade, 
so  soon  as  the  liquidator  has  given  security, 
cause  notice  of  the  appointment  to  be 
gazetted .  The  expense  of  gazetting  the  notice 
of  the  appointment  must  be  paid  by  the 
liquidator,  but  may  be  charged  by  him 
against  the  assets  of  the  company.  The 
appointment  of  a  liquidator  or  committee 
of  inspection  may  also  be  advertised  in 
such  other  manner  as  the  Court  may  direct. 


Remuneration.  —  The  remuneration  of  a 
liquidator,  unless  the  Court  otherwise  orders, 
is  fixed  by  the  committee  of  inspection,  and 
must  be  in  the  nature  of  a  commission  or 
percentage,  of  which  one  part  shall  be  pay- 
able on  the  amount  realised  after  deducting 
the  sums  (if  any)  paid  to  secured  creditors 
(other  than  debenture-holders)  out  of  the 
proceeds  of  their  securities,  and  the  other 
part  on  the  amount  distributed  in  dividend. 
If  the  Board  of  Trade  is  of  opinion  that  the 
remuneration,  as  fixed  by  the  committee  of 
inspection,  is  unnecessarily  large,  the  Board 
of  Trade  may  apply  to  the  Court  and  there- 
upon the  Court  shall  fix  the  amount  of  the 
remuneration.  Where  there  is  no  committee 
of  inspection,  the  remuneration  of  the  liqui- 
dator, unless  the  Court  otherwise  orders,  is 
fixed  in  accordance  with  the  scale  of  fees  and 


percentages  payable  for  realisations  and  dis- 
tributions by  the  Official  Receiver  as  liqui- 
dator. (Rule  137.)  The  liquidator  of  a  com- 
pany is  not  entitled  to  receive  out  of  the 
estate  any  remuneration  for  services  rendered 
to  the  company,  except  the  remuneration  to 
which  under  the  Winding-up  Act  and  Rules 
he  is  entitled  as  liquidator ;  in  particular,  he 
must  not  make  any  arrangement  for  or  accept 
from  any  solicitor,  auctioneer,  or  any  other 
person  connected  with  the  winding-up  any 
gift  or  pecuniary  consideration,  nor  shall  he 
make  any  arrangement  for  giving  up  any 
part  of  his  remuneration  to  any  such 
solicitor,  auctioneer,  or  other  person.  (Rule 
138.) 

Where  no  personal  unfitness  is  shown,  a 
professional  liquidator  will  not  be  removed 
so  that  another  may  be  appointed  who  will 
act  gratuitously  {Civil  Service,  &^c.,  Stoves, 
1884),  but  he  may  be  removed  on  the  petition 
of  a  large  majority  of  unsecured  creditors, 
who  allege  a  saving  of  expenses  and  a  better 
realisation  of  the  assets.  {Association  Land 
Fi?ianciers,  10  Ch.D.) 

The  claim  for  remuneration  of  a  liquidator 
in  a  voluntary  winding-up,  whose  appointment 
was  invalid,  was  rejected,  except  in  so  far  as 
the  company  had  accepted  the  benefit  of  his 
services  irrespective  of  the  liquidation,  and 
except  in  so  far  as  the  liquidator  under  the 
compulsory  winding-up  had  availed  himself 
of  such  services.  {Allison,  Johnson  6-  Foster, 
Lim.,  1904.) 


Committee    of   Inspection.     {See    title    Com- 
mittee of  Inspection.) 


Powers : — 

Note. — In  all  cases  where  more  persons 
than  one  are  appointed  to  the  office  of 
liquidator,  the  Court  shall  declare  whether 
any  act  required  or  authorised  to  be  done 
by  the  liquidator  is  to  be  done  by  all  or 
any  one  or  more  of  such  persons.  (1862 
Act,  section  92.) 

A.  Exercisable   without  the    sanction    of   the 
Committee  of  Inspection  or  the  Court : — 

(i)  To  sell  the  real  and  personal  property, 
effects  and  things  in  action  of  the  com- 
pany by  public  auction  or  private 
contract,  with  power   to  transfer  the 
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whole  thereof  to  any  person  or  com- 
pany or  to  sell  the  same  in  parcels. 

(2)  To  do  all  acts  and  to  execute,  in  the 
name  and  on  behalf  of  the  company, 
all  deeds,  receipts,  and  other  docu- 
ments, and  for  that  purpose  to  use, 
when  necessary,  the  company's  seal. 

(3)  To  prove,  rank,  claim,  and  draw  a  divi- 
dend, in  the  matter  of  the  bankruptcy 
or  insolvency  of  any  contributory,  for 
any  balance  against  the  estate  of  such 
contributory,  and  to  take  and  receive 
dividends  in  respect  of  such  balance, 
in  the  matter  of  bankruptcy  or  insol- 
vency, as  a  separate  debt  due  from 
such  bankrupt  or  insolvent,  and 
rateably  with  the  other  separate 
creditors. 

(4)  To  draw,  accept,  make,  and  indorse  any 
bill  of  exchange  or  promissory  note  in 
the  name  and  on  behalf  of  the  com- 
pany, also  to  raise  upon  the  security 
of  the  assets  of  the  company,  from 
'time  to  time,  any  requisite  sum  or 
sums  of  money ;  and  the  drawing, 
accepting,  making,  or  indorsing  of 
every  such  bill  of  exchange  or  promis- 
sory note  as  aforesaid  on*bshalf  of  the 
company  shall  have  the  same  effect 
with  respect  to  the  liability  of  such 
company  as  if  such  bill  or  note  had 
been  drawn,  accepted,  made,  or 
indorsed  by  or  on  behalf  of  such 
company  in  the  course  of  carrying  on 
the  business  thereof. 

(5)  To  take  out,  if  necessary,  in  his  official 
name,  letters  of  administration  to  any 
deceased  contributory,  and  to  do  in 
his  official  name  any  other  act  that 
may  be  necessary  for  obtaining  pay- 
ment of  any  moneys  due  from  a  con- 
tributory or  from  his  estate,  and  which 
act  cannot  be  conveniently  done  in  the 
name  of  the  company ;  and  in  all 
cases  where  he  takes  out  letters  of 
administration  or  otherwise  uses  his 
official  name  for  obtaining  payment  of 
any  moneys  due  from  a  contributory, 
such  moneys  shall,  for  the  purpose  of 
enabling  him  to  take  out  such  letters 
or  recover  such  moneys,  be  deemed  to 
be  due  to  the  liquidator  himself. 


(6)  To  do  and  execute  all  such  other  things 
as  may  be  necessary  for  winding-up 
the  affairs  of  the  company  and  dis- 
tributing its  assets.  (1862  Act,  section 
95  ;   1890  Act,  section  12.) 

Note. — The  exercise  of  the  above  powers 
is  subject  to  the  control  of  the  Court,  and 
any  creditor  or  contributory  may  apply  to 
the  Court  with  respect  to  any  exercise  or 
proposed  exercise  of  them. 

The  liquidator  may  also  apply  to  the 
Court  for  directions  in  relation  to  any 
particular  matter  arising  in  the  winding-up 
of  the  company  (1890  Act,  section  23),  and 
he  may  apply  for  the  examination  of  any 
director,  manager,  or  other  officer  who  has 
misapplied  the  moneys  or  property  of  the 
company,  or  been  guilty  of  any  misfeasance 
or  breach  of  trust  in  relation  to  the  com- 
pany.    {Ibid,  section  10.) 

The  liquidator  may  from  time  to  time, 
when  he  thinks  expedient,  summon,  hold, 
and  conduct  general  meetings  of  the  creditors 
or  contributories  for  the  purpose  of  ascer- 
taining their  wishes  on  all  matters  relating 
to  the  winding-up,  and  it  shall  be  his  duty 
to  summon  meetings  at  such  times  as  the 
creditors  or  contributories,  by  resolution, 
either  at  the  meeting  appointing  the  liqui- 
dator or  otherwise,  may  direct,  or  whenever 
requested  in  writing  to  do  so  by  one-tenth  in 
value  of  the  creditors  or  contributories,  as 
the  case  may  be.     [Ibid,  section  23.) 

B.  Exercisable  only  with  the  sanction  of  the 
Court  or  of  the  Committee  of  Inspection  : — 

(i)  To  carry  on  the  business  of  the  com- 
pany so  far  as  may  be  necessary  for  its 
beneficial  winding-up. 

Note. — The  word  "  necessary  "  here 
means  ' '  highly  expedient  under  all 
the  circumstances  of  the  case,"  and  is 
not  synonymous  with  "beneficial." 
[Re  Wreck  Recovery  Co.) 

A  winding-up  order  operates  as 
notice  of  dismissal  to  the  company's 
servants,  but  if  the  liquidator  carries 
on  the  business  and  employs  them  in 
the  business  of  the  company,  it  would 
appear  that  the  liquidator  re-engages 
them,  and  if  no  fresh  arrangements 
are  made,  that  the  old  terms  apply. 
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(2)  To  bring  or  defend  any  legal  proceeding 
in  the  name  of  and  on  behalf  of  the 
company. 

(3)  To  employ  a  solicitor  or  other  agent  to 
take  any  proceedings  or  do  any  busi- 
ness which  the  liquidator  is  unable  to 
take  or  do  himself.  Sanction  in  this 
case  must  be  obtained  before  the 
employment,  except  in  cases  of 
urgency,  and  in  such  cases  it  must  be 
shown  that  no  undue  delay  took  place 
in  obtaining  the  sanction. 

(4)  To  pay  any  class  of  creditors  in  full,  or 
make  such  compromise  or  other 
arrangement,  as  the  liquidator  may 
deem  expedient,  with  creditors  or 
persons  alleging  themselves  to  have 
any  claim  against  the  company. 

(5)  To  compromise  (i)  all  calls  and  liabili- 
ties to  calls,  (2)  debts  and  liabilities 
capable  of  resulting  in  debts,  and  (3) 
all  claims,  present  and  future,  certain 
or  contingent,  ascertained  or  unliqui- 
dated, which  may  subsist  or  be  sup- 
posed to  subsist  between  the  company 
and  any  contributory  or  alleged  con- 
tributory, and  to  compromise  all  ques- 
tions relating  in  any  way  to  or  affect- 
ing the  assets  of  the  company  or  the 
winding-up  of  the  company,  upon  the 
receipt  of  such  sums,  payable  at  such 
times,  and  generally  upon  such  terms 
as  may  be  agreed  upon. 

(6)  To  make  calls  upon  the  contributories. 
{See  title  Calls.) 

The  permission  of  the  Court  or  the  com- 
mittee of  inspection,  required  in  respect  of 
the  above  matters,  must  not  be  a  general 
permission  to  do  all  or  any  of  these  things, 
but  specific,  to  do  the  particular  thing  or 
things  for  which  permission  is  sought  in  the 
specified  case  or  cases.  But  the  exercise  of 
these  powers,  as  in  the  case  of  those  exercis- 
able without  sanction,  is  subject  to  the 
control  of  the  Court,  and  any  creditor  or 
contributory  may  apply  to  the  Court  with 
respect  to  any  exercise  or  proposed  exercise 
of  them.  (1862  Act,  sections  95,  159,  and 
160;  1890  Act,  section  12.) 

A  liquidator  has  no  power  of  disclaimer  of 
onerous  property,  for  the  property  of  the 
company  does  not  vest  in  him  (as  in  the  case 


of  a  trustee  in  bankruptcy),  nor  does  he  by 
taking  or  retaining  pos  session  of  leaseholds 
of  the  coinpany  become  personally  liable  for 
the  rents  and  covenants  thereof,  for  the 
occupation  is  not  that  of  the  liquidator,  but 
of  the  company,  whose  "ministerial  officer" 
the  liquidator  is,  whilst  the  company  is  in 
existence.     [Weavmouth  Co.) 

If  any  person  is  aggrieved  by  any  act  or 
decision  of  the  liquidator  of  a  company 
which  is  being  wound  up  by  order  of  the 
Court,  he  may  apply  to  the  Court,  and  the 
Court  may  confirm,  reverse,  or  modify  the 
act  or  decision  complained  of,  and  make 
such  order  in  the  premises  as  it  thinks  just. 
(1890  Act,  section  24.) 

The  liquidator  shall  for  the  purpose  of 
acquiring  or  retaining  possession  of  the 
property  of  the  company  be  in  the  same 
position  as  if  he  were  a  receiver  of  the 
property  appointed  by  the  High  Court,  and 
the  Court  may,  on  his  application,  enforce 
such  acquisition  or  retention  accordingly. 
(Rule  78.) 

Any  contributory  for  the  time  being  on 
the  list  of  contributories,  trustee,  receiver, 
banker,  or  agent  or  officer  of  a  company 
which  is  being  wound  up  under  order  of  the 
Court  shall,  on  notice  from  the  liquidator 
and  within  such  time  as  he  shall  by  notice  in 
writing  require,  pay,  deliver,  convey,  surren- 
der or  transfer  to  or  in  the  hands  of  the 
liquidator  any  sum  of  money  or  balance, 
books,  papers,  estate,  or  effects  which  happen 
to  be  in  his  hands  for  the  time  being  and  to 
which  the  company  is  prima  facie  entitled. 
(Rule  79.) 


Control  by  Board  of  Trade. — The  Board  of 
Trade  shall  take  cognisance  of  the  conduct 
of  liquidators  of  companies  which  are  being 
wound  up  by  order  of  the  Court,  and  in  the 
event  of  any  such  liquidator  not  faithfully 
performing  his  duties  and  duly  observing  all 
the  requirements  imposed  on  him  by  statute, 
rules,  or  otherwise,  with  respect  to  the  per- 
formance of  his  duties,  or  in  the  event  of  any 
complaint  being  made  to  the  Board  by  any 
creditor  or  contributory  in  regard  thereto, 
the  Board  shall  inquire  into  the  matter,  and 
take  such  action  thereon  as  may  be  deemed 
expedient. 
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The  Board  may  at  any  time  require  any 
liquidator  of  a  company  which  is  being 
wound  up  by  order  of  the  Court  to  answer 
any  inquiry  made  by  them  in  relation  to  any 
winding-up  in  which  the  liquidator  is 
engaged,  and  may,  if  the  Board  think  fit, 
apply  to  the  Court  to  examine  on  oath  the 
liquidator  or  any  other  person  concerning 
the  winding-up. 

The  Board  may  also  direct  a  local  investi- 
gation to  be  made  of  the  books  and  vouchers 
of  the  liquidator  of  any  company  which  is 
being  wound  up  by  order  of  the  Court. 
(1890  Act.  section  25.)  [See  also  Liquidators' 
Accounts.) 


Duties. — The  duties  of  a  liquidator  are  {a) 
to  take  possession  of  the  property  of  the 
company,  protect  it,  and  in  due  course 
realise  same ;  (6)  to  pay  the  costs  and 
expenses  of  realisation  and  liquidation ;  {c) 
to  pay  the  debts  and  liabilities  of  the  com- 
pany so  far  as  the  funds  will  allow  ;  and  [d] 
to  distribute  the  surplus,  if  any,  amongst  the 
contributories,  in  accordance  with  their 
respective  rights. 

The  more  important  duties  involved  in 
carrying  out  the  above  are  : — 

(i)  The  liquidator  must,  with  all  con- 
venient speed,  after  his  appointment, 
settle  the  list  of  contributories  of  the 
company,  and  must  appoint  a  day  for 
that  purpose.  {See  title  Contributory.) 
Note. — The  liquidator  shall  not  with- 
out special  leave  of  the  Court  rectify 
the  Register  ot  Members :  but  see 
Powers  of  a  Liquidator  under  Volun- 
tary Winding-up  [below). 

(2)  Deal  with  the  creditors'  proofs.  {See 
title  Proof  of  Debt.) 

(3)  Summon  meetings  of  the  creditors  or 
contributories  at  such  times  as  the 
creditors  or  contributories  by  resolu- 
tion may  direct,  or  whenever  requested 
in  writing  to  do  so  by  one-tenth  in 
value  of  the  creditors  or  contributories, 
as  the  case  may  be.  (1890  Act,  sec- 
tion 23.) 

(4)  Keep  and  render  proper  accounts 
as  prescribed.  {See  Liquidators' 
Accounts.) 


(5)  Pay  all  moneys  received  as  liquidator 
into  the  Companies  Liquidation  Account 
at  the  Bank  of  England.  If  any  liquida- 
tor retains  for  more  than  ten  days  a  sura 
exceeding  £^0,  or  such  other  amount 
'as  the  Board  of  Trade  in  any  particular 
case  may  authorise  him  to  retain,  he 
shall  (i)  pay  interest  on  the  amount  so 
retained  in  excess,  at  the  rate  of  20  per 
cent,  per  annum  ;  (2)  be  liable  to  dis- 
allowance of  all  or  such  part  of  his 
remuneration  as  the  Board  of  Trade 
may  deem  just ;  (3)  be  liable  to  be 
removed  from  his  office  by  the  Board  ; 
and  (4)  be  liable  to  pay  any  expenses 
occasioned   by   reason  of  his  default. 

But  a  liquidator  is  not  subject  to  the 
above  penalties  where  he  can  explain 
the  reason  for  retaining  any  excess 
balance  to  the  satisfaction  of  the  Board 
of  Trade.  {See  title  Local  Bank 
Account.) 

(6)  The  liquidator  must  give  the  Official 
Receiver  such  information,  and  such 
access  to  and  facilities  for  the  inspec- 
tion of  the  books  and  documents  of  the 
company,  and  generally  must  afford 
such  assistance  as  may  be  necessary  to 
enable  the  Official  Receiver  to  perform 
his  duties.     (1890  Act,  section  4.) 

(7)  Subject  to  the  provisions  of  the 
Companies  Acts,  the  liquidator  shall, 
in  the  administration  of  the  property 
of  the  company,  and  in  the  distribution 
thereof  amongst  its  creditors,  have 
regard  to  any  directions  that  may  be 
given  by  resolution  of  the  creditors  or 
contributories  at  any  general  meeting, 
or  by  the  committee  of  inspection,  and 
any  directions  so  given  by  the  creditors 
or  contributories  at  any  general  meet- 
ing shall,  in  case  of  conflict,  be  deemed 
to  override  any  directions  given  by  the 
committee  of  inspection.  Subject  to 
the  foregoing  the  liquidator  may  use 
his  own  discretion  in  the  management 
of  the  estate  and  its  distribution  among 
the  creditors  and  others  entitled 
thereto.     (1890  Act,  section  23.) 


Creditors  and  Contributories,  Rights  of: — 

A.    As  regards    Meetings.— The  liquidator 
may    from    time    to   time,    when  he  thinks 
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expedient,  summon,  hold,  and  conduct  general 
meetings  of  the  creditors  or  contributories  for 
the  purpose  of  ascertaining  their  wishes  on 
all  matters  relating  to  the  winding-up,  and  it 
shall  be  his  duty  to  summon  meetings  at  such 
times  as  the  creditors  or  contributories,  by 
resolution,  either  at  the  meeting  appointing 
the  liquidator  or  otherwise,  may  direct,  or 
whenever  requested  in  writing  to  do  so  by 
om-tenth  in  value  of  the  creditors  or  contribu- 
tories as  the  case  may  be.  (1890  Act,  section 
23) 

Meetings  subsequent  to  the  first  meetings 
of  creditors  and  contributories  shall  be 
summoned  by  sending  notices  to  them.  The 
notice  to  each  creditor  shall  be  sent  to  the 
address  given  in  his  proof,  or  if  he  has  not 
proved,  to  the  address  given  in  the  st9.tement 
of  affairs  of  the  company,  or  to  su3h  other 
address  as  may  be  known  to  the  person 
summoning  the  mesting.  The  notice  to  each 
contributory  shall  be  sent  to  the  address 
mentioned  in  the  company's  books  as  the 
address  of  such  contributory,  or  to  such  other 
address  as  may  be  known  to  the  person 
summoning  the  meeting.     (Rule  122.) 

The  notices  of  general  meetings  to  be  issued 
to  creditors  and  contributories  by  the  Official 
Receiver  or  liquidator  shall,  where  no  special 
time  is  prescribed,  be  sent  off  not  less  than 
seven  days  before  the  day  appointed  for  the 
meeting.     (Rule  123.) 

A  certificate  by  the  Official  Receiver  or 
other  officer  of  the  Court,  or  by  the  clerk  of 
any  such  person,  or  an  affidavit  by  the 
liquidator,  or  his  solicitor,  or  the  clerk  of 
either  of  such  persons,  that  the  notice  of  any 
meeting  has  been  duly  posted,  shall  be 
sufficient  evidence  of  such  notice  having 
been  duly  sent  to  the  person  to  whom  the 
same  was  addressed.     (Rule  124.) 

The  costs  of  summoning  a  meeting  of 
creditors  at  the  instance  of  any  person  other 
than  the  Official  Receiver  or  Hquidator  shall 
be  paid  by  the  person  at  whose  instance  it  is 
summoned,  who  shall  before  the  meeting  is 
summoned  deposit  with  the  Official  Receiver 
or  liquidator  (as  the  case  may  be)  such  sum 
as  may  be  required  by  the  Official  Receiver 
or  liquidator  as  security  for  the  payment  of 
such  costs.  The  costs  shall  be  repaid  out  of 
the  assets  of  the  company  if  the  creditors  or 


contributories  (as  the  case  may  be)  shall  by 
resolution  so  direct.     (Rule  125.) 

Where  a  meeting  is  summoned  by  the 
Official  Receiver  he  or  someone  nominated 
by  him  shall  be  chairman  of  the  meeting. 
At  every  other  meeting  of  creditors  and 
contributories  (other  than  meetings  to  which 
the  schedule  of  the  Companies  (Winding-up) 
Act  1890  applies)  the  chairman  shall  be  such 
person  as  the  meeting  by  resolution  shall 
appoint.     (Rule  126.) 

At  a  meeting  of  creditors  a  resolution  shall 
be  deemed  to  be  passed  when  a  majority  in 
number  and  value  of  the  creditors  present, 
personally  or  by  proxy,  and  voting  on  the 
resolution,  have  voted  in  favour  of  the 
resolution,  and  at  a  meeting  of  the  con- 
tributories a  resolution  shall  be  deemed  to 
be  passed  when  a  majority  in  number  and 
value  of  the  contributories  present,  personally 
or  by  proxy,  and  voting  on  the  resolution, 
have  voted  in  favour  of  the  resolution,  the 
value  of  the  contributories  being  determined 
according  to  the  number  of  votes  conferred 
on  each  contributory  by  the  regulations  of 
the  company.     (Rule  127.) 

The  Official  Receiver  or  (as  the  case  may 
be)  the  liquidator  shall  file  with  the 
Registrar  a  copy,  certified  by  him,  of  every 
resolution  of  a  meeting  of  creditors  or 
contributories.     (Rule  128.) 

Where  a  meeting  of  creditors  or  con- 
tributories is  summoned  by  notice,  the 
proceedings  and  resolutions  of  the  meeting 
shall,  unless  the  Court  otherwise  orders,  be 
valid,  notwithstanding  that  some  creditors  or 
contributories  may  not  have  received  the 
notice  sent  to  them.     (Rule  129.) 

Where  a  meeting  of  creditors  is  adjourned 
the  adjourned  meeting  shall  be  held  at  the 
same  place  as  the  original  place  of  meeting 
unless  in  the  resolution  for  adjournment 
another  place  is  specified  or  unless  the 
Court  otherwise  orders.     (Rule  130.) 

In  calculating  a  quorum  at  a  creditors' 
meeting,  those  persons  only  who  are  entitled 
to  vote  shall  be  reckoned.     (Rule  131.) 

Every  person  for  the  time  being  on  the  list 
of  contributories  of  the  company  and  every 
person  whose  proof  has  been  admitted  shall 
be  at  liberty,  at  his  own  expense,  to  attend 
proceedings,    and    shall    be   entitled,    upon 


Liquidator] 


291 


[Liquidator 


payment  of  the  costs  occasioned  thereby,  to 
have  notice  of  all  such  proceedings  as  he 
shall,  by  written  request,  desire  to  have 
notice  of ;  but  if  the  Court  shall  be  of 
opinion  that  ths  attendance  of  any  such 
person  upon  any  proceedings  has  occasioned 
any  additional  costs  which  ought  not  to  be 
borne  by  the  funds  of  the  company,  it  may 
direct  such  costs,  or  a  gross  sum  in  lieu 
thereof,  to  be  paid  by  such  person ;  and  such 
person  shall  not  be  entitled  to  attend  any 
further  proceedings  until  he  has  paid  the 
same.     (Rule  135.) 


B,  As  regards  Accounts. — The  liquidator 
shall  transmit  to  the  Board  of  Trade  with 
his  half-yearly  accounts  a  summary  of  such 
accounts  in  such  form  as  the  Board  of  Trade 
from  time  to  time  direct,  and,  on  the  approval 
of  such  summary  by  the  Board  of  Trade, 
shall  forthwith  obtain,  prepare,  and  transmit 
to  the  Board  of  Trade  so  many  printed  copies 
thereof,  duly  stamped  for  transmission  by 
post,  and  addressed  to  the  creditors  and  con- 
tributories,  as  may  be  required  for  trans- 
mitting such  summary  to  each  creditor  and 
contributory.  The  cost  of  printing  and 
posting  such  copies  shall  be  a  charge  upon 
the  assets  of  the  company.     (Rule  156.) 

Where  an  order  has  been  made  for  winding- 
up  a  company  by  the  Court,  or  subject  to  the 
supervision  of  the  Court,  the  Court  may 
make  such  order  for  the  inspection  by  the 
creditors  and  contributories  of  the  company 
of  its  books  and  papers  as  the  Court  thinks 
just,  and  any  books  and  papers  in  the 
possession  of  the  company  may  be  inspected 
by  creditors  or  contributories  in  conformity 
with  the  order  of  the  Court,  but  not  further 
or  otherwise.     (1862  Act,  section  156.) 

A  liquidator,  before  making  application  to 
the  Board  of  Trade  for  his  release,  shall  give 
notice  of  his  intention  so  to  do  to  all  the 
creditors  who  have  proved  their  debts,  and 
to  all  the  contributories,  and  shall  send  with 
the  notice  a  summary  of  his  receipts  and 
payments  as  liquidator.     (Rule  180.) 


Dividends. — Not  more  than  two  months 
before  declaring  a  dividend  the  liquidator 
shall  give  noiice  of  his  intention  to  do  so  to  the 


Board  of  Trade,  in  order  that  the  same  may 
be  gazetted,  and  at  the  same  time  also  give 
notice  to  such  of  the  creditors  mentioned  in 
the  statement  of  affairs  as  have  not  proved 
their  debts.  Such  notice  shall  specify  the 
latest  date  up  to  which  proofs  must  be 
lodged,  which  shall  be  not  less  than  14  days 
from  the  date  of  such  notice. 

Where  any  creditor,  after  the  date  men- 
tioned in  the  notice  of  intention  to  declare 
a  dividend  as  the  latest  date  up  to  which 
proofs  may  be  lodged,  appeals  against  the 
decision  of  the  liquidator  rejecting  a  proof, 
notice  of  appeal  shall,  subject  to  the  power 
of  the  Court  to  extend  the  time  in  special 
cases,  be  given  within  seven  days  from  the 
date  of  the  notice  of  the  decision  against 
which  the  appeal  is  made,  and  the  liquidator 
may  in  such  case  make  provision  for  the 
dividend  upon  such  proof,  and  the  probable 
costs  of  such  appeal  in  the  event  of  the  proof 
being  admitted.  Where  no  notice  of  appeal 
has  been  given  within  the  time  specified  in 
this  rule,  the  liquidator  shall  exclude  all 
proofs  which  have  been  rejected  from 
participation  in  the  dividend. 

Immediately  after  the  expiration  of  the 
time  fixed  by  this  rule  for  appealing  against 
the  decision  of  the  liquidator  he  shall  proceed 
to  declare  a  dividend,  and  shall  give  notice  to 
the  Board  of  Trade  (in  order  that  the  same 
may  be  gazetted),  and  shall  also  send  a  notice 
of  dividend  to  each  creditor  whose  proof  has 
been  admitted. 

If  it  becomes  necessary,  in  the  opinion  of 
the  liquidator  and  the  committee  of  inspection, 
to  postpone  the  declaration  of  the  dividend 
beyond  the  limit  of  (the  above-mentioned) 
two  months,  the  liquidator  shall  give  a  fresh 
notice  of  his  intention  to  declare  a  dividend  to 
the  Board  of  Trade  in  order  that  the  same 
may  be  gazetted ;  but  it  shall  not  be  neces- 
sary for  the  liquidator  to  give  a  fresh  notice 
to  such  of  the  creditors  mentioned  in  the 
statement  of  affairs  as  have  not  proved  their 
debts.  In  all  other  respects  the  same  pro- 
cedure shall  follow  the  fresh  notice  as  would 
have  followed  the  original  notice.    (Rule  119.) 

Upon  the  declaration  of  a  dividend  the 
liquidator  shall  forthwith  transmit  to  the 
Board  of  Trade  a  list  of  the  proofs  filed  with 
the   Registrar,    which   list    shall   be    in   the 
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prescribed  form.  If  the  winding-up  is  in 
a  Court  other  than  the  High  Court  the  list 
shall,  on  payment  of  the  prescribed  fee,  be 
examined  by  the  Registrar  with  the  proofs 
tendered  for  filing,  and  if  found  correct  shall 
be  certified  by  the  Registrar.  If  the  winding- 
up  is  in  the  High  Court  the  liquidator  shall, 
if  so  required  by  the  Board  of  Trade,  transmit 
to  the  Board  of  Trade  office  copies  of  all  lists  of 
proofs  filed  by  him  up  to  the  date  of  the  declara- 
tion of  the  dividend.  Dividends  may,  at  the 
request  and  risk  of  the  person  to  whom  they 
are  payable,  be  transmitted  to  him  by  post. 
If  a  person  to  whom  dividends  are  payable 
desires  that  they  shall  be  paid  to  some  other 
person,  he  may  lodge  with  the  liquidator  a 
document  in  the  prescribed  form,  which  shall 
be  sufficient  authority  for  payment  of  the 
dividend  to  the  person  therein  named. 
(Rule  119.) 

The  payment  of  dividend  will  in  every 
instance,  except  where  a  special  hank  account  has 
been  authorised,  be  made  by  cheques  on  the 
Bank  of  England,  or  money  orders,  which 
will  be  prepared  by  the  Board  of  Trade  on 
the  application  of  the  liquidator,  and  will  be 
transmitted  to  him  for  distribution  amongst 
the  creditors.  The  Board  of  Trade  will 
require  ten  days'  notice  to  enable  them  to 
prepare  the  cheques  or  money  orders  for 
dividends.  As  imperfect  or  inaccurate  lists 
would  cause  considerable  inconvenience  and 
increased  labour,  great  care  should  be 
exercised  in  the  preparation  of  them,  and  in 
all  cases  of  payment  to  executors,  trustees, 
representative  officials,  &c.,  the  name  or 
names  should  be  inserted  in  the  list. 

The  several  payees  in  the  lists  should  be 
numbered  consecutively,  so  that  for  the 
purpose  of  identification  corresponding 
numbers  may  be  affixed  to  the  cheques  and 
money  orders. 

The  total  amount  of  the  dividend  payable 
should  be  charged  in  the  Cash  Book  in  one 
sum.  If  the  dividend  has  been  paid  by 
cheques  on  the  Companies  Liquidation 
Account,  the  liquidator  on  the  expiration  of 
six  months  from  the  date  of  issue,  or  on 
application  for  his  release,  if  that  event  occurs 
earlier,  should  return  any  cheques  or  postal 
orders  remaining  in  hand  to  the  Assistant 
Secretary,  Finance  Department,  Board  of 
Trade. 


If  the  dividend  has  been  paid  through  a 
special  bank,  the  liquidator  will  be  required, 
at  the  expiry  of  six  months  from  the  date  of  the 
declaration  of  a  dividend,  to  forward  to  the 
Inspector-General  for  audit,  vouchers  for  the 
dividends  paid  and  a  list  of  those  remaming 
unclaimed.  The  liquidator  will  then  be 
furnished  with  a  receivable  order  for  payment 
into  the  Bank  of  England  of  the  amount  of 
the  dividends  unclaimed. 

Under  no  circumstances  should  unclaimed 
dividends  be  credited  to  the  estate  without 
the  previous  sanction  of  the  Inspector- 
General.  (Board  of  Trade  Regulations,  1893.) 


Resignation. — A  liquidator  who  desires  to 
resign  his  office  shall  summon  separate  meet- 
ings of  the  creditors  and  contributories  of  the 
company  to  decide  whether  or  not  the  resigna- 
tion shall  be  accepted.  If  the  creditors  and 
contributories  by  ordinary  resolutions  both 
agree  to  accept  the  resignation  of  the 
liquidator,  he  shall  file  with  the  Registrar  a 
memorandum  of  his  resignation,  and  shall 
send  notice  thereof  to  the  Official  Receiver, 
and  the  resignation  shall  thereupon  take 
effect.  In  any  other  case  the  liquidator  shall 
report  to  the  Court  the  result  of  the  meetings, 
and  shall  send  a  report  to  the  Official  Receiver 
and  thereupon  the  Court  may,  upon  the 
application  of  the  liquidator  or  the  Official 
Receiver,  determine  whether  or  not  the 
resignation  of  the  liquidator  shall  be  accepted, 
and  may  give  such  directions  and  make  such 
orders  as  in  the  opinion  of  the  Court  shall  be 
necessary.      (Rule    145.)     (But  see  Release.) 

Removal — A  liquidator  may  be  removed  by 
the  Board  of  Trade  (i)  for  retaining  a  sum 
exceeding  £^0  for  more  than  ten  days, 
unless  he  can  explain  such  detention  to  the 
satisfaction  of  the  Board  of  Trade,  and  (2) 
where  he  is  not  faithfully  performing  his 
duties  and  duly  observing  all  the  requirements 
imposed  upon  him  by  statute,  rules,  or  other- 
wise, with  respect  to  the  performance  of  his 
duties.  A  liquidator  may  also  be  removed 
by  the  Court,  (i)  *' on  due  cause  shown,"  and 
(2)  for  failure  to  keep  up  his  security.  If  a 
receiving  order  is  made  against  the  liquidator 
he  shall  thereby  vacate  his  office,  and  his 
vacation  shall  operate  as  a  removal.  (Rule 
146.)     (But  see  Release.) 
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Release — When  the  liquidator  of  a  company 
which  is  being  wound  up  by  order  of  the 
Court,  has  realised  all  the  property  of  the 
company,  or  so  much  thereof  as  can,  in  his 
opinion,  be  realised  without  needlessly  pro- 
tracting the  liquidation,  and  distributed  a 
final  dividend,  if  any,  to  the  creditors,  and 
adjusted  the  rights  of  the  contributories 
between  themselves,  and  made  a  final  return, 
if  any,  to  the  contributories,  or  has  resigned 
or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application, 
cause  a  report  on  his  accounts  to  be  prepared, 
and  on  his  complying  with  all  the  require- 
ments of  the  Board  of  Trade,  shall  take  into 
consideration  the  report  and  any  objection 
which  may  be  urged  by  any  creditor  or  con- 
tributory, or  person  interested,  against  the 
release  of  the  liquidator,  and  shall  either  grant 
or  withhold  the  release  accordingly,  subject, 
nevertheless,  to  an  appeal  to  the  High  Court. 
(1890  Act,  section  22.) 

A  liquidator,  before  making  application  to 
the  Board  of  Trade  for  his  release,  shall  give 
notice  of  his  intention  so  to  do  to  all  the 
creditors  who  have  proved  their  debts,  and 
to  all  the  contributories,  and  shall  send  with 
the  notice  a  summary  of  his  receipts  and 
payments  as  liquidator.     (Rule  180.) 

Where  the  release  of  a  liquidator  is  with- 
held the  Court  may,  on  the  application  of 
any  creditor,  or  contributory,  or  person 
interested,  make  such  order  as  it  thinks  just, 
charging  the  liquidator  with  the  consequences 
of  any  act  or  default  he  may  have  done  or 
made  contrary  to  his  dut}'. 

An  order  of  the  Board  releasing  the  liqui- 
dator shall  discharge  him  from  all  liability 
in  respect  of  any  act  done  or  default  made 
by  him  in  the  administration  of  the  affairs 
of  the  company,  or  otherwise  in  relation  to 
his  conduct  as  liquidator,  but  any  such  order 
may  be  revoked  on  proot  that  it  was  obtained 
by  fraud  or  by  suppression  or  concealment 
of  any  material  fact.  Where  the  liquidator 
has  not  previously  resigned  or  been  removed, 
his  release  shall  operate  as  a  removal  of  him 
from  his  office.     (1890  Act,  section  22.) 

Where  the  Board  of  Trade  have  granted 
to  a  liquidator  his  release,  a  notice  of  the 
order  granting  the  release  shall  be  gazetted. 
The  liquidator   shall   provide    the  requisite 


stamp  fee  for  the  Gazette  (5s.),  which  he  may 
charge  against  the  company's  assets.  (Rule 
180.) 

Upon  a  liquidator  resigning,  or  being 
released,  or  removed  from  his  office,  he 
shall  deliver  over  to  the  Official  Receiver, 
or,  as  the  case  may  be,  to  the  new  liquidator, 
all  books  kept  by  him,  and  all  other  books, 
documents,  papers,  and  accounts  in  his  pos- 
session, relating  to  the  office  of  liquidator. 
The  release  of  a  liquidator  shall  not  take 
effect  unless  and  until  he  has  delivered  over 
to  the  Official  Receiver,  or  the  newly- 
appointed  liquidator,  as  the  case  may  be,  all 
the  books,  papers,  documents,  and  accounts 
which  he  is  by  this  rule  required  to  deliver 
on  his  release.     (Rule  158.) 


Voluntary  Liquidation. 
Note. — The  voluntary  winding-up  of  a 
company  shall  not  be  a  bar  to  the  right  of 
any  creditor  of  such  company  to  have  the 
same  wound  up  by  or  under  the  supervision 
of  the  Court,  if  the  Court  is  of  opinion  that 
the  rights  of  such  creditor  will  be  prejudiced 
by  a  voluntary  winding-up.  Where  a  com- 
pany is  in  course  of  being  wound  up  volun- 
tarily, and  proceedings  are  taken  for  the 
purpose  of  having  the  same  wound  up  by 
the  Court,  the  Court  may,  if  it  thinks  fit, 
notwithstanding  that  it  makes  an  order 
directing  the  company  to  be  wound  up  by 
the  Court,  provide  in  such  order  or  any  other 
order  for  the  adoption  of  all  or  any  of  the 
proceedings  taken  in  the  course  of  the  volun- 
tary winding-up.  (1862  Act,  sections  145 
and  146.) 

Appointment. — A  voluntary  liquidator  may 
be  appointed  by  the  company  in  general 
meeting,  by  [a)  ordinary,  (b)  extraordinary, 
or  {c)  special  resolution.  The  resolution 
appointing  a  liquidator  cannot,  however,  be 
passed  until  after  a  valid  and  effective  resolu- 
tion to  wind  up  has  been  passed,  but  a 
liquidator  may  be  appointed  at  the  same 
meeting  as  that  at  which  the  resolution  to 
wind  up  is  passed,  although  the  notice  of  the 
meeting  does  not  refer  to  the  intention  so  to 
appoint  [Oakes  v.  Turquand)  \  it  is  usual, 
however,  to  give  notice  of  the  proposed 
appointment.  But  where  the  name  of  a 
proposed  liquidator  was  inserted  in  the  notice 
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and  resolution  and  another  person  was 
appointed  at  the  meeting,  the  appointment 
was  held  to  be  a  valid  one.  {Re  Trench  Tube- 
less  Tyre  Company,  1900.) 

A  company  about  to  be  wound  up  volun- 
tarily, or  in  the  course  of  being  wound  up 
voluntarily,  may,  by  an  extraordinary  reso- 
lution, delegate  to  its  creditors,  or  to  any 
committee  of  its  creditors,  the  power  of 
appointing  liquidators  or  any  of  them,  and 
supplying  any  vacancies  in  the  appointment 
of  liquidators,  or  may  by  a  like  resolution 
enter  into  any  arrangement  with  respect  to 
the  powers  to  be  exercised  by  the  liquidators, 
and  the  manner  in  which  they  are  to  be 
exercised  ;  and  any  act  done  by  the  creditors, 
in  pursuance  of  such  delegated  power,  shall 
have  the  same  effect  as  if  it  had  been  done 
by  the  company.     (1862  Act,  section  135.) 

If  any  vacancy  occurs  in  the  office  of 
liquidators  appointed  by  the  company,  by 
death,  resignation,  or  otherwise,  the  com- 
pany in  general  meeting  may,  subject  to  any 
arrangement  they  may  have  entered  into 
with  their  creditors,  fill  up  such  vacancy, 
and  a  general  meeting  for  the  purpose  of 
filling  up  such  vacancy  may  be  convened  by 
the  continuing  liquidators,  if  any,  or  by  any 
contributory  of  the  company,  and  shall  be 
deemed  to  have  been  duly  held,  if  held  in 
manner  prescribed  by  the  regulations  of  the 
company,  or  in  such  other  manner  as  may,  on 
application  by  the  continuing  liquidators,  if 
any,  or  by  any  contributory  of  the  company, 
be  determined  by  the  Court.     (Section  140.) 

If  from  any  cause  whatever  there  is  no 
liquidator  acting  in  the  case  of  a  voluntary 
winding-up,  the  Court  may,  on  the  applica- 
tion of  a  contributory,  appoint  a  liquidator 
or  liquidators.     (Section  141.) 


other  special  resolution,  be  filed  with  the 
Registrar  of  Joint  Stock  Companies  within 
15  days  (section  53),  and  although  there  is 
no  rule  to  compel  the  transmission  to  the 
Registrar  ot  a  copy  of  an  extraordinary 
resolution  to  wind  up,  it  is  usual  to  file 
same. 


Security.— There  is  apparently  no  necessity 
for  a  voluntary  liquidator  to  give  security, 
but  the  terms  of  his  appointment  may  require 
him  to  do  so. 

Gazette  Notice. — Notice  of  any  special  or 
extraordinary  resolution  passed  for  winding- 
up  a  company  voluntarily  must  be  given  by 
advertisement  in  the  London  Gazette.  (1862 
Act,  section  132.)  Notice  of  a  special  resolu- 
tion to  wind  up  must,  in  common  with  any    | 


Remuneration. — The  remuneration  maybe 
fixed  either  by  the  company,  the  creditors, 
or  a  committee  of  them,  or  by  the  Court.  It 
need  not  necessarily  be  based  by  means  of 
percentage,  as  in  compulsory  liquidation, 
but  may  be  a  fixed  sum,  sometimes  agreed 
upon  at  the  time  of  appointment —that  is  to 
say,  where  it  is  possible  (as  in  the  case  of  a 
reconstruction,  or  a  small  estate)  to  judge 
the  nature  and  extent  of  the  services  neces- 
sary. Where  the  amount  or  basis  of  the 
remuneration  has  not  been  fixed,  the  liqui- 
dator usually  himself  assesses  the  amount 
and  inserts  the  item  in  the  account  which  he 
must  lay  before  the  members  for  approval  at 
the  final  meeting.  A  contributory  may  apply 
to  the  Court  to  fix  the  remuneration  of  the 
liquidator  if  dissatisfied  with  the  proposed 
amount  of  same,  but  in  difficult  cases,  where 
the  liquidator's  remuneration  has  not  been 
fixed  by  the  members  and  the  liquidator 
cannot  obtain  a  quorum  at  the  final  meeting- 
to  pass  his  account,  it  would  afford  the 
liquidator  considerable  protection  if  he 
himself  applied  to  the  Court  to  have  the 
amount  of  his  remuneration  fixed. 

All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a 
company,  including  the  remuneration  of  the 
liquidators,  shall  be  payable  out  of  the 
assets  of  the  company  in  priority  to  all  other 
claims.     (1862  Act,  section  144.) 

Note. — No  provision  is  made  for  the 
priority  of  costs  inter  se,  as  in  the  case  of 
winding-up  by  the  Court. 

Powers  : — 

Note. — Upon  the  appointment  of  the 
liquidator  all  the  powers  of  the  directors 
cease  except  so  far  as  the  company  in 
general  meeting,  or  the  liquidator,  may 
sanction  the  continuance  of  such  powers. 

A. — The  liquidator  may  exercise  all  the 
powers  (without  any  sanction  of  the  Court) 
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which  were  originally  conferred  upon  official 
liquidators  by  the  1862  Act,  viz.  : — 

(i)  Bring  and  defend  actions. 

(2)  Carry  on  the  business  of  the  company 
so  far  as  may  be  necessary  for  the 
beneficial  winding-up  of  the  same. 

(3)  Sell  the  property  of  the  company. 

(4)  Do  all  necessary  acts,  execute  deeds, 
and  use  the  company's  seal. 

(5)  Prove  and  draw  dividends  in  the  bank- 
ruptcy of  any  contributory. 

(6)  Draw  or  accept  and  issue  bills  on 
behalf  of  the  company. 

(7)  Take  out  letters  of  administration  to 
any  deceased  contributory. 

(8)  Do  and  execute  all  such  other  things 
as  may  be  necessary  for  winding  up 
the  affairs  of  the  company  and  dis- 
tributing its  assets. 

(1862  Act,  sections  95  and  133.) 

Note. — The  nature  of  the  above  powers 
is  stated  more  fully  in  connection  with 
Compulsory  Liquidation  [above). 

B. — The  liquidator  may  exercise  the  power 
of  settling  the  list  of  contributories,  but  any 
list  so  settled  is  prima  facie  evidence  only  of 
the  liability  of  the  persons  named  therein  as 
contributories.  (Section  133.)  {See  Con- 
tributory.) 

C. — The  liquidator  may  make  calls,  but  his 
remedy  for  enforcement  is  either  by  action 
or  by  application  to  the  Court.  (Section 
133.)     [See  title  Calls.) 

D. — The  liquidator  (or  any  contributory) 
of  the  company  may  apply  to  the  Court  to 
determine  any  question  arising  in  the  matter 
of  the  winding-up,  or  to  exercise,  as  respects 
the  enforcing  of  calls,  or  in  respect  of  any 
other  matter,  all  or  any  of  the  powers  which 
the  Court  might  exercise  if  the  company 
■were  being  wound  up  by  the  Court.  (Section  i 
138.)  Application  can  now  also  be  made  ' 
by  any  creditor  (1900  Act,  section  25.) 

E. — The  liquidator  may  from  time  to  time, 
during  the  continuance  of  the  winding-up, 
summon  general  meetings  of  the  company 
for  the  purpose  of  obtaining  the  sanction  of 


the  company  by  special  resolution  or  extra- 
ordinary resolution,  or  for  any  other  purpose 
the  liquidator  may  think  fit.     (Section  139.) 

The  following  powers  {inter  alia)  are 
exercisable  only  with  the  sanction  of  the 
company  :  — 

By  extraordinary  resolution  : — 
(i)  Pay  any  classes  of  creditors  in  full. 

(2)  Make  such  compromises  with  creditors 
as  may  be  deemed  expedient. 

(3)  Make  compromises  with  contributories 
in  respect  of  calls  or  liability  to  calls, 
and  with  debtors  in  respect  of  any 
sums  due  to  the  company. 

(1862  Act,  sections  159  and  160.) 

A  compromise  by  the  voluntary  liquidator 
of  a  company  of  a  claim  by  the  company 
against  a  third  party  is  binding  on  the  com- 
pany, notwithstanding  that  it  has  not  been 
sanctioned  by  an  extraordinary  resolution 
under  section  160  of  the  Companies  Act, 
1862.  {Cycle  Makers'  Co-operative  Supply  Com- 
pany V.  Sims.) 

By  special  resolution  :  — 

Sell  or  transfer  the  whole  or  part  of  the 
company's  business  to  another  company,  in 
consideration  of  shares,  policies,  or  other 
like  interests  in  such  other  company  for  the 
purpose  of  distribution  among  the  members 
of  the  company  being  wound  up.  (Section 
161.)     {See  Amalgamation.) 

The  company  may  also  sanction  a  scheme 
of  arrangement  under  the  Joint  Stock  Com- 
panies Arrangement  Act  1870.  {See  Arrange- 
ment.) 

F. — The  liquidator  may  sanction  transfers 
of  shares  made  after  the  date  of  the  com- 
mencement of  the  winding-up,  and  can  rectify 
the  Register  of  Members  so  far  as  may  be 
necessary  to  give  effect  to  such  transfers. 
{Re  National  Bank  of  Wales,  1897.)  The 
liquidator  cannot,  however,  alter  the  status 
of  a  contributory  without  the  assent  of  the 
Court.     (Section  131.) 

iVo^^.— "Where  several  liquidators  are 
appointed,  every  power  given  by  the 
Companies  Act  1862  may  be  exercised  by 
such   one   or   more  of  them   as    may    be 
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determined  at  the  time  of  the  appointment, 
or  in  default  of  such  determination,  by 
any  number  not  less  than  two. 


Duties. — Apart  from  the  formal  compliance 
with  rules  and  regulations,  the  duties  of  a 
voluntary  liquidator  are  similar  to  those  of  a 
liquidator  under  compulsory  liquidation,  but 
the  former  has  greater  individual  powers 
than  the  latter  (as  explained  under  the 
heading  rowers). 

The  duties  may  be  briefly  stated  as  under : — 

(i)  To  take  possession    of   the   property, 

books,  and  documents  of  the  company, 

to  settle  the  list  of  contributories,  and 

to  realise  the  assets. 

Note. — The  liquidator  cannot  dis- 
place a  receiver  appointed  by  the 
debenture-holders  or  their  trustees. 

(2)  To  advertise  for  claims. 

(3)  To  pay  the  debts  of  the  company  and 
to  adjust  the  rights  of  the  contribu- 
tories amongst  themselves. 

(1862  Act,  section  133.) 

(4)  To  keep  and  render  proper  accounts  in 
the  manner  prescribed.  {See  title 
Liquidators'  Accounts.) 

(5)  To  summon  a  general  meeting  of  the 
company  at  least  once  a  year  to  report 
upon  the  winding-up,  in  the  event  of 
the  liquidation  continuing  for  more 
than  a  year.     (Section  139.) 

(6)  To  summon  a  final  general  meeting  of 
the  company  as  soon  as  the  affairs  of  the 
company  are  fully  wound  up  (whether 
the  liquidation  has  continued  for  more 
than  a  year  or  not),  for  the  purpose  of 
having  the  liquidator's  accounts  laid 
before  the  meeting  and  of  hearing  the 
liquidator'sexplanations  thereof.  (Sec- 
tion 142.) 

Note. — The  final  meeting  must  be 
called  by  advertisement  specifying  the 
time,  place,  and  object  of  such  meeting, 
and  such  advertisements  shall  be 
published  in  the  London  Gazette  one 
month  at  least  previously  to  the 
meeting. 


(7)  To  make  a  return  to  the  Registrar  of 
Joint  Stock  Companies  of  such  meet- 
ing having  been  held,  and  of  the 
date  on  which  same  was  held.  On 
the  expiration  of  three  months  from  the 
registration  of  such  return  the  company 
is  deemed  to  be  dissolved.      (Section 

Note. — If  the  liquidator  makes  default 
in  respect  of  such  return  he  is  liable 
to  a  penalty. 

Liability  of  Liquidator.— It  is  the  duty  of 
the  liquidator  to  find  out  from  the  books  and 
papers  of  the  company  and  from  the  state- 
ment of  affairs  who  are  the  creditors  of  the 
company,  and  if  any  creditor  omits  to  put  in 
his  claim  the  liquidator  should  communicate 
with  him.  Section  133  of  the  Companies 
Act  1862,  imposes  a  statutory  duty  on  the 
liquidator  to  pay  the  debts  of  the  conipany 
pari  passu,  and,  subject  thereto,  to  distribute 
the  property  of  the  company  amongst  the 
shareholders ;  and  whilst  the  liquidation 
continues  a  contributory  can  apply  under 
section  138  of  the  Act,  and  a  creditor  can 
apply  under  section  25  of  the  Act  of  1900  to 
the  Court  for  jrelief  in  respect  of  his  rights. 
When  the  company  is  dissolved  the  statutory 
remedy  is  gone,  but  the  duty  remains,  and  a 
contributory  or  creditor  has  a  remedy  at 
common  law  for  injury  caused  to  him  by  a 
breach  of  the  liquidator's  statutory  duty. 
{Pulsfordv.  Devenish,  1903.) 


Removal. — The  Court  may,  on  due  cause 
shown,  remove  the  liquidator  and  appoint 
another  liquidator  to  act  in  any  matter  of 
a  voluntary  winding-up.  (1862  Act,  section 
141.) 


Winding-up  under   Supervision   of 
THE   Court. 

Appointment. — Generally,  the  liquidator 
under  voluntary  winding-up  proceedings  is 
retained,  but  the  Court  has  power,  either  in 
the  supervision  order  or  any  subsequent 
order,  to  appoint  any  additional  liquidator 
or  liquidators,  to  remove  those  so  appointed 
and  to  fill  vacancies  caused  by  such  removal, 
or  by  death  or  resignation.  (1862  Act,  sec- 
tion 150.) 
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For  the  purposes  of  the  Winding-up  Act 
1890  a  company  is  not  deemed  to  be  wound 
up  by  order  of  the  Court  if  the  order  is  to 
continue  a  winding-up  under  the  supervision 
of  the  Court  (1890  Act,  section  31),  and  the 
liquidators  may,  subject  to  any  restrictions 
imposed  by  the  Court,  exercise  all  their 
powers  without  the  sanction  or  intervention 
of  the  Court,  in  the  same  manner  as  if  the 
company  were  being  wound  up  altogether 
voluntarily.  But  a  supervision  order,  for 
the  purpose  of  the  staying  of  actions  and 
other  proceedings,  is  deemed  to  be  an  order 
of  the  Court  for  winding-up  the  company  by 
the  Court,  and  shall  confer  full  authority  on 
the  Court  to  make  calls,  or  to  enforce  calls 
made  by  the  liquidator,  and  to  exercise  all 
other  powers  which  it  might  have  exercised 
if  an  order  had  been  made  for  winding-up  the 
company  altogether  by  the  Court.  (1862 
Act,  section  151.) 

The  remuneration  of  the  liquidator  when 
the  winding-up  is  under  the  supervision  of 
the  Court  is  fixed  by  the  Court  and  not  by 
the  members  of  the  company. 

Liquidators'  Accounts. — 

Winding-up  by  the  Court. 

Books.  —  The  Official  Receiver,  until  a 
liquidator  is  appointed  by  the  Court,  and 
thereafter  the  liquidator,  shall  keep  a  book 
to  be  called  the  "  Record  Book,"  in  which 
he  shall  record  all  minutes,  all  proceedings 
had  and  resolutions  passed  at  any  meeting  of 
creditors  or  contributories,  or  of  the  com- 
mittee of  inspection,  and  all  such  matters  as 
may  be  necessaiy  to  give  a  correct  view  of 
his  administration  of  the  company's  affairs, 
•but  he  shall  not  be  bound  to  insert  in  the 
"  Record  Book  "  any  document  of  a  con- 
fidential nature  (such  as  the  opinion  of 
counsel  on  any  matters  affecting  the  interest 
of  the  creditors  or  contributories),  nor  need 
he  exhibit  such  document  to  any  person 
other  than  a  member  of  the  committee  of 
inspection,  or  the  Official  Receiver,  or  the 
-Board  of  Trade.     (Rule  149.) 

With  the  exception  just  referred  to,  but 
subject  always  to  the  control  of  the  Court, 
any  creditor  or  contributory  may,  either 
personally  or  by  his  agent,  inspect  the  books 


and  records  of  the  liquidator.  (1890  Act, 
section  21.) 

Where  an  order  has  been  made  for  winding- 
up  a  company  by,  or  subject  to  the  supervision 
of,  the  Court,  the  Court  may  make  such  order 
for  the  inspection  by  the  creditors  and  con- 
tributories of  the  company  of  its  books  and 
papers  as  the  Court  thinks  just,  and  any 
books  and  papers  in  the  possession  of  the 
company  may  be  inspected  by  creditors  or 
contributories  in  conformity  with  the  order 
of  the  Court,  but  not  further  or  otherwise. 
(1862  Act,  section  156.) 

The  Official  Receiver,  until  a  liquidator  is 
appointed  by  the  Court,  and  thereafter  the 
liquidator,  shall  keep  a  book  to  be  called  the 
"  Cash  Book  "  (which  shall  be  in  such  form 
as  the  Board  of  Trade  may  from  time  to  time 
direct),  in  which  he  shall  (subject  to  the  pro- 
visions as  to  Trading  Accounts)  enter  from 
day  to  day  the  receipts  and  payments  made 
by  him.     (Rule  150.) 

Where  the  liquidator  carries  on  the 
business  of  the  company  he  shall  keep  a 
distinct  account  of  the  trading,  and  shall 
incorporate  in  the  Cash  Book  the  total 
weekly  amounts  of  the  receipts  and  payments 
on  such  Trading  Account.     (Rule  154) 

Where  property  forming  part  of  a  com- 
pany's assets  is  sold  by  the  liquidator  through 
an  auctioneer  or  other  agent,  the  gross  pro- 
ceeds of  the  sale  shall  be  paid  over  by  such 
auctioneer  or  agent,  and  the  charges  and 
expenses  connected  with  the  sale  shall  after- 
wards be  paid  to  such  auctioneer  or  agent 
on  the  production  of  the  necessary  certificate 
of  the  taxing  officer.  Every  liquidator  by 
whom  such  auctioneer  or  agent  is  employed 
shall,  unless  the  Court  otherwise  orders, 
be  accountable  for  the  proceeds  of  every 
such  sale.     (Rule  159.) 

No  payments  in  respect  of  bills  or 
charges  of  solicitors,  managers,  accountants, 
auctioneers,  brokers,  or  other  persons  other 
than  payments  for  costs  and  expenses 
incurred,  and  sanctioned  under  Rule  57  {i.e., 
in  connection  with  the  preparation  of  the 
statement  of  affairs)  and  payments  of  bills 
which  have  been  taxed  and  allowed  under 
orders  made  for  the  taxation  thereof,  shall  be 
allowed  out  of  the  assets  of  a  company  with- 
out proof  that  the  same  have  been  con- 
sidered and  allowed  by  the  Registrar.     The 
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taxing  officer  shall  satisfy  himself  before 
passing  such  bills  or  charges  that  the  em- 
ployment of  the  solicitor  or  other  person  in 
respect  of  the  matters  mentioned  in  the 
bills  or  charges  has  been  duly  sanctioned. 

Nothing  contained  in  this  Rule  shall  apply 
to  or  affect  costs  which,  in  the  course  of 
legal  proceedings  by  or  against  a  company 
which  is  being  wound  up  by  the  Court,  are 
ordered  by  the  Court  in  which  such  pro- 
ceedings are  pending  or  a  judge  thereof  to  be 
paid  by  the  company  or  the  liquidator,  or 
the  rights  of  the  person  to  whom  such  costs 
are  payable.     (Rule  170.) 

Moneys. — All  moneys  received  by  a  liqui- 
dator of  a  company  which  is  being  wound  up 
by  order  of  the  Court,  are  required  to  be 
paid,  without  deduction,  to  the  Companies 
Liquidation  Account  at  the  Bank  of  England, 
unless  an  account  with  any  other  (generally 
a  local)  bank  has  been  authorised  by 
the  Board  of  Trade.  The  remittances 
are  to  be  made  once  a  week,  or  forth- 
with if  a  sum  of  /200  has  been  received. 
Remittances  may  be  made  direct  to  the  Bank 
of  England,  Law  Courts  Branch,  London,  by 
cheque  crossed  Bank  of  England,  credit  of 
Companies  Liquidation  Account. 

The  remittances  to  the  Bank  of  England 
should  be  accompanied  by  a  receivable  order 
and  the  counterpart  or  advice  letter  should 
be  transmitted  by  the  same  post  to  the 
Assistant  Secretary,  Finance  Department, 
Board  of  Trade.  Halfpence  should  not  be 
included  in  remittances.  Forms  of  receivable 
order  will  be  supplied  on  application  to  the 
Inspector-General  in  Companies  Liquidation. 

A  liquidator  is  absolutely  prohibited  from  j 
paying  any  sums  received  by  him  as  liqui- 
dator into  his  private  banking  account  (even 
when  a  local  banking  account  has  been 
authorised),  and  if  a  liquidator  at  any  time 
retains  for  more  than  ten  days  a  sum  exceed- 
ing £50,  or  such  other  amount  as  the  Board 
of  Trade  in  any  particular  case  authorises 
him  to  retain,  then,  unless  he  explains  the 
retention  to  the  satisfaction  of  the  Board  of 
Trade,  he  shall  pay  interest  on  the  amount 
so  retained  in  excess  at  the  rate  of  ;^2o  per 
cent,  per  annum,  and  shall  be  liable  (i)  to  dis- 
allowance of  all  or  such  part  of  his  remu- 
neration as  to  the  Board  shall  seem  just,  (2) 


to  be  removed  from  his  office  by  the  Boards 
and  (3)  to  pay  any  expenses  occasioned  hy 
reason  of  his  default.  (Companies  Winding- 
up  Act  1890,  section  ii  (4).) 

All  current  bills  of  exchange  should  be 
remitted  to  the  Companies  Liquidation 
Account. 

Where  a  special  bank  account  is  sanctioned 
by  the  Board  of  Trade  all  moneys  received 
must  be  paid  into  the  appointed  bank.  {See 
Local  Bank  Account.)  All  payments  there- 
out must  be  made  by  cheques  payable  to  order, 
such  cheques  to  have  marked  on  the  face  of 
them  the  name  of  the  company,  to  be  signed 
by  the  liquidator  and  countersigned  by  at 
least  one  member  of  the  committee  of 
inspection,  and  by  such  other  person  (if  any) 
as  the  committee  may  appoint.  The  Pass 
Book  with  the  special  bank  should  be 
forwarded  at  each  audit. 

All  necessary  disbursements  made  by  a 
liquidator  on  account  of  a  company  to  the 
date  of  his  application  for  release  will  be 
repaid  to  him  out  of  any  moneys  standing  to 
the  credit  of  the  company  in  the  Companies 
Liquidation  Account,  on  application  to  the 
Inspector-General . 

Any  expenses  properly  incurred  by  the 
hquidator  after  applying  for,  but  before 
obtaining,  his  release,  will  be  repaid  to  him 
by  the  Official  Receiver  out  of  any  funds 
available  for  the  purpose. 

Cheques  to  the  order  of  the  payee  for  sums 
which  become  payable  on  account  of  the 
company  may  be  obtained  by  the  liquidator 
on  application  by  him  on  the  prescribed  form 
for  delivery  by  him  to  the  parties  entitled. 

Under  no  circumstances  will  the  Board  of 
Trade  hold  themselves  responsible  for  pay- 
ments made  on  the  requisition  of  the 
liquidator. 

The  Inspector-General  will  be  prepared  to 
certify  the  balance  standing  to  the  credit  of  a 
company  in  the  Companies  Liquidation 
Account,  on  receiving  from  the  liquidator  a 
statement  of  the  balance  shown  by  the  bank 
columns  of  the  Cash  Book.  There  appears 
to  be  no  fee  payable. 

Moneys  withdrawn  from  the  bank  should 
not  be  treated  as  receipts  from  realisations,, 
but  should  appear  only  in  the  "  drawn  from. 
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bank  "  column  of  the  Cash  Book,  the  appH- 
cation  of  the  money  being  entered  in  the 
payment  column. 

The  payments  into  the  bank  should  appear 
only  in  the  "  paid  into  bank  "  column  in  the 
Cash  Book. 

(Board  of  Trade  Regulations,  1893.) 

An  account  shall  be  kept  by  the  Board  of 
Trade  of  the  receipts  and  payments  in  the 
winding-up  of  each  company,  and  when  the 
cash  balance  standing  to  the  credit  of  the 
account  of  any  company  is  in  excess  of  the 
amount  which  in  the  opinion  of  the  com- 
mittee of  inspection  is  required  for  the  time 
being  to  answer  demands  in  respect  of  that 
company's  estate,  the  Board  of  Trade  shall, 
on  the  request  of  the  committee,  invest  the 
amount  not  so  required  in  Government 
securities,  to  be  placed  to  the  credit  of  the 
said  account  for  the  benefit  of  the  said 
company. 

Whenever  any  part  of  the  money  so  in- 
vested is,  in  the  opinion  of  the  committee  of 
inspection,  required  to  answer  any  demands 
in  respect  of  the  estate  of  the  company  of  the 
assets*  of  which  the  money  so  invested 
formed  part,  the  Board  of  Trade  shall,  on  the 
request  of  the  committee,  raise  such  sum  as 
may  be  required  by  the  sale  of  such  part  of 
the  said  securities  as  may  be  necessary. 

The  dividends  on  the  investments  made 
under  this  section  shall  be  paid  to  the  credit 
of  the  company  of  the  assets  of  which  the 
money  so  invested  formed  part.  (1890  Act, 
section  17.) 

•  When  the  balance  at  the  credit  of  any 
company's  account  in  the  hands  of  the  Board 
of  Trade  exceeds  two  thousand  pounds,  and 
the  liquidator  gives  notice  to  the  Board  of 
Trade  that  the  excess  is  not  required  for  the 
purposes  of  the  liquidation,  then  such  com- 
pany shall  be  entitled  to  interest  upon  such 
excess  at  the  rate  of  two  per  centum  per 
annum.     {Ibid,  section  18.) 

Accounts  and  Audit. — The  several  audits  and 
inspections  to  which  the  accounts  of  a  liqui- 
dator in  a  compulsory  winding-up  are  to  be 
submitted  may  be  summarised  thus  :  — 

Trading    Account. — By    Committee    of 
Inspection  not  less  than  once  a  month. 


Cash  Book.  —  By  Committee  of  In- 
spection not  less  than  once  every  three 
months. 

Cash  Book.  — By  the  Board  of  Trade 
half-yearly. 

Cash  Book. — By  the  Board  of  Trade 
so  soon  as  the  assets  have  been  fully 
realised  and  distributed. 

Summary  of  Account  of  Receipts  and 
Payments.  — Every  six  months  (under  Rule 
156).  To  be  approved  by  Board  of  Trade. 

Summary  of  Receipts  and  Payments 
(under  Rule  180).  To  accompany  notice  to- 
creditors  and  contributories  of  intention  to 
apply  for  release. 

And  if  the  liquidation  is  not  concluded 
within  one  year  after  its  commencement^ 
certain  returns  are  also  to  be  sent  to  the 
Registrar  of  Joint-Stock  Companies  [see^ 
"  Pending  Liquidations,"  infra). 

The  following  are  the  regulations  relating 
to  the  foregoing  : — 

The  Trading  Account  shall  from  time  ta 
time,  and  not  less  than  once  in  every  month, 
be  verified  by  affidavit,  and  the  liquidator 
shall  thereupon  submit  such  account  to  the 
committee  of  inspection  (if  any)  or  such 
member  thereof  as  may  be  appointed  by  the 
committee  for  that  purpose,  who  shall 
examine  and  certify  the  same.     (Rule  154.) 

The  liquidator  shall  submit  the  Record 
Book  and  Cash  Book,  together  with  any 
other  requisite  books  and  vouchers,  to  the 
committee  of  inspection  (if  any)  for  audit 
when  required,  but  not  less  than  once  every 
three  months  (Rule  150),  and  the  committee 
shall  certify  in  the  Cash  Book  under  their 
hands  the  day  on  which  the  said  book  was 
audited.     (Rule  152.) 

Every  liquidator  shall,  at  the  expiration  of 
six  months  from  the  date  of  the  winding-up 
order,  and  at  the  expiration  of  every  succeed- 
ing six  months  thereafter  until  his  release, 
transmit  to  the  Board  of  Trade  a  copy  of  the 
Cash  Book  for  such  period  in  duplicate,  to- 
gether with  the  necessary  vouchers  and 
copies  of  the  certificates  of  audit  by  the 
committee  of  inspection.  He  shall  also  for- 
ward with  the  first  accounts  a  summary  of 
the  company's  statement  of  affairs,  showing 
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thereon  in  red  ink  the  amounts  realised,  and 
explaining  the  cause  of  the  non-realisation 
of  such  assets  as  may  be  unrealised. 

The  liquidator  shall,  at  the  end  of  every 
six  months  forward  to  the  Board  of  Trade 
with  his  accounts  a  report  upon  the  position 
of  the  liquidation  of  the  company  in  such 
form  as  the  Board  of  Trade  may  direct. 

When  the  assets  of  the  company  have  been 
fully  realised  and  distributed  the  liquidator 
shall  forthwith  send  in  his  accounts  to  the 
Board  of  Trade,  although  the  six  months 
may  not  have  expired. 

The  accounts  sent  in  by  the  liquidator 
shall  be  verified  by  him  by  affidavit.  (Rule 
^53-) 

"When  the  liquidator's  account  has  been 
audited  the  Board  of  Trade  shall  certify  the 
fact  upon  the  account,  and  thereupon  the 
duplicate  copy,  bearing  a  like  certificate, 
shall  be  filed  with  the  Registrar.  (Rule  155.) 

The  liquidator  shall  transmit  to  the  Board 
of  Trade  with  his  accounts  a  summary  of  such 
accounts  in  such  form  as  the  Board  of  Trade 
from  time  to  time  direct,  and,  on  approval 
of  such  summary  by  the  Board  of  Trade, 
shall  forthwith  obtain,  prepare,  and  transmit 
to  the  Board  of  Trade  so  many  printed 
copies  thereof,  duly  stamped  for  transmission 
by  post  and  addressed  to  the  creditors  and 
contributories,  as  may  be  required  lor  trans- 
mitting such  summary  to  each  creditor  and 
contributory. 

The  cost  of  printing  and  posting  such 
copies  shall  be  a  charge  upon  the  assets  of 
the  company.     (Rule  156.) 

Where  a  liquidator  has  not,  since  the  date 
of  his  appointment  or  since  the  last  audit  of 
his  accounts,  as  the  case  may  be,  received  or 
paid  any  sum  of  money  on  account  of  the 
assets  of  the  company,  he  shall,  at  the  time 
when  he  is  required  to  transmit  his  accounts 
to  the  Board  of  Trade,  forward  to  the  Board 
an  affidavit  of  "  no  receipts  or  payments." 
(Rule  157.) 

In  practice  the  affidavit  of  no  receipts  or 
payments  is  seldom  required  ;  for  even  in 
those  cases  where  there  are  no  assets  coming 


to  the  liquidator  by  virtue  of  his  office,  he 
will  in  almost  every  period  for  which  the 
return  is  required  have  to  make  some  small 
disbursements.  Where  it  is  unlikely  that 
any  assets  will  come  to  the  liquidator's 
hands,  he  may  have  obtained  an  undertaking 
before  accepting  office  that  these  disburse- 
ments will  be  repaid  to  him  by  the  parties 
for  whom  he  is  acting ;  but  while  receipts  by 
way  of  reimbursement  from  such  sources  are 
not  deemed  to  be  on  behalf  of  the  estate,  the 
payments  actually  made  by  the  liquidator 
are  so  considered. 

Upon  one  copy  of  the  Cash  Book  (showing 
the  assets  realised)  forwarded  by  the  liqui- 
dator to  the  Board  of  Trade  an  ad  valorem 
scale  fee  is  payable  in  money,  7iot  stamps, 
upon  the  gross  amount  of  the  assets  realised 
and  brought  to  credit,  viz.: — Upon  the  first 
;^5,ooo  or  fraction  thereof,  a  fee  of  one  per 
cent. ;  upon  the  next  ;^95,ooo  or  fraction  there- 
of, a  fee  of  one-half  per  cent. ;  over  ;^ioo,ooo, 
the  rates  are  less,  gradually  diminishing  to 
one-sixteenth  per  cent. 

A  liquidator,  before  making  application  to 
the  Board  of  Trade  for  his  release,  shall  give 
notice  of  his  intention  so  to  do  to  all  the 
creditors  who  have  proved  their  debts  and 
to  all  the  contributories,  and  shall  send  with 
the  notice  a  summary  of  his  receipts  and 
payments  as  liquidator.     (Rule  180.) 

This  is  a  summary  of  the  cash  transactions 
from  the  date  of  the  winding-up  order,  and 
although  the  form  follows  the  same  lines  as 
that  prescribed  under  Rule  156,  the  practical 
effect  is  that  it  must  be  sent  to  the  creditors 
and  contributories  in  addition  to  the  usual 
six-monthly  accounts,  unless  the  liquidation 
is  concluded  within  six  months  from  the 
commencement  of  the  winding-up.  In  that 
case  the  one  account  may  accompany  the 
notice  of  intention  to  apply  for  release. 


Pending  Liquidations. 

Where  a  winding-up  of  a  company  (whether 
compulsory ,  under  supervision,  or  voluntary)  is 
not  concluded  within  one  year  after  its  com- 
mencement, the  liquidator  of  such  company 
shall  transmit  in  duplicate  to  the  Registrar  of 
Joint  Stock  Companies  a  detailed  statement 
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of  all  the  liquidator's  receipts  and  payments 
on  account  of  the  company.  (1890  Act, 
section  15.)  The  statement  must  be  verified 
by  affidavit.  (Rule  172.)  Bank  transactions 
as  between  the  liquidator  and  the  bank,  and 
payments  or  receipts  on  account  of  invest- 
ments made  by  or  on  behalf  of  the  liquidator, 
should  be  inserted  in  the  columns  provided 
for  that  purpose,  and  not  in  the  columns  for 
"other  receipts  and  payments."  Each 
receipt  and  payment  must  be  entered  in  the 
account  in  such  a  manner  as  sufficiently  to 
explain  its  nature.  The  receipts  and  pay- 
ments should  severally  be  added  at  the  foot 
of  each  sheet,  and  the  totals  carried  forward 
to  the  next  sheet  without  any  intermediate 
balance,  so  that  the  gross  totals  shall  repre- 
sent the  total  amounts  received  and  paid  by 
the  liquidator  respectively, 

When  the  liquidator  carries  on  a  business 
a  Trading  Account  must  be  forwarded  as  a 
distinct  account,  and  the  totals  of  receipts 
and  payments  on  the  Trading  Account  must 
alone  be  set  out  in  the  statement. 

Petty  expenses  must  be  entered  in  the 
statement  or  Trading  Account  in  sufficient 
detail  to  show  that  no  estimated  charges  are 
made. 

Where  property  has  been  realised,  the 
gross  proceeds  of  sale  must  be  entered  under 
receipts  in  the  statement,  and  the  necessary 
disbursements  and  charges  incidental  to  sales 
must  be  entered  as  payments. 

Where  dividends  or  instalments  of  compo- 
sition are  paid  to  creditors  or  a  return  of 
surplus  assets  is  made  to  contributories,  the 
total  amount  of  each  dividend  or  instalment 
of  composition  or  payment  to  a  contributory 
must  be  entered  in  the  liquidator's  statement 
as  one  sum,  and  the  liquidator  must  forward 
with  his  statement  separate  accounts  in 
duplicate,  showing  the  amount  of  the  claim 
and  the  amount  of  dividend  or  composition 
payable  to  each  creditor  or  contributory, 
distinguishing  in  such  list  the  dividends  or 
instalments  of  composition  paid  and  those 
remaining  unclaimed.  (Board  of  Trade  Regu- 
lations, 1890.) 

Where  a  liquidator  has  not,  during  the 
period  comprised  in  the  account,  received  or 
paid  any  money  on  account  of  the  company, 
he  shall,  at  the  period  when  he  is  required  to 


transmit  his  statement  to  the  Registrar  of 
Joint  Stock  Companies,  forward  to  the 
Registrar  an  affidavit  of  "no  receipts  or  pay- 
ments," together  with  a  statement  containing 
particulars  with  respect  to  the  proceedings 
in,  and  position  of,  the  liquidation.  (Rule 
I73-) 

The  first  statement,  commencing  at  the 
date  when  a  liquidator  was  first  appointed 
and  brought  down  to  the  end  of  12  months 
from  the  commencement  of  the  winding-up, 
shall  be  sent  within  30  days  from  the  expira- 
tion of  such  12  months,  or  within  such 
extended  period  as  the  Board  of  Trade  may 
sanction. 

The  subsequent  statements  shall  be  sent 
at  intervals  of  half  a  year,  until  the  winding- 
up  is  concluded,  each  statement  being  brought 
down  to  the  end  of  the  half-year  for  which 
it  is  sent.     (Rule  172.) 

No  registration  or  ad  valorem  fees  are 
payable  in  respect  of  the  statements  required 
by  the  15th  section. 

For  the  purpose  of  the  statements  required 
to  be  transmitted  to  the  Registrar  of  Joint 
Stock  Companies  the  winding-up  of  a 
company  is  deemed  to  be  concluded  : — 

[a)  In  the  case  of  companies  wound  up 
by  order  of  the  Court,  at  the  date  on 
which  the  order  dissolving  the  com- 
pany has  been  reported  by  the 
liquidator  to  the  Registrar  of  Joint 
Stock  Companies,  or  at  the  date  of 
the  order  of  the  Board  of  Trade 
releasing  the  liquidator  pursuant  to 
section  22  of  the  Act  of  1890. 

(6)  In  the  case  of  companies  wound  up 
voluntarily  or  under  the  supervision 
of  the  Court  at  the  date  of  the 
dissolution  of  the  company,  unless  at 
such  date  any  funds  or  assets  of  the 
company  remain  unclaimed  or  undis- 
tributed in  the  hands  or  under  the 
control  of  the  liquidator,  or  any  person 
who  has  acted  as  liquidator,  in  which 
case  the  winding-up  shall  not  be 
deemed  to  be  concluded  until  such 
funds  or  assets  have  either  been 
distributed  or  paid  into  the  Com- 
panies Liquidation  Account  at  the 
Bank  of  England.     (Rule  171.) 
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As  a  company  in  voluntary  liquidation  is 
not  deemed  to  be  dissolved  until  the  expira- 
tion of  three  months  from  the  date  of 
registration  of  the  final  meeting,  it  follows 
that  in  all  cases  of  voluntary  winding-up 
where  the  final  meeting  has  not  been  held 
and  the  fact  registered  within  nine  months 
from  the  commencement  of  the  winding-up 
the  Registrar  of  Joint  Stock  Companies 
will  require  the  return  to  be  made. 

Any  person  stating  himself  in  writing  to  be 
a  creditor  or  contributory  of  the  company 
shall  be  entitled,  by  himself  or  by  his  agent, 
at  all  reasonable  times,  upon  payment  of  a 
fee  of  2S.  6d.  to  inspect  the  statement  lodged 
with  the  Registrar,  and  upon  payment  of  a 
fee  at  the  rate  of  fourpence  for  every  folio  of 
72  words  or  figures  he  is  entitled  to  a  copy 
thereof  or  extract  therefrom.  But  any 
person  untruthfully  so  stating  himself  to  be  a 
•creditor  or  contributory  shall  be  guilty  of  a 
contempt  of  Court  and  shall  be  punishable 
accordingly  on  the  application  of  the 
liquidator  or  of  the  Official  Receiver. 

If  a  liquidator  makes  default  in  complying 
with  the  requirements  of  the  15th  section, 
he  shall  be  liable  to  a  fine  not  exceeding  fifty 
pounds  for  each  day  during  which  the 
default  continues. 

By  section  26  of  the  Companies  Act  1900, 
Avhere  the  Registrar  has  reasonable  cause  to 
believe  that  no  liquidator  is  acting,  or  that 
the  affairs  of  the  company  are  fully  wound 
up,  and  the  returns  required  to  be  made  by 
the  liquidator  have  not  been  made  for  a 
period  of  six  consecutive  months  after  notice 
by  the  Registrar  demanding  the  returns  has 
been  sent  by  post  to  the  registered  address  of 
the  company,  or  to  the  liquidator  at  his  last 
known  place  of  business,  the  Registrar  may 
publish  in  the  Gazette,  and  send  to  the 
•company  a  notice  that  at  the  expiration  of 
three  months  from  the  date  of  that  notice 
the  name  of  the  company  will,  unless  cause 
is  shown  to  the  contrary,  be  struck  off  the 
Register,  and  the  company  will  be  dissolved. 

If  it  appears  from  any  statement  of  the 
liquidator  or  otherwise  that  any  liquidator  of 
a  company  has  in  his  hands  or  under  his  con- 
trol any  money  representing  unclaimed  or  un- 
distributed assets  of  the  company  which  have 
remained  unclaimed  or  undistributed  for  six 


months  after  the  date  of  their  receipt,  the 
liquidator  shall  forthwith  pay  the  same  to 
ihi  Companies  Liquidation  Account  at  the 
Bank  of  England.  Every  such  liquidator 
shall  be  entitled  to  the  prescribed  certificate 
of  receipt  for  the  moneys  so  paid,  and  that 
certificate  shall  be  an  effectual  discharge  to 
him  in  respect  thereof.  (1890  Act,  section 
15.)  The  amount  to  be  paid  to  the  Companies 
Liquidation  Account  shall  be  the  minimum 
balance  of  such  money  which  the  liquidator 
has  had  in  his  hands  or  under  his  control 
during  the  six  months  immediately  preceding 
the  date  to  which  the  statement  is  brought 
down,  less  such  part  (if  any)  thereof  as  the 
Board  of  Trade  may  authorise  him  to  retain 
for  the  immediate  purposes  of  the  liquidation. 
Such  amount  shall  be  paid  in  to  the  Companies 
Liquidation  Account  within  14  days  from 
the  date  to  which  the  statement  of  account  is 
brought  down.     (Rule  174.) 

For  the  purpose  of  ascertaining  and  getting 
in  any  money  payable  into  the  Bank  of 
England  in  pursuance  of  the  15th  section,  the 
like  powers  may  be  exercised,  and  by  the 
like  authority,  as  are  exercisable  under  sec- 
tion one  hundred  and  sixty-two  of  the  Bank- 
ruptcy Act  1883,  for  the  purpose  of  ascer- 
taining and  getting  in  the  sums,  funds,  and 
dividends  referred  to  in  that  section.  (Rule 
176.) 

Any  person  claiming  to  be  entitled  to  any 
money  paid  into  the  Bank  of  England  in 
pursuance  of  the  15th  section  may  apply  to 
the  Board  of  Trade  for  payment  ot  the  same, 
and  the  Board  of  Trade  may,  on  a  certificate 
by  the  liquidator  that  the  person  claiming  is 
entitled,  make  an  order  for  the  payment  to 
that  person  of  the  sum  due.  Any  person 
dissatisfied  with  the  decision  of  the  Board  of 
Trade  in  respect  of  any  claim  made  in 
pursuance  of  this  section  may  appeal  to  the 
High  Court.  (1890  Act,  section  15,  sub- 
section 5.) 

Where  the  liquidator  requires  to  make  pay- 
ments out  of  money  paid  into  the  Bank  of 
England  either  by  way  of  distribution  or  in 
respect  of  the  costs  and  expenses  of  the  pro- 
ceedings, he  shall  apply  in  such  form  and 
manner  as  the  Board  of  Trade  may  direct, 
and  the  Board  of  Trade  may  thereupon 
either  make  an  order  for  the  payment  out  to 
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him  of  the  sum  required  to  make  such  pay- 
ments, or  may  direct  cheques  to  be  issued  to 
him  for  transmission  to  the  persons  to  whom 
the  payments  are  to  be  made.     (Rule  179.) 

The  following  fees  are  payable  in  respect 
of  unclaimed  dividends,  undistributed  funds 
and  balances  which  have  been  paid  into  the 
Companies  Liquidation  Account  : — 

(i)  On  every  application  to  the  Board  of 
Trade  for  payment  of  money  out  of  the 
Companies  Liquidation  Account,  and 
every  application  for  the  re-issue  of  a 
lapsed  cheque  or  money  order  in 
respect  of  moneys  standing  to  the 
credit  of  the  Companies  Liquidation 
Account  : — 

i     s     d 
Where  the  amount  applied 

for  does  not  exceed  /i  . .     o     i     o 
.    Where  the  amount  applied 

for  exceeds  £1     . .         ..026 
(2)  On  every  payment  of  money  out  of  the 
Companies       Liquidation       Account, 
threepence  on  each  pound  or  fraction 
of  a  pound  to  be  charged  as  follows  : — 
Where    the    money   consists   of   un- 
claimed      dividends,       on       each 
dividend  paid  out. 
Where  the  money  consists  of  undis- 
tributed funds  or  balances,  on  the 
amount  paid  out. 

Winding-up  under  Supervision. 

A  liquidator  under  supervision  is  required 
to  keep  such  accounts  and  present  them  for 
audit  in  such  manner  as  the  order  of  the 
Court  may  prescribe,  although  it  is  not 
unusual  that  the  question  of  accounts  is 
treated  as  though  the  company  were  being 
wound  up  voluntarily.  Where  the  super- 
vision order  does  prescribe  for  the  passing  of 
the  accounts  of  the  liquidator,  he  is  generally 
required  to  pass  them  in  chambers  in  the 
same  manner  as  a  receiver.  {See  also  Pend- 
ing Liquidations  supra.) 

Voluntary  Winding-up. 
In  the  event  of  a  voluntary  winding-up  con- 
tinuing for  more  than  a  year  the  liquidator 
must  summon  a  general  meeting  of  the  com- 
pany at  the  end  of  the  first  year,  and  at  the  end 
of  each  succeeding  year  from  the  commence- 
ment of  the  wiading-up  or  so  soon  thereafter 


as  may  be  convenient,  and  shall  lay  before 
such  meeting  an  account  showing  his  acts 
and  dealings,  and  the  manner  in  which 
the  winding-up  has  been  conducted  during 
the  preceding  year.     (1862  Act,  section  139.) 

Where  a  company  is  being  wound  up 
voluntarily  and  the  liquidation  is  concluded 
within  one  year  from  the  commencement  of 
the  winding-up,  the  liquidator  is  not  required 
to  file  any  statement  or  account  either  with 
the  Registrar  of  Joint  Stock  Companies  or 
the  Board  of  Trade  {see  Pending  Liquidations 
supra) ;  but,  in  any  case  {i.e.,  whether  the 
liquidation  is  extended  beyond  a  year  or  not, 
and  whether  accounts  are  sent  to  the  Regis- 
trar or  not),  the  liquidator  must,  so  soon  as 
the  affairs  of  the  company  are  fully  wound 
up,  prepare  a  final  account  showing  the 
manner  in  which  such  winding-up  has  been 
conducted,  and  the  property  of  the  company 
disposed  of ;  and.  thereupon,  he  must  call  a 
general  meeting  of  the  company  for  the  pur- 
pose of  having  the  account  laid  before  them, 
and  hearing  any  explanation  that  may  be 
given  by  the  liquidator.  In  addition  to  the 
notices  delivered  in  proper  form  and  time  to 
the  members  of  the  company,  the  meeting 
must  be  called  by  advertisement,  specifying 
the  time,  place,  and  object  of  such  meeting  ; 
and  such  advertisement  must  be  published, 
as  respects  companies  registered  in  England, 
in  the  London  Gazette  one  month  at  least  pre- 
viously to  the  meeting.     (Section  142.) 

The  liquidator  must  make  a  return  to  the 
Registrar  of  such  meeting  having  been  held, 
and  of  the  date  at  which  the  same  was  held, 
and  on  the  expiration  of  three  months  from 
the  date  of  the  registration  of  such  return  the 
company  shall  be  deemed  to  be  dissolved 
subject  to  all  moneys  representing  undis- 
tributed assets  or  dividends  in  the  hands  of 
the  liquidator  at  the  date  of  the  dissolution 
having  been  paid  into  the  Companies 
Liquidation  Account  ;  if  the  liquidator 
makes  default  in  making  such  return  to  the 
Registrar,  he  shall  incur  a  penalty  not 
exceeding  five  pounds  for  every  day  during 
which  such  default  continues.    (Section  143.) 

Although  the  liquidator  may  thus  not  be 
called  upon  to  render  any  account  unless  the 
liquidation  extisnds  beyond  the  stated  period, 
he  will  usually  be  asked  by  the  Registrar  for 
a  certificate  that  any  unclaimed  dividends  or 
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undistributed  assets  have  been  paid  into  the 
Companies  Liquidation  Account. 

Disposal  of  the  Company's  Books. 

Where  any  company  has  been  wound  up, 
and  is  about  to  be  dissolved,  the  books, 
accounts,  and  documents  of  the  company, 
and  of  the  liquidators,  may  be  disposed  of 
in  the  following  way  ;  that  is  to  say,  where 
the  company  has  been  wound  up  by  or 
subject  to  the  supervision  of  the  Court,  in 
such  way  as  the  Court  directs,  and  where 
the  company  has  been  wound  up  voluntarily, 
in  such  way  as  the  company  by  an  extra- 
ordinary resolution  directs;  but  after  the 
lapse  of  five  years  from  the  date  of  such 
dissolution  no  responsibility  shall  rest  on  the 
company  or  the  liquidators,  or  anyone  to 
whom  the  custody  of  such  books,  accounts, 
and  documents  has  been  committed,  by  reason 
that  the  same  or  any  of  them  cannot  be  made 
forthcoming  to  any  party  or  parties  claiming 
to  be  interested  therein.  (1862  Act,  section 
^55-) 

Subject  to  the  above,  the  following  rule 
applies  to  companies  wound  up  by  order  of 
the  Court : — 

Upon  a  liquidator  resigning  or  being 
released  or  removed  from  his  office,  he  shall 
deliver  over  to  the  Official  Receiver,  or,  as 
the  case  may  be,  to  the  new  liquidator,  all 
books  kept  by  him,  and  all  other  books, 
documents,  papers,  and  accounts  in  his 
possession  relating  to  the  office  of  liquidator. 
The  release  of  a  liquidator  shall  not  take 
effect  unless  and  until  he  has  delivered  over 
to  the  Official  Receiver,  or,  as  the  case  may 
be,  to  the  new  liquidator,  all  the  books, 
papers,  documents,  and  accounts  which  he 
is  by  this  rule  required  to  deliver  on  his 
release. 

The  Board  of  Trade  may  at  any  time 
during  the  progress  of  the  liquidation,  on  the  I 
application  of  the  liquidator  or  the  Official 
Receiver,  direct  that  such  of  the  books, 
papers,  and  documents  of  the  company  or  of 
the  liquidator  as  are  no  longer  required  for 
the  purpose  of  the  liquidation  may  be  sold, 
destroyed,  or  otherwise  disposed  of.  (Rule 
158.)     {See  title  Liquidator,  Special  Manager.) 

Lloyd's. — An  association  consisting  of  under- 
writing and  non-underwriting  members.   The 


underwriting  members  carry  on  insurance 
business,  but  independently ;  each  member 
conducting  his  own  business  in  his  own  judg- 
ment at  his  own  risk.  The  association  also 
collects  information  from  all  parts  of  the 
world,  and  transmits  same  to  members  and 
others  entitled  to  the  information. 

Lloyd's    Bonds.  —  Instruments    under    seal 

issued  by  a  railway  company  or  other  cor- 

j       porate  body,  admitting  indebtedness,  generally 

for  work  done,  and  covenanting  to  pay  the 

amount  therein  specified  to  the  obligee  with 

interest   upon  some  future  day.     A  Lloyd's 

j       bond  given  to  secure  a  present  advance  is 

invalid,  so  that  these  bonds  cannot  be  used 

I        as  a  means  of  raising  money.     They  will  be 

I       good  security  for  a  debt  other  than  for  money 

I       advanced,  and  even  for  a  debt  in  respect  of  a 

I        loan,  if  it  is  a  past  advance,  and  the  money 

has  been  applied  bond  fide  for  the  purposes  of 

1        the  borrowing  company. 

Note. — This  class  of  bond  received  its  name 
from  the  counsel  who  originally  settled  the 
i        terms  of  it. 

Lloyd's   Certificate.— A  document  granted 

i       by  the  Committee  of  Lloyd's  Register,  certi- 

j       fying   as   to   the   class   and   condition   of    a 

vessel,   classed   by   them,    based   on  reports 

I       received  from  their  surveyors. 

Lloyd's    Register.  —  A    register   containing 
!       particulars  of  all  vessels  classed  by  the  Com- 
mittee of  Lloyd's  Register,  and  stating  their 
respective  classes,  by  means  of  symbols  such 
as  Ai,   looAi,  and  so  on.     By  this   means 
underwriters    and    others    are    enabled     to 
i       readily     acquire     information     as     to     the 
j       character  and    condition  of   a  vessel.     The 
I       classification  of  the  vessels  is  obtained  and 
kept   up   to   date  by  periodical   inspections 
made  by  Lloyd's  surveyors. 

Loading. — The  amount  added  to  the  premium 
in  respect  of  a  policy  of  life  assurance  in 
order  to  provide  for  office  and  other 
expenses.  The  "  loaded  "  premium  is  called 
the  "  office  premium,"  and  is  the  amount  the 
assured  has  to  pay. 

The  loading  in  some  offices  is  based  upon 
the  amount  assured — in  others,  it  is  a  per- 
centage of  the  premium  ;  but  in  many  offices 
it  is  determined  in  an  arbitrary  manner. 
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Loan. — See  Debenture,  Mortgage,  Postponed 
Creditors. 

Loan  (in  consideration  of  share  of  profits). — 
See  Postponed  Creditors. 

Loan  Capital. — See  Capital. 

Local  Bank  Account.  —  Ordinarily,  the 
liquidator  of  a  company  which  is  being 
wound  up  by  the  Court  must  pay  all  moneys 
received  into  the  Companies  Liquidation 
Account  at  the  Bank  of  England,  but  where 
the  committee  of  inspection  satisfy  the 
Board  of  Trade  that  for  the  purpose  of  carry- 
ing on  the  business  of  the  company,  or  of 
obtaining  advances,  or  for  any  other  reason, 
it  is  to  the  advantage  of  the  creditors  or  con- 
tributories  that  the  liquidator  should  have  an 
account  with  any  other  bank,  the  Board  of 
Trade  shall,  upon  the  application  of  the 
committee  of  inspection,  authorise  the  liqui- 
dator to  make  his  payments  into  and  out  of 
such  other  bank  as  the  committee  may  select. 
(1890  Act,  section  11.) 

Where  the  liquidator  is  so  authorised  to 
have  a  special  Bank  Account  he  must  forth- 
with pay  all  moneys  received  by  him  into 
that  account  to  the  credit  of  the  liquidator 
of  the  company.  All  payments  out  must  be 
made  by  cheque  payable  to  order,  and  every 
cheque  must  have  marked  or  written  on  the 
face  of  it  the  name  of  the  company,  and  be 
signed  by  the  liquidator  and  countersigned 
by  at  least  one  member  of  the  committee  of 
inspection  and  by  such  other  person  (if  any) 
as  the  committee  of  inspection  may  appoint. 
(Rule  148.) 

With  regard  to  any  special  Bank  Account, 
the  Board  of  Trade  may  make  such  terms  as 
they  may  think  fit,  and  may  at  any  time 
order  such  account  to  be  closed  if  they  are 
of  opinion  that  the  account  is  no  longer 
required  for  the  purposes  for  which  it  was 
authorised.     (Rule  148.) 

These  provisions  apply  mutatis  mutandis  to 
a  trustee  in  bankruptcy,  the  Bankruptcy 
Act  confining  the  privilege  to  a  local  bank, 
which  is  defined  as  "any  bank  in  or  in  the 
"neighbourhood  of  the  bankruptcy  district 


"in  which  the  proceedings  are  taken." 
(1883  "A-Ct,  sections  74  and  168  ;  Rule  340, 
&c.) 

In  both  bankruptcy  and  winding-up  proce- 
dure a  fee  of  £1  is  payable  upon  every 
application  by  a  committee  of  inspection  to 
the  Board  of  Trade  for  a  local  or  special 
Bank  Account,  and  a  fee  of  £z  is  payable 
upon  every  order  of  the  Board  of  Trade 
granting  such  account. 

As  cheques  are  (in  common  with  other 
documents)  exempt  from  stamp  duty  when 
used  in  connection  with  the  liquidation  of  a 
company  by  the  Court  or  the  administration 
of  a  bankrupt's  estate,  an  unstamped  cheque 
book  should  be  applied  for  by  the  liquidator 
or  trustee,  as  the  case  may  be.  (Finance 
Act  1895,  section  16  ;  Bankruptcy  Act  1883, 
section  144.) 

Where  a  dividend  has  been  paid  through 
a  local  bank,  the  trustee  will  be  required  at 
the  expiry  of  six  months  from  the  date  of  the 
declaration  of  a  dividend,  to  forward  to  the 
Inspector-General  in  Bankruptcy,  for  audit, 
vouchers  for  the  dividends  paid,  and  a  list 
of  those  remaining  unclaimed. 

The  trustee  will  then  be  furnished  with  a 
receivable  order  for  payment  into  the  Bank 
of  England  of  the  amount  of  the  dividends 
unclaimed.  Under  no  circumstances  should 
unclaimed  dividends  be  credited  to  the  estate 
without  the  previous  sanction  of  the 
Inspector-General. 

Where  a  local  Bank  Account  has  been 
sanctioned,  the  Bank  Pass  Book  must  be 
forwarded  by  the  trustee  with  the  accounts 
at  each  audit.  (Board  of  Trade  Regulations 
applicable  to  Trustees  and  Liquidators.) 


Local  Director. — One  appointed  by  the 
articles  of  association  of  a  company  for  the 
purpose  of  managing  the  company's  affairs 
in  a  particular  locality.  The  powers  of  a 
local  director  may  be  either  co-extensive  with 
those  of  an  ordinary  director,  or  modified 
according  to  circumstances. 
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Locke    King's   Act   (1854).— This   Act,  as 
amended   by   the  Acts  of    1867   and    1877, 
'  provides: — 

(i)  When  any  person  shall  die  possessed 
of  or  entitled  to  any  estate  or  interest  in 
any  land  or  other  hereditaments  which 
shall  at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or  sums 
of  money  by  way  of  mortgage,  and  such 
person  shall  not  by  his  will    (in   the 
case  of  a  testator)  or  by  deed  or  other 
document  have  signified  any  contrary 
or  other  intention,  the  heir  or  devisee 
to  whom  such  land  or  hereditaments 
shall  descend  or  be  devised  shall  not 
be  entitled  to  have  the  mortgage  debt 
discharged    or    satisfied    out    of    the 
personal  estate  or  any  other  real  estate 
of  such  person,  but  the  land  or  here- 
ditaments so  charged  shall,  as  between 
the  different  persons  claiming  through 
or    under    the   deceased    person,    be 
primarily  liable  to  the  payment  of  all 
mortgage  debts,  with  which  the  same 
shall  be  charged,  every  part  thereof, 
according  to  its  value,  bearing  a  pro- 
portionate part  of  the  mortgage  debts 
charged  on  the  whole  thereof;  provided 
that  nothing  shall  affect  or  diminish  any 
right  of  the  mortgagee  of  such  lands  or 
hereditaments  to  obtain  full  payment 
or  satisfaction  of  his    mortgage   debt 
ei  ther  cut  of  the  personal  estate  of  th 
person  so  dying  or  otherwise. 

(2)  The  Acts  extend  (a)  to  freeholds,  lease- 
holds and  lands  of  any  tenure,  (b)  to  the 
estates  of  persons  dying  testate  or  intes- 
tate, and  (c)  to  mortgages  or  any  equit- 
able charge,  including  a  lien  for  unpaid 
purchase-money . 

(3)  A  charge  of,  or  direction  for,  the  pay- 
ment of  debts  due  upon  or  out  of 
resi  duary  real  and  personal  estate  or 
residuary  real  estate,  shall  not  amount 
to  a  signification  of  a  contrary  or  other 
intention  to  avoid  the  provisions  of  the 
Acts  ;  nor  will  a  general  direction  that 
the  debts,  or  that  all  the  debts,  of  the 
testator  shall  be  paid  out  of  his  personal 
estate,  be  deemed  to  be  a  declaration  of 


an  intention  contrary  to  or  other  than 
the  rule  established  by  the  Acts,  unless 
such  contrary  or  other  intention  shall 
be  further  declared  by  words  expressly 
or  by  necessary  implication  referring 
to  all  or  some  of  the  testator's  debts 
or  debt  charged  by  way  of  mortgage 
on  any  part  of  his  real  estate. 

Loose- Leaf  Ledgers. — See  Slip  Bookkeeping. 

Loose  Plant  and  Tools.— Machinery,  tools, 
and  other  accessories  employed  in  manu- 
facture or  in  carrying  on  a  business  ;  so  called 
because : — 

(i)  It  is  not  essential  to  their  utility  that 
they  be  permanently  located  upon  the 
business  premises  or  lands,  e.g.,  tools, 
patterns,  &c.,  or 

(2)  Their  only,  or  chief,  function  depends 
upon  their  portability,  e.g.,  trucks, 
trolleys,  carts,  &c. 

The  ordinary  method  of  depreciating  assets 
by  means  of  a  percentage  or  other  annual 
sum  is  not  to  be  recommended  in  the  case  of 
loose  plant  and  tools.  The  better  plan  is  to 
keep  a  separate  account  for  this  class  of 
plant,  and  to  charge  all  expenditure  to  that 
account.  At  each  stocktaking  a  valuation 
upon  the  basis  of  a  going  concern  should  be 
made  of  the  various  articles  appertaining  to 
the  account,  and  any  shortage  between  (i) 
the  valuation  at  the  previous  stocktaking 
plus  subsequent  purchases,  and  {2)  the 
present  valuation  plus  the  proceeds  of  the 
sale  of  tools,  &c.  (if  any)  should  be  charged 
to  the  Revenue  Account  for  the  period  in 
question,  the  amount  of  the  present  valua- 
tion being  "  brought  down  "  in  the  account. 

This  system  has  many  advantages,  for  it 
overcomes  the  difficulty  of  assessing  appro- 
priate percentages  of  depreciation  where  (as 
is  usually  the  case)  the  "classes"  of  plant 
and  tools  are  numerous ;  it  also  shows 
periodically  the  extent  of  the  leakage  by 
theft,  abnormal  breakages  and  otherwise. 
Such  a  leakage  is  more  possible  in  tools  and 
the  like  than  large  machinery,  and  is,  more- 
over, a  difficult  matter  to  accurately  provide 
against  by  means  of  percentages. 


Loose] 


307 


[Lunatic 


Apart  from  the  foregoing,  the  knowledge  of 
the  existence  of  such  a  system  with  regard  to 
tools  has  its  "  moral  effect "  upon  those 
responsible  for  their  custody. 

To  facilitate  the  keeping  of  the  Loose 
Plant,  &c.,  Account  upon  this  basis  it  is 
advisable  to  keep  a  "Plant  and  Tools' 
Register"  of  the  more  important  articles, 
their  importance  in  this  connection  being 
determined  by  their  size  or  value,  or  both. 

The  Register  should  be  ruled  with  columns 
at  the  left  hand  for  the  date  of  purchase, 
description  of  the  article,  and  cost  of  same, 
about  a  dozen  cash  columns  then  following 
across  the  right  hand  side  of  the  book,  each 
of  which  will  be  headed  with  the  dates  of 
successive  stocktakings.  As  each  article  is 
purchased  it  should  be  added  to  the  Register, 
and  as  each  article  is  sold  that  fact  should 
be  recorded.  Thus,  there  is  a  check  upon 
each  important  "  part  "  of  the  asset,  and  the 
valuation  can  readily  be  made  at  any  date  by 
simply  filling  in  the  appropriate  column,  due 
regard  being  paid  to  the  previous  valuation, 
which  is  conveniently  recorded  in  the  adjoin- 
ing column. 

Lord  CampJbell's  Act. — See  Actio  personalis 
morituy  cum  persona. 

Lord  St.  Leonards*  Act.— 5^^  Executor. 

Lost  BilL— Where  a  bill  has  been  lost,  be/ore 
it  is  overdue,  the  person  who  was  the  holder 
of  it  may  apply  to  the  drawer  to  give  him 
another  bill  of  the  same  tenor,  giving  security 
to  the  drawer,  if  required,  to  indemnify  him 
against  all  persons  whatsoever,  in  case  the  bill 
alleged  to  have  been  lost  shall  be  found  again. 
If  the  drawer  on  request  as  aforesaid  refuses 
to  give  such  duplicate  bill  he  may  be  com- 
pelled to  do  so.     (1882  Act,  section  69.) 

The  remedy  provided  by  the  Bills  of 
Exchange  Act  is  inadequate,  for  no  power  is 
given  to  demand  an  indorsement  or  an 
acceptance  upon  the  duplicate  bill  which  the 
drawer  is  bound  to  provide. 

In  any  action  or  proceeding  upon  a  bill, 
the  Court   may  order  that  the  loss  of  the 


instrument  shall  not  be  set  up,  provided  an 
indemnity  be  given  to  the  satisfaction  of  the 
Court  against  the  claims  of  any  other  person 
upon  the  instrument  in  question,  and  this 
applies  to  all  Courts  and  proceedings  (section 
70),  including  proof  of  debt  in  bankruptcy. 
(Bankruptcy  Rules  1886,  Rule  233.) 

The  fact  that  a  bill  has  been  lost  or 
destroyed  does  not  of  itself  excuse  the 
omission  to  give  notice  of  dishonour,  and 
where  a  bill  is  lost  or  destroyed  protest  may 
be  made  upon  a  copy  or  written  particulars 
thereof. 


Lucid  Interval. — A  period  of  sanity  inter- 
vening between  two  attacks  of  insanity.  An 
act  done  during  a  lucid  interval  is  as  valid, 
and  entails  the  same  responsibilites,  as  the 
act  of  a  sane  person. 

Lunatic. — With  the  exception  of  the  criminal 
laws  and  some  unimportant  matters,  the 
English  statute  law  as  to  lunatics  is  contained 
in  the  Lunacy  Acts  of  1890  and  i8gi,  as 
supplemented  by  the  Rules  in  Lunacy. 

A  lunatic  so  found  by  inquisition  is  one  who 
has  been  subjected  to  an  enquiry  as  directed 
by  the  Judge  in  Lunacy  and  declared  as  a 
person  of  unsound  mind  and  incapable  of 
managing  his  own  affairs.  The  inquiry  is 
held  before  a  jury,  if  the  person  to  be 
examined  so  demands,  but  a  jury  will  not  be 
granted  if  the  Judge  is  satisfied  that  the  per- 
son is  not  mentally  competent  to  form  and 
express  a  wish  for  a  jury.  A  jury  may 
specially  find  that  the  person  examined, 
although  incapable  of  managing  himself,  is 
capable  of  managing  his  affairs. 

Contracts. — When  a  person  enters  into  a 
contract,  and  afterwards  alleges  that  he  was 
so  insane  at  the  time  that  he  did  not  know 
what  he  was  doing,  and  proves  the  allega- 
tion, the  contract  is  as  binding  upon  him  in 
every  respect,  whether  it  is  executory  or  executed, 
as  if  he  had  been  sane  when  he  made  it,  unless 
he  can  prove  further  that  the  person  with 
whom  he  contracted  knew  him  to  be  so  insane 
as  not  to  be  capable  of  understanding  what 
he  was  doing.     {Imperial  Loan  Co.  v.  Stone.) 

V   2 
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Where  necessaries  are  sold  and  delivered 
to  a  person  who  by  reason  of  mental 
incapacity  is  incompetent  to  contract,  he 
must  pay  a  reasonable  price  therefor.  (Sale 
of  Goods  Act  1893.) 

Should  the  plaintiff  be  insane  at  the  time 
a  cause  of  action  arises,  the  disability  will 
suspend  the  operation  of  the  Statutes  of 
Limitation  until  the  person  is  of  sound 
mind.     {See  Limitation  of  Actions.) 

Partnership. — Lunacy  does  not  of  itself 
effect  a  dissolution  of  partnership,  but  where 
a  partner  is  found  lunatic  by  inquisition,  or 
is  shown  to  the  satisfaction  of  the  Court  to 
be  of  permanently  unsound  mind,  the  Court 
may  decree  a  dissolution  of  the  partnership. 
The  application  may  be  made  either  on 
behalf  of  that  partner  by  his  committee  or 
next  friend,  or  by  any  other  partner. 

Bankruptcy.— li  is  still  doubtful  whether  a 
lunatic  can  be  made  a  bankrupt,  but  he  can- 
not commit  an  act  of  bankruptcy  involving 
an  intent  unless  during  a  lucid  interval. 
Where,  however,  the  Court  considered  it 
was  for  the  lunatic's  benefit,  leave  was  given 
for  the  committee  to  file  a  declaration  of 
inability  to  pay  the  debts  or  to  present  a 
petition.  But  it  is  doubtful  whether  an 
adjudication  without  the  consent  of  the 
Court  in  Lunacy  is  valid,  and  in  any  case 
such  property  of  the  lunatic  as  may  be  under 
the  control  of  the  Court  in  Lunacy  will  be 
first  applied  towards  providing  the  proper 
maintenance  of  the  lunatic. 

For  all  or  any  of  the  purposes  of  the  Bank- 
ruptcy Acts  a  lunatic  may  act  by  his  com- 
mittee (1883  Act,  section  148),  or  where  a 
person  is  a  lunatic  not  so  found  by  inquisi- 
tion the  Court  may  on  the  application  of  a 
relative,  friend,  or  other  proper  person 
appoint  such  person  as  it  may  think  fit  to 
appear  for,  represent,  or  act  for  and  in  the 
name  of  the  lunatic  in  the  bankruptcy  pro- 
ceedings.    (Rule  271a,) 

Should  the  bankrupt  be  a  lunatic  or  suffer 
from  any  mental  affliction,  the  Court  has 
power,  on  application  being  made,  to  dis- 
pense with  the  public  examination  of  the 
bankrupt.     (1890  Act,  section  2.) 


Executor.— K  lunatic  is  incapable  of  being 
either  an  executor  or  an  administrator  ;  but 
mere  weakness  of  mind  will  not  be  sufficient 
ground  to  exclude  from  grant  of  probate  a 
person  named  executor  in  the  will. 

If  a  sole  executor  becomes  a  lunatic, 
administration  cum  testamento  annexo  ma.y  he 
granted  :  in  such  a  case  the  grant  would  be 
limited  durante  dementia. 

Will.— A  testator  must  be  of  sound  mind 
to  the  extent  that  he  must  have  an  under- 
standing of  the  nature  of  the  business  he  is 
engaged  upon  when  making  his  will.  A 
person  may  make  a  will  after  he  has  been 
insane,  but  it  must  be  shown  to  have  been 
made  after  his  recovery  or  during  a  lucid 
interval.  Where  a  will  is  made  by  the 
testator  himself,  the  rational  character  of  its 
contents  will  be  admitted  as  evidence  to  show 
that  it  was  made  during  a  lucid  interval. 


M. 


Machinery. 


Income  Tax.  —  The  Customs  and  Inland 
Revenue  Act  1878  provides  that  the  Com- 
missioners are  to  allow  a  reasonable  amount 
for  diminished  value,  by  reason  of  wear  and 
tear  of  machinery  and  plant.  {See  Deprecia- 
tion, Fixed  Capital,  Fixtures,  Wear  and 
Tear,  &c.) 


Maintenance. — The  officious  intermeddling 
by  a  person  in  a  suit  at  law  which  in  no  way 
belongs  to  him,  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  to 
prosecute  or  defend  it.     {See  Champerty.) 

The  supplying  of  necessaries  to  those  who 
are  unable  to  provide  for  themselves,  such  as 
infants  and  lunatics. 

The  "maintenance  clause"  in  a  will  or 
other  disposition,  is  one  empowering  the 
trustees  to  make  provision  for  infants  becom- 
ing entitled  thereunder,  out  of  their  expectant 
or  presumptive  shares  in  the  trust  fund. 
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The  Conveyancing  Act  1881  provides  that 
executors  and  administrators  may,  at  their 
sole  discretion  apply  the  income  of  property 
which  they  hold  in  trust  for  an  infant,  either 
absolutely  or  contingently,  towards  his  or  her 
maintenance,  education  and  benefit.  The 
residue  of  the  income  is  to  be  accumulated 
and  go  to  the  person  ultimately  entitled  to 
the  property,  but  the  trustees  may  use  the 
accumulations  of  past  years  as  if  they  were 
the  income  of  the  current  year. 

Although  the  statute  applies  to  cases  where 
the  gift  of  capital  and  income  is  contingent 
{e.g.,  on  attaining  the  age  of  21  years),  it  does 
not  extend  to  a  legacy  or  other  property 
which  is  not  to  carry  interest  during  minority. 
The  Act  applies  to  all  instruments  which  do 
not  express  a  contrary  intention,  and  an 
express  trust  to  accumulate  the  income  of  the 
infant's  share  has  been  held  not  to  be  a 
contrary  intention.  {See  Income  Tax  [Infant] .) 

Maintenance  of  Way.— In  its  application  to 
a  railway  company,  this  term  comprises 
the  expenditure  in  respect  of  repairing, 
renewing,  and  otherwise  maintaining  the 
permanent  way ;  the  roads,  bridges,  rail- 
way lines,  stations,  signals,  &c.,  &c.  Such 
expenditure  is  a  charge  against  Revenue 
Account. 


Making=up  Price. — When  stocks,  shares, 
and/or  produce,  which  are  the  subject 
matter  of  speculative  transactions,  are  to 
be  "  carried  over "  to  another  settlement 
day  (that  is  to  say,  they  are  not  taken  up  or 
delivered,  as  the  case  may  be),  the  trans- 
actions are  "  closed  "  at  the  prices  for  the 
current  settlement,  and  re-opened  {plus 
contango  or  less  backwardation)  for  the 
following  settlement  day.  These  are  called 
making-up  prices,  or  "  striking  "  prices. 


Making  a  Market.  —  A  company  or  the 
vendor  thereto,  or  some  person  interested  in 
the  promotion,  who  holds  a  large  amount  of 
shares,  enters  into  an  engagement  with  one 
or  more  stock  jobbers,  whereby  the  latter 
acquire  the  right  to  call  for  these  shares  at 
a  fixed  price — it  may  be  at  par,  or  at  a  dis- 
count, or  at  a  premium,  the  understanding 


being  that  the  owner  of  the  shares  shall 
also  give  orders  to  brokers  to  buy  the 
shares  in  the  market  at  the  price  thus 
fixed,  or  at  a  fraction  above  it.  The  trans- 
actions which  then  ensue,  consisting  of 
sales  and  purchases  on  behalf  of  the  same 
persoa  or  persons,  are  quoted  either  in  the 
official  lists,  or  on  the  Stock  Exchange 
tape, .  or  in  certain  financial  newspapers 
and  private  circulars  which  lend  themselves 
to  this  class  of  transaction.  Means  are  also 
frequently  adopted  (by  the  insertion  in 
these  papers  of  leading  articles,  paragraphs, 
or  telegrams  of  a  recommendatory  character) 
to  draw  attention  to  the  favourable  pro- 
spects of  the  company,  and  to  the  proba- 
bility of  the  shares  increasing  in  value.  As 
a  rule,  these  are  sufficiently  vague  to  avoid 
coming  within  the  legal  definition  of 
"  false  pretences,"'  but,  at  the  same  time, 
sufficiently  suggestive  to  induce  the  public 
to  take  an  interest  in  the  undertaking.  By 
these,  means,  and  by  a  repetition  of  the 
market  dealings,  and  of  quotations  from 
day  to.  day  at  gradually  increasing  prices, 
independent  purchasers  are  attracted,  and 
it  becomes  the  jobber's  interest  to  raise  the 
price  as  much  as  possible,  inasmuch  as 
whatever  he  obtains  above  the  limit  origin- 
ally fixed  goes  into  his  own  pocket.  The 
whole  operation  is  based  upon  the  well- 
known  tendency  on  the  part  of  the  public  to 
follow  a  rising  market. 

Mala  in  se. — Acts  which  are  wrong  in  them- 
selves, whether  prohibited  by  human  law 
or  not,  such  as  murder  and  robbery,  as  dis- 
tinct from  mala  prohihitay  acts  which  are 
not  necessarily  wrong  in  themselves,  but 
are  prohibited  by  human  laws. 

Managing  Director.— One  of  the  directors 
of  a  company  to  whom  special  powers 
are  delegated.  He  has  the  general 
management  of  the  concern,  and  is  in- 
variably required  to  give  his  whole  time  to 
the  company's  affairs. 


Managing  Owner. — The  person  having  the 
management  of  all  matters  connected  with 
the  chartering,  fitting  out,  &c.,  of  one  or  a 
fleet  of  vessels,  having  himself  a  part 
interest  in  the  vessel  or  vessels. 
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Mandamus. — We  command.  A  writ  of  a 
remedial  nature  issuing  from  the  Court  of 
King's  Bench  requiring  the  person,  corpo- 
ration, or  inferior  Court  to  whom  or  to  which 
it  is  addressed,  to  perform  some  act  therein 
specified,  which  the  Court  considers  ought 
in  justice  to  be  performed.  It  is  used  prin- 
cipally as  a  means  of  enforcing  the  per- 
formance of  public  rights  and  duties,  and 
private  rights  withheld  by  public  officers, 
where  the  party  has  no  other  specific 
remedv. 


Manifest.  —  A    schedule    of   all    the   goods 
comprising   a   ship's   cargo   (containing  the 
descriptions,   marks,   numbers,   &c.,)    to   be    I 
delivered  to  the  Custom    House  authorities 
at  the  port  of  destination. 


Man  of  Straw. — A  man  of  no  substance. 


The  term  is  said  to  have  originated  from    j 
worthless  men  who,   in  former  times,  used    | 
to  frequent  the  Law  Courts  for  the    pur-    j 
pose   of    giving    false    evidence,    and    who 
made    their    "  occupation  "    known    by    a 
straw  in  one  of  their  shoes. 


The  term  is  frequently  used  in  connec- 
tion with  the  assignment  of  a  lease  and  the 
transfer  of  shares  in  a  joint  stock  company. 

In  the  former  case  the  intention  is  to 
escape  the  liability  under  some  onerous 
covenant  in  the  lease,  whilst  the  transfer 
of  shares  under  such  circumstances  is  an 
attempt  to  avoid  liability  for  calls.  A 
transfer  of  shares  to  such  a  person  is  good, 
and  will  have  the  effect  of  relieving  the 
transferor  of  the  liability  for  calls  if  (i)  the 
transferee  be  sui  juris,  and  (2)  there  is  no 
resulting  trust  for  the  transferor. 

Of  course,  if  winding-up  ensue  within  a 
year  of  the  transfer,  the  transferor  would  be 
placed  upon  the  B  list  of  contributories, 
and  as  it  may  be  assumed  that  the  trans- 
feree would  be  unable  to  pay  the  calls  the 
transferor  would  still  be  liable  as  a  "B" 
contributory.    [See  title  Contributory.) 


Manufacturers*  Accounts.— x\  manufac- 
turer's functions  are  twofold — to  manu- 
facture and  to  sell — and,  as  these  functions 
are  distinct  and  severable,  his  accounts 
should  be  prepared  in  such  a  manner  as  to 
show  the  result  of  each  of  them.  A  manu- 
facturer may  produce  in  order  to  identify 
himself  with  the  manufacture  of  a  par- 
ticular article,  or  being  a  retail  dealer  he 
may  manufacture  the  goods  in  which  he 
deals  (or  some  of  them)  in  order  to 
acquire  the  manufacturer's  profit  in  addi- 
tion to  that  of  the  retailer,  or  he  may  manu- 
facture his  own  commodities  solely  to 
ensure  a  given  standard  of  quality,  and  so 
on.  But  whatever  the  raison  d'etre  of  a 
manufactory,  the  ultimate  object,  generally 
speaking,  is  to  realise  the  products  thereof. 
Thus,  theoretically,  the  selling  or  trading 
department  is  under  an  implied  contract  to 
take  over  all  the  products  of  the  manu- 
factory— that  is  to  say,  upon  the  com-pletion 
of  a  manufactured  article  it  is  to  be  ipso 
facto  acquired  by  the  selling  or  trading 
department.  The  price  at  which  the  goods 
are  to  be  so  transferred  mav  be  assessed  in 


(i)  At  the  actual  cost  of  production, 
whatever  that  ma}^  be,  irrespective  of 
the  current  market  value,  so  that  the 
manufactory  ma}-  show  no  profit  or 
loss.  The  principle  in  this  case  is- 
that,  as  the  manufactory  is  conducted 
in  the  interest  and  for  the  benefit  of 
the  selling  department,  the  latter 
should  acquire  the  goods  either  at  a 
less  price  or  of  a  better  quality  than 
would  be  the  case  if  other  manu- 
facturers' products  were  purchased  in 
the  open  market,  provided  that  if  the 
cost  of  production  by  the  manu- 
factory, by  reason  of  the  extra  quality 
of  the  products,  the  small  output,  bad 
management,  or  otherwise,  is  higher 
than  current  market  prices,  the  sell- 
ing department  must,  nevertheless, 
take  the  goods  over  at  that  price  in 
pursuance  of  the  implied  contract 
already  referred  to. 

(2)  At  the  current  trade  prices  for  the 
goods  in  question,  whatever  the  cost 
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of  production  may  have  been.  The 
principle  in  this  case  is  that  the 
manufacturer  should  place  his  manu- 
factory upon  a  market  basis,  allow- 
ing neither  more  nor  less  for  the 
manufactured  goods  than  he  would 
have  paid  for  precisely  similar 
goods  (assuming  they  were  pro- 
curable) had  he  purchased  them  in  the 
open  market.  This  system  is  con- 
sidered by  some  authorities  to  be 
under  ordinary  circumstances  the 
only  satisfactory  test  of  the  value  of  a 
manufactory  to  its  owner,  but  in 
practice  great  care  should  be  exer- 
cised in  connection  with  this  system 
to  guard  against  any  profit  being 
pas-sed  to  the  credit  of  the  manu- 
factory in  respect  of  manufactured 
goods  that  are  not  readily  saleable, 
and  where  there  is  an  accumulation 
of  stock  on  hand  in  the  selling  or 
trading  department  it  is  suggestive 
that  the  manufacturing  profit  is  to 
some  extent  an  "  anticipated  "  one. 


If  under  the  first  method  the  prices 
chargeable  to  the  selling  department 
become,  commercially  speaking,  prohibi- 
tive, oir  if  where  the  second  method  is 
adopted  the  manufactory  shows  a  loss 
which  is  not  justified  by  collateral  results, 
such  as  the  guarantee  of  purity,  or  other- 
wise, the  seller's  remedies  are  either  (i)  to 
economise  and  so  reduce  the  cost  of  pro- 
duction, or  (2)  terminate  his  implied  con- 
tract by  closing  the  manufactory.  In  order 
to  fairly  judge  the  position  of  affairs  in 
thisi  manner  the  manufacturer  must 
obviously  keep  distinct  accounts  showing 
the  results  of  his  manufactures  and  sales. 


A  pro  forma  set  of  accounts  of  a  manu- 
facturer is  appended  showing  the  general    \ 
principles  enunciated  above,  the  valuation    I 
of   the   stock-in-trade    being   taken    at    the    : 
actual   cost  of  production  (i.e.,  the  first  of 
the  two  methods  just  stated).    If  the  second    j 
method  be  adopted  the  valuations    of  the    ' 
stock-in-trade    will  be  altered  accordingly, 
and  profit   or  loss   (as   the    case    may   be) 
shown  in  the  Manufacturing  Account,  but    I 


otherwise  the  general  principles  involved 
in  the  accounts  will  be  unaffected.  To 
facilitate  the  construction  of  the  pro  formd 
accounts,  the  "  expanses  of  the  manu- 
facture "  have  been  assumed  as  being  equal 
to  one-seventh  of  the  "  prime  cost."  It  will 
be  seen  that  whether  the  actual  cost  of  pro- 
duction or  the  current  market  prices  are 
taken  as  the  basis  of  adjustment  between 
the  manufacturing  and  selling  depart- 
ments, the  expenses  of  manufacture  are  (pro'- 
portionately)  included  in  the  valuation  of 
manufactured  and  partly  manufactured 
stock,  at  the  end  of  any  given  period. 


Where  the  goods  manufactured  are 
mostly  of  one  class,  or,  although  of  different 
classes,  are  practically  similar  as  regards 
cost  of  production,  the  percentages  will 
afford  the  manufacturer  valuable  informa- 
tion as  to  the  working  of  his  business, 
whilst  a  further  comparison  can  be  insti- 
tuted by  reducing  the  results;  to  a  fixed  unit 
of  measure  or  weight.  But  where  the  pro- 
ducts are  not  similar  in  this  respect,  some 
costing  considerably  more  in  proportion  to 
others,  a  thorough  system  of  Cost  Accounts 
should  be  adopted,  so  that,  so  far  as  pos- 
sible, the  cost  of  (i)  each  article,  (2)  each 
part,  or  (3)  of  each  process  (as  the  case  may 
be)  may  be  ascertained.  In  this  connec- 
tion, Garcke  and  Fells,  in  their  work  on 
Factory   Accounts,   state:  — 


"  Localisation  of  cost  should  be  carried 
•  as  far  as  possible,  so  that  the  varying 
rates  of  realisable  profit  on  parts  may  be 
known,  and  the  pressure  to  minimise 
cost  of  production  be  applied  in  the 
right  direction.  The  tendency  of  the 
specialisation  of  labour  has  grown,  and 
is  growing,  with  the  extension  of  the 
factory  system,  and  the  economy. thereby 
induced  can  only  be  rendered  thoroughly 
effective  by  a  complete  analysis  of  cost." 


The  important  question  of  localisation  of 
cost  cannot  be  pursued  further  in  a  work  of 
this  kind,  but  authorities,  such  as  those 
just  named,  dealing  specially  with  this 
subject,  must  be  consulted.  [See  title  Cost 
Accounts.) 
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Dr. 


Manufacturing  Account, 

I. — Prime  Cost  Account. 


(i),Raw  material  and  other  manutacturing 
necessaries  on  hand  at  commencement  of 
period,  valued  at  cost 

(2)  Partly  manufactured  stock  on  hand  at  com- 
mencement of  period,  valued  at  prime  cost, 
but  see  item  No.  (7)         

(3)  Rav*?  materials  and  other  manufacturing 
necessaries  purchased  during  period  (less 
trade  discounts)     .  . .         

(4)  Carriage  inward  on  raw^  materials,  &c., 
during  period         

(5)  Directly  productive  wages  during  period     . . 


7,000 

17,400 

300 
20,500 


£50,200 


(15)  Goods  manufactured  during  period,  car- 
ried down  fsee  item  No.  (6)],  valued  at 
prime  cost,  but  see  item  No.  (18)    . . 

(16)  Raw  material,  &c.,  on  hand  at  end  of 
period,  valued  at  cost 

(17)  Goods  partly  manufactured  during  the 
present  or  any  previous  period  and  on 
hand  at  end  of  this  period,  valued  at  prime 
ccst,  but  see  item  No.  (19) 


37,100 


9,100 


jf  50,200 


Dr. 


II. — Cost  of  Production  Account. 


Cr. 


(6)  Prime  cost  of  goods  manufactured  during 
period,  per  item  No.  (15)  being  the  balance 
of  Prime  Cost  Account 

(7)  Expenses  of  manufacture  during  previous 
period  in  respect  of  item  No.  (2) 

(8)  Expenses  of  manufacture  during  the  present 
period,  such  as : — 

Rent,  rates  and  taxes  of  factory  build- ^ 

ings,  &c 

Fire  insurance  of  machinery  and  factory 

stock 

Supervision 

Wages  of  factory  clerks,  packers,  and 

others  engaged  exclusively  upon  work  \ 

connected  with  the  factory 
Repairs  to  and  renewals  of  machinery 

and  tools 
Depreciation  of  machinery  and  tools     . . 
Proportion  of  interest  on  capital. . 
&c.  &c. 


37,100 


5,600 


£43,700 


(18)  Manufac  tured  goods  transferred  to  Trading 
Account  [see  item  No.  (10)],  valued  on  the 
basis  of  cost  of  production     .. 

(19)  Expenses  of  manufacture  in  respect  of 
goods  partly  manufactured  during  the 
present  or  any  previous  period,  see  item 
No.  (17),  and  carried  forward  to  next 
period  in  the  same  manner  as  item  No.  (7) 
was  previously  dealt  with 


42,400 


1,300 


£43 


,700 


Dr. 


Trading  (or  Selling)  Account. 

I. — Gross  Profit  Account. 


Cr. 


(9)  Stock  of  manufactured  goods  on  hand  at 
commencement  of  period,  valued  on  basis 
of  cost  of  production 

(10)  Goods  manufactured  during  the  period 
transferred  from  Cost  of  Production  Ac- 
count, per  item  No.  (18)  being  the  balance 
of  Cost  of  Production  Account 

(11)  Gross  profit  carried  down       


£ 
9,000 


(20)  Sales  (less  trade  discounts) 

^(21)  Stock  of  manufactured  goods  on  hand  at 
end  of  period 


£ 
51,500 


8,300 


;f59.8oo 
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Dy. 


II. — Net  Profit  Accomit. 


Cr. 


(12)  Expenses  of  distribution,  such  as  : — 

Carriage  of  goods  (outward) 

Wages  of  travellers,   despatch  clerks, 

packers,  &c.  

Travelling  expenses  

Books  and  stationery         

Advertising    . .         . .         

Bad  debts,  &c 

(13)  Establishment  expenses,  such  as  :— 

Rent,  rates  and  taxes        

Cash  discounts        

Salaries  of  officials 

Audit  fee 

General  expenses 

Sundry  repairs 

Interest  on  capital  (proportion)  . . 

Depreciations  

&c. 

(14)  Net  profit  for  period,  carried  down 


2,300 


3.200 


2,900 


£8,400 


Gross  profit  brought  down,  per  item  No.  (11). 


Net  profit  for  period,  brought  down 


£ 
i,40o 


£8,400 


£2,900 


The  following  Comparative  Statement  is  obtained  from  the  foregoing  accounts  : — • 


Materials  and  labour,  being  the  prime  cost 

Expenses  of  manufacture   . . 

Total,  being  the  cost  of  production  of  the  goods  completed  during  the 

present  period        

Add — Cost  of  production  of  goods  completed  in  previous  periods,  but 
sold  during  this  period   {i.e.,   the  decrease  in  the  value  of  the 

manufactured  stock) 

Note.  -  This  item  is  made  up  as  to  7  parts  prime  cost  and  as  to 
I   part  expenses  of  manufacture,   being    the    proportion 
assumed  throughout,  as  already  stated. 
Total,  being  cost  of  production  of  goods  sold  during  the  period  . . 
Gross  Profit £8,400 

Equals : — ig'$  %  upon  the  cost  of  production,  i.e.,  upon  the  price 
charged  to  the  Trading  Account ;  or  i6'3  %  upon  selling  prices. 

Expenses  of  distribution 

Establishment  expenses 

Net  profit         

Sales. . 


Amount 


£ 
37,100 

5>300 


42,400 


43,100 


2,300 
3,200 
2,900 


£51,500 


Percentage 
based  upon 
prime  cost 


lOO'OO 

14-28 


6*09 
8-48 
7'68 


136-53 


Percentage 
based  upon 
selling  prices 


73'22 

10-46 


4"47 
6-22 


5-63 


See  title  Percentage. 


Dr. 


Re-statement  of  the  foregoing  in  One  Account. 


Cr. 


Stocks  on  hand  :  — 

£ 

5,000 

8,000 
9,000 

£ 

22,0C0 
17,400 
20,500 

11,400 
2,900 

(20)  Sales       . .        . . 

£ 

£ 
51,500 

(1)  Raw  materials  on  hand 

(2)  Partly  manufactured  goods 

on  hand        £7,000 

(7)  Proportion   of   expenses  of 

manufacture  of  same      ..    1,000 

(9)  Manufactured  goods  on  hand 

Stocks  on  hand : — 

(16)  Raw  materials  on  hand 

{17)  Partly    manufactured    goods 

on  hand                     . .         .  .£9,100 
(19)  Proportion    of    expenses    of 

manufacture  of  same       . .    1,300 

(21)  Manufactured  goods  on  hand 

^^                         i 

4,000 

10,400 
8,300 

(3)  Purchase  of  raw  material,  &c.     . . 
(5)  Wages ;. 

•• 

■Other  expenditure,  viz. : — 

(4)  Carriage  inward        

(8)  Expenses  of  manufacture  . . 

(12)  Expenses  of  distribution    . . 

(13)  Establishment  expenses     .. 

5,600 
2,300 
3,200 

* 

22,700 

(14)  Net  profit 

£74,200 

£7A,2oo 

^~^"" 

■ 
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Marine  Insurance.— A  contract  whereby  a 
person  having  an  expectancy  of  gain  or  a 
risk  of  loss,  depending  on  the  safety  of  pro- 
perty exposed  to  hazard  at  sea,  may  secure 
himself  by  paying  a  fixed  sum  or  premium 
as  the  price  of  the  risk. 

So  far  as  regards  the  underwriter,  marine 
insurance  may  be  considered  as  a  wager,  he 
taking  the  chance  of  safety  or  loss  in  con- 
sideration of  the  premium  ;  but  on  the  part 
of  the  insured  it  is  a  contract  of  indemnity, 
and  is  a  valid  contract  if  the  insured  has 
an  insurable  interest,  for  insurance  must 
not  be  made  a  mere  means  of  wagering. 

On  payment  of  a  total  loss  by  the  under- 
writer he  is  entitled  to  the- subject  matter 
insured— that  is,  he  is  subrogated  to  the 
rights  of  the  insured  in  respect  of  the 
subject  of  insurance,  and  against  other  con- 
tributing parties,  for  any  unpaid  contribu- 
tions to  the  loss.  {See  Abandonment, 
Constructive  Total  Loss,  General  Average, 
Insurable  Interest,  Particular  Average,  &c.) 

Marital  Control. — The  control  exercisable 
by  a  husband.  The  interest  of  a  married 
woman  in  property  to  her  separate  use  is 
sometimes  referred  to  as  being  free  from 
marital  control.  [See  Restraint  on 
Anticipation.) 

Maritime  Lien.— A  privileged  claim  upon  a 

thing  in  respect  of  service  rendered  to  it,  or 
injury  caused  by  it,  in  connection  with 
some  maritime  adventure,  which  claim 
must  be  carried  into  effect  by  legal  process 
in  the  Admiralty  Court. 

It  differs  from  the  common,  law  lien  to 
the  extent  that  it  exists  without  possession, 
actual  or  constructive,  of  the  subject 
matter  upon  which  it  is  established. 
Salvage  claims,  collision  claims,  seamen's 
wages,  and  bottomry  bonds,  inter  alia,  give 
rise  to  a  maritime  lien. 

Marked  Cheque. — A  cheque  marked  by  one 
banker  to  signify  to  another  banker  that  it 
is  in  order.  As  between  banker  and  banker, 
this  may  amount  to  a  binding  representa- 
tion that  the  cheque  will  be  paid,  but  it  is 
hardly  an  acceptance  that  a  holder  could 
take  advantage  of,  for,  in  the  first  place,  it 
is  doubtful  whether  it  would  comply  with 


I        the      requisite      formalities      of     a     valid 

j        acceptance,   whilst   (with   the   exception   of 

I       the  Bank    of    England    and    banks  issuing 

i       bills  prior  to  1844)  the   Bank  Charter  Acts 

j       render  the  acceptance  of  a  bill  payable  on 

demand  by  a  banker  an  illegal  act.     As  to 

this  latter  objection,  however,  it   has  been 

I       suggested    that   where    a    cheque   requires 

the    indorsement    of    the    payee    after    the 

acceptance  by   the    banker    [e.g.,    an  order 

cheque,  not  indorsed)   such  acceptance  by 

the  banker  would  not  amount  to  a  breach 

!        of  the  law. 

Market  Overt.— "  An  open,  public,  and 
legally  constituted  market,"  held  in  London 
every  day  except  Sunday,  and  in  other  places 
on  certain  specified  days. 

The  Sale  of  Goods  Act  1893  (section  22) 
provides  that  ''  where  goods  are  sold  in 
"  market  overt  according  to  the  usage  of 
"  the  market,  the  buyer  acquires  a  good 
'•  title  to  the  goods,  provided  he  buys  them 
'■  in  good  faith,  and  without  notice  of  any 
"  defect  or  want  of  title  on  the  part  of  the 
"  seller.'' 

A  sale  by  sample  will  not  be  sufficient  to 
bring  the  transaction  within  the  above  pro- 
vision ;  the  goods  themselves  must  be 
openly  sold  and  transferred  in  market  overt. 
Nor  will  a  sale  in  a  private  room  or  a  trans- 
action between  sunset  and  sunrise  afford 
protection  to  a  buj^er. 

Where,  however,  any  goods  have  been 
stolen  and  the  offender  is  prosecuted  to 
conviction,  the  property  in  the  goods  so 
stolen  revests  in  the  person  who  was  the 
owner  of  the  goods,  or  his  personal  repre- 
sentative, notwithstanding  any  inter- 
mediate dealing  with  them,  whether  by  sale 
in  market  overt  or  otherwise. 
The  sale  of  horses  is  regulated  by  special 

i       statutes  of  Ph.  &  Mary  and  Elizabeth.    {See 

I       Horses.) 

Marriage  Settlement.— A  settlement  of  pro- 
perty or    other    arrangement    made  before 

{  and  in  consideration  of  marriage  {i.e.,  ante- 
nuptial) whereby,  as  a  rule,  a  jointure   is 

\       secured  to  the  wife   and  portions  to  chil- 

1  dren  in  the  event  of  the  husband's  death, 
{See    Fraudulent    Conveyances    and    Settle- 

j       ments.) 
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Married    Woman, — The  Married  Women's 

Property    Act     18S2    provides     [inter    alia) 

that:  — 
(i)  Ever\'  woman  who  marries  after 
1882  shall  be  entitled  to  acquire,  to 
have  and  to  hold  and  to  dispose  of  by 
will  or  otherwise  as  her  separate  pro- 
perty in  the  same  manner  as  if  she 
were  a  feme  sole  (and  without  the 
intervention  of  any  trustee),  all  real 
and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage, 
or  shall  be  acquired  by  ot  devolve 
upon  her  after  marriage,  including 
any  wages,  earnings,  money,  and  pro- 
perty gained  or  acquired  by  her  in  any 
employment,  trade,  or  occupation  in 
which  she  is  engaged,  or  which  she 
carries  on  separately  from  her  hus- 
band, or  by  the  exercise  of  any 
literary,   artistic,   or  scientific  skill. 

{2)  Every  woman  married  before  1883 
shall  be  entitled  to  have,  to  hold,  and 
to  dispose  of  by  will  or  otherwise  as 
her  separate  property  in  the  same 
manner  as  if  she  were  a  fe7ne  sole  (and 
without  the  intervention  of  any 
trustee),  all  real  and  personal  pro- 
perty, her  title  to  which,  whether 
vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder, 
shall  accrue  after  1882,  including  any 
wages,  earnings,  money,  and  property 
gained  or  acquired  by  her  subse- 
quent to  her  marriage  under  the 
circumstances  already  referred  to. 

(3)  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent 
of  her  separate  property  on  any  con- 
tract, and  of  suing  and  being  sued 
either  in  contract  or  in  tort  or  other- 
wise, in  all  respects  as  if  she  were  a 
feme  sole,  and  her  husband  need  not 
be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any 
action  or  other  legal  proceeding 
brought  by  or  taken  against  her ;  and 
any  damages  or  costs  recovered  by  her 
in  any  such  action  or  proceeding 
shall  be  her  separate  property ;  and 
any  damages  or  costs  recovered 
against   her   in  any  such  action  shall 


be  payable    out  of  her  separate  pro- 
perty and  not  otherwise. 

(4)  Every  contract  entered  into  by  a 
married  woman  shall  be  deemed  to  be 
a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate 
property,  unless  the  contrary  be 
shown,  and  every  such  contract  shall 
not  only  bind  the  separate  property 
which  she  is  possessed  of  or  entitled 
to  at  the  date  of  the  contract,  but  also 
all  separate  property  which  she  may 
thereafter  acquire. 

Note. — The  Married  Women's  Pro- 
perty Act  1893  has  extended  the  above 
provisions  to  the  extent  that  every 
such  contract  shall  bind  the  separate 
estate  acquired  after  the  contract  was 
made,  although  the  woman  possessed 
no  separate  property  at  the  time  of 
making   the  contract. 

(5)  Every  married  woman  carrying  on  a 
trade  separately  from  her  husband 
shall  in  respect  of  her  separate  pro- 
perty be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were  a 
feme  sole. 

Notes. — The  liability  of  a  married 
woman  is  not  a  personal  one — it 
cannot  come  into  existence  unless 
there  is  a  separate  estate,  and  it  is 
limited  to  that  estate.  Although  a 
judgment  against  a  married  woman  is 
against  her,  execution  is  nevertheless 
limited  to  her  separate  property.  It 
has  been  held  that  a  bankruptcy  notice 
cannot  be  issued  upon  a  judgment 
against  a  married  woman,  although 
she  may  be  trading  separately  from 
her  husband  and  otherwise  subject  to 
the  bankruptcy  laws.  [Re  Lynes, 
1893.)  The  hearing  of  a  bankruptcy 
petition  against  a  spinster  was 
adjourned,  and  before  the  hearing 
came  on  she  married,  and  it  was  held 
that  she  could  not  then  be  made 
bankrupt.  (/«y^adebtor,  14T.L.R.508.) 
On  the  other  hand,  ' '  trading  "  means  so 
long  as  any  trade  debts  remain  unpaid 
which  were  incurred  by  a  married 
woman    whilst    actively    carrying    on 
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trading  operations.  {JRe  Worsley, 
App.  Cas.   1900.) 

(6)  A  married  woman  may  effect  a  policy 
of  assurance  upon  (i)  her  own  life, 
or  (2)  the  life  of  her  husband,  for  her 
separate  use,  and  the  same  and  all 
benefit  thereof  shall  enure  accordingly. 

A  policy  of  assurance  effected — 

(i)  By   any  man  on  his  own  life  and 
expressed  to  be  for  the  benefit 
{a)  of  his  wife,  or 
{d)  of  his  children,  or 
{c)  of  his  wife  and  children,  or 
{d)  any   of   them,    or 

(2)  By  any  woman  on  her  own  life  and 
expressed  to  be  for  the  benefit 
{a)  of  her  husband,  or 
{b)  of  her  children,  or 

(c)  of  her  husband  and  children,  or 

[d)  any  of  them, 

s/iall  create  a  trust  in  favour  of  the 
objects  therein  named,  and  the 
moneys  payable  under  any  such 
policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unper- 
formed, form  part  of  the  estate  of  the 
insured  or  he  subject  to  Ms  or  her  debts^ 
provided  that  if  it  shall  be  proved  that 
the  policy  was  effected  and  the 
premiums  paid  with  intent  to  defraud 
the  creditors  of  the  insured,  they 
shall  be  entitled  to  receive  out  of  the 
moneys  payable  under  the  policy  a  sum 
equal  to  the  premiums  so  paid. 

(7)  A  woman  after  her  marriage  shall  con- 
tinue to  be  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  for  all 
debts  contracted,  all  contracts  entered 
into,  or  wrongs  committed  before  her 
marriage,  including  any  sums  for 
which  she  may  be  liable  as  a  con- 
tributory (either  before  or  after  she 
has  been  placed  on  the  list  of  contribu- 
tories)  under  and  by  virtue  of  the  Acts 
relating  to  joint  stock  companies.  A 
husband  shall  be  liable  in  respect  of 
his  wife's  ante-nuptial  debts  and 
liabilities  to  the  extent  only  of  any 
property  he  may  have  acquired  or 
become  entitled  to  from  or  through  his 
wife       (after      deducting      payments 


already  made  or  judgments  already 
recovered  against  him  in  that  respect), 
and  under  such  circumstances  the  hus- 
band and  wife  may  be  sued  jointly  for 
any  such  debts  or  liabilities.  [See 
Contributory.) 

(8)  The  legal  personal  representative  of 
any  married  woman  shall  in  respect  of 
her  separate  estate  have  the  same 
rights  and  liabilities  and  be  subject  to 
the  same  jurisdiction  as  she  would 
have  or  be  if  she  were  living. 

A  married  woman  may  accept  a 
trust,  or  the  oflice  of  executrix  or 
administratrix,  and  may  act  as  such 
independently  of  her  husband. 

(9)  Any  money  or  other  estate  of  the  wife 
lent  to  or  entrusted  by  her  to  her  hus- 
band for  the  purpose  of  any  trade  or 
business  carried  on  by  him  or  other- 
wise shall  be  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bank- 
ruptcy, under  reservation  of  the 
wife's  claim  to  a  dividend  as  a  credi- 
tor for  the  amount  or  value  of  such 
money  or  other  estate  after,  but  not  before^ 
all  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration  in 
mo'ney  or  money's  worth  have  been 
satisfied.     [See  Postponed  Creditors.) 

Note.  —  This  postponement  only 
applies  to  loans  made  to  the  husband 
for  the  purpose  of  his  trade  or 
business  {Ex  parte  Tidswell,  4  Mor.  219) 
and  to  loans  made  to  the  husband 
as  a  sole  trader.  It  does  not  prevent 
proof  being  made  in  respect  of  a 
loan  to  a  firm  of  which  the  husband 
is  a  member.  {Re  Tuf  and  Notting- 
ham, 19  g.B.D.  88.)  In  the  case  of  a 
deceased  insolvent,  the  widow's  claim 
for  money  lent  to  him  for  the  purpose 
of  his  trade  or  business  must  be  post- 
poned. {In  re  Leng,  1895,  i  Ch.  652.) 
{See  also  titles  Contributory,  Fraudulent 
Conveyances,  &c..  Income  Tax.) 

Marslialling.— The  doctrine  of  the  marshall- 
ing of  assets  is  based  upon  the  principle 
"  that  a  person  having  tzuo  funds  out  of 
"  which  to  satisfy  his  demand  shall  not  by 
"  his  election  prejudice  another  party  who 
"  for  his  claim  can  only  resort  to  one  of 
"  such   funds."      So    that,    if    the   person 
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having  the  right  against  atiy  one  of  the  two 
funds,  elects  to  resort  to  that  one  fund 
against  which  the  other  person  had  a  right, 
then  the  latter  will  be  allowed  a  right  of 
recourse  against  the  other  fund  (against 
which  he  would  not  otherwise  have  had 
access)  to  the  extent  of  the  fund  out  of 
which  he  originally  had  a  right  to  be  paid. 
[See  Administration  of  Assets.) 

Master  of  a  Ship. — One  intrusted  with  the 
care  and  navigation  of  a  ship.  His 
authority,  generally  speaking,  is  limited  to 
the  navigation  of  the  ship,  but  under 
special  circumstances  his  authority  extends 
so  as  to  enable  him  to  cope  with  such 
circumstances.  When  authorised  so  to 
do,  either  specially  or  in  the  usual  course 
of  his  employment,  a  master  can  enter  into 
a  binding  contract  of  carriage  on  behalf  of 
the  owners.  He  may  also  raise  money  on 
the  security  of  the  ship  or  cargo,  but  only 
when  it  is  not  possible  to  communicate 
with  the  owners  or  their  agents  from  whom 
the  money  might  have  been  obtained.  [See 
Bottomry  Portage  Biill.) 

Mate's  Receipt.— A  document  given  to  a 
shipper  on  delivery  of  the  goods  fox  ship- 
ment, which  operates  as  a  receipt  for  the 
goods.  The  receipt  is  afterwards  exchanged 
for  the  bill  of  lading. 

Mayor's  Auditor.— 5^^  Borough  Auditors. 

Measurement  Goods.— Packages  forming 
part  of  a  ship's  cargo,  which  are  found  by 
measurement  to  exceed  the  cubical  capacity 
of  space  apportioned  to  the  weight  contained 
— that  is,  in  excess  of  40  cubic  feet  for  every 
ton  of  measurement. 

Measurement     of    Distances.  —  In    the 

measurement  of  any  distance  for  the  purpose 
of  any  Act  of  Parliament  passed  after  ist 
January  1890,  that  distance,  unless  a  contrary 
intention  appears,  is  to  be  measured  in  a 
straight  line  on  a  horizontal  plane. 

Meeting.— 5^^  General  Meeting;  Statutory 
Meeting. 

Member. — The  members  of  a  company  regis- 
tered under  the  Companies  Act  1862  are : — 
(i)  The  subscribers  to  the  memorandum  of 
association  of   the   company.     These 


persons  are  deemed  to  have  agreed  to 
become  members  of  the  company,  and 
upon  the  registration  of  the  company 
they  ' '  shall  be  entered  as  members  on 
the  Register  of  Members."     The  Act 
declares  the  signatories  as  members, 
and  no  formal  allotment  by  the  com- 
pany is  necessary,  but  in  practice  it  is 
usually  done. 
(2)  The  persons  who  have  agreed  to  become 
members  of  the  company,  and  whose 
names  are  entered  on  the  Register  of 
Members.  The  agreement  may  be  with 
the  company,  as  in  the  case  of  allot- 
ment, or  with  an  existing  member,  as  in 
the  case  of  transfer.     The  agreement  is 
also  with  the  company  in  the  case  of 
succession  to  a  deceased  member  by  his 
representatives,    or   in   the  case   of  a 
bankrupt  member  by  his  trustee. 
Every  member  of  a  company  is  a  share- 
holder, and  every  shareholder  a  member,  but 
a  debenture-holder,  as  such,  is  not  a  member 
of  the  company  issuing  the  debenture. 

It  has  been  decided  that  a  firm  may  be 
a  member  of  a  company  {Dunster's  case,  1894, 
3  Ch.  473).  A  corporation  (including  com- 
panies incorporated  under  the  Acts  of  1862 
to  1900)  may  also  be  a  member  of  another 
corporation  or  company,  provided  the  power 
to  hold  shares  therein  is  contained  in  its 
regulations.  A  corporation  may  act  as  a 
member  in  the  matters  of  attending  meetings, 
voting,  &c.  through  its  secretary  or  some 
duly  appointed  agent. 
{See  Contributory.) 

Memorandum  of  Association  (of  a  Com- 
pany).— A  document  containing  the  funda- 
mental conditions  upon  which  a  company  is 
incorporated,  under  the  Companies  Act  of 
1862  et  seq.  As  between  the  memorandum  and 
the  articles,  the  former  is  to  be  regarded  as 
the  dominant  instrument.  Contemporaneous 
articles  (not  articles  as  amended)  may,  how- 
ever, be  referred  to,  to  supply  the  construction 
to  be  placed  upon  a  doubtful  phrase  in  the 
memorandum,  but  this  must  be  cautiously 
done,  for  the  articles  cannot  amplify  or 
expand  the  memorandum.  Every  person 
havin^dealings  with  a  company,  whether  a 
member  or  a  creditor  or  otherwise,  is  deemed 
to  have  constructive  notice  of  the  memoran- 
dum and  articles   of  association,  so   far  as 
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regards  the  external  position  of  the  company. 
The  memorandum  has  been  described  as  the 
charter  of  the  company,  defining  the  area 
beyond  which  the  action  of  the  company 
cannot  go,  although  inside  that  area  the 
shareholders  may  make  such  regulations  for 
their  own  government  as  they  may  think  fit 
subject  always  to  the  provisions  of  the 
Companies  Acts,  and  to  general  principles  of 
law,  e.g.,  a  company  cannot  issue  shares  at  a 
discount,  even  though  a  clause  in  the  memo- 
randum purports  to  confer  such  a  power.  In 
the  case  of  a  company  limited  by  shares  the 
memorandum  must  contain  : — 

(i)  The  name  of  the  company,  having 
"  limited  "  as  the  last  word  thereof. 

(2)  The  part  of  the  United  Kingdom  in 
which  the  registered  office  is  to  be 
situated. 

(3)  The  objects  for  which  the  company  is 
formed. 

(4)  A  declaration  that  the  liability  of  the 
members  is  limited. 

{5)  A  statement  of  the  capital  of  the  com- 
pany, divided  into  shares  of  fixed 
amount. 

In  the  case  of  a  company  limited  by 
guara}itee,  the  memorandum  must  contain  the 
requirements  as  to  name,  registered  office, 
and  objects  (as  above),  and  a  declaration  that 
each  member  undertakes  to  contribute  to  the 
assets  of  the  company,  if  wound  up  whilst  he 
is  a  member  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of 
the  company  at  the  date  he  ceased  to  be  a 
member,  and  for  the  expenses  of  winding-up, 
and  for  the  adjustment  of  the  rights  of  the 
contributories  between  themselves,  such  a 
sum  as  may  be  required  not  exceeding  a 
specified  amount.  (1862  Act,  sections  8  and 
9.) 

Prior  to  the  passing  of  the  Companies  Act 
1900  an  abuse  had  arisen  in  connection  with 
the  formation  of  companies  limited  by 
guarantee.  The  companies  were  first 
registered  as  limited  by  guarantee  and  fiot 
having  a  capital  divided  into  shares,  and 
then  by  an  alteration  of  the  articles  the 
enterprise  was  divided  into  a  number  of 
interests  which  were  in  effect  shares,  but  not 
share  capital,  and  were  free  from  the  statu- 
tory    requirements      affecting     companies 


limited  by  shares  {see  infra).  ^Yith  the  view 
of  remedying  this  abuse,  section  27  of  the 
Companies  Act  1900  provides  that  every 
company  registered  after  31st  December 
1900,  which  is  limited  by  guarantee,  shall 
not  be  capable  of  having  a  capital  divided 
into  shares,  unless  the  memorandum  of 
association  so  provides,  and  specifies  the 
amount  of  capital  (subject  to  increase  or 
reduction  in  accordance  with  the  Com- 
panies Acts)  and  the  number  of  shares  into 
which  the  capital  is  divided.  Every  pio- 
vision  in  any  memorandum,  articles,  or 
resolution  of  a  company  (whether  limited 
by  guarantee  or  otherwise)  purporting  to 
divide  the  undertaking  into  interests  of  any 
denomination  is  within  the  section. 

Every  provision  in  the  memorandum, 
articles,  or  resolutions  of  a  company  limited 
by  guarantee,  and  not  having  a  capital 
divided  into  shares,  which  purports  to  give 
any  person  a  right  to  participate  in  the 
divisible  profits  otherwise  than  as  a 
member,  is  void. 

In  the  case  of  a  company  to  be  incorpor- 
ated with  unlimited  liability,  the  memo- 
randum must  contain  the  requirements  as  to 
name,  registered  office  and  objects  only. 
(1862  Act,  section  10.) 

The  memorandum  of  association  in  the 
case  of  a  company  limited  by  shares  may, 
and  in  the  case  of  a  company  limited  by 
guarantee  or  unlimited  musi,  when  regis- 
tered, be  accompanied  by  articles  of  asso- 
ciation signed  by  the  subscribers  to  the 
memorandum  of  association,  and  pre- 
scribing such  regulations  for  the  company 
as  the  said  subscribers  may  deem  expedient. 
If  the  memorandum  (in  the  case  of  a  com- 
pany limited  by  shares)  is  not  accompanied 
by  articles,  or  in  so  far  as  the  articles  do 
not  exclude  or  modify  the  regulations  con- 
tained in  "  Table  A,"  the  last-mentioned 
regulations  are,  so  far  as  applicable, 
deemed  to  be  the  regulations  of  the  com- 
pany in  the  same  manner  and  to  the  same 
extent  as  if  they  had  been  inserted  in 
articles  of  association,  and  the  articles  had 
been  duly  registered.  (1862  Act,  sections 
14  and  15.)    {See  Articles  of  Association.) 

With  regard  to  the  memorandum  of  a 
company  limited  by  shares,  at  least  seven 
persons  must  sign   the  memorandum,    and 
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must  state  opposite  their  names  the  number 
of  shares  they  respectively  take.  No  sub- 
scriber may  take  less  than  one  share,  and  it 
is  usual  in  practice  for  the  signatories  to 
subscribe  for  one  share  only,  although 
more  are  being  taken  in  fact.  But,  since  the 
1900  Act,  where  a  company  issues  an  invita- 
tion to  the  public  to  subscribe  for  shares  the 
directors  generally  sign  for  the  whole  of 
their  qualification  shares  (if  any)  to  avoid 
the  expense  of  a  specially  prepared  contract, 
which,  under  that  Act,  would  otherwise  need 
to  be  filed  with  the  Registrar. 

The  contents  of  the  memorandum  of 
association  must  be  set  out  in  every  pros- 
pectus issued  by  or  on  behalf  of  a  company. 
(But  see  Prospectus.) 

The  memorandum  may  be  in  writing 
(though  in  practice  it  is  pdnted),  and  must 
bear  a  los.  stamp  as  if  it  were  a  deed,  and 
be  signed  by  each  subscriber  in  the  presence 
of,  and  be  attested  by,  a  witness,  and  on 
the  registration  of  the  memorandum  the 
company  and  the  members  thereof  are 
bound  thereby  and  to  the  same  extent  as  if 
each  member  had  subscribed  his  name  and 
affi-xed  his  seal  thereto,  and  there  were  in 
the  memorandum,  on  the  part  of  himself, 
his  heirs,  executors,  and  administrators,  a 
covenant  to  observe  all  the  conditions  of 
such  memorandum  subject  to  the  pro- 
visions of  the  Companies  Acts.  (1862  Act, 
sections  6,  7,  8,  and  11.) 

The  signatories  to  the  memorandum  are 
members  of  the  company  on  registration  of 
the  document,  and  even  though  no^  shares 
have  been  allotted  to  them,  or  their  names 
have  not  been  placed  upon  the  Register, 
they  can  demand  the  shares  on  the  one 
hand,  and  are  liable  thereon  on  the  other, 
unless  the  whole  of  the  shares  of  the  com- 
pany have  been  allotted  to  other  persons. 

Note. — A  limited  company  may  sign  the 
memorandum  by  its  duly  authorised  agent. 

On  registration  of  the  memorandum  a 
registration  fee  is  payable,  rising  by  scale, 
according  to  the  capital  of  the  company, 
from  £2  (the  minimum)  to  ;^5o  (the 
maximum),  and,  in  addition  thereto,  an  ad 
valorem  duty  at  the  rate  of  5s.  per  centum 
on  the  capital  of  the  company. 


With  regard  to  the  various  clauses  of  the 
memorandum  of  a  company  :  — 

Name. — The  name  must  not  be  that  of  an 
already  subsisting  company,  or  so  nearly 
resembling  it  as  to  be  calculated  to  deceive, 
except  in  a  case  where  such  subsisting  com- 
pany is  in  course  of  dissolution,  and  testi- 
fies its  consent  in  such  maimer  as  the 
Registrar  may  require.  (1862  Act,  section 
20.)  Special  permission  is  required  before 
certain  words,  such  as  "  Royal  "  can 
be  registered  as  part  of  the  name  of  a  com- 
pany. In  practice,  it  is  found  advisable  to 
obtain  the  assent  of  the  Registrar  (though 
provisional  only)  to  a  proposed  name  for  a 
new  company  before  proceeding  with  the 
printing  and  other  arrangements. 

A  company  may,  by  special  resolution 
and  with  the  sanction  of  the  Board  of 
Trade,  change  its  name,  but  without  pre- 
judice to  any  of  its  rights  and  obligations 
or  to  any  legal  proceedings  to  be  instituted 
by  or  against  the  company.     [IMd^   section 

The  registered  name  of  the  company  must 
be  painted  or  affixed  to  the  outside  of  every 
office  or  place  in  which  the  business  of  the 
company  is  carried  on,  in  some  conspiciuous 
poisition,  and  the  full  name  (including  the 
word  "  limited ")  must  be  engraved  upon 
the  common  seal  of  the  company,  and  men- 
tioned in  legible  characters  upon  all 
advertisements,  notices,  invoices,  receipts, 
bills  of  exchange,  cheques,  and  other  docu- 
ments. The  officers  of  a  limited  company 
who  knowingly  and  wilfully  authorise  or 
permit  any  default  of  tlie  foregoing  require- 
ments are  subject  to  penalties.  (1862  Act, 
sections  41  and  42.) 

Any  association  may  be  registered  with 
limited  liability  without  the  addition  of  the 
word  "  limited  "  to  the  name,  on  the  Board 
of  Trade  being  satisfied  that  it  is  being 
formed  for  the  benefit  of  commerce,  art, 
science,  religion,  or  charity,  &c.,  and  that 
payment  of  dividends  to  the  members  is 
prohibited — the  profits  (if  any)  to  be 
applied  in  promoting  the  objects  of  the 
company.      (1867  Act,  section  23.) 

Such  a  company  may  not,  without  the 
sanction  of  the  Board  of  Trade,  hold  more 
than  two  acres  of  land  ;  the  Board  of  Trade 
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may,  however,  by  licence  under  the  hand 
of  one  of  the  secretaries  to  the  Board  em- 
power any  such  company  to  hold  lands  in 
such  quantity  and  subject  to  such  con- 
dition as  the  Board  thinks  fit.  (1862  Act, 
section  21.) 

Registered  Office. — The  registered  office  of 
a  company  is  generally,  though  not  neces- 
sarily, the  domicile  of  the  company,  and  on 
registration  of  the  company  the  postal 
address  of  the  registered  offices  must  be 
filed  with  the  Registrar,  upon  which 
notification  a  fee  of  5s.  is  payable.  The 
registered  office  must  be  situate  in  that  pairt 
of  the  United  Kingdom  specified  in  the 
memorandum  of  association — (Wales,  for 
this  purpose,  is  deemed  part  of  England)— 
but  it  IS  not  necessary  that  it  be  situate 
where  the  company  carries  on  business,  I 
although  the  place,  or  the  principal  place,  of 
business  is  generally  adopted  as  the  regis- 
tered office. 

Objects  of  the  Company. — This  clause  is 
probably  the  most  important  part  of  the 
memorandum.  '  As  a  company  cannot 
legally  act  beyond  the  limits  pirescribed 
therein,  the  objects  are  usually  stated  very 
fully  and  cover  a  wdde  area,  for  even  since 
the  Memorandum  of  Association  Act  1890 
was  passed  the  alteration  of  such  objects 
is  attended  with  some  difficulty,  for  the 
nature  of  such  permissible  alterations  is 
narrowly  defined.     [See  below.) 

The  more  important  general  powers  set 
out  in  the  objects  clause  of  the  memo- 
randum, as  distinct  from  those  specially 
applicable  to  the  particular  company, 
are: — (i)  to  carry  on  business  abroad,  (2) 
to  hold  shares  in  other  companies,  (3)  to 
borrow  money  and  issue  debentures,  and 
inter  alia  to  create  a  charge  upon  the 
uncalled  capital,  (4)  to  sell  the  undertaking 
as  a  whole  either  for  cash  or  shares  in 
another  company,  and  such  like  extra- 
ordinary powers. 

The  Act  of  1890  (referred  to)  provides 
that  a  company  may  alter  its  memo- 
randum in  respect  of  its  objects,  by  special 
resolution,  provided  such  alteration  be 
confirmed  by  the  Court. 


Before  confirming  such  alteration  the 
Court  must  be  satisfied  :  — 
(i)  That  sufficient  notice  has  been  given 
to  every  debenture-holder,  or  other 
person,  or  class  of  persons,  whose 
interests,  in  the  opinion  of  the  Court, 
will  be  affected  by  the  alteration. 

(2)  That,  with  respect  to  Qverj  creditor, 
who  in  the  opinion  of  the  Court  is 
entitled  to  object,  and  who  signifies 
his  objection  in  manner  directed, 
either  his  consent  has  been  obtained 
to  the  alteration  or  his  debt  has  been 
paid  or  secured  to  the  satisfaction  of 
the  Court. 

(3)  That,  with  regard  to  the  nature  of  the 
alterations,   they  are  required:  — 

[a)  To  carry  on  business  more 
economically  or  more  efficiently ; 
or 

[b)  To  attain  the  company's  main 
purpose  by  new  and  improved 
means  ;    or 

[c)  To    enlarge    or    change    the   local 

area  of  its  operations  ;  or 
{d)  To  carry  on  some  other  business,  or 
businesses,  which,  under  existing 
circumstances,  may  be  con- 
veniently or  advantageously  com- 
bined with  the  business  of  the 
company ;  or 

[e)  To  restrict  or  abandon  any  of  the 
existing  objects  of  the  company. 

The  Court  must  have  regard  to  the  rights 
and  interests  of  members  of  the  company, 
as  well  as  the  rights  and  interests  of  the 
creditors,  and  may,  if  necessary,  give  direc- 
tions for  the  purpose  of  purchasing  the 
interests  of  dissentient  members,  provided 
the  capital  of  the  company  is  not  expended 
for  this  purpose. 

The  Court  may  confirm  the  alterations  in 
whole  or  in  part,  and  such  alterations  if 
confirmed  take  effect  upon  the  filing  of  an 
office  copy  of  the  order  of  the  Court  with 
the  Registrar  of  Joint  Stock  Companies, 
which  should  be  done  within  fifteen  days 
after  the  date  of  such  order. 

Liability. — The  Companies  Act  1867  pro- 
vides that  the  liability  of  the  directors  of  a 
"  limited  company  "  may  be  unlimited  if  so 
provided  by  the  memorandum  of  association 
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(as  originally  prepared  or  as  altered  by 
special  resolution).  This  provision  is,  how- 
ever, not  taken  advantage  of  and  may  be 
regarded  as  a  dead  letter.  [See  special  title 
Liability.) 

Capital. — So  far  as  regaards  any  company 
limited  by  shares  this  clause  may  be 
altered  (if  authorised  by  the  articles  as 
originally  framed,  or  as  altered  by  special 
resolution)  so  as  to  (i)  increase  the  capital 
by  the  issue  of  new  shares,  (2)  consolidate 
and  divide  the  capital  into  shares  of  larger 
or  smaller  amount,  (3)  conveirt  the  shares 
into  stock,  (4)  reconvert  such  stock  into 
paid-up  shares  of  any  denomination, 
or  (5)  cancel  any  unissued  shares.  In 
the  subdivision  of  existing  shares  into 
shares  of  smaller  amount  the  propoirtion 
between  the  amount  which  is  paid  and  the 
amount  (if  any)  which  is  unpaid  on  each 
share  of  reduced  amount  must  be  the  same 
as  it  was  in  the  case  of  the  existing  share  or 
shares  from  which  the  share  of  reduced 
amount  is  derived.  (1862  Act,  section  12 ; 
1867  Act,  &ection  21  ;  1877  Act,  section  5  ; 
1900  Act,  section  29.) 

A  company  may  also  reduce  its  capital  by 
special  resolution  if  authorised  by  the 
articles  as  originally  framed  or  as  altered 
by  special  resolution,  but  no  such  reduction 
shall  have  effect  until  it  has  received  the 
sanction  of  the  Court. 

Before  the  Court  will  sanction  a  reduction 
of  capital  it  will  require  the  assent  of  all 
creditors  thereto,  or  that  their  debts  be 
satisfied  or  secured,  but  the  Court  may  dis- 
pense with  such  consent,  satisfaction,  or 
security  in  its  discretion.  Capital  may  be 
reduced  on  the  ground  that  it  is  in  excess 
of  the  wants  of  the  company,  and  on  the 
basis  that  it  will,  or  will  not,  affect  the 
liability  remaining  on  the  shares,  but  the 
more  usual  cause  of  the  reduction  is  that 
the  proportion  required  to  be  reduced  is 
really  unrepresented  by  available  assets. 

Where  a  company  had  a  reserve  fund 
created  out  of  undistributed  profits  the 
Court  sanctioned  a  scheme  for  the  reduction 
of  its  capital  which  provided  for  an 
apportionment  of  the  losses  between  capital 
and  the  reserve  fund.  {Re  Hoare  &•  Co., 
1904.) 


On  a  reduction  of  capital  being  con- 
firmed the  company  must  add  to  its  name 
the  words  "  and  reduced,"  until  such  time 
as  the  Court  may  fix. 

Where,  however,  the  reduction  of  the 
capital  does  not  involve  a  diminution  of 
the  liability  in  respect  of  the  unpaid 
capital  or  the  payment  to  the  shareholders 
of  any  of  the  paid-up  capital  :  — 

(i)  The  creditors  are  not  entitled  to  object 
to  the  reduction ;   and 

(2)  The  words  "  and  reduced  "  need  not 
be  added  to  the  name  of  the  company 
unless  the  Court  directs.  (1867  Act, 
sections  g  et  seq.) 

With  the  exception  of  the  reduction 
of  capital  and  the  subdivision  of  shares, 
every  modification  of  the  memorandum 
as  regards  the  capital  of  a  company 
must  be  effected  in  manner  prescribed  by 
the  company's  regulations.  Although  it  is 
the  general  practice  to  obtain  the  sanction 
by  a  special  resolution  to  all  such  modifica- 
tions, some  of  them,  such  as  an  increase  of 
capital,  do  not  render  this  necessary.  In 
such  cases  an  ordinary  resolution  would  be 
sufficient,  or  even  a  resolution  of  the  direc- 
tors, if  the  regulations  so  provide. 
{Campbell's  case,  9  Ch.  i.) 

But  a  copy  of  every  resolution  or  ordetr 
modifying  the  capital  clause  in  the  memo- 
randum must  be  filed  with  the  Registrar  of. 
Joint  Stock  Companies  (1862  Act,  section 
34;  1867  Act,  section  15),  and  on  an 
increase  of  capital  the  ad  valorem  duty  of 
5S'.  per  ;(^ioo  must  be  paid,  and,  in  addi- 
tion, a  registration  fee  on  the  capital  if  the 
maximum  sum  of  £ip  has  not  already  been 
paid.  The  additional  duty  must  be  paid, 
even  though  the  increase  of  the  nominal 
amount  of  share  capital  be  merely  due  to  the 
re-arrangement  and  consolidation  of  the 
several  classes  and  denominations  of  the 
shares  and  stocks  of  the  company  {Midland 
Railway  Co.^  1900,  C.A.  no  L.T.  158),  e.g.^ 
by  the  issue  of  ;^i2o,ooo  of  3  per  cent.  Con- 
solidated Stock  in  lieu  of  previously 
existing  ;^6o,ooo  of  4  per  cent,  and  ;^40,ooo 
of  6  per  cent,  stock. 

A  limited  company  may,  by  special  reso- 
lution, declare  that  any  portion  of  its 
capital  which  has  not  been  already  called 
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up  shall  not  be  capable  of  being  called  up, 
except  in  the  event  of,  and  for  the  purposes 
of,  the  company  being  wound  up,  and, 
thereupon,  such  portion  of  capital  shall  not 
be  capable  of  being  called  up,  except  in 
such  event  and  for  such  purposes.  (Com- 
panies Act  1879,  section  5.) 

A  resolution  in  pursuance  of  the  above 
is  in  effect  an  alteration  in  the  memo- 
randum of  association,  and  it  is  considered 
that  the  alteration  cannot  be  recalled  by  a 
subsequent  special  resolution. 

The  decision    in  Andrews  v.    Gas  Meter 
Company    (1897,    i    Ch.    361)    considerably 
affected   previous    conceptions    as    to  the 
effect  of  the  capital  clause  of  the  memo- 
randum.    The  decision  in  that  case  may  be 
summarised  thus  :  — 
(i)  If    the   memorandum   determines  the 
rights   of    the    shareholders    inter   se, 
such  rights  cannot  be  affected  by  the 
articles      (either      original       or       as 
amended). 

(2)  If  the  memorandum  does  not  deter- 
mine the  respective  rights,  the 
articles,  as  originally  framed,  may  do 
so,  and  such  provisions  may  be 
varied  from  time  to  time  by  special 
resolution. 

(3)  If  neither  the  memorandum  nor  the 
articles  determine  the  respective 
rights,  nor  even  provide  for  an 
increase  of  capital,  such  increase  may 
first  be  effected  under  section  12  of  the 
Act  of  1862  (either  by  special  resolu- 
tion, ordinary  resolution,  onr  even  a 
resolution  of  the  directors  according 
to  the  requirements  of  the  company's 
regulations),  and  the  rights  of  the 
shareholders,  whether  in  respect  of 
the  new  shares  or  the  original  capital, 
may  by  special  resolution  be  deter- 
mined or  altered  from  time  to  time 
by  the  articles. 

Mercantile  Agent.  —  A  mercantile  agent 
(within  the  meaning  of  the  Factors  Act,  q.v.) 
means  a  person  having  in  the  customary 
course  of  his  business  as  such  agent  authority 
either  (i)  to  sell  goods,  or  (2)  to  consign  goods 
for  the  purpose  of  sale,  or  (3)  to  buy  goods, 
or  (4)  to  raise  money  on  the  security  of 
goods. 


Merger. — One  of  the  characteristics  of  con- 
tracts under  seal  and  contracts  of  record. 

Where  parties  enter  into  a  simple  contract 
and  subsequently  enter  into  an  identical 
engagement  by  deed,  the  simple  contract  is 
merged  in  and  extinguished  by  the  deed. 

Upon  judgment  being  entered  in  respect  of 
certain  rights  of  action,  such  rights  are 
merged  in  or  extinguished  by  the  judgment. 
The  effect  of  this  is  important,  for  if  a  person 
obtains  judgment  against  a  principal  he 
cannot  afterwards  sue  the  agent  in  respect  of 
the  same  matter,  and  vice  versa.  So  also  in 
the  case  of  joint  debtors,  if  judgment  is 
obtained  against  anyone  or  more,  but  not  all 
of  them,  the  judgment  is  only  enforceable  as 
regards  those  against  whom  it  was  pro- 
nounced, and  as  the  creditor's  previously 
existing  rights  have  become  merged  in  the 
judgment,  he  cannot  subsequently  obtain 
judgment  against  the  others.  This  has  an 
important  bearing  upon  partnership  debts, 
for  which  the  partners  are  jointly  liable. 
Should  a  creditor  obtain  judgment  against, 
say,  two  partners,  he  cannot  afterwards,  on 
discovering  that  a  third  partner  exists,  sue 
the  latter,  as  the  joint  liability  would  have 
become  merged  in  the  judgment.  But  if  the 
third  "partner"  in  question  were  dead  and 
his  estate  is  in  course  of  administration,  the 
creditor  would  have  a  subsequent  right 
against  such  estate,  for  the  estate  of  a 
deceased  partner .  is  severally  liable  in  due 
course  of  administration  for  the  firm's  debts, 
subject  to  the  prior  payment  of  his  separate 
debts. 

The  rights  of  a  surety  are  not  affected  by 
the  operation  of  merger  by  a  judgment,  for 
where  a  creditor  sued  one  partner  and 
obtained  judgment,  thus  precluding  himself 
from  suing  the  other  partner,  the  surety  for 
the  debt  was  held  not  bound  by  this  act  of 
the  creditor  and  was  allowed  to  sue  hath 
partners. 

Messuage. — A  dwelling-house,  its  outbuildings 
and  the  adjacent  land  (if  any)  assigned  to  the 
use  thereof. 

Metric  System. — The  system  of  weights  and 
measures  involving  the  decimal  system, 
wherein  the  standard  unit  in  the  ascending 
series  is  multiplied  by  ten,  and  in  the  descend- 
ing series  is  divided  by  ten.     Under   this 
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system  linear,  surface  and  cubic  measure,  are 
related  to  weight  and  volume.  The  system 
is  based  upon  the  meter,  which  is  reputed  to 


be 


part  of  the  quadrant  of  the 


10,000,000 

meridian,  and  is  equal  to  39*37079  British 
inches.  A  metre  is  the  unit  of  measure  and 
its  sub-division  is  shown  by  the  following  : — 

10  millimetres         =   i  centimetre. 
100  millimetres    ] 

or  i'    ~   -"^  decimetre. 

10  centimetres  j 

1,000  millimetres 
or 
100  centimetres    ^    =   i  metre. 

or 
10  decimetres 

A  cubic  decimetre  contains  1,000  cubic 
centimetres,  and  as  the  weight  of  a  cubic 
centimetre  of  water  is  called  a  gram,  the 
weight  of  a  cubic  decimetre  of  water  is  1,000 
grams  or  a  kilogram.  For  fluid  measure  the 
capacity  of  a  cubic  decimetre  is  called  a  litre. 

Length,  weight  and  fluid  measure  are  thus 
connected,  as  may  be  briefly  shown  by  the 
following : — 

(jJjj  metre)^  =  i  cubic  decimetre. 

I  cubic  decimetre  of  distilled    water  =  i 
kilogram. 

I  cubic  decimetre  of  water  =  i  litre. 

Minimum  Rent. — See  Royalty. 

Minimum  Subscription. — Minimum  sub- 
scription is  the  term  used  in  the  Companies 
Act  1900,  in  connection  with  the  provision 
therein  to  control  the  allotment  of  shares  by 
directors  of  companies  which  have  issued  an 
invitation  to  the  public  to  subscribe  for  shares. 
The  minimum  subscription  on  which  the 
directors  are  to  proceed  to  allotment  is 
either: — 

(a)  The  amount  (if  any)  fixed  by  the 
memorandum  or  articles  of  association, 

and  named  in  the  prospectus,  or 

{b)  if  no  amount  is  so  fixed  and  named, 
then  the  whole  amount  of  the  share 
capital  offered  for  subscription. 

Note. — The  minimum  subscription  (ascer- 
tained   as    aforesaid)     must     be     reckoned 


exclusively  of  any  amount  payable  otherwise 
than  in  cash  (Companies  Act  1900,  section  4). 
{See  Allotment,  Commencement  of  Business, 
restrictions  on). 

Minor. — See  Infant. 

Mint    Par    of     Exchange.  —  See    Par    of 
Exchange. 

Minutes  and  Minute  Book. — 
Bankruptcy. 
The  chairman  of  every  meeting  shall 
cause  minutes  of  the  proceedings  at  the 
meeting  to  be  drawn  up,  and  fairly 
entered  in.  a  book  kept  for  that  purpose, 
and  the  minutes  shall  be  signed  by  him  or 
by  the  chairman  at  the  next  ensuing  meet- 
ing.    (1883  Act,   ist  Schedule,  Rule  25.) 

A  minute  of  proceedings  at  a  meeting  of 
creditors  under  this  Act,  signed  at  the  same 
or  the  next  ensuing  meeting,  by  a  person 
describing  himself  as,  or  appearing  to  be, 
chairman  of  the  meeting  at  which  the 
minute  is  signed,  shall  be  received  in 
evidence  without  further  proof.  Until  the 
contrary  is  proved,  every  meeting  of 
creditors  in  respect  of  the  proceedings 
whereof  a  minute  has  been  so  signed 
shall  be  deemed  to  have  been  duly  con- 
vened and  held,  and  all  resolutions  passed 
or  proceedings  had  thereat  to  have  been 
duly    passed   or   had.      (1883   Act,    section 

The  Ofiicial  Receiver,  or,  as  the  case  may 
be,  the  trustee,  shall  send  to  the  Registrar 
of  the  Court  in  which  the  matter  is  pending 
a  copy,  certified  by  him,  of  every  resolu- 
tion of  a  meeting  of  creditors.     (Rule  255.) 

Companies. 

The  Companies  Act  1862,  section  67, 
provides : — 

Every  company  under  this  Act  shall 
cause  minutes  of  all  resolutions  and  pro- 
ceedings of  general  meetings  of  the  com- 
pany, and  of  the  directors  or  managers  of 
the  company  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered 
in  books  to  be  from  time  to  time  provided 
for  the  purpose,  and  any  such  minute  as 
aforesaid,  if  purporting  to  be  signed  by  the 
chairman  of  the  meeting  at  which  such  reso- 
lutions were  passed  or  proceedings  had,  or 
by  the  chairman  of  the  next  succeeding 
meeting,  shall  be  received  as  evidence  in  all 
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legal  proceedings ;  and  until  the  contrary 
is  proved,  every  general  meeting  of  the  com- 
pany or  meeting  of  directors  or  managers  in 
respect  of  the  proceedings  of  which  minutes 
have  been  sO'  made  shall  be  deemed  to  have 
been  duly  held  and  convened,  and  all  reso- 
lutions passed  thereat  or  proceedings  had 
tO'  have  been  duly  passed  and  had,  and  all 
appointments  of  directors,  managers,  or 
liquidators  shall  be  deemed  to  be  valid, 
and  all  acts  done  by  such  directors,  or 
managers,  or  liquidators,  shall  be  valid, 
notwithstanding  any  defect  that  may  after- 
wards be  discovered  in  their  appointments 
or  qualifications. 

In  large  companies  the  administration  of 
affairs  is  usually  divided,  and  committees  are 
formed  amongst  the  directors,  in  which 
case  it  is  usual  to  have  separate  Minute 
Books  for  each  committee,  and  in  other 
cases  the  minutes  of  the  general  meetings 
of  members  are  recorded  in  one  book,  and 
those  of  meetings  of  directors  or  of  any  com- 
mittee in  another. 

The  auditor  of  a  company  should  care- 
full}^  inspect  the  Minute  Books,  and  take 
short  extracts  therefrom  of  all  resolutions 
or  proceedings  which  affect  the  accounts, 
so  that  he  may  ascertain  that  the  directions 
of  the  shareholders  or  of  the  directors  have 
been  duly  observed. 

On  second  and  subsequent  audits,  the 
auditor,  if  not  invited  to  attend  the  annual 
general  meeting,  should  examine  the 
Minute  Book  to  see  that  it  is  therein  recorded 
that  his  report  upon  the  accounts  for  the 
previous  year  was  read  to  the  members. 

The  chairman  of  any  meeting  of  a  com- 
pany which  is  being  wound  up  by  the 
Court  shall  cause  minutes  of  the  proceed- 
ings at  the  meeting  to  be  drawn  up,  and 
fairly  entered  in  a  book  kept  for  that  pur- 
pose, and  the  minutes  shall  be  signed  by 
him  or  by  the  chairman  of  the  next  ensuing 
meeting.  (1890  Act,  ist  Schedule,  Rule  23.) 
[See  Record  Book.) 

Misdemeanour.  —  A  breach  of  the  law, 
which  does  not  amount  to,  and  is  not  so 
serious  as,  a  felony.  [See  Debtors  Act, 
Discharge  of  a  Bankrupt.) 

Misfeasance. — Where,  in  the  course  of  the 
winding-up     of    a    company     under     the 


Companies  Acts,  it  appears  that  any  person 
who  has  taken  part  in  the  formation  or  pro- 
motion of  the  company,  or  any  past  or  present 
director,  manager,  liquidator,  or  other  officer 
of  the  company,  has  misapplied,  or  retained,  or 
become  liable  or  accountable  for  any 
moneys  or  property  of  the  company,  or 
been  guilty  of  any  misfeasance  or  breach 
of  trust  in  relation  to  the  company,  the 
Court  may,  on  the  application  of  the 
Official  Receiver,  or  of  the  liquidator  of  the 
company,  or  of  any  creditor  or  contribu- 
tory of  the  company,  examine  into  the  con- 
duct of  such  promoter,  director,  manager, 
liquidator,  or  other  officer  of  the  company, 
and  compel  him  to  repay  any  moneys  or 
restore  any  property  so  misapplied  or 
retained,  and  for  which  he  has  become 
liable  or  accountable,  together  with  interest 
after  such  rate  as  the  Court  thinks  just,  or 
to  contribute  such  sums  of  money  to  the 
assets  of  the  company  by  way  of  com- 
pensation in  respect  of  such  misapplication, 
retainer,  misfeasance,  or  breach  of  trust  as 
the  Court  thinks  just. 

The  provisions  of  this  section  shall  apply 
in  the  winding-up  of  any  company  under 
the  Companies  Acts,  whether  the  same  is 
being  wound  up  by,  or  subject  to  the  super- 
vision, of  the  Court,  or  is  being  wound  up 
voluntarily,  and  whether  the  winding-up 
commenced  before  or  after  the  passing  of 
this  Act,  and  notwithstanding  that  the 
offence  is  one  for  which  the  offender  may 
be  criminally  responsible.  (Companies 
(Winding-up)  Act  1890,  section  10.) 

An  order  for  the  payment  of  money  made 
by  the  Court  under  the  above  section  is 
deemed  a  final  judgment  within  the  mean- 
ing of  section  4  of  the  Bankruptcy  Act  1883 
— that  is  to  say,  a  bankruptcy  notice  may 
be  founded  upon  the  order.  (Companies 
(Winding-up)  Act  1893.) 

Mistalce.— 

(i)  Where  two  parties  are  brought  into 
contractual  relationship  by  a  third 
party,  who  by  fraud  or  negligence  has 
induced  one  of  the  parties  to  contract 
with  a  person  unacceptable  to  him, 
or  to  enter  into  a  transaction  which, 
was  not  contemplated  by  him  ;  or 
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(2)  Where  one  of  two  parties  mistakes  the 
intention  oi  the  other  to  the  knowledge 
of  the  latter  ;  or 

(3)  Where  the  subject  matter  of  a  contract 
has  ceased  to  exist  at  the  time  the 
contract  is  entered  into  or  where  there 
is  a  mutual  error  as  to  its  identity 

the  contract  may  be  set  aside  or  otherwise 
affected,  or  there  may  be  no  contract  at  all — 
according  to  the  precise  circumstances. 

Where  one  is  induced  by  mistake  of  fact 
to  pay  a  sum  of  money  to  another  he  may 
recover  the  amount,  provided  that  the 
payer  would  have  been  liable  to  make  the 
payment  had  the  particular  inducement 
been  a  fact.  But  money  paid  under  a  mis- 
take  of  law  is  not  recoverable,  since 
"  every  one  is  presumed  to  know  the  law." 

Mixed  Policy. — One  which  combines  the 
characteristics  of  a  voyage  and  of  a  time  policy. 

Monometallism. — A  system,  of  currency 
based  upon  a  single  standard  of  value,  with 
one  metal  only  a  legal  tender  for  any  and 
every  amount  ;  as  distinct  from  a  system 
based  upon  a  double  standard,  called 
Bimetallism . 

Monopoly. — An  exclusive  privilege  ;  a  license 
from  the  Crown  for  the  sole  buying,  selling, 
making,  working,  using,  or  otherwise  dealing 
in  anything.  Monopolies  were  abolished  in 
1624  by  the  Statute  of  Monopolies,  but  the 
Act  excepted  patents  for  14  years  for  the  sole 
working  of  new  manufactures  by  the  true  and 
first  inventors  thereof.  The  granting  of 
patents  is  now  regulated  by  the  Patents, 
&c.  Acts  of  1883  and  1888.  {See  Patent 
Right.) 

Month. — In  every  Act  of  Parliament  passed 
after  1850,  the  word  month  means  calendar    j 
month,    unless   the    contrary    is    exoressed. 
Formerly  the  word  month  meant  lunar  month, 
or  28  days. 

The  Bills  of  Exchange  Act  specially  adopts 
the  calendar  month  for  bills  and  notes,  and 
in  the  absence  of  a  contrary  intention,  a 
calendar  month  is  implied  as  against  a  lunar 
month  in  all  commercial  documents. 

Moral  Consideration.— 5^^  Consideration. 

Mortality  Tables. — Tables  based  upon  ob- 
servations on  a  large  number  of  lives,  record- 
ing the  numbers  living  and  dying  at  every 


age,  so  that  by  actuarial  calculations  informa- 
tion is  afforded  whereby  a  life  assurance  com- 
pany or  others  may  ascertain  (i)  the  premiums 
payable  in  respect  of  life  insurance,  (2)  the 
sum  payable  in  respect  of  a  life  annuity  or 
(3)  any  other  matter  dependent  upon  the 
duration  of  human  life.  [See  Expectation  of 
Life,  Life  Annuity.) 

Mortgage. — A  conditional  transfer  of  property 
to  secure  payment  of  a  sum  of  money 
(generally  with  interest  thereon)  at  a  given 
date.  Upon  the  payment  of  the  moneys 
thereby  secured  the  interest  of  the  mortgagee 
in  the  property  is  annulled,  but  upon  default 
of  the  mortgagor  the  legal  estate  (at  common 
law)  is  perfected  in  the  mortgagee.  Equity, 
however,  treats  this  as  a  penalty,  and  confers 
upon  the  mortgagor  a  right  to  redeem  the 
property  (upon  payment  of  the  debt  or  loan) 
within  12  years  from  the  date  the  mortgagee 
took  possession,  or  from  the  date  of  the  last 
written  acknowledgment  of  the  mortgagor's 
title. 

After  the  time  fixed  for  payment  has  passed, 
the  mortgagor  must  give  the  mortgagee  six 
months'  notice  of  his  intention  to  redeem  the 
mortgaged  property,  or  pay  six  months' 
interest  in  lieu  thereof.  {See  Bill  of  Sale, 
Consolidation,  Equitable  Mortgage,  Equity 
of  Redemption,  Legal  Mortgage,  Receiver, 
Tacking.) 

Mortgage  (of  a  Ship). — A  registered  ship 
or  a  share  therein  may  be  made  a  security 
for  a  loan,  and  the  instrument  creating  the 
security  (in  the  prescribed  form  or  as  near 
thereto  as  circumstances  permit)  may  be 
recorded  in  the  Register  Book  at  the  ship's 
port  of  registry.  The  Registrar  notifies  on 
each  mortgage  the  day  and  hour  of  registra- 
tion, and  if  there  are  more  mortgages  than 
one  in  respect  of  the  same  ship,  the  mort- 
gagees shall  have  priority,  one  over  the 
other,  according  to  the  date  of  registry,  not- 
withstanding any  notice,  whether  express, 
implied  or  constructive,  and  irrespective  of 
the  dates  of  the  various  mortgages. 

When  a  registered  mortgage  is  discharged 
it  may  be  produced  to  the  Registrar  so  that 
the  original  entry  in  the  Register  may  be 
annulled. 

A  registered  mortgage  of  a  ship  or  share 
therein  takes  the  subject-matter  out  of  the 
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order  and  disposition  of  the  mortgagor,  and, 
in  the  event  of  his  bankruptcy,  such  ship  or 
share  will  be  subject  to  the  preferred  rights 
of  the  mortgagee,  provided  the  mortgage 
was  duly  registered  before  the  commence- 
ment of  the  bankruptcy  {i.e.,  the  date  of  the 
first  act  of  bankruptcy  proved  as  having 
been  committed  by  the  mortgagor  within 
three  months  next  preceding  the  date  of  the 
presentation  of  the  petition). 

The  Register  may  be  inspected  by  any 
person  on  payment  of  a  fee  not  exceeding  one 
shilling,  and  it  is  advisable  (and  usual)  for 
an  auditor  of  a  ship's  accounts  to  avail  him- 
self of  this  opportunity,  so  that  he  may 
satisfy  himself  that  no  mortgage  is  in 
existence  (at  all  events  registered)  other  than 
those  disclosed,  if  any. 

A  mortgage  of  a  ship  passes  all  articles 
necessary  for  the  equipment  of  the  ship  in  her 
adventure,  on  board  when  the  mortgage  was 
given,  and  all  articles  of  a  like  kind  brought 
on  board  afterwards  in  substitution  for  those 
which  were  there  when  the  mortgage  was 
given  {Coltman  v.  Chamberlain,  25  Q.B.D. 
328).  But  it  is  doubtful  whether  this  rule 
extends  to  consumable  articles,  or  to  articles 
used  for  the  accommodation  of  passengers  of 
a  special  class.  For  example,  the  cabin 
fittings  of  a  "  liner"  would  be  part  of  the  ship, 
and  probably  the  stores  for  maintenance  of 
the  passengers  and  crew,  but  stocks  of  wines 
and  spirits,  and  (say)  a  catering  plant  (which 
must  vary  according  to  the  season  and  to 
circumstances)  would  probably  be  held  not 
to  pass  under  a  mortgage  of  a  ship. 

Mortgages,  Register  of. — See  Register  of 
Mortgages. 

Movable  Property. — Personalty ;  goods  and 
other  movables.  {See  Estate  Duty,  Legacy 
Duty.) 

Municipal  Accounts.— 

Audit. — The  audit  of  the  accounts  of 
municipal  corporations  is  provided  for  by  the 
Municipal  Corporations  Act  1882.  The 
auditors  are  three  in  number,  two,  called 
elective  auditors,  being  elected  by  the  bur- 
gesses (by  ballot  if  more  than  two  are 
nominated),  the  third  being  appointed 
by  the  mayor  and  called  mayor's  auditor. 
An  elective  auditor  must  be  qualified  to  be 


a  councillor,  but  may  not  be  a  councillor,  or 
the  town  clerk  or  treasurer.  The  mayor's 
auditor  must  be  a  councillor  {see  title  Borough 
Auditors). 

Accounts. — The  treasurer  is  required  to 
make  up  the  accounts  of  the  borough  half- 
yearly  at  such  dates  as  may  be  appointed. 
On  the  completion  of  the  second  half-year 
in  each  financial  year,  the  accounts  for  the 
year  must  be  consolidated  and  issued  in 
printed  form.  The  Local  Government 
Board  require  the  annual  returns  to  consist 
of  receipts  and  payments  only — i.e.,  that 
they  shall  be  merely  an  analysed  Cash 
Account  without  taking  into  account  amounts 
outstanding,  whether  assets  or  liabilities,  at 
the  beginning  or  end  of  the  period.  Some 
authorities  issue  their  printed  accounts  also 
in  this  form,  but  as  such  an  account  does  not 
ordinarily  exhibit  the  true  financial  result  of 
a  particular  period  other  authorities  have 
adopted  the  practice  of  issuing  the  Account 
of  Receipts  and  Payments  together  with  an 
Income  and  Expenditure  Account.  This 
enables  them,  while  complying  with  the 
requirements  of  the  Local  Government 
Board,  to  show  the  true  result  of  the  period 
under  review. 

As  to  the  Balance  Sheet,  there  have  long 
been  differences  of  opinion  among  accoun- 
tants as  to  the  best  method  of  stating  the 
assets,  some  contending  that  all  capital 
expenditure,  whatever  its  nature,  should  ap- 
pear as  an  asset  at  its  original  cost;  others  con- 
sider that  only  that  portion  which  represents 
realisable  property  should  stand  permanently 
in  the  Balance  Sheet,  the  remaining  assets 
being  gradually  written-off  out  of  Revenue  ; 
while  a  third  contention  is  that  all  the  assets 
should  stand  in  the  Balance  Sheet,  but  at  the 
amounts  remaining  due  in  respect  of  each 
respectively  {i.e.,  at  the  unpaid  amount  of 
the  loan  by  means  of  which  they  have  been 
acquired),  or,  in  other  words,  that  they 
should  be  "  depreciated "  periodically  by 
such  proportions  of  the  Sinking  Fund  instal- 
ments as  represent  Capital  repayments. 

Municipal  Trading. — This  is  another  matter 
upon  which  there  is  much  difference  of 
opinion,  some  condemning  municipal  trading 
altogether,  others  advocating  its  extension  to 
all  branches  of  trading.  But  the  general 
opinion  appears  to  be  that  municipal  trading 
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is  advantageous  and  commendable  so  long 
as  it  is  confined  to  those  trading  departments 
which  it  is  desirable  in  the  public  interest 
should  be  under  public  control.  Of  these, 
gas,  water,  electric  light,  tramway  and  ferry 
undertakings,  are  prominent  examples.  From 
an  accountant's  point  of  view,  the  subject  is 
of  interest,  particularly  as  regards  the  method 
of  ascertaining  and  disposing  of  the  profit 
of  such  trading. 

As  it  is  usual  to  apply  the  profits  of  the 
trading  in  relief  of  the  rates,  there  is  a  ten- 
dency among  some  mu«iicipalities  to  swell 
such  profits  by  omitting  to  provide  for,  or  by 
making  inadequate  provision  for,  deprecia- 
tion of  the  assets  employed,  beyond  the 
setting  apart  of  the  Sinking  Fund  instal- 
ments, the  contention  being  that  such  instal- 
ments constitute  sufficient  provision  for 
depreciation.  But  this  is  correct  only  in 
those  cases  where  the  expected  "  life  "  of  the 
particular  asset  is  equal  to  or  longer  than 
the  period  during  which  the  Sinking  Fund 
instalments  have  to  be  provided  and  at  the 
end  of  which  the  loan  is  to  be  paid  off. 

On  the  other  hand,  a  few  munici- 
palities adopt  the  more  prudent  course 
of  (i)  setting  aside  the  Sinking  Fund 
instalments ;  (2)  providing  for  depreciation 
of  assets  ;  and  (3)  setting  aside  large  sums  to 
a  Reserve  Fund  to  meet  contingencies  before 
transferring  any  sums  in  aid  of  the  rates,  for 
even  after  providing  depreciation  in  such 
amounts  as  may  appear  necessary  having 
regard  to  past  experience,  there  are  so  many 
municipal  undertakings  which  involve  the 
acquisition  of  plant  and  machinery  in  con- 
nection with  entirely  modern  industries — e.g., 
electric  dynamos,  that  sufficient  experience 
has  not  yet  been  attained  to  enable  the  actual 
rate  of  depreciation,  or  the  probable  "  life" 
of  such  assets  to  be  gauged  with  any  great 
degree  of  certainty. 

Mutual  Credits,  Debts  and  Dealings.— 

Section  38  of  the  Bankruptcy  Act  1883  pro- 
vides that : — 

Where  there  have  been  mutual  credits, 
mutual  debts,  and  other  mutual  dealings 
between  a  debtor  against  whom  a  receiving 
order  shall  have  been  made  under  this 
Act,  and  any  other  person  proving  or 
claiming   to    prove    a    debt    under    such 


receiving  order,  an  account  shall  be  taken 
of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings, 
and  the  sum  due  from  the  one  party  shall 
be  set  off  against  the  sum  due  from  the 
other  party,  and  the  balance  of  the  account 
and  no  more  shall  be  claimed  or  paid  on  either 
side  respectively ;  but  a  person  shall  not 
be  entitled  under  this  section  to  claim  the 
benefit  of  any  set-off  against  the  property 
of  a  debtor  in  any  case  where  he  had,  at 
the  time  of  giving  credit  to  the  debtor, 
notice  of  an  act  of  bankruptcy  committed  by 
the  debtor  and  available  against  him. 

The  term  "  mutual  credit  "  is  wider  than 
"  mutual  debt."  Lord  Brougham  distin- 
guished them  thus  : — 

"Now,  although  generally  speaking  debt 
"  and  credit  are  correlative  terms,  and  A. 
•'  giving  credit  to  B.  may  seem  to  imply 
"  that  B.  is  indebted  to  A.,  yet  it  may  be 
"  admitted  that  the  introduction  of  the 
"  words  '  mutual  credit '  extends  the  right  of 
"  set-off  io  cases  where  the  party  receiving 
"  the  credit  is  not  debtor  in  prasenti  to  him 
"who  gives  the  credit.  Accordingly  the 
"relation  contemplated  by  the  statute  has 
"  been  held  to  be  established  when  the 
"  debt  is  immediately  due  from  the  one  party 
"  and  only  due  on  a  futicre  day  from  the 
"other."     {Young  v.  Bank  of  Bengal,  1836.) 

The  term  "mutual  dealings"  includes 
every  case  of  provable  claims,  so  that  pro- 
vided there  is  mutuality,  all  claims  provable 
in  the  bankruptcy  may  be  the  subject  of 
set-off.  The  fact  that  one  claim  arises  on  a 
deed  and  the  cross-claim  arises  on  a  simple 
contract  will  not  prevent  them  from  being 
set  off  against  each  other.  [Ex  parte  LaWj 
1846.)  A  secured  debt  and  an  unsecured 
debt  may  also  be  set  off  against  each  other, 
and  the  set-off  operates  as  payment  pro  tanto, 
so  that  if  the  amount  of  set-off  be  equal  to 
the  secured  debt,  the  debt  is  satisfied  and  the 
security  must  be  released.  [Ex parte  Barnett, 
1874.) 

Thus,  suppose  A.  owes  B.  ;^3,ooo  on 
certain  dealings,  and  B.  owes  A.  ;^i,ooo  in 
respect  of  other  transactions,  A.  having  a 
lien  on  certain  goods  belonging  to  B.  as 
security  for  the  ;^i,ooo,  B.  having  no  security 
in  respect  of  the  ;^3,ooo. 
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In  the  event  of  A.  becoming  bankrupt  the 
position  would  be  : — 

Amount  owing  to  B.         ..         ;^3,ooo 
Amount  owing  by  B.         . .  1,000 


Balance  due  to  B. 


;^2,000 


The  debt  in  respect  of  which  the  security 
was  held  is  thereby  extinguished,  and  the 
trustee  in  bankruptcy  must  release  the  goods 
held  under  lien  and  allow  B.  to  prove  against 
the  estate  for  ;^2,ooo.  In  other  words,  B. 
cannot  be  called  upon  (i)  to  pay  the  ;^i,ooo, 
(2)  release  his  goods,  and  (3)  prove  for  ;^3,ooo 
against  the  estate.  The  trustee  would  have 
a  similar  right  of  calling  for  the  security  if 
(i)  it  were  held  by  the  solvent  party,  and  (2)  by 
the  operation  of  set-off  the  claim  of  the  latter 
against  the  bankrupt's  estate  (in  respect  of 
which  he  would  be  holding  the  security) 
.would  be  extinguished. 

"  In  order  to  constitute  that  mutuality  of 
'*  debts,  credits  or  dealings  which  is  required 
"  by  the  statute,  it  is  necessary  that  the  debt, 
"  credit  or  dealing,  which  is  set  off,  and  the 
"  debt,  credit  or  dealing  against  which  it  is  set 
"  off,  should  be  between  the  same  parties,  and 
"  therefore  a  joint  debt  cannot  be  set  off 
"  against  a  separate  debt,  nor  a  separate  debt 
"  against  a  joint  debt,  nor  a  debt  due  from 
"  three  partners  against  a  debt  due  to  two  of 
•'  them,  or  the  like."     (Williams.) 

Further,  in  order  that  debts   may  be  set 
off,  they  must  ordinarily  be  respectively  due* 
in  the  same  right,  e.g.,  a  debt  due  from  an 
executor  on  his  own  account  cannot  be  set 
off  against  a  debt  due  to  him  as  executor. 

"The  right  of  set-off  in  bankruptcy  does 
"  not  appear  to  rest  on  the  same  principle  as 
"  the  right  of  set-off  between  solvent  parties. 
**  The  latter  is  given  by  the  Statutes  of  Set- 
"  off,  to  prevent  cross  actions,  and  if  the 
"  defendant  could  sue  the  plaintiff  for  a  debt 
**  due  to  him,  not  in  his  representative 
"  character,  he  might  set  it  off  under  these 
"  statutes  in  an  action  by  the  plaintiff  suing 
"  in  his  individual  character  also,  though  the 
"  plaintiff,  or  defendant,  might  claim  their 
"respective  debts  as  trustee  for  a  third 
"  person.  If  the  debts  were  legal  debts,  due 
"  to  each  in  his  own  right,  it  would  be  suffi- 
"  cient.      But   under   the  bankrupt   statutes 


**  the  mutual  credit  clause  has  not  been  so 
"construed.  The  object  of  this  clause  is 
"  not  to  avoid  cross  actions  [for  none  would 
**  lie  against  assignees,  and  one  against  the 
"bankrupt  would  be  unavailing],  but  to  do 
"  substantial  justice  between  the  parties 
' '  where  a  debt  is  really  due  from  the  bank- 
"  rupt  to  the  debtor  to  his  estate  ;  and  the 
"  Court  of  King's  Bench,  in  construing  this 
"  clause,  has  held  that  it  did  not  authorise  a 
"  set-off  where  the  debt,  though  legally  due 
"  to  the  debtor  from  the  bankrupt,  was 
"  really  due  to  him  as  trustee  for  another, 
"  and  though  recoverable  in  a  cross  action, 
"  would  not  have  been  recovered  for  his  own 
**  benefit."      (Parke,  B.,  in  Forster  v.  Wilson.) 

There  are,  however,  possible  exceptions  to 
the  rule  that  in  order  that  debts  may  be  set 
off  they  must  be  respectively  due  in  the  same 
right,  for  under  certain  circumstances  agents 
del  credere  and  those  acting  for  undisclosed 
principals  have,  or  are  subject  to,  a  right  of 
set-off  in  respect  of  transactions  on  their  own 
behalf  and  those  on  behalf  of  their  respective 
principals. 

Although  the  section  provides  that  "a 
"  person  shall  not  be  entitled  to  claim  the 
"benefit  of  any  set-off  against  the  property 
"  of  a  debtor  in  any  case  where  he  had,  at 
"  the  time  of  giving  credit  to  the  debtor, 
"  notice  of  an  act  of  bankruptcy  committed 
"  by  the  debtor  and  available  against  him," 
yet,  as  regards  the  holder  of  a  bill  of 
exchange,  if  he  was  himself  liable  upon  the 
instrument  and  was  compelled  to  take  it  up, 
the  rule  as  to  notice  does  not  apply,  and  he 
may  set  off  any  liability  of  the  bankrupt  in 
respect  of  the  bill  against  any  claim  the 
trustee  may  have  against  him,  notwithstand- 
ing the  fact  that  at  the  time  he  took  up  the 
bill  he  had  notice  of  an  available  act  of 
bankruptcy  having  been  committed  by  the 
debtor.     [Mackinnon  v,  Armstrong,  i?yy.) 

The  bankruptcy  rules  as  to  set-off  have 
been  imported  into  winding-up  procedure  by 
section  10  of  the  Judicature  Act  of  1875,  and 
although  a  contributory  cannot  ordinarily 
set  off  a  debt  due  to  him  from  the  company 
against  calls  due  from  him  to  the  liquidator 
(but  must  first  pay  his  calls  and  then  rank 
for  dividend  in  respect  of  his  full  claim), 
yet,  in  the  case  of  a  bankrupt  contributory, 
his  trustee  may  set  off  against  the  calls  any 
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debt  due  from  the  company  to  the  contribu- 
tory, except  a  debt  due  to  the  bankrupt  qua 
member.  [Re  Duckworth,  1867,  and  Com- 
panies Act  1862,  section  38.) 

Mutuality. — Reciprocity  of  obHgation  ;  the 
state  of  things  in  which  one  person  is  bound 
to  perform  some  act  for  the  benefit  of 
another,  that  other  being  bound  to  do  some- 
thing for  the  benefit  of  the  former. 

Mutuality  of  assent — where  both  persons 
know  clearly  what  each  of  them  is  under- 
taking to  do. 

Mutuality  of  remedy — where  each  party  to 
a  contract  can  enforce  it  against  the  other. 

N, 

Narration. — In  i*s  application  to  bookkeeping, 
the  details  of  a  recorded  transaction  ;  in  par- 
ticular, the  description  and  full  particulars 
appended  to  an  entry  in  the  Journal. 

Necessaries. — "  Necessary  meat,  drink,  ap- 
"  parel,  physic,  and  such  other  necessaries, 
••  and  likewise  good  teaching  and  instruction 
"  whereby  one  may  profit  himself  after- 
"  wards."      [Coke.] 

"  Goods  suitable  to  the  condition  in  life  of 
'*  a  person,  and  to  his  actual  requirements  at 
"  the  time  of  sale  or  delivery." 

Where  necessaries  are  sold  and  delivered  to 
an  infant,  or  to  a  person  who,  by  reason  of 
mental  incapacity  or  drunkenness,  is  incom- 
petent to  contract,  he  must  pay  a  reasonable 
price  therefor.      [Sale  of  Goods  Act,  1893.] 

An  infant  cannot,  however,  be  sued  on  a 
bill  of  exchange  or  promissory  note,  even 
though  it  were  given  for  necessaries. 

Negotiable  Instruments. — Negotiability  in 
its  widest  sense  means : — 

1.  Free  transferability  by 

(a)  Delivery,  or 
(&)  Indorsement  and  delivery. 
Conferring  : — 

2.  An  indefeasible   title  in    favour  of   a 
bond  fide  transferee. 

Negotiable  instruments  as  a  consequence  : — 

{a)  Give   a   right   of  action  to    the 

holder  of  the  document  for  the 


time  being,  although    he    may 
be     unknown     to    the    person 
liable  thereon  ;  and 
[h)  Give  a  holder  in  due  course  a 
title    free    from  any  defects  in 
the  title  of  the  assignor. 
Cheques    are   negotiable    unless   or   until 
they  are  : — 

1.  Drawn  with  the  addition  of  the  words 
"not  negotiable"  {see  title  Not 
Negotiable.) 

2.  Restricted  by  indorsement  or  by  the 
terms  of  the  instrument  to  a  special 
purpose  or  person  ;  or 

3.  Discharged  by  payment. 

An  overdue  Bill  can  only  be  negotiated 
subject  to  any  defect  of  title  affecting  it  at  its 
maturity.  {See  Indorsement,  Transfer  of 
a  Bill  by  delivery.) 

Bills  of  exchange,  promissory  notes,  bank 
notes,  cheques,  exchequer  bills.  East  India 
bonds,  and  dividend  warrants  are  negoti- 
able, provided  they  are  in  condition  to  be 
sued  upon  by  the  bearer,  i.e.,  if,  being 
originally  payable  to  order,  they  have  been 
indorsed  in  blank.  Post  office  orders,  share 
certificates  and  warrants,  share  transfers, 
and  I.O.U's  are  not  negotiatle.  Scrips,  bonds 
{including  under  the  latter  term  debentures) 
are  in  a  doubtful  position,  but  in  this  connec- 
tion see  Goodwin  v.  Robarts  (L.R.  10  Ex.  337 
and  I  App:  Ca.  476.) 

Bills  of  lading  are  assignable  without 
notice,  but  they  are  not  "  negotiable"  in  the 
wider  meaning  of  the  term,  an  assignor 
taking  the  bill  of  lading  subject  to  the 
defects  (if  any)  in  the  title  of  the  assignor. 
{See  Bill  of  Lading.) 
Negotiation  Back. — See  Re-issue  of  a  Bill  of 
Exchange. 

Net  Proceeds. — The  net  amount  issuing  out 
of  any  particular  matter  or  venture.  Gener- 
ally applied  to  the  net  balance  due  to  the 
consignor  in  respect  of  a  particular  consign- 
ment, as  shown  by  the  account  sales  prepared 
by  the  agent  or  consignee.  {See  Account 
Sales.) 

New  Style. — The  modern  system  of  comput- 
ing time.  This  was  introduced  into  Great 
Britain  in  1752,  the  2nd  day  of  September  of 
that  year  being  treated  as  the  14th.  {See  Old 
Style.) 
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Next=of=kin.— Those    standing     nearest     in 
blood  relationship  to  a  given  person. 

Nominal  Accounts  are  accounts  in  name 
only,  used  for  the  purpose  of  classifying 
income  and  expenditure  under  such  heads  as 
rent,  rates  and  taxes,  discounts,  sales,  pur- 
chases, wages,  general  expenses,  &c.  When 
finally  adjusted,  the  balances  of  these 
accounts  are  transferred  to  one  account  at  a 
specified  date,  thus  forming  the  material  for 
the  construction  of  the  Profit  and  Loss 
Account.  These  accounts  are  some- 
times included  under  the  term  Impersonal 
Accounts  as  distinguished  from  the  strictly 
Personal  Accounts  which  show  a  trader's 
'  position  with  those  with  whom  he  deals, 
but  it  is  hardly  correct  to  assert,  as  a 
foreign  writer  does,  that  these  accounts 
"  represent  neither  personal  interest  nor 
obligation,"  for,  as  the  trader's  name  is 
understood  at  the  head  of  each  Nominal 
Account  {e.g.,JoJm  Rowlands,  Sales  Account,  or 
ignoring  the  full  name  of  the  trader,  My 
Sales  Account),  he  has  a  personal  interest  and 
obligation  in  all  such  accounts,  and  on  the 
balance  of  same  being  struck  in  the  form  of  a 
Profit  and  Loss  Account  the  trader  is  entitled 
to,  or  responsible  for,  such  balance,  according 
to  whether  there  be  a  profit  or  a  loss.  [See 
Real  Account.) 

Nominal  Capital.— 5^^  Registered  Capital. 

Nominal  Consideration. — The  stamp  duty 
on  transfers  of  stocks  and  shares  is  at  the 
rate  of  los.  per  cent,  (by  scale)  upon  the 
consideration  or  agreed  consideration  there- 
for, but  where  the  amount  stated  in  the  deed 
or  other  instrument  of  transfer  as  the  con- 
sideration is  a  merely  nominal  sum  [e.g.,  five 
shillings)  affixed  duty  of  los.  is  payable. 

With  regard  to  transfer  "  deeds  "  wherein 
a  nominal  consideration  is  inserted  the  fol- 
lowing regulations  have  been  issued  by  the 
Stamp  Office,  viz. : — 

{A)  If  the  transfer  is  made  (i)  on  a  sale,  or 
(2)  in  satisfaction  in  whole  or  in  part 
of  a  pecnniary  bequest,  or  (3)  in  liqui- 
dation of  a  debt,  or  (4)  in  exchange 
for  other  securities,  ad  valorem  duty  is 
payable  at  the  rate  of  los.  per  cent, 
(by  scale)  on  the  value  or  agreed  value 
of  the  consideration. 


[B)  The  fixed  duty  of  los.  is  only  payable 
when  the  transaction  falls  within  one 
of  the  following  descriptions  : — 

(i)  Vesting  the  property  in  trustees, 

(2)  A  gift, 

(3)  A  security  for  a  loan,  or  transfer  on 
repayment  of  a  loan, 

(4)  Transfer  of  residue  or  part  thereof  to 
a  residuary  legatee, 

(5)  In  consequence  of  a  specific  bequest  of 
the  security  transferred,  or 

(6)  Distribution   of  the   property  among 
the  beneficiaries  under  a  settlement. 

Nominal  Exchange. ~5^^  Par  of  Exchange. 

Nominal  Ledger.— A  Ledger  used  for  separ-. 
ately  recording  the  transactions  in  connection 
with  the  various  Nominal  Accounts;  it  is 
sometimes  called  the  Trade  Ledger.  [See 
Nominal  Accounts.) 

Nominal  Partner.— One  who  has  no  actual 
interest  in  the  trade,  business  or  profits  of  a 
partnership,  but  who  allows  his  name  to  be 
used  in  connection  therewith.  If  he  holds 
himself  out  to  the  world  as  apparently  having 
an  interest  in  the  partnership  he  is  liable  for 
the  debts  as  though  he  were  a  partner. 

The  fact  that  a  retiring  partner  allows  his 
name  to  remain  as  part  of  the  firm  name  after 
his  retirement  does  not  of  itself  make  him 
liable  for  debts  contracted  subsequently.  He 
may  exonerate  himself  by  giving  express 
notice  of  his  retirement  to  all  who  have 
had  dealings  with  the  late  firm,  and  by 
"  gazetting  "  the  dissolution,  which  will 
operate  as  notice  to  all  who  have  not  had 
dealings  before  the  retirement. 

The  continued  use  of  a  deceased  partner's 
name  in  the  firm  name  does  not  of  itself  make 
the  executors  or  administrators,  estate  or 
effects  of  such  deceased  partner  liable  for 
partnership  debts  contracted  after  his  death, 
[See  Holding  Out.) 

Nominal  Value. -Face  value;  the  value 
which  has  been  assigned  to  anything,  such  as 
shares  or  stocks,  as  distinct  from  the  market 
value.     [See  Book  Value.) 

Nomination. — The  act  of  mentioning  a  name. 
[See  Advowson.) 

Nonage. — Minority.     [See  Infant.) 

Non=cumulative  Preference  Shares.— 5^<r 

Preference  Stock  and  Shares. 
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Nonfeasance. — An  offence  of  omission. 

Notary  or  Notary  Public. — An  officer  who 
takes  a  note  of  anything  of  a  pubUc  character, 
principally  in  mercantile  affairs,  such  as  pro- 
testing bills  of  exchange.  He  also  attests 
documents  to  give  them  authenticity  in  other 
countries.     [See  Noting  a  Bill  of  Exchange.) 

Notice. — Notice  may  be  either  in  writing  or 
verbal,  except  where  required  by  statute  or 
otherwise  to  be  in  writing. 

Notice  is  either  (i)  statutory  [i.e.,  by  legis- 
lative enactment)  ;  (2)  actual ;  or  (3)  con- 
structive. 

Actual  Notice  is  that  which  directly  brings 
the  knowledge  of  a  fact  to  the  party. 

Constructive  Notice  (implied  or  imputed)  is 
really  evidence  of  notice,  but  evidence  so  strong 
as  to  raise  such  a  presumption  of  notice  that 
equity  will  not  allow  the  presumption  to  be 
rebutted,  for  instance,  (i)  actual  notice  of  a 
fact  which  necessarily  leads  to  notice  of 
another  fact ;  and  (2)  the  wilful  avoidance 
of  reasonable  inquiry  by  the  party  requiring 
notice. 

Bankruptcy. — A  person  is  deemed  to  have 
notice  of  an  act  of  bankruptcy  (i)  if  he  has 
knowledge  of  it ;  or  (2)  if  he  wilfully  abstains 
from  acquiring  such  knowledge  ;  or  (3)  if  he 
knows  facts  from  which  any  impartial  person 
would  naturally  infer  that  an  act  of  bank- 
ruptcy had  been  committed. 

The  notice  by  a  debtor  to  any  of  his 
creditors  that  he  has  suspended,  or  is  about 
to  suspend,  payment  of  his  debts,  need  not, 
to  constitute  an  act  of  bankruptcy,  be  in 
writing,  but  it  must  be  given  formally  and 
deliberately,  for  a  mere  casual  conversation 
will  not  amount  to  notice  of  suspension  of 
payment. 

A  notice  calling  a  meeting  of  a  man's 
creditors  to  consider  his  position  does  not  per 
se  amount  to  notice  of  suspension  of 
payment. 

All  notices  and  other  documents  for  the 
service  of  which  no  special  mode  is  directed 
may  be  sent  by  prepaid  post  letter  to  the  last 
known  address  of  the  person  to  be  served 
therewith.     (1883  Act,  section  142.) 

Company. — A  shareholder  of  a  company  is 
deemed  to  have  notice  of  (i)  the  Act  under    i 


which  the  company  is  incorporated,  and  (2) 
the  memorandum  and  articles  of  association 
(if  any) ;  and  a  knowledge  of  the  contents  of 
these  documents  is  also  imputed  to  strangers 
who  have  had  dealings  with  the  company, 
so  far  as  regards  the  external  position  of  the 
company. 

As  regards  a  promoter  : — "To  inform  a 
"person  of  a  fact  is  one  thing;  to  give  him 
"the  means  of  finding  out,  if  he  will  take 
"  trouble  enough,  is  another  thing.  A 
"  promoter  of  a  company  whose  duty  it  is  to 
*'  disclose  what  profits  he  has  made  does  not 
"  perform  the  duty  (of  disclosure)  by  making 
"a  statement  not  disclosing  the  facts,  but 
"containing  something  which  if  followed  up 
"by  further  investigation  will  enable  the 
"  inquirer  to  ascertain  that  profits  have  been 
"  made  (by  him  out  of  the  company)  and 
"  what  they  have  amounted  to."  (Lindley, 
M.R.,  Re  Olyfnpia,  Lim.,  1898.) 

The  various  periods  of  notice  required  in 
different  circumstances  are  dealt  with  in 
their  appropriate  places. 

Notice  to  Treat. — When  a  public  company 
requires  lands  for  the  purposes  of  its  under- 
taking, and  is  empowered  so  to  do  by  the 
Lands  Clauses  Act  1845,  it  gives  to  all  parties 
interested  in  such  lands  a  notice  to  treat 
for  the  purchase  thereof  by  the  company  ; 
generally  the  notice  cannot  afterwards  be 
withdrawn,  and  its  effect  is  to  constitute 
an  incomplete  contract  between  the  company 
and  the  owners  of  the  lands,  the  purchase 
money  being  afterwards  ascertained  or  agreed 
upon  in  the  manner  provided  by  the  Act. 

The  term  is  also  applied  to  a  similar 
notice  issued  by  a  municipal  corporation  to 
the  owners  of  lands  and  buildings  required 
by  it  for  street  widening  or  other  purposes. 

Noting  a  Bill  of  Exchange.— By  noting  is 
meant  the  minute  made  by  a  notary  public 
on  a  dishonoured  bill  at  the  time  of  its 
dishonour. 

The  noting  consists  of  the  notary's  initials, 
the  date,  the  notary's  charges,  and  a  mark 
referring  to  the  notary's  register,  all  written 
upon  the  bill  itself.  The  notary  makes  a  full 
copy  of  the  bill  in  his  register,  and  either  by 
himself  or  his  clerk  makes  the  "notarial 
presentment."  If  the  bill  be  not  accepted  or 
paid,  as  the  case  may  be,  the  notary  attache^ 
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a  small  ticket  or  label  to  the  bill  and  writes 
thereon  the  answer  given  when  the  bill  was 
presented.  When  a  bill  is  noted  it  must  be 
noted  on  the  day  of  its  dishonour,  but  the 
notary  having  made  his  minute,  the  formal 
notarial  certificate,  or  protest,  may  be  drawn 
up  at  any  time  thereafter,  as  of  the  date  of  the 
noting. 

There  is  no  necessity  to  note  or  protest  an 
inland  bill  in  order  to  preserve  the  recourse 
against  the  drawer  or  indorsers  (1882  Act, 
section  51  (i)),  but  it  is  necessary  to  protest 
(or  at  least  note)  an  inland  bill :  — 

(i)  As  a  necessary  preliminary  to  accept- 
ance or  payment  for  honour  ; 

(2)  Prior  to  presentment  for  payment  to  a 
referee  in  case  of  need  ; 

(3)  On  dishonour  by  non-payment  by  an 
acceptor  for  honour.     (Section  67.) 

In  practice,  however,  most  inland  bills  are 
noted  as  evidence  of  due  presentment. 

Where  a  foreign  bill,  appearing  on  the  face 
of  it  to  be  such,  has  been  dishonoured  by 
non-acceptance  or  non-payment,  as  the  case 
may  be,  it  must  be  duly  protested,  otherwise 
the  drawer  and  indorsers  are  discharged. 
(Section  51  (2).) 

It  is  not  necessary  to  protest  a  foreign  note 
(section  89),  nor  is  it  necessary  to  protest 
any  hill,  whether  inland  or  foreign,  in  order 
to  charge  the  acceptor.  (Section  52.)  [See 
Extension  of  Protest  and  Protest.) 

Not  Negotiable.— Negotiability  in  its  widest 
sense  means  : — 

1.  Free  transferability  by 

(a)  Delivery,  or 
ip)  Indorsement  and  delivery. 
Conferring  : — 

2.  An  indefeasible  title  in  favor  of  a  bond 
fide  transferee. 

The  words  "  not  negotiable"  do  not  pro- 
hibit the  transfer  of  a  cheque,  but  they  deprive 
the  document  of  the  quality  of  conferring  an 
indefeasible  title  upon  the  transferee. 

The  Bills  of  Exchange  Act  1882  provides  : 
Where  a  person  takes  a  crossed  cheque 
which  bears  on  it  the  words  *'  not  nego- 
tiable," he  shall  not  have  and  shall  not  be 
capable   of   giving    a    better    title   to   the 


cheque  than  that  which  the  person  from 
whom  he  took  it  had.     (Section  81.) 

[See   Crossed  Cheque,    Negotiable  Instru- 
ments.) 

Novation.  —  A  contract  of  substituted 
liability  whereby  a  new  debtor  takes  the 
place  of  an  old  one.  It  is  a  tripartite  agree- 
ment, requiring  the  consent  of  the  old  debtor, 
the  new  debtor,  and  the  creditor.  The  assent 
of  the  creditor  may  be  expressed,  or  inferred 
from  a  course  of  dealing,  but  where  the 
business  of  a  life  assurance  company  is  trans- 
ferred to,  or  amalgamated  with,  another 
company,  a  policy-holder  is  not  deemed  to 
have  abandoned  his  claim  against  the  original 
company  and  accepted  the  liability  of  any 
other  company  in  lieu  thereof,  unless  he  shall 
have  so  expressed  in  writing,  signed  by  him 
or  by  his  agent  duly  authorised. 

Nudum  pactum.— A  naked  agreement;  an 
agreement  made  without  consideration,  and 
in  respect  of  which,  unless  under  seal,  no 
right  of  action  exists  ;  for  example,  an  agree- 
ment to  accept  a  smaller  sum  in  settlement 
of  a  debt  of  a  larger  amount  is  nudum  pactum 
in  the  absence  of  further  consideration. 

Nuncupative  Will. — One  made  by  word  of 
mouth,  by  a  person  dying,  before  witnesses 
who  afterwards  commit  the  declarations  to 
writing. 

The  Wills  Act  abolished  nuncupative  wills, 
but  (i)  soldiers  in  actual  military  service  and 
(2)  sailors  at  sea  may  still  make  such  a  will 
so  to  as  effectively  dispose  of  personal  estate. 


Oath.— 

Bankruptcy. — For  the  purpose  of  any  of 
his  duties  in  relation  to  proofs  of  debt,  a 
trustee  in  bankruptcy  may  administer  oaths 
and  take  affidavits.  (1883  Act,  2nd  Schedule, 
Rule  26.) 

Liquidation. — For  the  purpose  of  any  of  his 
duties  in  relation  to  proofs  of  debt,  the  liqui- 
dator of  a  company  being  wound  up  by  the 
Court  may  administer  oaths  and  take 
afiidavits.     (Rule  iii.) 

Note. — "  Oath  "  includes  affirmation  and 
statutory  declaration. 


Oath] 


333 


[Official 


Arbitration. — The  Arbitration  Act  1889  pro- 
vides that  the  arbitrators  or  umpire  acting 
under  a  (written)  submission  shall,  unless 
the  submission  expresses  a  contrary  inten- 
tion, have  power  inter  alia  to  administer  oaths 
to,  or  take  the  affirmations  of,  the  parties  and 
witnesses  appearing. 

An 


the 


Obiter  Dictum. — A  saying  by  the  way. 
opinion  of  a  Judge,  not  necessary  to  luc 
judgment  given,  as  distinct  from  a  judicial 
dictum,  which  is  necessary  to  the  judgment 
delivered. 

Obligation. — An  act  which  binds  a  person 
to  some  performance ;  a  bond,  containing  a 
penalty,  to  ensure  the  performance  of  some 
act,  such  as  the  payment  of  a  sum  of  money 
at  a  stated  time. 

Office  Copy. — A  transcript  of  a  proceeding 
filed  in  the  proper  office  of  a  Court  under 
the  seal  of  such  office.  Colloquially,  the 
copy  of  a  document  retained  in  possession 
upon  the  issue  of  the  original. 

Official  Assignees. — See  Defaulter. 

Official  Receiver.— 


Bankruptcy. 

This  officer  is  appointed  by  the  Board  of 
Trade  under  the  Bankruptcy  Act  1883  to  act 
as  Official  Receiver  of  debtors'  estates  for 
the  particular  district  or  districts  assigned  to 
him.  Judicial  notice  is  to  be  taken  of  the 
appointment  of  Official  Receivers,  and  they 
are  officers  of  the  Courts  to  which  they  are 
respectively  attached.  (1883  Act,  section  66  ; 
and  Rule  321.) 

Duties. — The  duties  of  an  Official  Receiver 
have  relation  both  to  the  conduct  of  the  debtor 
and  the  administration  of  his  estate,  and  the 
trustee  in  bankruptcy  must  supply  the 
Official  Receiver  with  such  information  and 
give  him  such  access  to,  and  facilities  for, 
inspecting  the  bankrupt's  books  and  docu- 
ments, and  generally  afford  such  aid,  as  may 
be  requisite  for  enabling  the  Official  Re- 
ceiver to  perform  his  duties.     (Section  68.) 

It  is  also  the  duty  of  the  Official  Receiver, 
if  so  requested  by  the  trustee,  to  communi- 
cate to  the  trustee  all  such  information 
respecting  the  bankrupt  and  his  estate  and 
affairs  as  may  be  necessary  or  conducive  to 


the    due    discharge    of    the    duties    of    the 
trustee.     (Rule  318.) 

As  regards  the  debtor,  the  more  important 
duties  of  the  Official  Receiver  are  : — 

(i)  To  investigate  the  conduct  of  the 
debtor  and  to  report  to  the  Court, 
stating  whether  there  is  reason  to 
believe  that  the  debtor  has  committed 
any  act  which  constitutes  a  mis- 
demeanour under  the  Debtors  Act 
1869,  or  any  amendment  thereof,  or 
under  the  Bankruptcy  Acts,  or  which 
would  justify  the  Court  in  refusing, 
suspending,  or  qualifying  an  order  for 
his  discharge.  The  Official  Receiver 
has  also  to  report  upon  the  debtor's 
conduct  upon  an  application  for  dis- 
charge or  for  the  approval  of  a  com- 
position or  scheme,  and  to  make  such 
other  reports  concerning  the  conduct 
of  the  debtor  as  the  Board  of  Trade 
may  direct. 

(2)  To  take  such  part  in  the  public  exami- 
nation of  the  debtor  as  the  Board  of 
Trade  may  direct,  and  for  that  pur- 
pose, if  specially  authorised  by  the 
Board  of  Trade,  he  may  employ  a 
solicitor  with,  or  without,  counsel. 

(3)  To  take  such  part  and  give  such 
assistance  in  relation  to  the  prosecu- 
tion of  any  fraudulent  debtor  as  the 
Board  of  Trade  may  direct.  (Section 
69.) 

(4)  To  furnish  the  debtor,  as  soon  as  a 
receiving  order  has  been  made,  with  a 
copy  of  instructions  for  the  prepara- 
tion of  his  statement  of  affairs, 
together  with  the  necessary  forms. 
(Rule  324.) 

Note.  —  When  the  debtor  cannot 
himself  prepare  a  proper  statement  of 
affairs,  the  Official  Receiver  may,  at  the 
expense  of  the  estate,  employ  some 
person,  or  persons,  to  assist  in  the  pre- 
paration thereof.  The  remuneration 
of  the  person,  or  persons,  so  appointed 
is  generally  fixed  beforehand  by  the 
Official  Receiver,  but,  in  any  case,  the 
sanction  of  the  Official  Receiver  must 
be  obtained  before  the  employment, 
otherwise  the  person,  or  persons,  so 
employed  will  have  no  claim  to  any 
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remuneration  out  of  the  estate.  The 
amount  fixed  by  the  Official  Receiver 
as  the  remuneration  where  the  pre- 
scribed conditions  as  to  the  employ- 
ment have  been  complied  with,  is 
subject  to  the  order  of  priority  of  pay- 
ment fixed  by  the  Rules.  (1883  Act, 
section  70.) 

(5)  The  Official  Receiver  (or  some  person 
deputed^  by  him)  must  also  hold  a  per- 
sonal interview  with  the  debtor  for  the 
purpose  of  investigating  his  affairs. 
The  debtor  is  required  to  answer 
numerous  questions  (printed)  and  to 
sign  written  replies  to  same.  (Rule 
324) 
As  regards  the  estate  of  the  debtor  the  more 

important    duties    of  the   Official   Receiver 

are: — 

(i)  Pending  the  appointment  of  a  trustee 
to  act  as  interim  receiver  of  the 
debtor's  estate,  and  where  a  special 
manager  is  not  appointed,  to  act  as 
manager  thereof.     {See  Powers,  below.) 

(2)  To  authorise  the  special  manager  to 
raise  money  or  make  advances  for  the 
purposes  of  the  estate  in  any  case 
where,  in  the  interests  of  the  creditors, 
it  appears  necessary  so  to  do.  {See 
Powers,  below.) 

{^)  To  summon  and  preside  at  the  first 
meeting  of  creditors,  and  to  issue  forms 
of  proxy  for  use  at  the  first  and  any 
subsequent  meetings  of  creditors  before 
the  appointment  of  a  trustee  In  sum- 
moning the  first  meeting  of  creditors 
the  Official  Receiver  should  send  a 
summary  of  the  debtor's  statement  of 
affairs,  including  the  causes  of  his 
failure  and  any  observations  thereon 
which  the  Official  Receiver  may  think 
fit  to  make  ;  but  the  proceedings  at  the 
first  meeting  will  not  be  invalidated 
by  reason  of  any  notice  or  summary 
not  having  been  sent  or  received 
before  the  meeting.  The  Official 
Receiver  may  nominate  a  chairman 
of  the  first  meeting  instead  of  attending 
personally. 

(4)  To  report  to  the  creditors  as  to  any 
proposal  which  the  debtor  may  have 
made  with  respect   to   the  mode    of 


liquidating     his     affairs.        (5^^     title       . 
Arrangements  in  Bankruptcy.)  I 

(5)  To  advertise  the  receiving  order,  the 
date  of  the  creditors'  first  meeting, 
and  of  the  debtor's  public  examination, 
and  such  other  matters  as  it  may  be 
necessary  to  advertise. 

(6)  To  act  as  trustee  where  the  creditors 
do  not  appoint  any  other  person  as 
trustee,  also  during  any  vacancy  in  the 
office  of  trustee,  and  after  the 
release  of  the  (creditors')  trustee. 
Subject  to  the  power  of  the  creditors 
by  special  resolution  to  appoint  their 
own  trustee,  the  Official  Receiver  acts 
as  trustee  in  small  bankruptcies. 
Subject  to  the  power  of  the  creditors  by 
ordinary  resolution  to  appoint  another 
trustee,  the  Official  Receiver  also  acts  as 
trustee  of  the  estate  of  a  deceased  insol- 
vent. With  these  four  exceptions  the 
Official  Receiver  cannot  act  as  trustee 
of  a  bankrupt's  property  ;  but  there  is 
nothing  to  prevent  him  acting  as 
trustee  under  a  composition  or  scheme 
of  arrangement,  and  Rule  209  provides 
that  in  certain  cases  he  is  to  act  ex 
ojficio  as  trustee  under  compositions 
and  schemes.  Where  the  Official 
Receiver  is  trustee  the  Board  of 
Trade  act  as  committee  of  inspection. 

(7)  To  account  to  the  Board  of  Trade,  to 
pay  over  all  moneys  and  deal  with  all 
securities  in  such  manner  as  the  Board 
may  from  time  to  time  direct.  When 
a  trustee  has  been  appointed  by  the 
creditors  the  Official  Receiver  must 
account  to  him  for  all  receipts  and 
payments  made  since  the  date  of  the 
receiving  order.    (1883  Act,  section  70.) 

Powers : — 

(i)  All  expressions  in  the  Bankruptcy 
Acts  referring  to  the  trustee  under  a 
bankruptcy  shall,  unless  the  context 
otherwise  requires,  or  the  Acts  other- 
wise provide,  include  the  Official 
Receiver  when  acting  as  trustee.  (1883 
Act,  section  68.) 
(2)  The  Official  Receiver  of  a  debtor's 
estate  may,  on  the  application  of  any 
creditor  or  creditors,  and  if  satisfied 
that  the  nature  of  the  debtor's  estate 
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or  business,  or  the  interest  of  the 
creditors  generally,  requires  the 
appointment  of  a  special  manager  of 
the  estate  or  business,  other  than  the 
Official  Receiver,  appoint  a  manager 
thereof  accordingly,  to  act  until  a 
trustee  is  appointed,  and  with  such 
powers  (including  any  of  the  powers 
of  a  receiver)  as  may  be  entrusted 
to  him  by  the  Official  Receiver. 
(Section  12.) 

2>iote. — The  Official  Receiver  has  an 
absolute  discretion  with  regard  to  the 
appointment  of  a  special  manager. 
(Re  Whittaker,  1884.) 

Where  the  Official  Receiver  has 
appointed  a  special  manager  he  may 
at  any  time  remove  him  if  his  employ- 
ment seems  unnecessary  or  unprofit- 
able to  the  estate,  and  he  must  remove 
him  if  so  required  by  a  special  resolu- 
tion of  the  creditors.     (Rule  331.) 

(3)  For  the  purpose  of  his  duties  as 
interim  receiver  or  manager,  the 
Official  Receiver  has  the  same  powers 
as  if  he  were  a  receiver  and  manager 
appointed  by  the  High  Court,  but 
he  must,  so  far  as  practicable,  consult 
the  wishes  of  the  creditors  with  respect 
to  the  management  of  the  debtor's 
property,  and  may  for  that  purpose, 
if  he  thinks  it  advisable,  summon 
meetings  of  the  persons  claiming  to  be 
creditors,  and  must  not,  unless  the 
Board  of  Trade  otherwise  order,  incur 
any  expense  beyond  such  as  is 
requisite  for  the  protection  of  the 
debtor's  property  or  the  disposing  of 
perishable  goods.     (Section  70.) 

Note. — Where  the  Official  Receiver 
is  in  doubt  as  to  whether  certain 
goods  should  be  sold  or  not,  he  should 
apply  to  the  Court  for  directions,  but, 
prior  to  adjudication,  the  Official 
Receiver  has  no  power  to  sell  any  of 
the  property  of  the  debtor  other  than 
that  which  is  perishable. 

(4)  The  Official  Receiver,  before  the 
appointment  of  a  trustee,  has  all  the 
powers  of  a  trustee  with  respect  to  the 
examination,  admission,  and  rejection 
of  proofs,  and  any  act  or  decision  of 


his  in  relation  thereto  is  subject  to  a 
like  appeal.  (1883  Act,  2nd  Schedule, 
Rule  27.) 

(5)  An  Official  Receiver  may,  for  the 
purpose  of  affidavits,  verifying  proofs, 
petitions  or  other  proceedings  under 
the  Bankruptcy  Acts,  administer 
oaths.     (Section  68.) 

Note. —  "Oath"  includes  affirma- 
tion and  statutory  declaration.  (Sec- 
tion 168.) 

(6)  Where  there  is  no  committee  of 
inspection  appointed  in  any  bank- 
ruptcy, any  act  or  thing,  or  any 
direction  or  permission  authorised  by 
the  Bankruptcy  Acts,  or  required  to 
be  done  or  given  by  the  committee, 
may  be  done  or  given  by  the  Board  of 
Trade  upon  the  application  of  the 
trustee,  and  where  such  functions  so 
devolve  upon  the  Board  of  Trade 
they  may,  subject  to  any  directions  of 
the  Board,  be  exercised  by  the  Official 
Receiver.  (1883  Act,  section  22  ;  and 
Rule  337.) 

Subject  to  any  general  or  special  directions 
which  the  Board  of  Trade  may  give,  the 
Official  Receiver,  while  in  the  possession  of 
the  property  of  a  debtor,  may  make  him 
such  allowance  out  of  his  property  for  the 
support  of  himself  and  his  family  as  may  be 
just.  In  fixing  the  amount  of  such  allow- 
ance the  assistance  rendered  by  the  debtor 
in  the  management  of  his  business  or  affairs 
may  be  taken  into  account.     (Rule  325.) 

Where  a  debtor  against  whom  a  receiving 
order  has  been  made  has  no  available  assets, 
the  Official  Receiver  shall  not  be  required 
to  incur  any  expense  in  relation  to  the  estate 
{sic)  without  the  express  directions  of  the 
Board  of  Trade.     (Rule  335.) 

Upon  the  making  of  a  receiving  order  the 
Officia  Receiver  is  thereby  constituted 
receiver  of  the  property  of  the  debtor,  but 
the  effect  of  a  receiving  order  is  not  to  divest  the 
debtor  of  his  property,  but  merely  to  protect  it 
until  either  a  composition  or  a  scheme  has 
been  sanctioned,  or  adjudication  in  bank- 
ruptcy has  been  resolved  on.  Should  adjudi- 
cation ensue  the  property  of  the  bankrupt 
thereupon  becomes  divisible  amongst  his 
creditors,  and  vests  in  a  trustee— that  is  to 
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say,  the  creditor's  appointee  or  the  Official 
Receiver  according  to  circumstances.  (1883 
Act,  section  20.) 

Where  a  debtor  is  adjudged  bankrupt,  and 
a  trustee  is  appointed,  the  Official  Receiver 
shall  forthwith  put  the  trustee  into  posses- 
sion of  all  property  of  the  bankrupt  of  which 
the  Official  Receiver  may  be  possessed ;  pro- 
vided that  such  trustee  shall  have,  before  the 
estate  is  handed  over  to  him  by  the  Official 
Receiver,  discharged  any  balance  due  to  the 
Official  Receiver  on  account  of  fees,  costs 
and  charges  properly  incurred  by  him  and 
payable  under  the  Bankruptcy  Acts,  and  on 
account  of  all  advances  properly  made  by 
him  in  respect  of  the  estate,  together  with 
interest  on  such  advances  at  the  rate  of  £^ 
per  cent,  per  annum,  and  shall  have  dis- 
charged or  undertaken  to  discharge  all 
guarantees  which  have  been  properly  given 
by  the  Official  Receiver  for  the  benefit  of 
the  estate ;  and  the  trustee  shall  pay  all  fees, 
costs,  and  charges  of  the  Official  Receiver 
which  may  not  have  been  discharged  by  the 
trustee  before  being  put  into  possession  of 
the  property  of  the  bankrupt,  and  whether 
incurred  before  or  after  he  has  been  put  into 
such  possession. 

The  Official  Receiver  shall  be  deemed  to 
have  a  lien  upon  the  estate  until  such 
balance  shall  have  been  paid,  and  such 
guarantees  and  other  liabilities  shall  have 
been  discharged.     (Rule  318.) 

Company  LiguiDATioN. 

The  Official  Receiver  may  be  appointed 
by  the  Court  provisional  liquidator  of  a  com- 
pany at  any  time  after  the  presentation  of  a 
petition  and  before  a  winding-up  order  has 
been  made.  Upon  an  order  being  made  by 
the  Court  for  winding-up  a  company,  the 
Official  Receiver  attached  to  the  Court  for 
bankruptcy  purposes  becomes,  by  virtue  of  his 
office,  provisional  liquidator  of  the  company, 
and  continues  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is 
capable  of  acting  as  such.  If  any  vacancy 
occurs  in  the  office  of  liquidator  of  a  com- 
pany the  Official  Receiver  by  virtue  of  his 
office  becomes  liquidator  during  the  vacancy, 
and  in  case  a  liquidator  is  not  appointed  by 
the  Court  the  Official  Receiver  becomes 
liquidator.      When  the  Official  Receiver  is 


liquidator  of  a  company  he  is  styled 
•'  Official  Receiver  and  Liquidator."  Where 
an  application  is  made  to  the  Court  to 
appoint  a  receiver  on  behalf  of  the  deben- 
ture-holders or  other  creditors  of  a  company, 
the  Official  Receiver  may  be  so  appointed. 
(1890  Act,  section  4.) 

Duties  : — 

Statement  of  Affairs. — On  the  making  of  a 
winding-up  order  the  Official  Receiver  must 
take  immediate  steps  to  obtain  a  statement 
of  the  affairs  of  the  company  from  its 
officers  ;  he  must  for  this  purpose  give  such 
officers  proper  notice  thereof,  supply  them 
with  forms,  and  afford  any  necessary  infor- 
mation. (1890  Act,  section  7.)  Although  it 
is  not  now  essential  that  the  statement  of 
affairs  be  prepared  before  the  first  meetings 
of  the  creditors  and  contributories,  a  sum- 
mary of  the  statement  of  affairs  should, 
where  possible,  be  forwarded  to  each  creditor 
and  contributory  before  the  first  meeting. 

Preliminary  Report. — As  soon  as  practicable 
after  receipt  of  the  statement  of  affairs  the 
Official  Receiver  must  submit  a  preliminary 
report  to  the  Court, 

{a)  As  to  the  amount  of  capital  issued, 
subscribed,  and  paid  up,  and  the 
estimated  amount  of  the  assets  and 
liabilities,  and 
{b)  If  the  company  has  failed,  as  to  the 
causes  of  the  failure,  and 

(c)  Whether  in  his  opinion  further  inquiry 

is  desirable  as  to  any  matter  relating 

to  the  promotion,  formation,  or  failure 

of  the  company,  or  the  conduct  of  the 

business  thereof. 

Further     Report.— The     Official    Receiver 

may  also,  if  he  thinks  fit,  make  a  further 

report,  or  further  reports,  stating  the  manner 

in    which    the    company  was    formed    and 

whether  in  his  opinion  any  fraud  has  been 

committed  by  any  person  in  the  promotion 

or   formation   of  the   company,   or  by   any 

director  or  other  officer  of  the  company  in 

relation  to  the  company  since  the  formation 

thereof,  and  any  other  matters  which  in  his 

opinion  it  is  desirable  to  bring  to  the  notice 

of  the  Court.     (1890  Act,  section  8.) 

The  responsibility  for  any  further  report 
made  under  the  above  section  rests  exclu- 
sively with  the  Official  Receiver.     It  is  his 


Official] 


337 


[Official 


duty  to  collect  and  consider  the  facts  upon 
which  a  judgment  can  be  formed  by  him 
whether  or  not  any  such  report  shall  be 
made.  If  he  decides  to  make  a  report,  it  is 
his  duty  to  communicate  the  draft  report, 
and  the  facts  upon  which  it  is  founded,  to 
the  Board  of  Trade,  in  order  that  the  Board 
may  make  such  observations  and  suggestions 
as  may  occur  to  them  with  a  view  to  ensure 
that  the  Court  is  placed  in  possession  of  all 
the  material  facts  and  circumstances  of  the 
case.  The  observations  and  suggestions  will 
be  made  in  writing  upon  the  draft  report, 
which  draft  should  be  retained  by  the  Official 
Receiver.  If  the  Official  Receiver  does  not 
propose  to  make  a  further  report  under  the 
section,  he  shall  forthwith  furnish  to  the 
Board  a  statement  of  his  reasons  for  thinking 
a  report  unnecessary,  and  shall  send  a  copy 
of  the  statement  to  the  Registrar  acting  in 
the  winding-up  of  companies.  Upon  the 
Board  of  Trade  communicating  their  observa- 
tions to  the  Official  Receiver,  whether  upon 
the  draft  report  or  upon  the  statement  of 
reasons  for  thinking  a  report  unnecessary, 
it  becomes  his  duty  to  give  careful  considera- 
tion to  them,  and  thereupon  to  determine  on 
his  personal  responsibility  alone,  whether  the 
report  shall  be  presented  or  not,  and,  if  pre- 
sented, the  terms  in  which  it  shall  be 
expressed,  and  the  opinions  which  it  shall 
record.     (Board  of  Trade  instructions.) 

The  Court  may,  after  considering  such 
further  report,  direct  that  any  promoter, 
director,  or  officer  shall  be  publicly 
examined  as  to  the  formation  of  the  com- 
pany, or  the  conduct  of  the  business  of  the 
company,  or  as  to  his  conduct  and  dealings 
as  director  or  officer  of  the  company.  The 
Official  Receiver  takes  part  in  any  such 
examination,  and  for  that  purpose,  if 
specially  authorised  by  the  Board  of  Trade 
in  that  behalf,  may  employ  a  solicitor  with 
or  without  counsel.     (1890  Act,  section  8.) 

Although  the  Board  of  Trade  for  some 
time  thought  otherwise  (and  acted  thereon) 
it  was  held  by  the  House  of  Lords  (in  ex  parte 
Barnes,  1896)  that  a  public  examination 
cannot  be  ordered  as  a  result  of  the  Official 
Receiver's  preliminary  report,  but  only  upon 
his  making  a  further  report  containing  an 
allegation  of  fraud  against  some  specified 
person  or  persons.     It  was  further  held  that 


even  when  a  public  examination  be  ordered, 
only  those  individuals  against  whom  fraud 
has  been  alleged  can  be  examined.  In  a 
proper  case,  therefore,  the  Court,  after  con- 
sidering the  (further)  report  of  the  Official 
Receiver,  will  direct  that  a  certain  person  (or 
persons)  be  publicly  examined,  and  will 
appoint  a  day  for  that  purpose. 

First  Meetings. — When  the  Court  has  made 
an  order  for  winding-up  a  company  the 
Official  Receiver  must  summon  separate  meet- 
ings of  the  creditors  and  contributories  of 
the  company  for  the  purpose  of :  — 

{a)  determining  whether  or  not  an  appli- 
cation is  to  be  made  to  the  Court  for 
appointing  a  liquidator  in  place  of  the 
Official  Receiver,  and 
(6)  determining  whether  or  not  an  appli- 
cation is  to  be  made  to  the  Court  for 
the  appointment   of  a  committee   of 
inspection  to  act  with  the  liquidator, 
and  who  are  to  be  the  members    of 
such  committee  if  appointed.     (1890 
Act,  section  6.) 
If  possible,  these  first  meetings  should  be 
held   within  21   days  from   the  winding-up 
order,   or    if   a  special   manager  has    been 
appointed  within  one  month  (1890  Act,  ist 
Schedule,  Rule  i),  but  the  meetings  need  not 
now  be  delayed  until  the  statement  of  affairs 
has  been  submitted  to  the  Official  Receiver. 

The  Official  Receiver  acts  ex  officio  as 
chairman  of  the  first  meetings  of  creditors 
and  contributories,  but  he  has  power  to 
depute  the  duty  to  some  person  under  his 
official  control.  (1890  Act,  ist  Schedule, 
Rule  5.) 

When  a  liquidator  is  appointed  by  the 
Court,  and  has  notified  his  appointment  to 
the  Registrar  of  Joint-Stock  Companies,  and 
has  given  security,  the  Official  Receiver 
must  account  to  the  liquidator  and  forthwith 
put  him  into  possession  of  all  property  of  the 
company  of  which  the  Official  Receiver  may 
have  the  custody;  provided  that  the  liqui- 
dator must  first  discharge  any  balance  which 
may  be  due  to  the  Official  Receiver  on 
account  of  fees,  costs,  and  charges  pro- 
perly incurred  by  him  and  on  account 
of  any  advances  properly  made  by  him, 
together  with  interest  on  such  advances 
at  the  rate  of  four  pounds  per  centum  per 
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annum.     The  Official  Receiver  is  deemed  to  I 

have  a  Hen  upon  the  company's  assets  until  j 

such  balance  and  other  liabilities  shall  have  j 

been  discharged.  j 

It  is  the  duty  of  the  Official  Receiver  to 
communicate  to  the  liquidator,  if  so 
requested,  all  such  information  respecting 
the  estate  and  affairs  of  the  company  as  may 
be  necessary  or  conducive  to  the  duties  of 
the  liquidator.     (Rule  144.) 

Where  a  company  against  which  a  winding- 
up  order  has  been  made  has  no  available 
assets,  the  Official  Receiver  is  not  required 
to  incur  any  expense  in  relation  to  the 
winding-up  without  the  express  directions  of 
the  Board  ol  Trade.     (Rule  186.) 

Powers. — Judicial  notice  is  to  be  taken  of 
the  appointment  of  the  Official  Receivers  by 
the  Board  of  Trade,  and  they  are  officers  of 
the  Court  to  which  they  are  respectively 
attached.     (Rule  181.) 

Where  there  is  no  committee  of  inspection, 
any  functions  of  the  committee  which 
devolve  on  the  Board  of  Trade  may,  subject 
to  the  directions  of  the  Board,  be  exercised 
by  the  Official  Receiver.     (Rule  188.) 

Where  the  Official  Receiver  becomes  the 
liquidator  of  a  company,  whether  provi- 
sionally or  otherwise,  he  may,  if  satisfied 
that  the  nature  of  the  estate  or  business  of 
the  company^  or  the  interests  of  the  creditors 
or  contributories  generally,  require  the  ap- 
pointment of  a  special  manager  of  the  estate 
or  business  of  the  company  other  than  him- 
self, apply  to  the  Court  to,  and  the  Court 
may  on  such  application,  appoint  a  special 
manager  during  such  time  as  the  Court  may 
direct,  with  such  powers,  including  any  of  the 
powers  of  a  receiver  or  manager,  as  may  be 
entrusted  to  him  by  the  Court.  (1890  Act, 
section  5.) 

Before  the  appointment  of  a  liquidator, 
the  Official  Receiver,  ex  officio,  has  all  the 
powers  of  a  liquidator,  subject  to  any  special 
restrictions  which  may  be  imposed  by  the 
Court,  or  the  Board  of  Trade  ;  in  particular, 
the  Official  Receiver,  prior  to  the  appointment 
of  a  liquidator,  has  all  the  powers  of  a 
liquidator  as  to  the  examination,  admission, 
and  rejection  of  proofs.     {See  Liquidator.) 


Where  a  company  is  being  wound  up 
voluntarily  or  subject  to  the  supervision  of 
the  Court,  the  Official  Receiver  attached  to 
the  Court  having  jurisdiction  to  wind  up  the 
company  may  present  a  petition  that  the 
company  be  wound  up  by  the  Court,  and 
thereupon,  if  the  Court  is  satisfied  that  the 
voluntary  winding-up  or  winding-up  subject 
to  supervision  cannot  be  continued  with  due 
regard  to  the  interests  of  the  creditors  or 
contributories,  it  may  make  an  order  that 
the  company  be  wound  up  by  the  Court. 
(1890  Act,  section  14.)  (But  see  Petition  to 
wind  up  a  Company.) 

Official  Referees.  —  Permanent  officers  of 
the  Court  to  whom  such  matters  are  referred 
as  may  be  referred  to  a  special  referee.  {See 
Special  Referee.) 

Old  Style. — The  method  of  computing  time 
according  to  the  Julian  reckoning,  The 
Gregorian  calendar  was  adopted  by  Pope 
Gregory  XIII.  in  1582  as  the  new  style. 
This  gradually  spread  over  Europe,  and 
Great  Britain  ultimately  adopted  it  by  Act  of 
Parliament,  the  2nd  September  1752  being 
accounted  as  14th  September.  Russia,  how- 
ever, still  adheres  to  the  Julian  or  Old  Style. 

One=Man  Company. — In  Salomon's  case 
(1896)  the  facts  were  these  : — Salomon  con- 
verted his  business  into  a  limited  liability 
company  which  was  duly  registered  under 
the  Companies  Acts  1862  et  seq.  Salomon 
held  20,001  fully-paid  shares  and  six  members 
of  his  family  (as  signatories  to  the  memoran- 
dum) held  one  share  each  ;  there  were  no 
other  shareholders.  Salomon  had  also  taken 
mortgage  debentures  for /lo, 000  in  part  pay- 
ment of  purchase-money.  Salomon  was 
solvent  at  the  date  of  the  formation  of  the 
company,  but  subsequently  the  company 
became  insolvent,  and  a  winding-up  order 
was  made.  The  liquidator  of  the  company 
questioned  the  validity  of  the  debentures  held 
by  Salomon,  and  Vaughan  Williams,  J.,  held 
that  the  company  was  entitled  to  be  indemni- 
fied by  Salomon  to  the  amount  of  the  un- 
secured creditors.  The  Court  of  Appeal 
affirmed  the  decision  of  Vaughan  Williams, 
J.,  and  declared  that  the  whole  scheme  was 
a  fraud  upon  the  policy  of  the  Act,  and  that 
the  Legislature  had  never  intended  that  a 
company  should  consist  of  one  substantial 
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person  and  six  dummies  devoid  of  any  real 
interest. 

The  House  of  Lords  reversed  the  decision 
of  the  Court  of  Appeal,  declaring  that  the 
requirements  of  the  Acts  had  been  complied 
with  by  the  company.  The  following  extract 
from  the  judgment  of  Lord  Herschell  fairly 
states  the  ground  upon  which  the  decision  of 
the  House  of  Lords  was  based  : — 

"  It  is  said  that  the  respondent  company 
*'  is  a  '  one-man  '  company,  and  that  in  this 
"  respect  it  differs  from  such  companies  as 
"  those  to  which  I  have  alluded.  But  it 
"  has  often  happened  that  a  business  trans- 
"  ferred  to  a  joint  stock  company  has  been 
"  the  property  of  three  or  four  persons 
"only,  and  that  the  other  subscribers  of 
"the  memorandum  have  been  clerks  or 
"other  persons  who  possess  little  or  no 
"  interest  in  the  concern.  I  am  unable  to 
"  see  how  it  can  be  lawful  for  three  or  four 
"  or  six  persons  to  form  a  company  for  the 
"  purpose  of  employing  their  capital  in 
"  trading,  with  the  benefit  of  limited 
"  liability,  and  not  for  one  person  to  do  so, 
"provided,  in  each  case,  the  requirements 
"  of  the  statute  have  been  complied  with, 
"  and  the  company  has  been  validly  con- 
"  stituted.  How  does  it  concern  the  credi- 
"  tor  whether  the  capital  of  the  company  is 
"owned  by  seven  persons  in  equal  shares, 
"  with  the  right  to  an  equal  share  of  the 
"  profits,  or  whether  it  is  almost  entirely 
"owned  by  one  person  who  practically 
' '  takes  the  whole  of  the  profits  ?  The 
"  creditor  has  notice  that  he  is  dealing  with 
"  a  company  theliability  of  the  members  of 
"  which  is  limited,  and  the  Register  of 
"  Shareholders  informs  him  how  the  shares 
"  are  held,  and  that  they  are  substantially 
"  in  the  hands  of  one  person,  if  this  be  the 
"  fact.  The  creditors  in  the  present  case 
"gave  credit  to  and  contracted  with  a 
"  limited  company :  the  effect  of  the  deci- 
"  sion  [of  the  Court  of  Appeal]  is  to  give 
"  them  the  benefit,  as  regards  one  of  the 
"shareholders,  of  unlimited  liability.  I 
"  have  said  that  the  liability  of  persons 
"  carrying  on  business  can  only  be  limited 
"provided  the  requirements  of  the  statute 
"  be  complied  with,  and  this  leads  naturally 
"  to  the  inquiry,  what  are  those  require- 
' '  ments  ?  The  Court  of  Appeal  has  declared 


"  that  the  formation  of  the  respondent 
"  company,  and  the  agreement  to  take  over 
"  the  business  of  the  appellant,  were  a 
' '  scheme  '  contrary  to  the  true  intent  and 
"  meaning  of  the  Companies  Act.'  I 
"  know  of  no  means  of  ascertaining  what  is 
"  the  intent  and  meaning  of  the  Companies 
• '  Act  except  by  examining  its  provisions 
"  and  finding  what  regulations  it  has  im- 
"  posed  as  a  condition  of  trading  with 
"limited  Hability.  The  memorandum 
"  must  state  the  amount  of  the  capital  of 
"  the  company  and  the  number  of  shares 
"into  which  it  is  divided,  and  no  sub- 
"  scriber  is  to  take  less  than  one  share.  The 
"shares  may,  however,  be  of  as  small  a 
"  nominal  value  as  those  who  form  thecom- 
"pany  please:  the  statute  prescribes  no 
"  minimum,  and  though  there  must  be  seven 
"  shareholders,  it  is  enough  if  each  of  them 
"  holds  one  share,  however  small  its  de- 
"  nomination.  The  Legislature  therefore 
"  clearly  sanctions  a  scheme  by  which  all  the 
"  shares,  except  six,  are  owned  by  a  single 
"  individual,  and  these  six  may  be  of  a 
"  value  little  more  than  nominal.  It  was 
' '  said  that  in  the  present  case  the  six 
'  *  shareholders  other  than  the  appellant 
"  were  mere  dummies,  his  nominees,  and 
"  held  their  shares  in  trust  for  him.  I  will 
"  assume  that  this  was  so.  In  my  opinion 
"it  makes  no  difference.  The  statute  for- 
"  bids  the  entry  in  the  register  of  any  trust, 
"  and  it  certainly  contains  no  enactment 
* '  that  each  of  the  seven  persons  sub- 
'.'  scribin  g  the  memorandum  must  be 
"beneficially  entitled  to  the  share  or 
"  shares  for  which  he  subscribes.  The 
"  persons  who  subscribe  the  memorandum, 
"  or  who  have  agreed  to  become  members 
"of  the  company,  and  whose  names  are 
"  on  the  register,  are  alone  regarded  as,  and 
"  in  fact  are,  the  shareholders.  They  are 
"  subject  to  all  the  liability  which  attaches 
"to  the  holding  of  the  share.  They  can 
"be  compelled  to  make  any  payment  which 
"  the  ownership  of  a  share  involves. 
"  Whether  they  are  beneficial  owners  or 
"  bare  trustees  is  a  matter  with  which 
"  neither  the  company  nor  creditors  have 
"  anything  to  do.  It  concerns  only  them 
"  and  their  cestuis  que  trustent  if  they  have 
"  any.  If,  then,  in  the  present  case  all  the 
"  requirements  of  the  statute  were  complied 
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"  with,  and  a  company  was  effectually  con-  ; 
"  stituted,  and  this  is  the  hypothesis  of  the  I 
"judgment  appealed  from,  what  warrant  is 
"  there  for  saying  that  what  was  done  was 
*' '  contrary  to  the  true  intent  and  meaning 
"  of  the  Companies  Act '  ?  It  maybe  that 
*'  a  company  constituted  like  that  under 
"consideration  was  not  in  the  contempla- 
"  tion  of  the  Legislature  at  the  time  when 
"  the  Act  authorising  limited  liability  was  I 
•'passed:  that,  if  what  is  possible  under 
•'  the  enactments  as  they  stand  had  been 
"foreseen,  a  minimum  sum  would  have 
"  been  fixed  as  the  least  denomination  of 
"  share  permissible,  and  it  would  have  been 
"  made  a  condition  that  each  of  the  seven 
"  persons  should  have  a  substantial  interest 
"  in  the  company.  But  we  have  to  interpret 
"the  law,  not  to  make  it;  and  it  must  be 
'•remembered  that  no  one  need  trust  a 
••  limited  liability  company  unless  he  so 
"  please,  and  that  before  he  does  so  he  can 
•'  ascertain,  if  he  so  please,  what  is  the 
•'capital  of  the  company,  and  how  it  is 
"held." 

With  regard  to  the  latter  part  of  Lord 
Herschell's  statement  it  may  be  added  that 
although  a  would-be  creditor  may  inspect  the 
Register  of  Members,  he  cannot  inspect  the 
company's  Register  of  Mortgages  until  he  is 
actually  a  creditor  (unless,  of  course,  he 
happened  to  be  also  a  member  of  the  com- 
pany), and  at  this  stage  the  information 
obtained  by  inspection  may  afford  little 
protection.  (But  see  title  Register  of 
Mortgages.) 

In  his  Sixth  Annual  Report  (1896)  on  the 
working  of  the  Companies  Winding-up  Act, 
1890,  the  Inspector-General  in  Companies 
Liquidation  drew  special  attention  to  the 
large  and  increasing  proportion  of  one-man 
companies  to  the  total  of  companies  wound- 
up. He  expressed  the  opinion  that  in  the 
larger  number  of  cases  these  companies 
"  constitute  an  abuse  of  the  Limited  Liability 
"  Acts,  although  formally  complying  with 
"  their  requirements."  He  stated  that 
generally  speaking  the  basis  of  the  company 
was  the  transfer  of  an  insolvent  •*  or  declin- 
"  ing  business,  the  object  being,  first,  to 
"  transfer  to  a  limited  company  obligations 
•*  for  which  the  promoters  were  personally 
*•  liable,  the  personal  debts  being  paid  off  by 


'•  the  proceeds  of  fresh  debts  contracted  by 
"  the  company  ;  second,  to  obtain  means  for 
••  carrying  on  the  business  through  the 
"  facilities  for  obtaining  credit  afforded  by 
'*  the  Companies  Acts,  which  the  vendors 
•'  could  not  have  obtained  as  private 
•'  individuals."     [e.g..  Debentures.) 

In  his  Twelfth  Annual  Report  (1902)  the 
Inspector-General  again  referred  to  the 
question,  especially  in  connection  with  the 
working  of  the  Companies  Act,  1900.  After 
recapitulating  the  reasons  which  induced 
the  Departmental  Committee,  presided  over 
by  Lord  Davey,  to  restrict  to  "public" 
companies  the  obligation  contained  in  the 
Committee's  draft  bill  requiring  disclosure  of 
material  facts  relating  to  the  constitution, 
capital,  and  promotion  profits  of  companies, 
the  Inspector-General  adds  : — 

'•  But  even  the  very  moderate  provisions 
"  which  the  Departmental  Committee 
"  deemed  necessary  to  meet  the  abuses 
'•  arising  from  the  formation  of  private 
•'  companies  were  subsequently  eliminated." 
"  .  .  .  .  The  provision  for  winding-up 
"  companies  formed  to  defraud  creditors  was 
•'  omitted  from  the  Bill  in  the  House  of 
'•  Lords,  and  the  provision  for  allotment 
"  only  on  the  minimum  subscription  was 
•'  restricted  in  the  House  of  Commons  to 
••  companies  which  offered  shares  for  public 
•'  subscription.  The  result  is  that  private 
"  companies  are  free  from  nearly  all  the 
"  restrictions  of  the  Act  in  regard  to  the 
"  manner  of  their  formation." 

"  That  these  restrictions  have  operated  in 
"  a  powerful  manner  with  regard  to  the 
"  formation  of  public  companies  is  clearly 
•'  shown  by  the  great  diminution  in  the  total 
•' number  of  companies  registered  ....  and 
"  the  present  tendency  of  company  forma- 
•'  tion  is  clearly  in  the  direction  either  of 
"'one-man'  companies  or  of  companies 
"  which  obtain  their  capital  without  any 
"  restriction  on  allotment  or  on  commencing 
"  business  and  without  the  disclosure  of 
"  facts  required  by  Section  10  of  the  Act." 

"  I  estimate  the  reduction  in  the  number 
'  of  companies  issuing  a  prospectus  during 
■*  the  last  two  years  immediately  preceding 
"  the  passing  of  the  new  Act  at  about  70  per 
■'  cent." 
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"  This  great  reduction  in  so  far  as  it  is 
''  due  to  the  suppression  of  enterprises 
"  which  could  not  bsar  the  test  of  publicity 
"  enforced  by  the  new  Act  will  probably  be 
"  regarded  as  a  public  advantage,  but 
"  the  evasion  of  this  test  by  the  mass 
"  of  the  new  joint-stock  enterprise  of  the 
"  country  is  a  matter  which  appears  to 
"  call  for  ssrious  consideration.  A  strong 
"  representation  on  this  subject  has  recently 
"  been  made  by  the  Committee  of  the 
*'  London  Stock  Exchange,  who  complain 
"  that  the  proportion  of  companies  seeking  a 
"  settlement  which  issue  no  prospectus  has 
"  largely  increased,  and  call  attention  to  the 
"  danger  to  public  interests  which  the 
"  practice  involves. ' '    {See  Private  Company.) 

Onerous  Legacy.— A  legatee  may  reject  a 
legacy,  and  so  he  may  decline  one  the 
acceptance  of  which  would  render  him  liable 
to  perform  any  onerous  act ;  but  if  an 
onerous  legacy  and  a  beneficial  legacy  are 
given  together  as  one  entire  gift,  or  where 
there  is  an  intention  that  they  shall  be  taken 
together,  the  legatee  must  take  all  or  none. 

Onerous  Property. — A  lease,  shares,  a  con- 
tract, or  other  propsrty,  the  liabilities  in 
respect  of  which  are  greater  than  any  benefits 
attached  thereto.     {See  Disclaimer.) 

Open  Account. — An  account,  the  items  of 
which  are  not  finally  agreed  upon,  and  which 
(if  necessary)  are  to  be  proved  by  the  party 
seeking  to  enforce  the  effect  of  the  account. 

When  a  bill  of  exchange  is  received  in 
respect  of  the  balance  of  an  account,  the 
account  then  ceases  to  be  an  open  one,  for 
value  is  presumed  in  favour  of  the  holder  of 
the  bill. 

Open  Cheque. — A  cheque  not  crossed  and 
payable  either  to  bearer  on  presentation,  or 
to  order  on  presentation  duly  indorsed.  {See 
Crossed  Cheque.) 

Open  Court. — A  Court  to  which  the  public 
have  a  right  of  access. 

Opening  Entries. — The  term  applied  to  the 
entries,  or  set  of  entries,  necessary  to  prepare 
a  set  of  books  of  account  before  commencing 
to  record  the  current  transactions. 


Open  Policy. — One  in  which  the  value  of  the 
ship  or  goods  insured  is  not  stated,  same 
being  fixed  subsequently.  {See  Floating 
Policy.) 
Options. — A  mode  of  dealing  in  stocks,  shares, 
or  other  commodities,  whereby,  for  the  pay- 
ment of  a  premium,  an  operator  becomes 
entitled  either  to  buy  or  sell  the  commodity  in 
question,  at  an  agreed  price,  at  any  time 
within  a  fixed  period,  his  loss,  if  any,  being 
limited  to  the  amount  of  premium  paid,  the 
profit  depending  solely  upon  the  movements 
of  the  market  and  the  exercise  of  the  option. 
The  dill  option  gives  a  right  to  buy  or  call 
for  a  certain  quantity  of  the  commodity, 
whilst  a  put  option  gives  a  right  to  sell  or  put 
the  quantity  bargained  for;  These  are  called 
single  options. 

A  put  and  call  option  gives  a  right  to  buy  or 
I       sell  according  to  whether  the  market  price  of 
!       the  commodity  rises  or  falls.     This  is  termed 
a  double  option. 

Order.— A  bill  is  payable  to  order  which  is 
expressed  to  be  so  payable,  or  which  is 
expressed  to  be  payable  to  a  particular  person, 
and  does  not  contain  words  prohibiting 
transfer  or  indicating  an  intention  that  it 
should  not  ba  transferable.  (1882  Act,  section 
8.)  A  bill  payable  to  order  is  negotiated  by 
indorsement  of  the  holder,  completed  by 
delivery.     (Section  31.) 

Orderand  Disposit ion.— 5tt' Reputed  Owner- 
ship. 

Ordinary  Business. — The  term  given  to  the 
business  transacted  at  an  ordinary  general 
meeting  of  a  joint  stock  company,  as  pre- 
scribed by  the  regulations  of  the  company. 
The  ordinary  business  generally  includes  (i) 
the  consideration  and  adoption  of  the  accounts 
and  the  reports  of  the  directors  and  auditors 
(N.B. — The  Auditor's  Report  must  be  read), 
(2)  the  election  of  directors  and  auditors, 
and  the  fixing  of  remuneration  of  either  or 
both  of  these  classes  of  officers,  and  (3)  the 
declaration  of  a  dividend. 

Other  business  is  generally  classed  as 
"special,"  the  articles  providing  that  such 
business  shall  only  be  transacted  at  an  extra- 
ordinary general  meeting  of  the  company. 
{See  General  Meeting.) 

Ordinary  General  Meeting.— 5^^  General 
Meeting. 
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Ordinary  Resolution.— S^^  Resolution. 

Ordinary  Shares.  —  Shares  which  do  not 
confer  any  special  or  deferred  rights  or 
privileges  upon  the  holders  thereof. 

They  are  subject  to  the  special  rights 
attached  to  preference  shares  and  founders, 
shares  (if  any),  but  where  deferred  shares  are 
issued,  the  ordinary  shares  have  priority  over 
same,  either  as  regards  capital,  dividend, 
voting  power,  or  otherwise,  the  precise  status 
of  the  various  classes  of  shareholders  depend- 
ing upon  the  memorandum  and/or  articles  of 
association,  or  the  deed  of  settlement,  or  the 
Act  of  Parliament  (as  the  case  may  be)  per- 
taining to  the  company  in  question.  {See 
Preference  Stock  or  Shares.) 

Ostensible  Partner.— 5^^  Holding  out. 

Outfit. — For  the  purpose  of  marine  insurance 
the  term  "outfit  of  a  ship"  includes  all 
necessary  stores  put  on  board  for  use  upon 
the  voyage.  If  the  voyage  be  of  a  special 
character,  necessitating  special  outfit  and 
apparatus,  the  term  will  include  all  such 
requirements  provided  the  character  of  the 
voyage  was  known  to  all  parties  to  the  con- 
tract of  insurance. 

Output.  —  The  term  used  to  express  the 
deliveries  or  shipments  of  an  undertaking 
during  a  specified  period,  the  word  "  turn- 
over" being  colloquially  applied  to  the 
amount  of  the  output  stated  in  money. 
Thus  a  merchant  would  say  : — "  My  '  turn- 
over' is  ;^20,ooo  a  year,  and  my  '  output '  is 
4,000  tons." 

Outstanding  Accounts. — This  is  an  ambi- 
guous expression,  which  may  mean  either 
debts  due  to  a  trader  (debtors  or  book  debts) 
or  sums  due  from  him  to  others  (creditors). 
The  use  of  the  term  cannot  be  recommended. 

Overdue  Bill.— Where  an  overdue  bill  is 
"  negotiated  "  it  can  only  be  so  dealt  with, 
subject  to  any  defect  of  title  affecting  it  at 
its  maturity.  The  person  taking  it  cannot 
acquire  or  give  a  better  title  than  that  which 
the  person  from  whom  he  took  it  had. 

A  cheque  or  bill  of  exchange  payable  on 
demand  is  deemed  to  be  overdue  when  it 
appears,  upon  the  face  of  it,  to  have  been  in 
circulation  for  an  unreasonable  length  of 
time.     What  is  an    unreasonable  length  of 


time  for  determining  whether  or  not  such  a 
cheque  or  bill  is  overdue  is  a  question  of 
fact.     (1882  Act,  section  36.) 

A  bill  payable  otherwise  than  on  demand 
is  overdue  after  the  expiration  of  the  last  day 
of  grace. 

Overt  Act. — An  open  act. 


Paid=up  Capital    (of    a   Company).— The 

actual  amount  which  has  been  paid  up,  or  is 
(legally)  considered  as  paid  up,  in  respect  of 
the  capital.     {See  Registered  Capital.) 

Paper  Money. — Bills  of  exchange,  bank  notes, 
and  the  like. 

Par. — Equal  value.  Stocks  and  shares  are  said 
]  to  be  "  at  par  "  when  their  respective  market 
i       and  nominal  values  are  the  same. 

I  Paraphernalia. —The  personal  apparel  and 
ornaments  of  a  wife  which  she  possesses  and 
which  are  suitable  to  her  rank  and  condition 
ofHfe. 

Par  of  Exchange. — If  the  debts  due  by  two 
given  countries  to  each  other  were  equal  in 
every  respect,  that  is  to  say,  if  there  were  no 
differences  as  regards  amounts,  dates  due, 
currency  in  which  payable,  and  the  degree 
of  credit  of  those  so  indebted,  there  would 
not,  theoretically,  be  any  fluctuation  in  the 
rates  of  foreign  exchange,  and  the  rate 
would  be  said  to  be  at  par.  But  such  a 
state  of  things  {i.e.,  exchanges  at  real  par)  is 
purely  ideal. 

The  mint  par  of  exchange  is  determined 
by  the  Mint  regulations  of  the  various 
countries,  and  shows  the  relation  between 
the  legal  weight  and  fineness  of  the  coins  of 
the  respective  countries.  For  instance  the 
fine  gold  in  a  sovereign  {£1)  is  equivalent  to 
that  in  4-865  (U.S.A.)  dollars,  or  20-43 
(German)  marks,  or  2522^  francs. 

With  the  mint  par  of  exchange  as  a  basis 
the  rates  of  exchange  between  the  various 
countries  rise  and  fall  owing  to  the  inequal- 
ities in  the  amounts,  dates,  currency  and 
credit,  which  as  already  stated  render  the 
real  par  of  exchange  a  mere  ideal. 

Nominal  par  of  exchange  is  closely 
connected  with  the  mint  par  of  exchange, 
but  differs  from   it  in  so  far  as  the  former 
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involves  a  comparison  of  the  fluctuating 
values  of  gold  and  silver,  and  recognises  any 
depreciation  of  the  paper  currency  that  may 
take  place  in  those  countries  which  possess 
such  a  currency. 

If  at  a  given  date  the  balance  of  indebted- 
ness between  England  and  France  is  against 
France  and  in  favor  of  England  there  will 
be  a  greater  demand  in  Paris  for  bills  on 
London  than  Paris  can  supply.  Consequently 
those  who  have  to  make  payments  in  London 
will  enter  into  competition  for  the  available 
bills,  which  as  a  result  will  command  a 
premium,  i.e.,  realise  more  than  their 
nominal  value. 

But  the  premium  ordinarily  is  limited  by 
the  gold  point  or  specie  point,  that  is,  the 
price  beyond  which  it  would  pay  a  person 
in  France  remitting  to  London  to  export 
bullion  and  pay  the  cost  and  insure  against 
the  risk  of  transit,  instead  of  buying  a  bill  on 
London. 

Conversely,  if  the  balance  of  indebtedness 
was  against  England,  there  would  be  an 
excess  supply  in  Paris  of  bills  on  London, 
and  they  would  be  offered  at  a  discount,  i.e., 
something  less  than  their  nominal  value,  but 
as  in  the  case  of  a  premium,  the  discount  is 
limited  by  the  specie  point. 

Under  special  circumstances,  however, 
the  ordinary  range  of  fluctuations  between 
the  "  specie  points  "  may  be  departed  from, 
for  in  addition  to  the  variations  caused  by 
the  balance  of  indebtedness,  the  question  of 
the  general  state  of  credit,  the  ruling  rates  of 
interest  on  money  the  differences  in  the  due 
dates  for  payment  and  political  disturbances, 
all  have  their  effect  upon  the  rates  of 
exchange  from  time  to   time. 

The  rate  of  exchange  may  be  stated  in  two 
ways  :  in  one  the  sterling  is  fixed  and  the 
foreign  money  is  variable  ;  in  the  other  the 
foreign  money  is  fixed  and  the  sterling  is 
variable.  Thus  in  the  former  method  £i 
would  be  stated  asbeing  equal  to  (say)  20-43 
German  marks,  and  in  the  latter  mode  a 
20  mark  piece  would  be  set  out  as  equal  to 
igs.  yd.     [See  Rate  of  Exchange.) 

Parol  Agreement.— S^^  Simple  Contract. 

Partial   Acceptance. — See  Acceptance  of  a 

Bill. 
Partial  Indorsement.— 5^^  Indorsement. 


Partial  Loss  arises  when  the  subject  matter 
of  insurance  is  only  partly  damaged,  or  when 
the  owner  is  called  upon  to  make  a  general 
average  payment  in  respect  of  damage  or  loss 
to  other  goods.  It  is  also  termed  Average 
loss.     {See  Total  Loss.) 

Particular  Average. — Every  kind  of  involun- 
tary expense  incurred,  or  accidental  damage 
sustained,  short  of  total  loss,  in  respect  of  a 
particular  thing,  whether  ship  or  cargo, 
which  is  to  be  borne  by  the  owners  of  such 
thing.  The  liability  of  the  insurer  in  respect 
of  particular  average  is  excluded  by  the 
operation  of  the  "average  clause,"  or  memo- 
randum, in  the  policy,  certain  goods  being 
specified  and  percentages  stated,  below 
which  the  underwriter  is  not  liable.  But  if 
the  article  insured  does  not  properly  come 
within  the  words  of  the  excluding  clause,  the 
underwriter  will  be  liable,  and  if  the  subject- 
matter  is  excluded  from  average  then  the 
underwriter  is  liable  only  when  the  loss  or 
damage  exceeds  the  stated  percentage  for 
such  class  of  goods.  The  insurance  under 
the  latter  circumstances  is  said  to  be 
"warranted  free  from  average,"  or  "free 
from  particular  average,"  or  F.P.A.  {See 
General  Average.) 

Particular  Lien. — See  Lien. 

Particulars  of  Sale. — See  Conditions  of  Sale. 

Partly  Secured  Creditor. — See  Secured 
Creditor. 

Partner. — One  who  partakes ;  a  sharer ;  a 
member  of  a  partnership  or  firm.  A  sole 
trader  is  often  erroneously  referred  to  as  the 
sole  partner — an  obvious  contradiction  of 
terms.     [See  Partnership.) 

Partner  by  estoppel.— S^^  Holding  out. 

Partnership.  —  The  relation  which  subsists 
between  persons  carrying  on  a  business  in 
common  with  a  view  of  profit.  The  relation 
of  partnership  does  not  exist  between  mem- 
bers of  a  registered  joint  stock  company  by 
reason  of  such  membership.  (Partnership 
Act  1890,  section  i.) 

The  number  of  persons  who  may  form  a 
partnership  is  limited  to  10  in  the  case  of  a 
banking  business,  and  to  20  in  respect  of  any 
other  business.  (Companies  Act  1862,  sec- 
tion 4.) 
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Joint  tenancy,  tenancy  in  common,  or  part 
ownership  does  not  of  itself  create  a  partner- 
ship, nor  does  the  sharing  of  gross  returns. 

The  receipt  by  a  person  of  a  share  of  the 
profits  of  a  business  is  prima  facie  evidence    \ 
that  he  is  a  partner,  but  standing  alone  it  is 
not  conclusive,  and  in  particular  : — 

(i)  The  receipt  of  a  debt  by  instalments,      j 

(2)  The  remuneration  of  a  servant,  | 

(3)  An  annuity  to  a  widow  or  child  of  a 
deceased  partner, 

(4j  Payments  to  a  lender  of  sums  by  way 

of  interest,  or 
(5)  Payments  by  way  of  purchase-money 
for  the  goodwill  of  the  business, 
do  not  by  reason  only  of  such  receipt  make 
the  respective  recipients  partners,  although 
such  payments  may  be  in  the  form  of  shares 
in  the  profits  of  the  business.  (1890  Act, 
section  2.) 

Nature  of  relationship. — Every  partner  is  an 
agent  of  the  firm  and  of  his  other  partners  for 
the  purpose  of  the  partnership  business,  and 
although  the  partners  may  agree  between 
themselves  to  restrict  the  ordinary  powers  of 
one  or  more  partners,  such  restriction  must 
be  notified  to  third  parties,  or  they  will  be 
entitled  to  deal  with  any  restricted  partner 
on  the  basis  of  his  apparent  authority. 
(Section  5.) 

Partners  are  bound  to  render  true  accounts 
and  full  information  of  all  things  affecting 
the  partnership  to  any  partner  or  his  legal 
representatives,  and,  subject  to  any  agree- 
ment to  the  contrary,  every  partner  must 
account  to  the  firm  for  pvery  benefit  or  profit 
derived  by  him  without  the  consent  of  the 
other  partners : — 

(i)  From  any  partnership  transaction. 

(2)  From  the  use  of  the  partnership  pro- 
perty, name,  or  connection. 

(3)  From  any  business  of  the  same  nature 
as  and  competing  v;ith  that  of  the 
firm.     (Sections  29  and  30.) 

Property. — All  property  and  rights,  and 
interests  in  property,  originally  brought  into 
the  partnership,  or  acquired  by  purchase  or 
otherwise  on  account  or  for  the  purposes  of 
the  partnership,  are  termed  partnership  pro- 
perty, and  must  be  held  and  applied  exclu- 
sively for  the  purposes  of  the  partnership ; 


provided  that  the  legal  estate  in  land  shall 
devolve  according  to  the  nature  and  tenure 
thereof  and  the  general  rules  of  law  applic- 
able thereto,  but  in  trust  so  far  as  is  neces- 
sary for  the  persons  beneficially  interested 
therein.     (Section  20  (i).) 

Unless  a  contrary  intention  appears  : — 

(i)  Property  bought  with  money  belonging 

to  the  firm    is   deemed    to  have   been 

bought  on  account  of  the  firm,  and  to 

be  partnership  property.     (Section  21.) 

(2)  Where    land    has    become  partnership 

j  property,  it  is  to  be  treated  as  between 

{a)  Partner  and  partner, 

(6)  Partner   and    representatives  of    a 

deceased  partner, 
{c)   Heirs  of    a    deceased   partner  and 
executors  or  administrators  of  such 
deceased  partner, 
as  personal  estate  and  not  real  estate. 
(Section  22.) 

The  interest  of  partners  in  the  partnership 
property  is  a  tenancy  in  common,  or  what  is 
practically  the  same  thing,  a  joint  tenancy 
without  the  benefit  of  survivorship.  The 
mode  of  ascertaining  the  value  of  an  out- 
going or  deceased  partner's  share  depends  in 
the  majority  of  cases  upon  the  partnership 
agreement,  and  varies  considerably ;  but  in 
the  absence  of  any  binding  agreement  to  the 
contrary,  every  item  of  value  (including  the 
goodwill,  if  any)  must  be  brought  into 
account,  and  the  amount  payable  to  an  out- 
going partner  or  the  representatives  of  a 
deceased  partner  in  respect  of  such  share, 
unless  there  be  an  agreement  to  the  con- 
trary, is  a  debt  accruing  at  the  date  of  the 
dissolution  or  death,  and  is  in  the  nature  of 
a  simple  contract  debt,  subject  to  the 
Statute  of  Limitations.     (Section  43.) 

Assignment  of  a  Share  in  the  Partnership. — 
An  assignment  by  any  partner  of  his  share  in 
the  partnership,  either  absolute  or  by  way  of 
mortgage  or  redeemable  charge,  does  not  as 
against  the  other  partners  entitle  the  assignee, 
during  the  continuance  of  the  partnership,  to 
interfere  in  the  management  or  administration 
of  the  partnership  business  or  affairs,  or  to 
require  any  accounts  of  the  partnership 
transactions,  or  to  inspect  the  partnership 
books,  but  entitles  the  assignee  only  to 
receive   the  share   of  profits   to   which   the 
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assigning  partner  would  otherwise  be  entitled, 
and  the  assignee  must  accept  the  account  of 
profits  agreed  to  by  the  partners. 

In  the  case  of  a  dissolution  of  the  partner- 
ship, whether  as  respects  all  the  partners  or 
as  respects  the  assigning  partner,  the 
assignee  is  entitled  to  receive  the  share  of  the 
partnership  assets  to  which  the  assigning 
partner  is  entitled  as  between  himself  and  the 
other  partners,  and,  for  the  purpose  of 
ascertaining  that  share,  to  an  account  as  from 
the  date  of  the  dissolution.  (Partnership 
Act  1890,  section  31.) 

In  the  absence  of  agreement  to  the  contrary, 
the  assignment  of  a  partnership  share  does  not 
give  the  partner  or  partners  other  than  the 
assigning  partner  an  option  to  dissolve  the 
partnership,  as  in  the  cise  of  a  charge  being 
made  thereon  in  respect  of  the  partner's 
separate  debt  [infm),  but  such  assignment 
might  constitute  a  ground  for  application  to 
the  Court  for  a  dissolution  under  the  "just 
and  equitable  "  clause.     (Section  35,  below.) 

Separate  Debt  of  a  Partner. — A.  writ  of 
execution  cannot  now  be  issued  against 
partnership  property  in  respect  of  the  separate 
debt  of  a  partner,  but  the  Court  may  make 
an  order  charging  that  partner's  interest  in 
the  partnership  property  and  profits,  and 
may  also  appoint  a  receiver  thereof.  The 
other  partners  may  at  any  time  redeem  the 
interest  so  charged,  or,  in  case  of  a  sale  being 
directed,  they  may  purchase  same.  Such 
receiver  has  no  right  to  interfere  in  the 
management  of  the  business,  and  the  other 
partners  may  at  their  option  dissolve  the 
partnership.     (Section  23.) 

As  in  the  case  of  an  assignee  under  an 
assignment  by  a  partner  of  his  share  in  the 
partnership,  a  receiver  is  (ordinarily)  bound 
to  accept  the  account  of  the  profits  agreed  to 
by  the  other  partners,  for  it  was  held  in 
Brown  Janson  v.  Hutchinson  that  the  discretion 
given  by  the  Partnership  Act  (section  23)  to 
direct  accounts  should  only  be  exercised  under 
special  circumstances,  e.g.,  with  a  view  to  a 
dissolution  ;  so  that  although  a  receiver  of  a 
partner's  share  may  not  be  entitled  to  an 
account  during  the  continuance  of  the  partner- 
ship, he  would,  on  a  dissolution,  be  entitled 
to  a  full  account  of  the  realisation  of  the 
assets. 


Partnership  Debts  and  Liabilities. — Partner- 
ship debts  are  joint  only,  with  the  following 
exceptions  :  — 

(i)  The  estate  of  a  deceased  partner  is  also 
severally  liable  in  respect  of  debts 
incurred  whilst  he  was  a  partner  (but 
subject  to  the  prior  payment  of  his 
separate  debts).     (Section  9.) 

(2)  Partners  are  jointly  and  severally 
liable  in  respect  of  any  loss  or  injury 
done 

[a)  To  a  person  not  a  partner  by 
reason  of  a  wrongful  act  or  omis- 
sion of  a  partner  either  in  the 
ordinary  course  of  business  or  in 
pursuance  of  his  co-partners' 
authority,  and 

{h)  Where  one  partner  within  the 
scope  of  his  apparent  authority 
receives  money  or  property  of  a 
third  person  and  misapplies  Id,  or 
the  firm  in  the  ordinary  scope  of 
business  receives  money  or  pro- 
perty of  a  third  person,  and  any 
one  of  the  partners  misapplies  it 
whilst  it  is  in  the  custody  of  the 
firm.     (Sections  10,  11,  12.) 

Where  a  partner,  being  a  trustee,  makes 
improper  use  of  trust  moneys  in  the  business, 
or  on  account  of  the  partnership,  no  other 
partner  is  liable  therefor  to  the  persons  bene- 
ficially interested,  provided  he  was  not  aware 
of  the  breach  of  trust ;  but  the  trust  money 
can  be  recovered  if  still  in  the  possession  of 
the  firm  or  under  its  control.     (Section   13.) 

A  person  who  is  admitted  as  a  partner  into 
an  existing  firm  does  not  thereby  become 
liable  for  debts  incurred  previous  to  his 
admission,  nor  does  retirement  itself  release 
a  partner  from  debts  of  the  firm  incurred 
previous  to  retirement,  but  a  retiring  partner 
may  be  so  released  by  a  tripartite  agreement 
between  :  — 

(i)  The  retiring  partner. 

(2)  The  new  firm. 

(3)  The  creditors. 

The  assent  of  the  creditors  is  essential,  but 
it  need  not  be  given  expressly,  for  it  may  be 
inferred  from  a  course  of  dealing.  (Section 
I7-) 
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This  contract  of  substituted  liability 
whereby  a  creditor  accepts  a  new  firm  for  an 
old  one,  or  one  debtor  for  another,  is  called 
novation. 

Where  a  person  deals  with  a  firm  after  a 
change  in  its  constitution,  he  is  entitled  to 
treat  all  apparent  members  of  the  old  firm  as 
still  being  members  of  the  firm  until  he 
receives  notice  of  the  change.  (Section  36 
(I)-) 

Thus,  a  retiring  partner  ordinarily  remains 
liable  for  existing  debts,  and,  with  three 
exceptions  (below),  he  may  be  held  liable  for 
debts  incurred  after  his  retirement  unless  he 
has  given  due  notice  thereof.  (Section  36 
(2).)  ' 

An  advertisement  in  the  Gazette  is  deemed 
sufficient  notice  to  all  who  have  not  had 
dealings  with  the  firm — that  is  to  say,  to  the 
world  at  large,  but  it  is  necessary  to  give 
separate  notices  to  all  those  who  have  had 
dealings  with  the  firm.  No  special  form  of 
notice  is  necessary ;  it  is  sufficient  to  prove 
that  notice  has,  in  fact,  been  given.  (Sec- 
tion 36  (2).) 

On  the  (i)  death,  or  (2)  bankruptcy,  of  a 
partner,  or  (3)  the  retirement  of  a  dormant 
partner,  the  estate  of  such  partner,  or  deceased 
partner,  as  the  case  may  be,  is  not  liable  for 
partnership  debts  contracted  after  the  death, 
bankruptcy,  or  retirement,  respectively.  {See 
Holding  out.)     (Section  36  (3).) 

Rights  and  Duties. — Partners  may,  to  a  great 
extent,  regulate  the  terms  of  their  partner- 
ship, but  they  cannot  affect  the  rights  of  third 
parties. 

In  the  absence  of  agreement  to  the  contrary, 
the  Partnership  Act  1890,  section  24,  deter- 
mines the  rights,  interests,  and  duties  of  the 
partners,  such  as  : — 

(i)  Equal  distribution  of  profits  or  contri- 
bution to  losses. 

(2)  No  interest  payable  in  respect  of  capital, 
but  interest  allowed  at  5  per  cent,  on 
distinct  advances. 

(3)  Every  partner  entitled  to  be  indemnified 
in  respect  of  payments  properly  made 

•  for  the  firm. 

(4)  No  partner  entitled  to  remuneration  for 
his  services. 
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(5)  Every  partner  may  take  part  in  the 
management  of  the  business. 

(6)  No  person  to  be  introduced  as  a 
partner  without  the  consent  of  all  the 
partners. 

(7)  Differences  on  ordinary  matters  to  be 
decided  by  a  majority  of  the  partners, 
but  no  change  to  be  made  in  the  nature 
of  the  business  without  the  consent  of 
all  the  partners. 

(8)  Partnership  books  to  be  kept  at  the 
principal  place  of  business,  and  every 
partner  to  have  acce3S  to  them  and  a 
right  to  make  copies  thereof. 

Note. — The  right  to  inspect  the  books 
and  copy  same  or  make  abstracts  there- 
from may  be  exercised  by  the  duly 
authorised  agent  of  a  partner.  {Bevan 
V.  Webb,  App.  Cas.  1901.) 

A  partner  cannot  be  expelled  by  a  majority 
of  the  partners  unless  such  a  power  has  been 
conferred  b}'  express  agreement  between  the 
partners.     (Section  25.) 

Dissolution. — A  partnership  may  be  dis- 
solved by  : — 


C. 


(i)  Effluxion  of  time. 

(2)  Termination  of  a  single  ad- 
venture. 

(3)  Proper  notice  by  any  partner. 

(4)  Death  of  any  partner  (as  re- 
gards the  surviving  partners, 
or  the  deceased's  representa- 
tives). 

(5)  Bankruptcy  ot  any  partner 
(as  regards  all  the  partners). 

(i)  Death  of  any  partner  (as  re- 
gards the  deceased). 

(2)  The  happening  of  an  event 
which  makes  the  partnership 
business  unlawful. 

(3)  Assent  of  all  the  partners. 

(4)  Decree  of  the  Court. 

The  appointment  of  a  receiver, 
or  the  making  of  a  charging  order, 
against  a  partner's  interest  in  re- 
spect of  his  separate  debt. 

(Sections  32,  33  and  34.) 


Subject  to 
any  agree- 
ment be- 
tween the 
partners. 


Ipso  facto. 


\    At  the   op- 
I      tion         of 
the    other 
)      partners. 


In  the  case  of  dissolution  arising  from  the 
bankruptcy  of  any  one  partner,  such  dissolu- 
tion would  date  from  the  "act  of  bankruptcy," 
and  it  would  be  upon  that  date  that  the 
trustee  or  the  bankrupt  partner  would  require 
the  accounts  of  the  partnership  to  be  made 
up,  provided  (i)  that  he  would  be  entitled  to 
an  account  of  the  profits  earned  since  the 
commencement  of  the  bankruptcy,  by  the 
employment  of  the  capital  (if  any)  of  the 
bankrupt  partner,  and  (2)  that  the  trustee 
could  not  avoid  bond  fide  transactions  of  the 
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firm  with  third  parties  having  no  notice  of 
the  act  of  bankruptcy,  and  duly  completed 
before  the  date  of  the  receiving  order. 

The  Court  may  decree  a  dissolution  of 
partnership  upon  application  in  any  of  the 
following  cases  : — 

(i)  Where  a  partner  is  found  a  lunatic  by 
inquisition,  oris  shown  to  the  satisfac- 
tion of  the  Court  to  be  permanently  of 
unsound  mind.  In  such  a  case  applica- 
tion may  be  made  either  on  behalf  of 
that  partner  or  by  any  other  partner. 

(2)  When  a  partner,  other  than  the  partner 

suing  : — 

(a)  Becomes  in  any  way  permanently 
incapable  of  performing  his  part  of 
the  partnership  contract. 

(b)  Has  been  guilty  of  conduct  which, 
in  the  opinion  of  the  Court,  is 
prejudicial  to  the  partnership  busi- 
ness. 

(c)  Wilfully  or  persistently  commits  a 
breach  of  the  partnership  agree- 
ment. 

(d)  So  conducts  himself  in  partnership 
matters  that  it  is  not  reasonably 
practicable  for  the  other  partner,  or 
partners,  to  carry  on  business  with 
him. 

(3)  When  the  partnership  business  can 
only  be  carried  on  at  a  loss,  or  where 
circumstances  have  arisen  which,  in 
the  opinion  of  the  Court,  render  it  just 
and  equitable  that  the  partnership  be 
dissolved.     (Section  35.) 

Distyihution  of  Assets.  —  In  settling  the 
accounts  between  partners  after  a  dissolution, 
the  following  rules  are  to  be  observed  : — 

A .  Losses,  including  losses  and  deficiencies 
of  capital,  shall  be  first  paid  out  of 
profits,  next  out  of  capital,  and  lastly, 
if  necessary , by  the  partners  individually 
in  the  proportion  in  which  they  were 
entitled  to  share  profits. 

B.  The  assets  of  the  firm,  including  any 
sums  contributed  by  the  partners,  to 
makeup  losses  or  deficiencies  of  capital, 
are  to  be  applied  : — 

(i)  In  paying  the  debts  of  the  firm  to 
persons  who  are  not  partners. 


(2)  In  paying  to  each  partner  rateably 
what  is  due  from  the  firm  to  him 
for  advances  as  distinguished  from 
capital. 

(3)  In  paying  to  each  partner,  rateably, 
what  is  due  from  the  firm  to  him  in 
respect  of  capital. 

(4)  The  ultimate  residue,  if  any,  is  to 

be  divided  among  the  partners  in 
the  proportion  in  which  profits  are 
divisible.     (Section  44.) 
After  first  paying  the  "  external  debts  "  of 
the  firm,  the  above  rules  as  to  the  incidence 
of  losses  and   as   to   the   distribution  of  the 
assets  may  be  modified  as  between  the  part- 
ners themselves  in   any  way  they  may  think 
fit.     {See  Articles   of   Partnership,  Dormant 
Partner,  Firm,  Goodwill,  Holding  out,  Joint 
and    Separate    Estates,     Nominal     Partner, 
Partnership   at   Will,    Postponed    Creditors, 
Societe  en  commandite .) 

Partnership      at      Will.— A     partnership 
determinable  at  the  will  of  any  partner. 
The  Partnership  Act  1890  provides  : — 

Where  no  fixed  term  has  been  agreed 
upon  for  the  duration  of  the  partnership, 
any  partner  may  determine  the  partnership 
at  any  time  on  giving  notice  of  his  inten- 
tion so  to  do  to  all  the  other  partners. 
(Section  26  (i).) 

Where  a  partnership  entered  into  for  a 
fixed  term  is  continued  after  the  term  has 
expired,  and  without  any  express  new  agree- 
ment, the  rights  and  duties  of  the  partners 
remain  the  same  as  they  were  at  the  expira- 
tion of  the  term,  so  far  as  is  consistent  with 
the  incidents  of  a  partnership  at  will. 
(Section  27  (i).) 

Part  Owners. — See  Co-Owners. 

Part  Payment. — Part  payment  is  one  of  the 
alternative  requirements  of  the  Sale  of  Goods 
Act,  1893,  (q.v.,)  as  evidence  of  a  contract  for 
the  sale  of  goods  of  the  value  of  ;^io  or 
upwards.  Part  payment  will  (in  certain 
cases)  operate  as  a  revival  of  the  Statutes  of 
Limitations.   {See  Acknowledgment  of  Debt.) 

Party  Wall. — Where  a  wall  separating  adjoin- 
ing properties  is  used  in  common  by  the 
owners,  it  is  presumptive  evidence  that  the 
wall  and  the  ground  on  which  it  stands 
belong  equally  to  the  adjoining  owners. 
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Passive  Debt. — One  upon  which  no  interest 
is  being  paid,  and  which  is  not  being  reduced 
by  payments  on  account,  as  distinct  from  an 
active  debt,  which  has  one  or  both  of  the 
above  characteristics. 

Passive  Trust. —One  which  does  not  involve 
any  active  duties. 

Past  Consideration.— 5t^^  Consideration. 

Patent  Agent.— The  Patents,  &c..  Act  1888 
provides  that  a  person  is  not  entitled  to 
describe  himself  as  a  "patent  agent"  (for 
obtaining  patents  in  the  United  Kingdom) 
whether  by  advertisement  in  any  document 
issued  by  him  or  otherwise,  unless  he  is 
registered  as  a  patent  agent  under  the  Act. 
A  person  who  knowingly  contravenes  this 
provision  is  liable  to  a  fine  of  £10, 

Patent  Right.  —  The  exclusive  privilege 
granted  by  the  Crown  to  the  true  and  first 
inventor  of  a  new  manufacture,  or  method  of 
making  articles   according  to  his  invention. 

The  duration  of  a  patent  when  granted  is 
14  years,  but  every  patent  ceases  on  failure  of 
the  patentee  to  make  the  prescribed  pay- 
ments, unless  he  can  show  that  the  default 
arose  through  an  accident  or  mistake.  A 
patentee  may  petition  the  Judicial  Committee 
of  the  Privy  Council  for  an  extension  of  the 
term  of  his  patent,  but  the  petition  must  be 
presented  at  least  six  months  before  the  ex- 
piration of  the  term.  If  the  Committee  are 
of  opinion  that  the  patentee  has  been 
inadequately  remunerated  by  his  patent,  it 
may  be  extended  for  a  further  term,  but  not 
exceeding  seven  years,  or  under  exceptional 
circumstances  not  exceeding  14  years. 

The  fees  payable  on  obtaining  patents  and 
on  the  renewal  thereof  are  : — 

On  application   for  provisional 

protection        ..  ..  ..        £1 

On  filing  complete  specification        £1 

On  certificate  of  renewal  before 
the  expiration  of  4  years  from 
date  of  patent  . .  . .      /50 

The  like  before  the  end  of  7 
years,  or  in  the  case  of  patents 
granted  after  the  commence- 
ment of  the  Act,  before  the 
end  of  8  years..         ..  ..     /loo 


The  renewal  fees  may,  however,  be  paid  in 
annual  instalments  as  prescribed  by  the  Act 
(Patents,  &c..  Act  1883). 

Although  a  corporate  body,  such  as  a  regis- 
tered company,  cannot  be  "  the  true  and  first 
inventor,"  within  the  meaning  of  the  Patent 
Acts,  the  corporation  may  (in  conjunction 
with  the  true  and  first  inventor)  apply  for  a 
patent. 

With  regard  to  the  treatment  of  patent 
rights  in  the  Balance  Sheet  of  a  company, 
see  title  Profits  Available  for  Dividend. 

Apart  from  the  question  of  valuation,  how- 
ever, an  auditor  should  first  require  the 
production  of  all  the  necessary  documents  to 
show  that  the  patents  which  are  taken  credit 
for  in  the  Balance  Sheet  are  actually  in  force; 
and  he  should  further  take  note  of  the 
number  of  years  which  the  patents  have 
respectively  to  run,  so  that  he  may  properly 
form  an  opinion  as  to  whether  or  not  suffi- 
cient depreciation  (if  any)  has  been  provided 
for,  and  report  thereon  should  he  think  it 
necessary. 

Pawn  (or  Pledge).— A  transfer  of  the  pos- 
session of  property  (chattels  personal  cor- 
poreal) by  one  person  (the  transferor,  pledgor 
or  pawnor)  to  another  (the  transferee,  pledgee 
or  pawnee)  to  be  retained  by  the  latter  as 
security  for  the  payment  by  the  pledgor  of  a 
sum  of  money  or  the  performance  by  him  of 
any  other  specified  engagement. 

In  a  pledge,  a  special  property  (only)  in  the 
subject  matter  passes  to  the  pledgee,  the 
general  property  therein  remaining  in  the 
pledgor. 

On  the  expiration  of  the  period  for  which 
the  pledge  was  given,  or  in  default  of  a  fixed 
period,  at  any  time,  the  pledgor  may  "  redeem 
the  pledge  "  and  recover  possession  of  the 
subject  matter  of  pledge,  upon  payment  or 
tender  of  the  sum,  or  on  performing  the 
engagement,  for  which  the  pledge  was  given 
as  security.  On  the  other  hand,  when  the 
date  fixed  for  the  payment  of  the  sum  of 
money  has  arrived,  if  a  power  of  sale  ex- 
pressly or  impliedly  has  been  given  to  the 
pledgee,  he  may  sell  the  property  and  repay 
himself  out  of  the  proceeds. 

Where  no  date  for  payment  has  been  fixed, 
the  pledgee  should  first  demand  payment  of 
his  debt,  and  then,  on  default,  give  reasonable 
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notice  to  the  pledgor  of  his  intention  to 
realise  his  security  if  he  is  not  paid  by  a 
stated  date. 

The  pledgee's  remedy  against  the  security 
is  by  sale  only,  and  any  surplus  out  of  the 
proceeds  must  be  handed  over  to  the  pledgor  ; 
on  the  other  hand,  should  there  be  a 
deficiency,  the  pledgee  has  a  right  of  action 
for  the  balance  due,  for  a  pledge  is  only  a 
collateral  security. 

The  rights  and  liabilities  of  the  pledgee  in 
respect  of  the  subject  matter  ot  the  pledge 
may  be  summarised  thus  : — 

(i)  If  expensive  to  keep,  such  as  a  horse 
or  cow,  he  may  use  same  in  a  reason- 
able manner,  e.g. ,  he  may  ride  the  horse 
or  milk  the  cow,  by  way  of  recompense 
for  the  cost  of  keep. 

(2)  If  the  subject  matter  would  be  "  the 
worse  for  the  use "  {e.g.,  a  suit  of 
clothes)  the  pledgee  must  not  use 
same. 

(3)  If  use  is  really  necessary  for  the  due 
preservation  of  the  property,  then  use 
of  same  is  not  only  justifiable  but 
indispensable  to  a  proper  discharge  of 
the  pledgee's  duty  towards  the  pledgor. 

(4)  If  the  use  will  neither  improve  nor  in 
any  way  prejudice  the  property,  the 
pledgee  may  use  same. 

(5)  The  pledgee  is  liable  for  ordinary 
neglect  whilst  he  is  in  possession  of 
the  property,  but  if  he  detains  the 
property  after  tender  of  the  amount 
for  which  it  is  security,  he  becomes  an 
insuvev,  and,  as  a  consequence,  will  be 
absolutely  responsible  for  any  loss  or 
injury  to  the  property. 

(6)  Expenses  incurred  by  the  pledgee,  in 
respect  of  the  subject  matter  of  the 
pledge,  must  be  reimbursed  by  the 
pledgor  if  such  expenditure  was  neces- 
sary, but  to  the  extent  of  any  expen- 
diture which  was  merely  useful,  the 
pledgor  is  not  bound  to  reimburse, 
unless  such  expenditure  was  incurred 
by  his  express  or  implied  authority. 

A  contract  of  pledge  may  be  terminated  or 
extinguished : — 

(i)  By  payment  or  other  discharge  of  the 
debt,  or  fulfilment  of  the  engagement. 


in  respect  of   which  the   pledge  was 
given. 

(2)  By  extinguishing  the  debt,  thereby 
extinguishing  the  right  to  the  pledge. 

(3)  By  accepting  a  higher  or  different 
security  in  respect  of  the  same  debtor 
engagement,  without  reserving  a  right 
to  retain  the  subject  matter  of  pledge. 

(4)  By  the  perishing  of  the  property 
itself. 

(5)  By  any  act  ot  the  pledgee  showing  a 
renunciation,  release,  or  waiver  of  the 
pledge  or  the  subject  matter  thereof, 
^.^.,  deliberately  returning  the  property 
to  the  pledgor.  [See  Factor,  Hypo- 
thecation, Lien,  Pawnbroker.) 

Pawnbroker. — The  business  of  pawnbrokers 
is  now  regulated  by  the  Pawnbrokers  Act 
1872,  which,  however,  only  applies  to  loans 
of  money  not  exceeding  ;^io.  As  to  loans 
between  forty  shillings  and  ;^io,  a  special  con- 
tract may,  however,  be  made  ^with  a  pawn- 
broker outside  of  the  Act.  The  rate  of  interest 
which  may  be  taken  by  a  pawnbroker  is — 
on  pledges  for  sums  not  exceeding  ten 
shillings,  one  halfpenny  for  every  two  shill- 
ings (or  part)  per  month  ;  after  the  first 
month,  less  than  fourteen  days  is  counted 
as  half  a  month  ;  fourteen  days  and  not 
exceeding  one  month  as  one  month,  whilst  one  . 
halfpenny  is  payable  for  the  ticket.  On 
pledges  for  sums  exceeding  ten  shillings,  the 
rate  is  the  same  as  above,  but  one  penny  is 
payable  for  the  ticket ;  on  pledges  above  forty 
shillings,  one  halfpenny  per  month  (or  part) 
for  every  2s.  6d.  (or  part),  and  one  penny  for 
the  ticket.  These  rates  must  be  printed  on 
the  tickets. 

Pledges  are  redeemable  within  one  year 
and  seven  days  from  the  day  of  pawning. 
Pledges  of  ten  shillings  or  under  become  the 
absolute  property  of  the  pawnbroker  after 
that  date. 

Pledges  of  upwards  of  ten  shillings  are 
redeemable  until  actual  sale,  but  such  sale 
must  be  by  public  auction,  and  at  any  time 
within  three  years  after  the  auction  the 
holder  of  the  pawnticket  may  inspect  the 
pawnbroker's  sale  books,  or,  the  "  filled  in  " 
particulars  in  the  catalogue  of  the  auction  on 
payment  of  one  penny,  and  if  the  proceeds 
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of  sale  would  show  any  surplus,  after  de- 
ducting the  amount  of  the  loan  and  interest 
due  at  the  time  of  sale,  the  pawnbroker  must, 
on  demand,  pay  such  surplus  to  the  holder 
of  the  pawnticket,  but  a  deficiency  made  on 
the  sale  of  any  other  pledge  by  the  same 
pledgor  within  12  months  before  or  after 
such  surplus  is  obtained  may  be  set  off 
against  the  amount  otherwise  payable.  The 
pawnbroker  must  produce  the  pledge  to  the 
holder  of  the  ticket,  who  is  presumed  to 
be  the  owner.  A  pawnbroker  must  take  out 
a  licence,  and  pay  an  excise  duty  of  /y  los. 
per  annum  for  each  pawnbroker's  shop  kept 
by  him.  The  licence  is  only  granted  on  pro- 
duction of  a  magistrate's  certificate.  If  the 
pawnbroker  trades  in  plate  (without  regard  to 
weight)  he  must  pay  an  additional  duty  of 
£5  15s.  per  annum. 

Payment. — See   Appropriation  of  Payments, 
Tender,  Voucher. 

Payment   for    honour  supra  protest.— 

Where  a  bill  has  been  protested  for  non- 
payment, any  person  may  intervene  and  pay 
it  for  the  honour  of  any  party  liable  thereon, 
or  tor  the  honour  of  the  person  for  whose 
account  it  is  drawn. 

Where  two  or  more  persons  offer  to  pay 
for  the  honour  of  different  parties,  the  person 
whose  payment  will  discharge  most  parties 
shall  have  the  preference. 

Payment  for  honour  in  order  to  operate  as 
such,  and  not  as  a  mere  voluntary  payment 
must  be  attested  by  a  notarial  act,  which  may 
be  appended  to  the  protest. 

On  payment  of  the  bill,  and  the  notarial 
expenses  incidental  to  its  dishonour,  the  payer 
for  honour  is  entitled  to  receive  the  bill  and 
the  protestf  and  all  parties  subsequent  to  the 
party  for  whose  honour  the  bill  was  paid,  are 
discharged,  but  the  payer  for  honour  is  sub- 
rogated for  and  succeeds  to  the  rights  and 
duties  of  the  holder  as  regards  the  party  for 
whose  honour  he  has  paid,  and  all  parties 
liable  to  that  party.  Where  the  holder  of  a 
bill  refuses  to  receive  payment  supra  protest 
he  loses  his  right  of  recourse  against  any 
party  who  would  have  been  discharged  by 
such  payment.  (1882  Act,  section  68.)  [See 
Acceptance  for  honour  supra  protest.) 

Pecuniary  Legacy.— 5^^  Legacy. 


Penalty. — A  sum  payable  by  way  of  punish- 
ment ;  a  sum  specified  in  a  contract  as  being 
payable  in  the  event  of  non-performance,  the 
amount  being  the  maximum  sum  recover- 
able, but  reducible  in  proportion  to  the  actual 
damage  sustained.  A  penalty  must  be  dis- 
tinguished from  liquidated  damages  {q.v.). 

Peppercorn  Rent. — A  nominal  rent,  stipu- 
lated for  primarily  as  a  mere  acknowledgment 
of  tenure. 

Per  Capita. — By  the  number  of  heads  (indivi- 
duals), as  against /J^y  stirpes,  by  the  number  of 
families.  Thus,  if  a  man  leaves  his  property 
among  all  his  grandsons,  and  has  seven  grand- 
sons, one  of  whom  is  an  only  son,  and  the  other 
six  are  brethren,  then,  if  the  division  he  per 
stirpes,  the  "  only  son  "  would  take  one  half  of 
the  goods  and  the  other  half  would  be  divided 
among  the  other  six  grandsons  ;  but  if  the 
division  be  per  capita,  then  each  of  the  seven 
grandsons  would  take  an  equal  seventh  part. 

Percentage. — A  sum  or  number  either  con- 
crete or  in  the  abstract  denoting  a  ratio  to 
one  hundred. 

A  percentage  may  represent  an  allowance, 
a  discount,  a  commission,  remuneration,  or 
the  like. 

When  commercial  or  other  results  are  re- 
duced to  "percentages"  for  the  purpose  of 
comparison,  the  latter  are  really  a  type  of 
average  recorded  upon  a  common  base. 

Where  several  independent  results  have 
been  reduced  to  percentages  for  comparative 
purposes,  the  average  of  those  percentages  is 
not  the  percentage  of  the  whole  of  the 
"results"  taken  together:  In  order  to 
obtain  the  "all  round"  percentage  the 
individual  percentages  must  be  ignored,  and 
the  whole  of  the  results  (themselves)  must 
be  added  together,  so  that  the  required  per- 
centage may  be  specially  computed. 

Thus:  — 

30  is  15  per  cent,  of  200 
40  is  10     ,,      400 

70  600 

The  average  of  15  and  10  is  12 J,  but  the  true 
percentage  of  the  aggregate  result  is  ii§. 

Profits  are  compared  by  means  of  per- 
centages, and  they  may  be  either  based  upon 
cost  or  selling  price.    The  more  usual  method 
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is  to  make  the  calculation  upon  the  selling 
price,  but  this  is  undoubtedly  an  impure 
method,  mathematically  speaking.  In  taking 
the  sale  price  as  the  base,  the  profit  is  neces- 
sarily included  therein — thus  the  base  will 
vary-  with  the  profits,  although  the  underlying 
motive  of  comparison  by  means  of  per- 
centages is  to  reduce  results  to  a  common  base. 

This  variation  is,  moreover,  uncontrolled 
by  any  principle,  being,  in  the  case  of  a  large 
proportion  of  profit,  entirely  disproportionate 
to  the  variation  caused  by  a  smaller  rate  of 
profit.  As  an  instance,  10  per  cent,  of  profit 
computed  upon  the  cost  price  is  equal  to 
9^  per  cent,  when  the  same  result  is  taken 
upon  the  selling  price,  but  if  50  per  cent,  of 
profit  on  cost  prices  be  computed  upon  selling 
prices  it  will  only  show  33^  per  cent.  Fur- 
thermore, as  the  sale  price  is  composed  of  the 
cost  price  and  the  profit,  the  latter  cannot 
exceed  the  sale  price,  from  which  it  follows 
that  a  profit  based  upon  selling  prices  cannot 
exceed  100  per  cent.,  nor  even  equal  100  per 
cent.,  if  the  goods  have  cost  anything  at  all. 
None  of  these  impurities  or  limitations  exist 
in  connection  with  a  cost  price  **  percentage." 
Of  course  a  given  percentage  computed  upon 
the  cost  will  always  show  a  certain  other 
percentage  if  the  same  result  as  regards 
profits  is  computed  upon  selling  prices,  i.e., 
10  per  cent,  based  upon  cost  is  at  all  times 
equivalent  to  g^  per  cent,  of  the  selling 
price  :  50  per  cent,  of  cost  is  always  equal  to 
33 J  P^r  cent,  of  sale  price  and  so  on  :  There- 
fore, so  long  as  the  rate  of  profit  is  under  25 
per  cent.,  and  does  not  vary  greatly,  com- 
parisons of  results  based  on  selling  prices 
will  not  be  as  misleading  as  they  would  be 
otherwise,  and  may  be  adopted  without  great 
danger,  provided  the  nature  of  the  base  upon 
which  they  are  computed  is  always  borne  in 
mind.  It  is  often  urged  that  a  sale  price 
percentage  is  adopted  on  the  score  of 
convenience,  the  cost  of  the  articles  being 
difficult  to  ascertain  on  account  of  the 
difference  of  stocks  and  other  obscuring 
elements.  But  the  cost  incurred  in  respect  of 
the  sales  effected,  can  be  obtained  by  a  simple 
expedient,  so  soon  as  the  amount  of  profit  has 
been  ascertained.  As  above  stated,  the  cost 
and  profit  combined  equal  the  selling  price — 
therefore,  if  the  amount  of  profit  be  deducted 
from  the  net  sales,  the  cost  of  the  goods  sold 


must  be  the  result,  quite  independently  of 
the  question  of  purchases,  differences  of 
stocks,  &c. 

The  following  extract  will  show  that  the 
cost  price  percentage  is  not  only  the  true  basis 
mathematically,  but  is  also  in  accord  with 
economic  principles : — 

' '  The  capitalist,  then,  may  be  assumed 
"  to  make  all  the  advances  and  receive  all 
"  the  produce.  His  profit  consists  of  the 
"  excess  of  the  produce  over  the  advances  ; 
"his  rate  of  profit  is  the  rate  which  that 
*'  excess  bears  to  the  amount  advanced." 
[John  Stuart  Mill.] 

When  considering  and  comparing  percent- 
ages it  should  be  remembered  that  where 
there  is  a  wide  divergence  of  results  as 
between  one  transaction  (or  article)  and 
another,  the  percentage  of  the  whole  of  the 
results  will  not  give  an  accurate  idea  as 
regards  the  type  of  the  results  obtained,  e.g., 
suppose  ;^iio  of  sales  of  certain  articles 
produced  ;^io  profit,  and  another  ;^240  of 
sales  of  other  goods  produced  £40  profit,  the 
resultant  percentage  from  a  combination  of 
these  two  classes  of  trading  would  give  the 
aggregate  result,  but  it  would  not  give  an 
accurate  idea  of  the  type  of  transactions  as 
regards  profit  earned .  Basing  the  percentages 
upon  cost  prices  it  will  be  seen  that  the  10  per 
cent,  in  one  case  and  the  20  per  cent,  in  the 
other  show  i6§  per  cent,  profit  on  cost  i-n 
respect  of  the  whole  of  the  sales,  which 
result  is  not  typical  of  either  of  the  individual 
results  referred  to.  This  is  inseparable  from 
any  system  of  averages,  but  where  there  are 
known  to  be  wide  divergences  of  result, 
percentages  are  more  in  accord  with  the 
actual  type  of  transaction  if  the  subject 
matter  is  classified  before  being  reduced  to 
the  form  of  percentage. 

Perils  of  the  Sea. — "All  marine  casualties 
"resulting  from  the  violent  action  of  the 
"  elements,  as  distinguished  from  their  silent 
"influence  upon  the  fabric  of  the  vessel — 
"  casualties  \vhich.  may  and  not  consequences 
"  which  must  occur." 

Perils  on  the  sea  is  a  much  wider  term  than 
perils  of  the  sea. 

Permanent  Building  Society.— 5^^  Ter- 
minating Building  Society. 
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Permit.— A  licence  or  instrument  granted  by 
the  officers  of  excise,  certifying  that  the 
excise  duties  on  certain  goods  have  been  paid, 
and  permitting  the  removal  of  the  goods  from 
one  place  to  another. 

Perpetual  Debentures.— 5^^  Irredeemable 
Debentures. 

Perpetuity. — Unlimited  duration.  {See  Accu- 
mulation of  Income.) 

Per  Procuration  (per  pro).— By  procura- 
tion ;  an  agency.  Bills  of  exchange  may  be 
drawn,  accepted  or  indorsed,  by  procuration, 
if  the  agent  has  authority  for  such  purpose, 
but  a  signature,  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited 
authority  to  sign,  and  the  principal  is  only 
bound  by  such  signature  if  the  agent  in  so 
signing  was  acting  within  the  limits  of  his 
authority.     (1882  Act,  section  25.) 

An  infant  cannot  (as  principal)  draw  or 
sign  a  cheque,  for  he  cannot  give  his  banker 
a  legal  discharge,  but  if  a  customer  authorises 
a  minor  to  sign  cheques  on  his  behalf,  such 
cheques  will  be  duly  honoured  by  the  banker. 

Person. — The  Interpretation  Act  1889  provides 
that  "  in  this  Act,  and  in  every  Act  passed 
"  after  the  commencement  of  this  Act,  the 
'*  expression  '  person '  shall,  unless  the  con- 
"  trary  intention  appears,  include  any  body 
'•of  persons,  corporate  or  unincorporate." 
{See  Fictitious  Person.) 

Personal  Accounts  are  those,  which  show  the 
state  of  the  account  between  a  trader  and 
every  person  with  whom  he  has  had  dealings, 
whether  for  buying,  selling,  borrowing,  lend- 
ing, banking,  or  otherwise.  They  resolve 
themselves  into  two  main  heads,  viz.. 
Debtors  and  Creditors.  {See  Sectional 
Ledgers.) 

Personal  Ledger. — One  used  for  separately 
recording  the  Personal  Accounts  of  a  trader. 

Personal  Property. — Money,  goods,  leases 
for  years  (however  long),  furniture  and  other 
chattels,  as  distinct  from  real  property,  which 
includes  freehold  houses,  lands,  &c. 

"  It  is  a  clear  proposition  .  .  .  that 
"  personal  property  has  no  locality  ;  .  .  . 
"  that  is,  not  that  personal  property  has 
"  no  visible  locality,  but  that  it  is  subject 


"  to  that  law  which  governs  the  person  of 
"the  owner.  With  respect  to  the  dis- 
'*  position  of  it,  with  respect  to  the  trans- 
"  mission  of  it,  either  by  succession  or  the 
*'  act  of  the  party,  it  follows  the  law  of  the 
"person."     [Rosslyn.] 

Shares  in  the  capital  of  a  company  regis- 
tered under  the  Companies  Acts  1862  to  1900, 
are  personal  estate  (1862  Act,  section  22),  but 
in  rare  instances  shares  in  corporations  such 
as  the  New  River  Company,  and  the  River 
Avon  Navigation,  have  been  held  to  be  real 
estate.  These  are,  however,  corporations  of 
very  long  standing,  the  shares  of  corpora- 
tions of  more  recent  creation  under  special 
Acts  of  Parliament  being  deemed  personal 
estate.  Per  contra,  where  land  (or  any 
heritable  interest  therein)  has  become  part- 
nership property,  it  shall,  unless  the  contrary 
intention  appears,  be  treated  as  between 
the  partners  (including  the  representatives  of 
a  deceased  partner)  and  also  as  between  the 
heirs  of  a  deceased  partner  and  his  executors 
or  administrators  as  personal  or  movable  and 
not  real  (or  heritable)  estate.  (Partnership 
Act  1890,  section  22.} 

Personal  Representatives. — Executors  or 
administrators.  (S^^  Administration,  Letters 
of  Executor,  Land  Transfer  Act,    &c.) 

Personalty. — See  Personal  Property. 

Per  stirpes. — See  Per  capita. 

Per  testes. — See  Probate. 

Petition  in  Bankruptcy. — See  Bankruptcy 
Petition. 

Petitioning  Creditor.— A  creditor  who  pre- 
sents a  petition  to  the  Court  for  a  receiving 
order  in  respect  of  the  estate  of  a  debtor,  or 
a  winding-up  order  in  respect  of  a  company 
indebted  to  the  petitioner.  {See  Bankruptcy 
Petition,  Petition  to  wind  up  a  Company.) 

Petition   to  Wind   up   a  Company.— An 

application  to  the  Court  to  wind  up  a 
company  (registered  under  the  Act  of  1862) 
must  be  by  petition.  The  petition  may  be 
presented  by  the  company,  or  by  any  creditor 
or  duly  qualified  contributory,  or  one  or  more 
of  such  parties,  either  together  or  separately. 
In  the  case  of  a  life  assurance  company,  a 
policy-holder  also  has  a  right  to  present  a 
petition. 
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When  the  paid-up  capital  of  the  company 
does  not  exceed  ;^io,ooo,  and  the  registered 
office  is  situate  within  the  jurisdiction  of  a 
County  Court  having  jurisdiction  under  the 
Winding  up  Act,  1890,  a  petition  may  be 
presented  in  that  Court. 

In  other  cases,  the  petition  must  be  pre- 
sented in  the  High  Court  or  Palatine  Courts, 
as  the  case  may  be. 

Upon  every  petition  to  wind  up  a  com- 
pany, a  fee  stamp  of  £z  is  payable. 

Although  the  Act  of  1862  provided  that 
any  contributory  might  present  a  petition  for 
winding-up,  section  40  of  the  Act  of  1867 
imposes  certain  qualifications  upon  contribu- 
tories. 

A  contributory  shall  not  be  capable  of 
presenting  a  petition  for  winding-up  unless: — 

(i)  The  members  of  the  company  are 
reduced  to  less  than  seven  in  number ; 
or 

(2)  His  shares,  or  some  of  them,  were 
originally  allotted  to  him  ;  or 

(3)  The  shares,  or  some  of  them,  have 
been  registered  in  his  name  and  held 
by  him  for  a  period  of  at  least  six 
months  during  the  18  months  prior  to 
the  winding-up  ;  or 

(4)  The  shares  have  devolved  upon  him 
through  the  death  of  a  former  holder. 

Note. — The  time  during  which  the 
shares  may  have   been  registered    in 
the  name  of  the  wife  of  the  contribu- 
tory, either  before  or  after  marriage, 
or  a  trustee  for  the  wife  or  contribu- 
tory, may  be  treated  as  part  of  the  six 
months    referred    to    in    heading    (3) 
above. 
Under  ordinary  circumstances  a  contribu- 
tory, who  has  not  paid  any  calls  which  may 
have  been   made  in  respect   of  his  shares, 
cannot  present  a    petition  to  wind  up    the 
company,  but  he  might  be  permitted  to  do 
so  if  he  made  out  a  special  case  and  paid  his 
calls  into  Court,  or  gave  an  undertaking  to 
do  so.     {Crystal  Reef  Co.,  1892,  i  Ch.  408.) 

Any  shareholder  may  petition  the  Court 
to  make  an  order  to  wind  up  a  company  for 
default  in  connection  with  the  requirements 
of  section  12  of  the  Act  of  1900  as  to  the  hold- 
ing of  the  Statutory  Meeting,  and  although, 
generally,  a  contributory  is  subject  to  the 


foregoing  qualifications,  these  do  not  appear 
to  apply  to  section  12  of  1900,  for  the  words 
of  that  section  are :  any  shareholders  may 
petition  the  Court,  &c. 

A  clause  in  the  articles  of  association  of  a 
company  purporting  to  forbid,  or  attempting 
to  qualify  a  shareholder's  right  to  present  a 
petition  for  winding-up  is  inoperative. 

Any  creditor  may  present  a  petition,  there 
being  no  special  qualification  as  regards 
amount  as  in  the  case  of  bankruptcy,  but 
there  must  be  no  doubt  about  the  creditor's 
claim  against  the  company.  The  assignee 
of  a  debt  may  petition  as  though  he  had 
been  the  original  creditor.  . 

The  fact  that  a  debenture-holder  has 
obtained  the  appointment  of  a  receiver  does 
not  per  se  prevent  him  from  applying  for  a 
winding-up  order.  {Portsmouth  Tramways, 
1892.) 

A  creditor's  petition  for  the  winding-up  of 
a  company  must  contain  an  allegation  that 
the  company  has  assets  available  for  distri- 
bution in  the  winding-up. 

A  creditor  who  has  presented  a  petition 
to  wind  up  a  company  is  not  bound  to  bring 
the  petition  to  a  hearing,  but  when  a  peti- 
tioner consents  to  withdraw  his  petition  or 
to  allow  it  to  be  dismissed  or  the  hearing 
adjourned,  the  Court  may,  upon  such  terms 
as  it  may  think  just,  substitute  as  petitioner 
any  creditor  or  contributory  who,  in  the 
opinion  of  the  Court,  would  have  a  right  to 
present  a  petition,  and  who  is  desirous  of 
prosecuting  the  petition.     (Rule  36.) 

Where  a  company  is  being  wound  up 
voluntarily,  a  creditor  may  petition  the  Court 
for  an  order  to  wind  up  by  the  Court,  or 
under  its  supervision,  and  if  the  Court 
considers  that  the  rights  ot  such  creditor  will 
be  prejudicially  affected  by  a  voluntary 
winding-up,  the  Court  may  make  an  order 
on  such  conditions  as  it  thinks  just  (1862  Act, 
section  145),  but  after  a  voluntary  winding- 
up  has  commenced  a  compulsory  order  will 
not,  under  ordinary  circumstances,  be  made 
upon  the  application  of  contributories,  unsup- 
ported by  creditors ;  but  while  the  fact  that  a 
voluntary  winding-up  has  actually  com- 
menced is  a  strong  reason  why  the  Court 
should  decline  to  interfere,  special  circum- 
stances may  induce  the  Court  to  make   a 
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compulsory  order.  For  instance,  the  resolu- 
tion to  wind  up  may  have  been  passed 
fraudulently,  or  the  Court  may  consider  that 
those  who  are  opposing  the  order  are  either 
directly  implicated  in  charges  of  fraud  or  are 
desirous  of  screening  others  who  are  so 
implicated.  In  such  cases  an  order  may  be 
made  on  the  petition  of  a  shareholder. 
{Haycraft  Gold  Co.,  1900.) 

Every  petition  must  be  advertised  seven 
clear  days  before  the  hearing,  (i)  once  in  the 
London  Gazette,  and  {2)  once  at  least  in  a 
London  daily  paper  (in  the  case  of  a  London 
company),  or  a  local  newspaper  circulating 
in  the  district  where  the  registered  office  of 
the  company  is  situate.     (Rule  27.) 

Except  where  the  petition  is  presented  by 
the  company,  every  petition  shall  be  served 
at  the  registered  office  of  the  company,  or  if 
there  is  no  registered  office,  at  its  principal 
or  last  known  principal  place  of  business 
upon  any  member,  officer,  or  servant  of  the 
company,  if  such  place  and  person  can  be 
found,  otherwise  the  petition  may  be  served 
on  such  member  or  members  of  the  company 
as  the  Court  may  direct.     (Rule  28.) 

The  Court  will  make  an  order  to  wind  up 
a  company  under  the  following  circum- 
stances :  — 

(i)  When  the  company  has  passed  a 
special  resolution  requiring  such  an 
order  to  be  made. 

(2)  When  the  company  does  not  com- 
mence its  business  within  a  year  from 
its  incorporation,  or  suspends  its  busi- 
ness for  the  space  of  a  whole  year. 

(3)  When  the  members  are  reduced  in 
number  to  less  than  seven. 

(4)  When  the  company  is  unable  to  pay 
its  debts. 

(5}  When  the  Court  is  of  opinion  that 
it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up  {e.g.,  in  the 
case  of  fraud,  or  where  the  substratum 
of  the  company  has  gone).  (1862  Act, 
section  79.) 

The  Court  may  also  make  an  order  to 
wind  up  a  company  on.  a  shareholder's  peti- 
tion under  section  12  (8)  of  the  1900  Act  for 


default  in  connection  with  the  requirements 
of  that  section.     {See  Statutory  Meeting.) 


A  company  is  deemed  unable  to  pay  its 
debts, 

(i)  When  a  creditor,  to  whom  a  sum 
exceeding  £^0  is  then  due,  has  served 
upon  the  company  a  written  demand 
for  payment,  and  the  company  has, 
for  21  days  thereafter,  neglected  to 
pay  the  sum  demanded,  or  to  secure 
or  compound  for  the  same  to  the  satis- 
faction of  the  creditor. 

(2)  When  execution  has  been  issued  under 
a  judgment  and  is  returned  unsatisfied 
in  whole  or  in  part. 

(3)  Whenever  it  is  proved  to  the  satisfac- 
tion of  the  Court  that  the  company 
is  unable  to  pay  its  debts.  (1862  Act, 
section  80.) 

Where  a  company  is  being  wound  up 
voluntarily,  or  subject  to  the  supervision  of 
the  Court,  the  Official  Receiver  attached  to 
the  Court  having  jurisdiction  to  wind  up  the 
company  may  present  a  petition  that  the 
company  be  wound  up  by  the  Court,  and 
thereupon,  if  the  Court  is  satisfied  that 
the  voluntary  winding-up,  or  winding-up 
subject  to  supervision,  cannot  be  continued 
with  due  regard  to  the  interests  of  the 
creditors  or  contributories,  it  may  make  an 
order  that  the  company  be  wound  up  by  the 
Court.     (1890  Act,  section  14.) 

The  Court  will  not,  however,  make  an 
order  to  wind  up  a  company  which,  at  the 
date  of  the  presentation  of  a  petition  therefor, 
had  already  been  dissolved  by  voluntary  liqui- 
dation {i.e.,  on  the  expiration  of  three  months 
from  the  date  of  the  registration  of  the  return 
to  be  made  by  the  liquidator  to  the  Registrar, 
stating  that  the  final  meeting  of  the  company 
has  been  duly  held). 

"  The  section  (14  of  1890)  includes  every 
• '  case  where  the  powers  of  the  voluntary 
"  liquidator  are  proved,  in  the  opinion  of 
"  the  Court,  to  be  insufficient  for  the 
"  purposes  of  winding-up,  in  so  far  as  the 
"interests  of  creditors  or  contributories 
"  are  concerned.  If,  in  short,  the  Official 
' '  Receiver,  after  a  compulsory  winding-up 
•'order,  would  possess  any  power  which 
"  the  voluntary  liquidator  cannot  exercise, 
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"and  which  is  shown  to  be  necessary  in 
"order  that  there  may  be  an  efficient 
"winding-up  in  the  interests  of  the 
"creditors  or  contributories,  then  section 
"  14  applies.  When  a  zealous  voluntary 
"  liquidator,  acting  under  the  advice  of 
"counsel  of  great  experience,  arrives  at 
"  the  conclusion  that  he  cannot  satisfac- 
"  torily  take  proceedings  for  misfeasance 
"  without  some  examination  going  beyoad 
"  that  which  may  be  obtained  under 
"section  115  of  the  Companies  Act  1862,  I 
*' — or,  in  other  words,  that  a  public 
"  examination  under  section  8  of  the  Act 
"  of  1890  is  absolutely  necessary, — then  a 
"  winding-up  order  under  section  14  of 
"that  Act  should  be  made."  [Re Jubilee 
Sites  Syndicate,  1899.) 

Petty  Cash.— Money  set  aside  by  a  cashier, 
or  placed  by  him  under  the  control  of  another 
person,  to  be  available  for  petty  expenditure. 

A  system  of  making  small  payments  thpough 
a  Petty  Cash  Account  (i)  relieves  the  general 
cashier  of  such  duties,  and  (2)  curtails  the 
number  of  entries  in  respect  of  such  pay- 
ments in  the  General  Cash  Book. 

The  limit  of  the  amount  payable  by  a  petty 
cashier,  or  through  the  Petty  Cash  Account, 
must  necessarily  vary  according  to  the  cir- 
cumstances of  each  case,  but  a  limit  of  £2 
for  any  one  payment  is  an  ordinary  one. 
The  system  adopted  may  either  be  (i)  the 
"imprest"  or  (2)  one  which  involves 
periodical  advances  of  round  sums  (say  ;^io) 
as  and  when  required,  leaving  a  balance 
(generally)  in  the  Petty  Cash  Book  at  the 
date  of  closing  books.  The  imprest  system 
{q.v.)  is  the  better  one  to  adopt. 

Plant. — Fixtures,  tools,  machinery,  and  other 
apparatus  which  are  necessary  to  carry  on  a 
trade  or  business.  {See  Loose  Plant  and 
Tools.) 

Pledge. — See  Pawn. 

Pleneadministravit.— (He  has  fully  adminis- 
tered.) A  defence  by  an  executor  or  ad- 
ministrator to  the  effect  that  all  the  assets 
which  have  come  to  his  hands  have  been 
fully  administered. 

Policies,  Valuation  of. — See  Life  Assurance 
Companies,  Life  Assurance  Companies  Acts.) 


Policy. — An  instrument  expressing  the  under- 
taking on  the  part  of  the  insurers,  in  con- 
sideration of  a  premium  received,  to  bear  and 
take  upon  themselves  certain  specified  risks 
or  perils,  as  in  the  case  of  fire,  marine,  and 
accident  insurance,  or  to  pay  a  specified  sum 
on  the  happening  of  a  certain  event,  such  as 
life  assurance. 

Marine  Insurance . — Policies  may  be  assigned , 
and  the  assignee  thereof  may  sue  thereon,  in 
his  own  name.  (Policies  of  Marine  Assurance 
Act  1868.) 

Life  Assurance. — Policies  may  be  assigned, 
and  on  due  notice  of  the  date  and  purport  of 
the  assignment  being  given  to  the  assurance 
company,  the  assignee  has  a  right  to  sue  for 
any  moneys  due  under  the  policy.  The 
assignment  may  be  either  indorsed  on  the 
policy  or  made  by  a  separate  instrument,  and 
the  assurance  company,  on  request,  shall,  on 
payment  of  a  fee  not  exceeding  5s.,  deliver 
an  acknowledgment  of  the  receipt  of  notice 
of  the  assignment,  which  shall  be  conclusive 
evidence  thereof.  The  date  upon  which 
notice  is  received  by  the  assurance  company 
regulates  the  priority  of  all  claims.  (Policies 
of  Assurance  Act  1867.) 

Fire  Insurance. — Policies  are,  as  a  rule,  not 
assignable.  It  is  generally  provided  that 
they  are  only  assignable  by  indorsement  with 
the  consent  of  the  insurers.  In  practice, 
however,  unless  there  is  some  special  reason 
therefor,  there  is  little  difficulty  about  the 
indorsement  of  the  benefit  of  a  fire  insurance 
policy.  It  has  been  held  that  after  a  fire  has 
occurred,  and  the  liability  of  the  insurers  has 
accrued,  the  assured  may  transfer  his  right  to 
recover  the  amount. 

Poll. — A  poll  has  been  defined  as  an  appeal 
to  the  whole  constituency,  "  taken  in  order  to 
' '  ascertain  the  sense  of  the  general  body  of 
' '  persons  qualified  to  vote,  and  to  give  others 
"  besides  those  who  are  present  when  the  poll 
"is  demanded,  power  to  come  in  and  exer- 
*•  cise  their  right  of  voting,  and  in  order  to 
"  ascertain  whether  the  voters  have  the 
' '  qualification  which  is  required  in  order  to 
"entitle  them  to  exercise  the  privilege  of 
"voting."      [Cotton,  L.J. ] 

Although  the  common  law  mode  of  ascer- 
taining the  sense  of  a  meeting  of  persons  is 
by  show  of  hands,  there  is  also  a  common  law 
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right  of  demanding  a  poll,  but  the  regulations 
of  the  particular  body  [e.g.,  creditors,  mem- 
bers, &c.)  may  exclude  or  restrict  this  right. 

Company. — Unless  the  articles  of  associa- 
tion otherwise  provide,  a  poll  may  be  de- 
manded upon  any  question  put  before  a 
meeting  of  the  members,  but,  unless  the 
demand  is  made  in  strict  accordance  with  the 
articles  of  association,  the  chairman  may  not 
grant  it.  Generally,  the  articles  provide  that 
a  poll  can  only  be  demanded  by  a  stated 
number  of  members  at  the  least,  and  holding 
in  the  aggregate  a  stated  number  of  shares, 
or  a  certain  proportion  of  the  capital,  of  the 
company.  The  articles,  as  a  rule,  further 
provide  for  the  method  of  taking  the  poll,  the 
appointment  of  scrutineers,  &c.  For  the 
purpose  of  passing  special  resolutions  section 
51  of  the  Act  of  1862,  provides  that  in  the 
absence  of  any  provisions  in  the  company's 
regulations,  any  five  mem-bers  may  demand  a 
poll.     {See  Proxy,  Vote.) 

Portage  Bill. — A  statement  prepared  by  the 
master  of  a  ship  at  the  expiration  of  each 
voyage  (or  at  such  other  times   as   circum- 
stances may  require),  showing  : — 
(i)  Names  of  the  crew. 

(2)  Respective  ratings  of  the  crew. 

(3)  Dates  they  joined  the  ship. 

(4)  Agreed  rates  of  wages. 

(5)  Advances  made. 

(6)  Allotments  paid. 

(7)  Date  or  dates  crew  discharged   from 
ship. 

(8)  Total  wages  due. 

(9)  Balance  wages  due  (deducting  advances 
and  allotments). 

(10)  Particulars  of  wages  forfeited  (de- 
serters) ;  and 

(11)  (Sometimes)  detailed  particulars  of  the 
receipts  and  payments  of  the  master  on 
behalf  of  the  owners  of  the  ship,  to- 
gether with  a  concise  summary  of  the 
same. 

Port  Charges.— The  sum  payable  for  the 
dock  or  harbour  accommodation  afforded  to 
a  vessel. 

Port  of  Registry.— With  the  exception  of 
coasting  vessels  not  exceeding  15  tons  burden, 
and  certain  fishing  boats,  every  British  ship 
must  be  registered .  Generally,  the  chief  officer 


of  Customs  acts  as  the  Registrar  at  the  respec- 
tive ports,  and  the  port  at  which  the  ship  is 
registered  is  deemed  the  port  to  which  she 
belongs,  and  is  called  her  "  Port  of  Registry." 
The  Register  contains  the  name  and 
dimensions  of  the  ship,  the  name  of  the 
builders  and  year  of  building,  the  name  and 
address  of  the  owners,  and  (generally)  par- 
ticulars of  any  mortgage  on  the  vessel.  Any 
person  may  inspect  the  Register  on  payment 
of  a  fee  of  one  shilling  for  each  ship,  the 
records  of  which  are  examined,  and  auditors 
of  ship-owning  companies  often  avail  them- 
selves of  such  an  inspection  to  verify  the  title 
to,  and  incumbrances  upon,  the  particular 
company's  vessels. 

Possessory  Lien. — See  Lien. 

Post-=dated  Cheque. — A  bill  of  exchange  is 
not  invalid  by  reason  only  that  it  is  post- 
dated (1882  Act,  section  13.)  For  many 
purposes  a  post-dated  cheque  is  equivalent  to 
a  bill  payable  at  a  fixed  future  date,  but  the 
practice  of  issuing  such  cheques  (in  effect) 
amounts  to  a  breach  of  the  stamp  laws,  and 
the  drawer  thereby  renders  himself  liable  to 
a  penalty ;  but  so  long  as  the  holder  does  not 
enforce  the  cheque  until  after  the  date  con- 
tained in  the  instrument  and  it  bears  a  penny 
stamp  (as  a  cheque),  the  Courts  will  admit  it 
in  evidence.  But  the  death  of  a  drawer  of  a 
post-dated  cheque  before  its  maturity  would 
cause  some  inconvenience,  for  a  banker's 
authority  to  pay  is  revoked  by  ?iotice  of  the 
drawer's  death.  It  has  been  held  that  where 
a  partner  or  agent  has  authority  to  draw  and 
issue  cheques,  but  not  bills,  he  has  no 
authority  to  draw  and  issue  post-dated 
cheques. 

Post  Entry.— When  a  bill  of  sight  has  been 
given  to  the  Custom  House  in  respect  of  goods, 
and  it  is  discovered  after  weighing  and 
examining  the  goods,  that  the  descriptions 
and  quantities  are  incorrect,  a  post-entry 
must  be  made  giving  the  correct  particulars. 
This  must  not  be  confounded  with  the  term 
**  post-entries  "  applied  to  certain  entries  in 
bookkeeping. 

{Sec  Bill  of  Entry,  Entry.) 

Post=nuptial    Settlement.  —  A  settlement 
made  after  marriage,  which  is  deemed  volun- 
tary unless  made  in  pursuance  of  a  written 
undertaking  entered  into  before  marriage. 
{See  Fraudulent  Conveyances,  &c.) 
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Post-obit  Bond. — A  bond  for  the  payment  by 
the  obligor  of  a  sum  of  money  to  the  obligee 
upon  the  death  of  some  other  person,  the 
other  person  being  usually  one  from  whom 
the  obligor  expects  to  derive  some  property. 

Postponed  Creditors.— In  the  administration 
of  the  estate  of  a  bankrupt  the  creditors  may 
be  roughly  classified  into  (a)  preferential, 
(b)  secured  (fully  or  partly),  {c)  general  or 
unsecured,  and  (d)  postponed,  the  latter 
being  those  who  are  disentitled  to  rank 
against  the  estate  until  all  other  creditors 
for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied.  The 
following  are  the  chief  instances  of  this  class 
of  creditors  : — 

(i)  A  lender  of  money  to  a  person  or  firm 
under  a  contract  in  writing  that  he 
shall  receive  a  rate  of  interest  varying 
with  the  profits,  or  shall  receive  a 
share  of  the  profits  of  the  business . 

Note. — The  requirement  that  such 
a  contract  must  be  in  writing  is  to 
afford  proof  that  the  lender  is  really 
not  liable  as  a.  partner.  If  the  contract 
is  not  in  writing  the  lender  would  still 
be  a  postponed  creditor,  and  would 
have  to  prove  that  he  was  not  a  part- 
ner in  some  other  way.  [Re  Fort, 
1897.) 

(2)  A  seller  of  the  goodwill  of  a  business 
in  consideration  of  a  share  of  the 
profits  (to  the  extent  of  any  unpaid 
share  of  the  profits.) 

(3)  Any  money  or  other  estate  of  a  wife 
lent  or  entrusted  by  her  to  her  husband 
for  the  purpose  of  trade  or  business 
carried  on  by  him  or  otherwise,  is 
treated  as  assets  of  her  husband's 
estate  in  the  event  of  his  bankruptcy, 
and  the  wife  is  treated  as  a  postponed 
creditor  for  the  amount. 

Note. — It  has  been  held  that  this 
postponement  does  not  apply  to  a  loan 
to  a  firm  of  which  the  husband  is  a 
member  only  {Re  Tiijf  and  Nottingham, 
19  Q.B.D.  88),  nor  to  a  loan  to  the 
husband  for  purposes  other  than  his 
trade  or  business.  {Ex  parte  Tidswell 
4  Mor.  219).  In  the  administration  by 
the  Court  of  the  estate  of  a  deceased 
insolvent  the  widow's  claim  for  money 


lent  to  her  husband  (the  deceased)  for 
the'purpose  of  his  trade  or  business  was 
held  to  be  postponed  to  the  claims  of 
other  creditors,  by  virtue  of  section  3 
of  the  Married  Women's  Property  Act 
1882,  and  section  10  of  the  Judicature 
Act  1875.    {In  7'e  Leng  1895,  i  Ch,  652.) 

The  claims  of  creditors  in  respect  of 
interest  exceeding  5  per  cent.,  when  a  greater 
rate  has  been  reserved,  are  also  postponed 
to  the  ordinary  claims  in  administering  a 
bankrupt's  estate,  subject  to  the  right  of  a 
partly  secured  creditor  to  allocate  his  security 
to  the  interest  and  prove  for  the  principal. 

Semhle  a  creditor  having  a  claim  which 
would  under  ordinary  circumstances  be 
"  postponed,"  is  not  debarred  from  availing 
himself  of  a  set-off  if  he  has  one,  nor  are  his 
rights  as  a  mortgagee  affected  if  the  claim 
be  secured  by  a  mortgage.  {Ex  parte  Shell 
1877  and  Badeley  v.  Consolidated  Bank.) 
Although  a  postponed  claim  in  respect  of 
excess  interest  is  restricted  as  regards  dividend 
it  is  not  affected  as  regards  the  right  of 
proof.  {Ex  parte  Jones  re  Herbert,  9  Mor.  253.) 
This  is  not  the  case,  however,  with  regard  to 
the  other  classes  of  postponed  claims 
enumerated  above,  such  not  being  provable 
even  for  the  purpose  of  voting  until  the  other 
creditors  have  been  satisfied.  {Ex  parte 
Taylor  re  Grason.) 

{See  Interest  in  respect  of  Proof  of  Debt.) 

Power  of  Attorney.— Where  a  power  of 
attorney  is  given  for  valuable  consideration 
and,  in  the  instrument  creating  the  power,  is 
expressed  to  be  irrevocable,  then,  in  favor  of 
the  purchaser,  the  power  shall  not  be  revoked 
at  any  time,  either  by  anything  done  by  the 
donor  of  the  power,  or  by  the  death, 
marriage,  lunacy,  or  bankruptcy  of  the  donor 
of  the  power,  and  the  purchaser  shall  not  at 
any  time  be  prejudicially  affected  by  notice 
of  anything  done  by  the  donor  of  the  power, 
without  the  concurrence  of  the  donee,  or  of 
the  death,  marriage,  lunacy,  or  bankruptcy 
of  the  donor  of  the  power. 

If  a  power  of  attorney,  whether  given  for 
valuable  consideration  or  not,  is  in  the 
instrument  creating  the  power  expressed  to 
be  irrevocable  for  a  fixed  term  not  exceeding 
one  year  from  the  date  of  the  instrument, 
then,    in    favor  of  a   purchaser,   the  power 
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shall  be  absolutely  irrevocable  during  such 
fixed  term,  and  any  act  done  within  such 
term  by  the  donee  in  pursuance  of  the  power 
shall  be  as  valid  absolutely  as  if  done  by  the 
donor  ;  and  neither  the  donee  of  the  power 
nor  the  purchaser  shall  at  any  time  be 
prejudicially  affected  by  notice  either  during 
or  after  that  fixed  time,  of  anything  done  by 
the  donor  during  that  fixed  time  without  the 
concurrence  of  the  donee,  or  of  the  death, 
marriage,  lunacy,  or  bankruptcy  of  the 
donor  within  that  fixed  time. 

"Purchaser"  includes  a  lessee  or  mort- 
gagee, or  an  intending  purchaser,  lessee,  or 
mortgagee,  or  other  person,  who  for  valuable 
consideration,  takes  or  deals  for  property. 
{Conveyancing  Act  1882,  sections  i,  8  and  9.) 

Precept. — In  its  application  to  accounts,  a 
mandate  from  a  responsible  person,  or  body 
of  persons  authorising  specific  payments  or 
other  acts. 

Pre-emption. — A  right  of   pre-emption  con-    ! 
fers    the    power    of    purchasing    something 
before  others. 


Preference  (Bankruptcy). 

Preference. 


-See  Fraudulent 


Preference  (Executor). — In  paying  the  debts 
of  the  testator  an  executor  may,  amongst 
creditors  of  equal  degree,  pay  one  creditor  in 
preference  to  another ;  and  even  where  an 
action  has  been  commenced  by  a  creditor, 
the  executor  may,  before  judgment  has  been 
obtained,  and  with  notice  of  the  action, 
voluntarily  pay  another  creditor  of  equal 
degree. 

The  right  of  retainer  is  not  affected  by  a 
decree  for  administration,  but  the  right  of 
preference  ceases  in  such  an  event ;  but  a 
decree  for  administration  will  not  be  made 
merely  to  prevent  the  executor  exercising  his 
rights  in  this  respect. 

The  executor  may  pay  statute-barred  debts 
even  though  the  personal  estate  is  insufficient 
for  all  (z.^.,  he  may  even  prefer  such  debt), 
but  he  cannot  pay  or  prefer  any  debt  which 
is  unenforceable  because  of  the  provisions  (as 
to  form  of  contract)  of  the  Statute  of  Frauds, 
the  Sale  of  Goods  Act,  or  otherwise,  nor  can 
he  pay  a  debt  which  is  statute-barred  if  the 
Court  has  actually  adjudged  the  debt  irre- 
coverable on  that  account. 


As  in  the  case  of  retainer,  an  administrator 
will  be  deprived  of  the  right  of  preference 
by  the  terms  of  his  bond  requiring  him  to 
pay  the  debts  pro  rata.  {See  Hinde  Palmer's 
Act.) 

Preference  Stock  and  Shares.— Stock  (or 
shares)  entitling  the  holder  thereof  to  pre- 
ferential rights  as  regards  dividend  and/or 
capital,  or  otherwise. 

Dividend. — The  preferential  rights  as  to 
dividend  may  be  either  cumulative,  or  non- 
cumulative,  according  to  the  conditions  upon 
which  the  stock,  &c.,  was  issued. 

If  cumulative,  the  holder  is  entitled  to  a 
stated  rate  per  cent,  per  annum  out  of  the 
profits  of  the  company,  or  other  corporate 
body,  and  in  the  event  of  the  profits  of  any 
particular  year,  or  years,  being  insufficient  to 
pay  the  full  preference  dividend,  such 
deficiency,  or  accumulated  deficiency,  is  pay- 
able out  of  the  profits  of  subsequent  years, 
or  the  undistributed  profits  of  past  years. 

If  non-cumulative,  the  holder  i?  entitled  to  a 
stated  rate  per  annum,  but  such  dividend  is 
payable  out  of,  and  entirely  dependent  upon, 
the  profits  of  each  particular  year,  so  that  in 
the  event  of  a  deficiency  in  any  one  year,  it 
is  not  payable  out  of  the  profits  of  any  other 
year. 

Prima  facie,  where  one  class  of  shares  is 
entitled  to  a  dividend  at  a  fixed  rate  in  pre- 
ference to  another  class,  the  dividend  is 
cumulative — therefore,  where  it  is  intended 
that  the  dividend  should  be  non-cumulative 
the  regulations  should  expressly  prohibit  the 
right,  in  the  event  of  a  deficiency  in  any  one 
year,  to  resort  to  the  profits  of  subsequent 
years,  or  the  undistributed  profits  of  past 
years — that  is  to  say,  the  holder  cannot 
receive  more  than  the  stated  rate  of  dividend 
in  any  one  year,  but  will  receive  less  if  the 
profits  of  a  particular  year  do  not  allow  of 
the  stated  rate  being  paid,  and  will  have  no 
right  to  receive  any  such  shortage  out  of  the 
profits  of  future  years  or  the  undistributed 
profits  of  past  years. 

Preference  dividends  are  payable,  and 
should  always  be  paid,  subject  to  deduction 
of  income  tax,  at  the  current  rate.  {See  title 
Free  of  Income  Tax.) 

Capital.  — Freference  stock,  &c.,  may  also 
(and   generally   does)    confer   a   preferential 


Preference] 


359 


[Preferential 


right,  in  the  event  of  the  company  being 
wound  up,  to  repayment  of  capital,  and, 
further,  after  the  repayment  of  the  whole  of 
the  paid-up  capital  of  the  company  {i  e., 
preference  and  ordinary),  the  holders  of  the 
preference  stock,  &c.,  may  be  entitled  to  a 
proportion  of  the  surplus  assets  after  such 
repayment ;  or  they  may  be  specially  restricted 
to  the  repayment  of  their  paid-up  capital 
without  any  rights  as  regards  any  surplus 
assets.  But  (i)  unless  expressly  provided, 
preference  stock,  &c.,  does  not  confer  a 
priority  in  respect  of  capital  in  the  event  of 
the  company  being  wound  up,  and  (2)  unless 
otherwise  provided,  after  all  the  paid-up 
capital  has  been  repaid,  preference  stock, 
&c.,  is  entitled  to  rank  pari  passu  with  ordinary 
shares  for  participation  in  the  surplus.  {See 
Surplus  Assets.) 

Voting. — The  holders  of  preference  stock, 
&c.,  may  have  rights  as  to  voting  and  attend- 
ing meetings  equal  to  those  of  the  holders  of 
ordinary  stock,  &c.,  but  it  is  usual  to  restrict 
the  rights  of  preference  stock-holders  in  this 
connection  to  such  matters  as  are  considered 
to  directly  affect  their  rights  and  interest,  e.g., 
a  right  to  attend  and  vote  at  a  meeting  when 
a  proposition  for  the  issue  of  debentures  or 
the  granting  of  any  other  charge  upon  the 
company's  assets  is  to  be  considered. 

Sometimes  the  rights  of  the  preference 
stockholders  are  contained  in  the  memo- 
randum of  association  of  a  company  registered 
under  the  Companies  Acts  1862,  et  seq.,  in 
which  event  such  rights  are  rendered  immut- 
able, but  in  other  cases  the  clauses  referring 
thereto,  are  relegated  to  the  articles,  so  that 
they  may  be  altered  (if  thought  expedient)  by 
special  resolution. 

The  question  as  to  whether  a  company 
registered  under  the  Companies  Acts  1862, 
ctseq.,  could  issue  preference  shares  although 
the  memorandum  or  articles  of  association 
did  not  contemplate  such  a  course,  was  decided 
by  the  Court  of  Appeal  in  Andrews  v.  Gas 
Meter  Co.  (1897),  ^•s  follows  : — 

(i)  Section  12  of  the  Act  of  1862  confers  a 
power  to  increase  the  capital,  whether 
such  a  power  is  contained  in  the 
memorandum  or  not. 
(2)  The  terms  of  the  increase  of  capital 
and  the  rights  of  members  may  be 
dealt  with  in  the  memorandum. 


(3)  If  such  terms  and  rights  are  not  dealt 
with  in  the  memorandum  they  may 
{and  more  properly  so)  be  dealt  with  in 
the  articles  of  association,  either  as 
originally  framed  or  as  altered  from 
time  to  time  by  special  resolution. 
So  that  where  the  memorandum  and 
articles  are  both  silent  upon  the  point, 
the  issue  of  preference  shares  may  be 
effected  by  (a)  an  increase  of  the 
capital  under  section  12  {supra),  and 
{b)  the  alteration  of  the  articles  of 
association  by  special  resolution  to 
meet  the  circumstances  of  the  case. 

It  must  be  particularly  noted,  however, 
that  where  the  memorandum  contains  pro- 
visions as  to  the  issue  of  preference  shares 
and  the  rights  of  existing  and  (possible)  future 
members,  such  provisions  are  immutable, 
and  the  articles,  even  as  originally  framed,  will 
not  override  the  memorandum. 

Preferential  Creditors. — Those  whose  debts 
are  directed  to  be  paid  in  priority  to  the 
claims  of  others  in  the  administration  of  the 
estates  of  {a)  a  debtor  in  bankruptcy,  {b)  a 
deceased  insolvent,  or  {c)  a  company  being 
wound  up,  as  provided  for  by 

(i)  The  Preferential  Payments  in  Bank- 
ruptcy Acts  1888  and  1897,  ^^^ 

(2)  The  various  statutes,  the  provisions  of 
which  are  reserved  by  the  1888  Act. 

A  landlord  has  a  right  of  distress,  subject 
to  certain  conditions  and  restrictions,  but 
such  right  does  not  make  him  either  a 
secured  creditor  or  a  preferential  creditor. 

Claims  for  gas  and  water  supplied  prior  to 
the  receiving  order  or  the  commencement  of 
the  winding-up  do  not  come  within  the 
terms  of  the  section  i  (i)  {a)  of  the  Act  of 
1888,  and  are  not  payable  in  full  except  in 
cases  where  the  authorities  have  power  to 
recover  the  amount  due  in  the  same  way  as 
a  landlord  can  recover  rent  in  arrear — 
that  is,  by  way  of  distress  ivithout  legal  process, 
in  which  event  the  claim  may  be  paid  (in 
full)  provided  the  property  available  for  dis- 
tress is  of  sufficient  value.  An  apprentice  or 
articled  clerk  of  a  bankrupt  may  also  have  a 
preferential  claim  by  way  of  compensation 
for  breach  of  agreement.  {See  Articled  Clerk, 
Preferential  Payments  in  Bankruptcy  Acts.) 
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Preferential   Payments  in    Bankruptcy 
Acts  1888  and  1897- 

Act  of  1888.— In  the  distribution  of  the 
property  of  a  bankrupt,  and  in  the  distribu- 
tion of  the  assets  of  any  company  being 
wound  up  under  the  Companies  Acts  1862, 
et  seq.,  there  shall  be  paid  in  priority  to  all 
other  debts : — 

(a)  All  parochial  and  other  local  rates  due 
at  the  date  of  the  receiving  order,  or,  as 
the  case  may  be,  the  commencement 
of  the  winding-up,  and  having  become 
due  and  payable  within  twelve  months 
next  before  that  time,  and  all  assessed 
taxes,  land  tax,  property  tax,  or 
income  tax  assessed  on  the  bankrupt 
or  company,  up  to  the  fifth  of  April 
next  before  the  date  of  the  receiving 
order,  or,  as  the  case  may  be,  the 
commencement  of  the  winding-up,  and 
not  exceeding  in  th?  whole  one  year's 
assessment. 

Note. — See  regulations  below. 

(b)  All  wages  or  salary  of  any  clerk  or 
servant  in  respect  of  services  rendered 
to  the  bankrupt  or  company  durine; 
four  months  before  the  date  of  the 
receiving  order  or  commencement  of 
the  winding-up,  but  not  exceeding 
fifty  pounds  ;  and 

{c)  All  wages  of  any  labourer  or  workman 
not  exceeding  twenty-five  pounds, 
whether  payable  for  time  or  piece 
work,  for  services  rendered  during  two 
months  before  the  date  of  the  receiving 
order  or  commencement  of  the  winding- 
up  ;  provided  that,  where  any  labourer 
in  husbandry  has  entered  into  a  con- 
tract for  the  payment  of  a  portion  of 
his  wages  in  a  lump  sum  at  the  end 
of  the  year  of  hiring,  he  shall  have 
priority  in  respect  of  the  whole  of  such 
sum,  or  a  part  thereof,  as  the  Court 
may  decide  to  be  due  under  the  con- 
tract, proportionate  to  the  time  of 
service  up  to  the  date  of  the  receiving 
order,  or,  as  the  case  may  be,  the 
commencement  of  the  winding-up. 
(Section  i,  subsection  i.) 
Subject  to  the  retention  of  such  sums  as 
may  be  necessary  for  the  costs  of  adminis- 
tration or  otherwise,  the  foregoing  debts 
must  be  discharged  forthwith,  so  far  as  the 


property  of  the  debtor  or  the  assets  of  the 
company  are  sufficient  to  meet  them  ;  and 
they  are  to  rank  equally  between  themselves 
and  be  paid  in  full  unless  the  property  is,  or 
assets  are,  insufficient  to  meet  them,  in  which 
case  they  must  abate  in  equal  proportions 
between  themselves.  (Subsections  2  and  3.) 
In  the  event  of  the  landlord  or  other 
person  distraining  or  having  distrained  on 
any  goods  or  effects  of  a  bankrupt  or  a  com- 
pany being  wound  up,  within  three  months 
next  before  the  date  of  the  receiving  order  or 
winding-up  order  respectively,  the  debts  to 
which  priority  is  given  by  the  Act  (as  above 
stated)  constitute  a  first  charge  on  the  goods 
or  effects  so  distrained  on,  or  the  proceeds  of 
the  sale  thereof ;  provided  that,  in  respect  of 
any  money  paid  under  any  such  charge,  the 
landlord  or  other  person  shall  have  the  same 
rights  of  priority  as  the  person  to  whom 
such  payment  is  made.     (Subsection  4.) 

Note. — It  has  been  suggested  that  as  sub- 
section I  of  section  i  of  the  Act  of  1888 
refers  to  the  commencement  of  a  winding-up, 
while  subsection  4  refers  to  the  date  of  a 
winding-up  order,  the  latter  subsection  will 
not  apply  to  a  voluntary  winding-up, 
inasmuch  as  no  winding-up  order  is  made  in 
such  a  case. 

The  provisions  of  section  i  of  the  Act  of 
1888  apply  to  the  case  of  a  deceased  person 
who  dies  insolvent,  as  if  he  were  a  bankrupt, 
and  as  if  the  date  of  his  death  were  sub- 
stituted for  the  date  of  the  receiving  order. 
(Subsection  6.) 

The  Act  does  not  affect,  alter.,  or  prejudice  the 
following  provisions,  viz.  : — 

(i)  Partnership  Act  (now  of  1890)  and 
Married  Women's  Property  Acts  as  to 
postponement  of  certain  claims.  {See 
Postponed  Creditors.) 

(2)  Bankruptcy  Act  1883  (section  125),  as 
to  priority  given  to  the  payment  of 
funeral  and  testamentary  expenses, 
and  (section  41),  as  to  payment  to  an 
apprentice  or  articled  clerk  as  com- 
pensation for  breach  of  agreement. 

(3)  Friendly  Societies  Act  (now  of  1896), 
which  provides  that  :  "  Upon  the 
"  death  or  bankruptcy  of  any  officer  of 
"a  registered  society  or  branch, 
"having  in  his  possession,  by  virtue 
"- of  his  office,  any  money  or  property 
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"belonging  to  the  society  or  branch, 
"or  if  any  execution  or  other  process 
is  issued  against  any 
"such  officer,  his  heirs,  executors  or 
' '  administrators,  or  his  trustee  in  bank- 
"  ruptcy,  or  the  sheriff  or  other  person 
"  executing  the  process  .... 
*'  shall,  upon  demand  in  writing  of  the 
"  trustees  of  the  society  or  branch,  or 
"  of  any  two  of  them,  or  of  any  person 
' '  authorised  ....  pay  the  money 
"  or  deliver  over  the  property  to  the 
"  trustees  of  the  society  or  branch,  in 
"  preference  to  any  other  debt  or 
"  claim  against  the  estate  of  the 
"  officer." 

Note. — The  words  "  by  virtue  of  his 
office "  have  been  strictly  construed. 
In  one  case  a  secretary  had  collected 
moneys  which  the  treasurer  ought 
strictly  to  have  collected,  and  on  the 
secretary's  death  the  above  provision 
was  held  not  to  apply.  If  the  claim  is 
within  the  section,  the  society  is 
entitled  to  be  paid  out  of  the  bank- 
rupt's estate,  although  the  money  so 
owing  is  not  in  the  possession  of  the 
bankrupt,  and  cannot  be  specifically 
traced.     {Re  Miller,  1893.) 

(4)  Savings  Bank  Act  1891,  as  to  priority 
of  debts  due  to  a  savings  bank  from 
any  of  its  officers. 

(5)  Stannaries  Act  1887,  as  to  the  priority 
of  miners'  wages  in  the  winding-up  of 
mining  companies. 

Act  of  1897. — Section  2. — In  the  winding- 
up  of  any  company  under  the  Companies 
Acts  1862  et  seq.,  the  debts  mentioned  in 
section  i  of  the  Act  of  1888  {supra)  shall,  so 
far  as  the  assets  of  the  company  available  for 
payment  of  general  creditors  may  be  in- 
sufficient to  meet  them,  have  priority  over 
the  claims  of  holders  of  debentures  or  deben- 
ture-stock under  any  floating  charge  created 
by  such  company,  and  shall  be  paid  accord- 
ingly out  of  any  property  comprised  in  or 
subject  to  such  charge. 

Section  3. — In  case  a  receiver  is  appointed 
on  behalf  of  the  holders  of  any  debentures  or 
debenture-stock  of  a  company  secured  by  a 
floating  charge,  or  in  case  possession  is  taken 
by,  or  on  behalf  of,  such  debenture-holders 
of  any  property  comprised  in  or  subject  to 
such   charge,   then,    and   in    either  of  such 


cases,  if  the  company  is  not  at  the  time  in  course 
of  being  wound  up,  the  debts  mentioned  in 
section  i  of  the  Act  of  1888  shall  be  paid 
forthwith  out  of  any  assets  coming  to  the 
hands  of  the  receiver  or  other  person  taking 
possession  as  aforesaid,  in  priority  to  any 
claim  for  principal  or  interest  in  respect  of 
such  debentures  or  debenture-stock,  and  the 
periods  of  time  mentioned  in  the  Act  of  1888 
shall  be  reckoned  from  the  date  of  the 
appointment  of  the  receiver,  or  possession 
being  taken  as  aforesaid,  as  the  case  may  be. 
Any  payments  made  under  this  section  shall 
be  recouped,  as  far  as  may  be,  out  of  the 
assets  of  the  company  available  for  the  pay- 
ment of  general  creditors. 


It  must  be  noted  that  the  Acts  deal  only 
with  the  distributable  property  of  a  bankrupt 
or  the  assets  of  a  company,  as  the  case  may 
be,  that  is  to  say,  the  assets  remaining  after 
"  the  retention  of  such  sums  as  may  be 
"  necessary  for  the  costs  of  administration  or 
"  otherwise,"  so  that,  apart  from  the  special 
provisions  of  the  1897  ^ct  (applicable  only 
to  such  companies  as  may  have  issued  deben- 
tures secured  by  a  floating  charge),  the  rights 
of  secured  creditors  are  not  prejudiced  ;  nor  is 
the  priority  of  payment  of  the  costs  of  liqui- 
dation in  any  way  affected.  {See  Priority  of 
Payments  [Costs].)] 

But  the  exceptions  referred  to  (viz.,  those 
companies  which  have  issued  debentures 
secured  by  a  floating  charge)  create  an 
anomaly  in  this  respect,  for  by  placing  the 
preferential  claims  before  the  claims  of  the 
debenture-holders,  the  Act  of  1897  places  the 
preferential  creditors  in  a  better  position 
than  that  they  would  occupy  if  there  were 
no  debentures— that  is  to  say,  they  have 
priority  to  the  costs  of  the  liquidation  where 
there  are  debentures  secured  by  a  floating 
charge,  and  rank  after  such  costs  where  there 
are  no  such  debentures. 

The  following  regulations  as  to  assessed 
taxes  have  been  approved  by  the  Board  of 
Trade  and  Inland  Revenue  authorities. 
Although  recorded  here  in  their  application 
to  bankruptcy  procedure,  they  are  also 
applicable  mutatis  mutandis  to  the  winding-up 
of  companies : — 

(i)  Where  a  receiving  order  is  made  on  or 
after  the  1st   December   in    the  year  o 
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assessment,  or  the  Official  Receiver  or 
trustee  remains  in  possession  of  the 
premises,  in  respect  of  which  King's 
taxes  are  assessed,  under  a  receiving 
order  made  prior  to  ist  December, 
until  the  ist  January  next  following 
the  date  of  the  receiving  order,  the 
collector  shall  be  entitled  to  prove  for  the 
said  taxes,  viz.,  the  income  tax 
(Schedule  "A"),  inhabited  house  duty 
and  land  tax,  assessed  on  the  debtor 
up  to  the  5th  April  next  following  the 
date  of  the  receiving  order,  in  the 
same  manner  as  if  such  taxes  had 
become  due  and  payable  at  the  date 
of  the  receiving  order,  and  such  proof 
shall  rank  for  dividend. 

Note. — Proofs   of    debt    for    King's 
taxes  are  exempt  from  stamp  duty. 

(2)  Where  a  receiving  order  is  made 
prior  to  the  1st  December  in  the  year  of 
assessment,  the  Inland  Revenue 
authorities  will  make  no  claim  on  the 
Official  Receiver  or  trustee  for  income 
tax  (Schedule  "  A"),  inhabited  house 
duty  and  land  tax  for  the  year  ended 
5th  April  next  following  the  date  of 
the  receiving  order,  unless  the  Official 
Receiver  or  trustee  remains  in  possession 
of  the  premises  (in  respect  of  which 
the  taxes  are  assessed)  until  the  follow- 
ing ist  January. 

(3)  Where  the  Official  Receiver  or 
trustee  disposes  of  a  business  as  a 
going  concern,  he  will  allow  to  the 
purchaser  a  proportion  of  the  income 
tax  (Schedule  '*  A  ")  and  land  tax  for 
the  current  year  to  the  date  of  the 
completion  of  the  purchase,  and  the 
purchaser  will  become  liable  to  the 
Inland  Revenue  authorities  for  the 
taxes  in  question  lor  the  whole  year. 

(4)  Provided  always  that  nothing  in 
these  regulations  shall  be  deemed  to 
interfere  with  the  right  of  the  Crown 
to  enforce  payment  of  income  tax 
(Schedule  "A  ")  and  land  tax,  actually 
due  and  payable,  by  distress  levied 
on  the  property  of  the  debtor.  These 
taxes   for   the   year  ending  5th  April 


next  following  the  date  of  the  receiving 
order  should,  therefore,  be  dealt  with 
on  the  footing  of  "  secured  "  debts 
and  be  paid  by  the  Official  Receiver 
or  trustee  on  demand  ivithout  any 
proof  on  the  part  of  the  collector, 
if  on  or  after  the  ist  January  in 
the  year  of  assessment  there  are  on 
the  premises  sufficient  goods  belonging  to  the 
debtor's  estate  on  which  the  collector  might  J 
levy,  and  notice  of  any  such  claim  \ 
should  be  given  to  the  Official  Receiver 
by  the  collector  forthwith  upon  the 
making  of  the  receiving  order.  If  at 
such  time  there  are  no  goods  upon  which 
distress  can  be  levied,  proof  of  the  debt 
may  be  made  by  the  collector  as 
directed  in  paragraph  i,  and  such  proof 
shall,  if  found  correct,  be  admitted  to 
rank  for  dividend. 


(5)  In  like  manner  any  income  tax 
(Schedule  "  A  ")  and  land  tax  assessed 
on  the  debtor  up  to  the  5th  April  next 
before  the  date  of  the  receiving  order 
should  be  dealt  with  as  secured  debts 
if  there  are  at  the  time  of  the  collectors 
demand  sufficient  goods  on  the  premises  on 
which  he  might  levy.  If  there  are  no 
such  goods  proof  of  the  debt  may  be 
made  by  the  collector,  and  such  proof 
shall,  it  found  correct,  be  admitted  as 
a  preferential  chim  in  so  far  as  it  relates 
to  taxes  payable  in  full  under  section  i, 
subsection  i  {a)  of  the  Preferential 
Payments  in  Bankruptcy  Act  1888,  and 
as  ranking  for  dividend  for  any  part 
thereof  not  so  payable  in  full. 

(6)  Where  income  tax  is  outstanding 
under  Schedule  "  B,"  "  D,"  or '■  E," 
the  Inland  Revenue  authorities  will, 
on  receipt  of  an  affidavit  by  the  debtor, 
with  a  certificate  by  the  Official 
Re.":eiver  or  trustee,  setting  out  that 
the  debtor  has  made  no  income  tax- 
able under  such  schedule,  forego  all 
claim  to  payment  of  the  tax,  whether 
the  same  is  payable  in  full  under 
section  i,  subsection  i  (a)  of  the  Act 
of  1888,  or  otherwise,  but  the  waiver 
of  claim  under  this  regulation  shall  not 
embrace  rents,  royalties,  interest  of  money, 
or  annuities,   from  which  deductions  have 
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been  made  on  account  of  income  tax*  In 
cases  where  the  debtor's  attendance 
cannot  be  obtained  by  reason  of  his 
illness,  absconding,  or  other  cause,  the 
certificate  of  the  Official  Receiver  or 
trustee  may  be  accepted  as  sufficient 
evidence  without  any  affidavit  by  the 
debtor,  but  the  reason  for  no  such 
affidavit  being  furnished  is  to  be  stated. 


Where  a  parochial  or  other  local  rate  is 
levied,  payable  by  instalments,  any  of  which 
fall  due  at  a  date  subsequent  to  the  date  of 
the  receiving  order,  only  such  instalments  as 
were  actually  due  at  the  date  of  the  receiving 
order  are  payable  in  full  under  the  terms  of 
the  **  Preferential  Payments  in  Bankruptcy 
Act  1888."  Rates  or  instalments  of  rates 
are  only  payable  for  the  period  during 
which  the  premises  in  respect  of  which 
the  claim  is  made  are  in  the  actual 
occupation  of  the  debtor  or  the  trustee. 
Claims  for  gas  and  water  supplied  prior  to  the 
receiving  order  do  not  come  within  the  terms 
of  the  "  Preferential  Payments  in  Bankruptcy 
Act  1888,"  and  are  not  payable  in  full,  except 
in  cases  where  the  authorities  have  power  to 
recover  the  amount  due  in  the  same  way  as 
a  landlord  can  recover  rent  in  arrear — 
that  is,  by  way  of  distress  without  legal  process, 
in  which  event  the  claim  may  be  paid  pro- 
vided the  property  available  for  distress  is  of 
sufficient  value. 

Tithes  are  not  payable  in  full  under  the 
"  Preferential  Payments  in  Bankruptcy  Act 
1888,"  and  should  only  be  so  paid  where, 
after  the  prescribed  notice,  there  is  property 
of  the  debtor  upon  which  distress  can  be 
levied.  Not  more  than  two  years'  tithes  are 
recoverable  by  distress.  (Board  of  Trade 
Regulations.) 

It  has  been  held  that  the  managing 
director  of  a  company  is  not  a  clerk  or 
servant  within  the  meaning  of  section  i  (i)  b. 
of  the   1888  Act     {Re  Newspape?-  Proprietary 


*  Liquidators  and  trustees  should  carefully 
enquire  whether  any  such  payments  have 
been  made  either  by  the  company  or  bank- 
rupt (as  the  case  may  be)  just  prior  to  the 
liquidation  or  bankruptcy,  and  if  made  the 
amount  of  tax  thereon  should  be  provided  for 
before  the  estate  is  distributed.  In  practice 
claims  are  often  made  by  the  surveyors  after 
the  dividend  has  been  paid. 


Syndicate,  Limited,  1900,  2  Ch.  349),  and 
cannot  claim  to  be  paid  preferentially  any 
balance  of  remuneration  which  may  be  due 
to  him,  but  he  may  rank  as  a  creditor,  for  a 
director  does  not  claim  remuneration  in  his 
character  of  a  member  {New  British  Iron 
Co.,  1898, 1  Ch.  324) ,  and  he  may  apportion  his 
claim  to  the  date  of  winding-up .  {See  Distress, 
Preferential  Creditors,  Secured  Creditor.) 

Preferred  Ordinary  Stock.— 5^^  Deferred 
Ordinary  Stock. 

Preliminary  Expenses. —The  expenditure 
in  connection  with  the  promotion,  formation, 
establishment,  and  registration  of  a  company. 
The  expenses  comprise  (i)  the  cost  of  pre- 
paring and  printing  the  memorandum  and 
articles  of  association,  (2)  the  preparing, 
printing,  issuing,  and  advertising  of  the  pro- 
spectus, (3)  the  charges  of  solicitors,  accoun- 
tants and  others  properly  employed  in  con- 
nection with  the  formation  of  the  company, 

(4)  the  fees  and  stamp  duties  payable  in  re- 
spect of  the  registration  of  the  company  and 
the    acquisition    of    the  various    properties, 

(5)  where  intra  vires,  the  commission  payable 
in  respect  of  the  issue  of  the  capital  or 
debentures  or  both,  (6)  the  cost  of  share  regis- 
ters, seal,  and  all  such  special  expenditure 
which  the  formation  of  the  company  has 
necessitated,  provided  it  will  not  he  of  annual 
occurrence. 

Although  this  class  of  expenditure  is  in- 
evitable, it  cannot  be  treated  as  capital  ex- 
penditure in  the  strictest  sense,  yet  it  would 
be  obviously  unfair  to  charge  the  whole 
amount  to  the  Revenue  Account  for  the  first 
period  (year  or  otherwise)  of  the  company's 
existence. 

The  expenditure  is  therefore  temporarily 
capitalised,  and  written  off  over  a  period  of 
years,  varying  according  to  circumstances. 
The  majority  of  companies  charge  Revenue 
Account  with  one-fourth  or  one-fifth  per 
annum  for  the  first  four,  or  five  years 
respectively,  whilst  in  extreme  cases  the 
instalments  extend  over  ten  years. 

Generally  the  articles  of  association  pro- 
vide for  the  treatment  of  this  item,  and  when 
this  is  done  an  auditor  may  safely  follow  the 
directions  there  laid  down,  but  even  in  the 
absence  of  such  a  provision  it  should  be 
remembered  that  Table  A  provides  for  an 
apporitonment  of  this  class  of   expenditure. 
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and  as  the  practice  of  writing-off  such  expen- 
diture ox-er  a  period  of  years  is  generally 
recognised,  the  auditor  may  safely  allow  it 
to  be  temporarily  capitalised,  provided  the 
item  is  separately  stated  in  the  Balance 
Sheet. 

The  income  tax  authorities  will  not 
allow  a  charge  under  this  head  as  a  deduc- 
tion from  profits  assessable  under  Schedule  D. 

Where  the  expenses  are  paid  by  the  vendor , 
or  where  founders'  or  other  shares  are 
allotted  to  the  promoters  in  consideration  of 
their  paying  the  preliminary  expenses,  the 
item  does  not,  of  course,  direcdy  affect  the 
company.  At  the  same  time,  as  the  share 
capital  is  pro  iaitto  increased,  the  equi\-alent 
must  appear  as  part  of  the  assets,  either  as 
••  goodwill "  or  in  the  form  of  an  increased 
price  for  the  properties  acquired.  [Sec 
Premiums  on  Shares.) 

The  amount  or  estimated  amount  of  pre- 
liminaiA'  expenses  must  be  stated  in  even,* 
prospectus  of  a  compan\*  or  intended  com- 
pany issued  prior  to  the  expiration  of  one 
year  from  the  date  at  which  the  company  is 
entided  to  commence  business.  (1900  Act, 
section  10.)  And  in  the  report  to  be  issued  to 
the  shareholders  with  the  notice  summoning 
the  statutory  meeting,  the  estimated  amount 
expended  in  connection  with  the  formation  of 
the  company  must  be  set  out  with  particulars 
of  the  expenditure  where  av^lable.  ( 1900  Act. 
section  12.) 

Premises. — Propositions  assumed  or  proved ; 
houses  and/or  lands ;  the  commencement  of 
a  deed,  which  sets  forth  the  parties  and  the 
particular  subject-matter. 

Premiums  on  Siiares. — When  shares  are 
issued  at  a  premium,  either  at  the  formation 
of  a  company  or  otherwise,  the  amounts 
representing  such  premiums  should  (strictly) 
be  treated  as  receipts  on  capital  account,  for 
it  is  undesirable  that  they  should  be  taken 
credit  tor  in  the  Rex-enue  Account,  and  dis- 
tributed in  dividends.  Should  the  directors, 
however,  insist  upon  distributing  the  pre- 
miums in  dividend,  the  auditor  of  the 
company  cannot  object,  if  the  company's 
r^^lations  do  not  prohibit  such  a  course. 
The  auditor  should  nevertheless  see  that  the 
accounts  are  framed  in  such  a  manner  as  to 
clearlv  disclose  the  transaction,  for  dividends 


from  such  a  source  are  not  from  profits 
earned  in  the  ordinary  course  of  the  com- 
pany's business. 

It  is  a  matter  for  the  consideration  of 
possible  applicants  for  shares  which  are  being 
issued  at  a  premium  as  to  whether  such 
premiums  can,  by  the  regulations  of  the 
company,  be  distributed  in  dividend  in 
future  years,  or  whether  either  by  the  special 
terms  of  the  issue  of  the  shares  or  by  the 
regulations  of  the  company  such  premiums 
are  to  be  treated  as  capital  receipts  and 
reserv*ed  accordingly. 

It  was  at  one  time  considered  that 
section  S  of  the  Companies  Act  1900  had 
affected  the  position  as  regards  the  treatment 
of  premiums.  The  case  of  Burrows  v. 
MatOeU  Re^fs,  W.N.  (1901)  68.  was 
deemed  to  ha\"e  decided  that  the  pre- 
miums received  upon  an  issue  of  shares 
were  as  much  part  of  the  capital  of 
the  company  as  the  nominal  value  of  the 
shares.  But  it  is  submitted  that  this  is 
not  the  real  effect  of  that  decision  and  the 
true  construction  of  section  8. 

The  decision  was  based  upon  the  act  of 
dealing  with  shares  by  way  of  underwriting 
commission.  These  particular  shares  when 
allotted  under  the  option  were  admittedly 
standing  at  a  premium,  but  it  is  submitted 
that  the  decision  would  have  been  the  same 
had  the  shares  not  been  worth  more  than  par. 
In  other  words  it  was  not  the  loss  to  the 
company  of  the  premium  it  might  ha\*e 
received,  but  the  application  of  the  shares 
in  payment  of  underwriting  commission 
which  brought  the  case  under  section  8.  The 
decision  of  the  House  of  Lords  in  Hdier  v. 
DexUr,  1902.  bears  somewhat  on  this  point, 
although  the  facts  were  slightiy  diffisrent  from 
those  in  Burrows  v.  MmtabeU  Rufs. 

An  accountancy  writer  suggests  that  the  pre- 
miums may  "  with  great  propriety  be  applied 
**  towards  the  liquidation  of  an  unrealisable 
"account  on  the  credit  side  of  the  Balance 
•"  Sheet,  such  as  that  of  preliminary 
*•  expenses." 

It  is  submitted  that  the  l^ality  of  such  a 
course  depends  upon  the  articles  of  association, 
for  it  is  littie  remo\*ed  from  the  practice  of 
direcdy  crediting  revenue  with  the  amounts 
of  the  premiums,  for  "'  preliminary  expenses  " 
are  temporarily  capitalised  because  (according 
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to  the  same  author)  "  it  would  press  unfairly 
"  upon  the  Revenue  Account  of  the  first  year 
"were  the  total  amount  thus  expended 
"  charged  against  it ;  therefore  it  is  usual  for 
"  the  articles  of  association  of  a  limited  com- 
"  pany  to  contain  a  clause  empowering  the 
"directors  to  charge  only  a  proportion, 
"  varying  from  one-tenth  to  one-fifth,  against 
"each  year's  Revenue  Account  .... 
"until  the  account  be  thus  gradually 
"  extinguished." 

It  is  apparent  that  the  practice  of  utilising 
the  premiums  on  shares  or  any  other  fund  in 
the  reduction  of  an  item  which  in  the  ordinary 
course  would  have  been  written  off  out  of 
revenue  (even  though  spread  over  a  period 
of  years)  is  ultimately  tantamount  to  the 
passing  of  such  premiums  or  fund  to  the 
credit  of  revenue. 

Presentment  for  Acceptance.— (i)  Where 

a  bill  is  payable  after  sight  presentment  for 
acceptance  is  necessary  in  order  to  fix  the 
maturity  of  the  instrument.  (2)  Where  a 
bill  expressly  stipulates  that  it  shall  be 
presented  for  acceptance,  or  (3)  where  it  is 
drawn  payable  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drawee,  it  must  be 
presented  for  acceptance  before  it  can  be 
presented  for  payment. 

With  the  exception  of  the  three  above- 
mentioned  cases  presentment  for  acceptance 
is  not  necessary  in  order  to  render  liable  any 
party  to  the  bill,  (1882  Act,  section  39.) 

Where  presentment  for  acceptance  is 
optional,  bills  are  nevertheless  presented  for 
acceptance,  so  that  (i)  the  drawee  may  be 
secured  as  a  party  to  the  bill,  which  he  does 
not  become  until  he  "accepts"  it,  or  (2)  in 
case  of  refusal  to  accept  by  the  drawee  the 
holder  may  have  an  immediate  right  of 
recourse  against  antecedent  parties.  Unless 
presentment  for  acceptance  is  excused  (see 
below)  a  bill  payable  after  sight,  when 
negotiated,  must  either  be  presented  for 
acceptance  or  negotiated  by  the  holder 
within  a  reasonable  time,  otherwise  the 
drawer  and  all  indorsers  prior  to  the  holder 
are  discharged.  (Section  40).  A  bill  is  duly 
presented  for  acceptance  when  presented  in 
accordance  with  the  following  rules : — 

(i)  The  presentment  must  be  made  by  or 
on  behalf  of  the  holder  to  the  drawee 


or  his  agent  at  a  reasonable  hour,  on  a 
business  day,  before  the  bill  is  overdue. 

(2)  Where  there  are  two  or  more  drawees 
who  are  not  partners,  presentment  must 
be  made  to  them  all  unless  one  has 
authority  to  accept  for  all. 

(3)  Where  the  drawee  is  dead,  presentment 
may  be  made  to  his  personal  represen- 
tative. If  the  drawee  is  bankrupt,  pre- 
sentment may  be  made  to  him  or  his 
trustee. 

(4)  Presentment  may  be  made  through  the 
Post-office,  where  an  agreement  or  usage 
allows  of  it. 

Presentment  is  excused  :  — 

(i)  Where  the  drawee  is  dead  or  bankrupt, 
or  is  a  fictitious  person,  or  one  not 
having  capacity  to  contract. 

(2)  Where,  after  exercise  of  reasonable 
diligence,  such  presentment  cannot  be 
effected. 

(3)  Where,  although  presentment  has  been 
irregular,  acceptance  has  been  refused 
on  other  grounds. 

In  the  above  cases  the  holder  may  treat  the 
bill  as  dishonoured  by  non-acceptance. 

The  fact  that  a  holder  has  reason  to  believe 
that  a  bill  on  presentment  will  be  dishonoured 
does  not  excuse  its  presentment.  (Section  41.) 
{See  Acceptance.) 

Presentment  for  Payment.— Unless  pre- 

j  sentment  is  dispensed  with,  as  referred  to 
i  subsequently,  a  bill  of  exchange  must  be  duly 
presented  for  payment.  If  it  be  not  so  pre- 
sented, the  drawer  and  indorsers  are  dis- 
charged.    (1882  Act,  section  45.) 

But  when  a  bill  is  accepted  generally  pre- 
sentment for  payment  is  not  necessary  in 
order  to  render  the  acceptor  liable.  (Section 
52  (I).) 

A  bill  is  duly  presented  for  payment  when 
presented  in  accordance  with  the  following 
rules : — 

When  not  payable  on  demand,  present- 
ment must  be  made  on  the  day  the  bill  falls 
due.     {See  Days  of  Grace.) 

When  payable  on  demand,  presentment 
must  be  made  within  a  reasonable  time 
after  issue  to  make  the  drawer  liable,  and 
within  a  reasonable  time  after  indorsement 
to  make  the  indorser  liable. 


Presentment] 


366 


[Present 


Presentment  must  be  made  by  the  holder 
or  his  agent  at  a  reasonable  hour  on  a 
business  day,  at  a  proper  place,  to  the 
payer  or  his  agent. 

The  proper  place  for  presentment  is  : — 
(i)  The  place  stated  in  the  bill,  or 

(2)  The  address  of  the  drawee  or  acceptor, 
as  stated  in  the  bill. 

If  no  reference  is  made  thereto  in  the  bill, 
then 

(3)  The  drawee's  or  acceptor's  business 
place  or  residence,  if  known,  otherwise 
the  last  known  address  of  the  payer. 

Where  a  bill  is  presented  at  the  proper 
place,  and  (after  the  exercise  of  reasonable 
diligence)  no  person  authorised  to  pay  or  to 
refuse  payment  can  be  found  there,  no  further 
presentment  is  necessary. 

Where  a  bill  is  drawn  upon  or  accepted  by 
two  or  more  persons  who  are  not  partners, 
and  no  place  of  payment  is  specified,  present- 
ment must  be  made  to  them  all. 

Where  the  drawee  or  acceptor  of  a  bill  is 
dead,  and  no  place  of  payment  is  specified, 
presentment  must  be  made  to  a  personal 
representative,  if  such  there  be,  and  if  with  the 
exercise  of  reasonable  diligence  he  can  be 
found. 

Presentment  may  be  effected  through  the 
Post-ofi5ce  where  authorised  by  agreement  or 
usage.     (Section  45.) 

Where  the  holder  of  a  bill  presents  it  for 
payment  he  must  exhibit  the  bill  to  the 
person  from  whom  he  demands  payment,  and 
when  a  bill  is  paid  the  holder  must  forthwith 
deliver  it  up  to  the  party  paying  it.  (Section 
52.) 

Delay  in  making  presentment  for  payment 
is  excused  when  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not 
imputable  to  his  default,  misconduct,  or 
negligence. 

Presentment  for  payment  is  dispensed 
with : — 

(i)  Where  after  the  exercise  of  reason- 
able diligence  presentment  cannot  be 
effected.  The  fact  that  the  holder  has 
reason  to  believe  that  the  bill  will  be 
dishonoured  on  presentment  does  not 
dispense  with  the  necessity  for  present- 
ment. 


(2)  Where  the  drawee  is  a  fictitious  person. 

Note. — The  fact  that  the  drawee  is  a 
person  not  having  capacity  to  contract 
does  not  of  itself  excuse  presentment  for 
payment. 

(3)  As  regards  the  drawer,  where  the  drawee 
or  acceptor  is  not  bound  as  between 
himself  and  the  drawer  to  accept  or  pay 
the  bill,  and  the  drawer  has  no  reason 
to  believe  that  the  bill  would  be  paid  if 
presented. 

(4)  As  regards  an  indorser,  where  the  bill 
was  accepted  or  made  for  the  accom- 
modation of  that  indorser,  and  he  has 
no  reason  to  expect  that  the  bill  would 
be  paid  if  presented. 

(5)  By  waiver  of  presentment,  express  or 
implied,  and  before  or  after  the  time  for 
presentment. 

Note. — Waiver  of  notice  of  dishonour 

does  not  of  itself  include  a  waiver  of 

presentment  for  payment.  (Section  46.) 

A  promissory   note    payable   on   demand, 

which  has  been  indorsed,  must  be  presented 

for  payment  within  a  reasonable  time  after 

the  indorsement.     If  it  be  not  so  presented 

the  indorser  is  discharged.      In  determining 

what  is  a  reasonable   time  regard    shall  be 

had  to  the  nature  of  the  instrument,  the  usage 

of  trade,  and  the  facts  of  the  particular  case. 

(Section  86.) 

(As  to  cheques  see  title  Unpresented 
Cheques.) 

Presents. — A  written  instrument  is  referred 
to  in  the  instrument  itself  by  the  phrase 
"  these  presents.'' 

Present  Worth.— As  applied  to  a  sum  of 
money  payable  at  a  future  date,  this  term 
expresses  the  amount  which,  if  improved  at 
a  stated  rate  of  interest  per  annum  thereon 
during  the  period  intervening  between  the 
present  and  future  dates,  will  equal  the  pro- 
posed sum  as  and  when  it  becomes  due.  The 
term  may  be  applied  to  (i)  a  fixed  sum,  (2) 
equal  payments  recurring  at  regular  or 
irregular  dates,  or  (3)  unequal  payments  re- 
curring at  regular  or  irregular  dates. 

The  difference  between  the  proposed  sum 
or  sums  and  the  present  worth  thereof  is 
termed  the  "  discount."  The  rate  of  interest 
applied  may  be  either  compound  or  single, 
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and   (in  the  former  case)   the  rests  may  be 
made  annually,  half-yearly,  or  otherwise. 

The  present  worth  forms  the  basis  of  com- 
parison between  various  amounts  payable  at 
different  times — thus,  supposing  a  person  were 
desirous  of  surrendering  a  particular  rever- 
sion for  an  immediate  life  annuity  of  a  pro- 
posed amount,  the  present  worth  of  each 
benefit  would  be  ascertained  in  order  to  de- 
termine whether  the  proposition  was  accept- 
able or  not.     {See  Discount,  Interest.) 

Primage. — This  was  originally  a  small  pay- 
ment made  by  the  merchant  to  the  master  of 
a  ship  for  his  care  and  attention  to  the  goods 
shipped,  but  in  this  connection  the  term  is 
now  practically  obsolete.  It  was  also  called 
"  hat  money." 

The  term  is  now  used  to  express  a  certain 
percentage  on  the  freight  payable  by  the  mer- 
chant to  the  shipowner.  For  instance,  the 
freight  may  be  quoted  as  15s.  per  ton  with 
5  per  cent,  primage,  which  would  make  the 
freight  in  reality  15s.  gd.  per  ton. 

Sometimes  it  is  arranged  that  upon  a 
shipper  giving  (and  carrying  out)  an  under- 
taking to  ship  all  goods  to  certain  ports  by 
the  ships  of  one  company  or  fleet,  a  certain 
percentage  of  the  freights  paid  by  him  to  the 
company  during  the  year  or  other  period  will 
be  returned  to  him.  This  is  called  "  returned 
primage." 

Prime  Cost. — The  original  or  direct  cost  of  an 
article,  as  distinct  from  the  "  cost  of  produc- 
tion," which  term  includes  all  expenditure 
incurred  in  manufacture,  whether  direct  or 
indirect. 

{See  Manufacturers'  Accounts.) 
Prime  Entry. — See  Bill  of  Entry. 
Principal. — See  Agent. 
Priority  of  Payments  (Costs,  &c.).— 
Bankruptcy. 
The  assets  in  every  matter  remaining  after 
payment  of  the  actual  expenses  incurred  in  realising 
any  of  the  assets  of  the  debtor  shall,   subject 
to  any  order  of  the  Court,  be  liable  to  the 
following  payments,  which  shall  be  made  in 
the  following  order  oi priority,  viz.  : — 

(i)  The  actual  expenses  incurred  by  the 
Official  Receiver  in  protecting  the 
property  or  assets  of  the  debtor,  or  any 
part  thereof,  and  any  expenses  or  out- 


lay incurred  by  him  or  by  his  authority 
in  carrying  on  the  business  of  the 
debtor. 

(2)  The  fees,  percentages,  and  charges 
payable  under  Table  B  of  the  scale  of 
fees ;  and  any  other  fees  payable  to,  or 
costs,  charges,  and  expenses  incurred 
or  authorised  by,  the  Official  Receiver. 

(3)  The  fee  which  under  the  scale  of  fees 
for  the  time  being  in  force  is  required 
to  be  affixed  to  the  copy  of  the  Cash 
Book  when  forwarded  for  audit. 

(4)  The  deposit  or  deposits  lodged  by  the 
petitioning  creditor. 

(5)  The  deposit  or  deposits  lodged  on  any 
application  for  the  appointment  of  an 
interim  receiver. 

(6)  The  remuneration  of  the  special 
manager  (if  any) . 

(7)  The  taxed  costs  of  the  petitioner. 

Note. — The  taxed  costs  of  the 
petitioner's  solicitor  must  be  paid, 
irrespective  of  any  question  of  set-off 
against  the  petitioner. 

(8)  The  remuneration  and  charges  of  the 
person  (if  any)  appointed  to  assist  the 
debtor  in  the  preparation  of  his  state- 
ment of  affairs. 

Note. — An  arrangement  must  be  made 
with  the  Official  Receiver,  as  in  the 
case  of  winding-up  procedure  {infra.) 

(9)  Any  allowance  made  to  the  debtor  by  the 
Official  Receiver. 

(10)  The  taxed  charges  of  any  shorthand 
writer  appointed  by  the  Court. 

Note. — Where  a  shorthand  writer  is 
appointed  at  the  instance  of  the 
Official  Receiver  to  take  notes  of  the 
examination  of  the  debtor  at  his  public 
examination,  the  cost  of  such  notes 
shall  be  deemed  to  be  an  expense 
incurred  or  authorised  by  the  Official 
Receiver,  and  be  paid  in  priority 
accordingly. 

(11)  The  trustee's  necessary  disbursements 
other  than  actual  expenses  of  realisa- 
tion heretofore  provided  for. 

(12)  The  costs  of  any  person  properly 
employed  by  the  trustee  with  the 
sanction  of  the  committee  of  inspection. 

Note. — These  payments  are  subject 
to  the  regulations  as  to  taxation 
{infra.) 
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(13)  Any  allowance  made  to  the  debtor  by  the 
trustee  with  the  sanction  of  the  com- 
mittee of  inspection. 

(14)  The  remuneration  of  the  trustee. 

Note. — This  is  not  a  taxable  charge. 
(1883  Act,  section  73.) 

(15)  The  actual  out-of-pocket  expenses 
necessarily  incurred  by  the  committee  of 
inspection,  subject  to  the  sanction  of 
the  Board  of  Trade. 

(Rule  125  of  1886.) 

All  bills  and  charges  of  solicitors,  managers, 
accountants,  auctioneers,  brokers,  and  other 
persons,  not  being  trustees,  shall  be  taxed  by 
the  prescribed  officer,  and  no  payments  in 
respect  thereof  shall  be  allowed  in  the  trustee's 
accounts  without  proof  of  such  taxation 
having  been  made. 

Every  person  shall,  on  request  by  the 
trustee  (which  request  the  trustee  shall  make  a 
sufficient  time  before  declaring  a  dividend), 
deliver  liis  bill  of  costs  or  charges  to  the 
proper  officer  for  taxation,  and  if  he  fails  to 
do  so  within  seven  days  after  receipt  of  the 
request,  or  such  further  time  as  the  Court, 
on  application,  may  grant,  the  trustee  shall 
declare  and  distribute  the  dividend  without 
regard  to  any  claim  by  him,  and  thereupon 
any  such  claim  shall  be  forfeited  as  well 
against  the  trustee  personally  as  against  the 
estate.     (1883  Act,  section  73.) 

Before  taxing  the  bill  or  charges  of  any 
solicitor,  manager,  accountant,  auctioneer, 
broker,  or  other  person  employed  by  an 
Official  Receiver  or  trustee,  the  taxing  officer 
shall  require  a  certificate  in  writing,  signed 
by  the  Official  Receiver  or  trustee,  as  the  case 
may  be,  to  be  produced  to  him,  setting  forth 
whether  any,  and  if  so  what,  special  terms  of 
remuneration  have  been  agreed  to,  and  in 
the  case  of  a  bill  of  costs  of  a  solicitor,  a 
copy  of  the  resolution  or  other  authority 
sanctioning  the  employment.     (Rule  117.) 

Company  Liquidation. 

Voluntary  Liquidation. — All  costs,  charges, 
and  expenses  properly  incurred  in  the  volun- 
tary winding-up  of  a  company,  including  the 
remuneration  of  the  liquidators,  are  payable 


out  of  the  assets  of  the  company  in  priority 
to  all  other  claims.  (Section  144  of  1862  Act.) 
Note. — There  is  no  prescribed  order  of 
priority  inter  se  as  in  the  case  of  bankruptcy 
and  winding-up  by  the  Court. 

Winding-up  by  the  Court.  —The   assets   of  a 
company  which  is  being  wound  up  remaining 
after  payment  of  the  fees  and  actual  expenses  in- 
curred in  realising  and  getting  in  the  assets  shall, 
subject  to  any  order  of  the  Court,  be  liable  to 
the  following  payments,  which  shall  be  made 
in  the  following  order  oi  priority,  viz.  :  — 
(i)  The   taxed   costs   of  the  petition,  in- 
cluding the  taxed  costs  of  any  person 
appearing  on  the  petition  whose  costs 
are  allowed  by  the  Court. 

Note. — If  the  petitioner  is  a  share- 
holder, and  subsequently  becomes 
liable  as  a  contributory  in  respect  of 
calls,  he  is  entitled  to  his  costs,  free 
from  any  set-off  in  respect  of  such 
calls. 

(2)  The  remuneration  of  the  special 
manager  (if  any). 

(3)  The  costs  and  expenses  of  any  person 
who  makes,  or  concurs  in  making,  the 
company's  statement  of  affairs. 

Note. — A  person  who  is  required  to 
make  or  concur  in  making  any  state- 
ment of  affairs  of  a  company  shall, 
before  incurring  any  costs  or  expenses 
in  or  about  the  preparation  and  making 
of  the  statement,  apply  to  the  Official 
Receiver  for  his  sanction,  and  submit 
a  statement  of  the  estimated  costs  and 
expenses  which  it  is  intended  to  incur  ; 
and^  except  by  order  of  the  Court,  no 
person  shall  be  allowed  out  of  the 
assets  of  the  company  any  costs  or 
expenses  which  have  not,  before  being 
incurred,  been  sanctioned  by  the 
Official  Receiver.     (Rule  57.) 

(4)  The  taxed  charges  of  any  shorthand 
writer  appointed  to  take  an  examina- 
tion, provided  that,  where  the  short- 
hand writer  is  appointed  at  the  instance 
of  the  Official  Receiver,  the  cost  of  the 
shorthand  notes  shall  be  deemed  to  be 
an  expense  incurred  by  the  Official 
Receiver  in  getting  in  and  realising  the 
assets  of  the  company. 
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(5)  The  liquidator's  necessary  disburse- 
ments, other  than  the  actual  expenses  of 
realisation  heretofore  provided  for. 

(6)  The  costs  of  any  person  properly 
employed  by  the  liquidator  with  the 
sanction  of  the  committee  of  inspec- 
tion. 

Note. — No  payments  in  respect  of 
bills  or  charges  of  solicitors,  managers, 
accountants,  auctioneers,  brokers,  or 
other  persons  (other  than  payments 
for  costs  and  expenses  incurred  in 
connection  with  the  preparation  of 
the  statement  of  affairs  and  sanctioned 
by  the  Official  Receiver)  shall  be 
allowed  out  of  the  assets  of  the  com- 
pany being  wound  up  by  the  Court, 
without  proof  that  same  have  been 
considered  and  allowed  by  the  Regis- 
trar. This  rule  does  not  apply  to 
costs  in  connection  with  legal  proceed- 
ings taken  by  or  against  a  company 
which  is  being  wound  up  by  the 
Court,  which  are  ordered  by  the 
Court  in  which  such  proceedings  are 
pending  to  be  paid  by  the  company 
or  the  liquidator.     (Rule  170.) 

(7)  The  remuneration  of  the  liquidator. 

(8)  The  actual  out-of-pocket  expenses  neces- 
sarily incurred  by  the  committee  of  in- 
spection, subject  to  the  approval  of  the 
Board  of  Trade.  {See  Committee  of 
Inspection.) 

(Rule  170.) 


It  will  be  noted  that  the  order  of  priority 
in  bankruptcy  is  mutatis  mutandis  the  same  as 
that  in  winding-up  procedure,  with  the 
following  exceptions : — 

(i)  The  additional  provisions  for  an  allow- 
ance to  the  debtor  by  the  Official 
Receiver  and/or  trustee,  and 

(2)  The  reversal  of  the  priority  as  between 
the  remuneration  of  the  special 
manager  and  the  costs  of  the  peti- 
tioner. 

The  priority  of  the  costs  of  administration 
in  bankruptcy  and  company  liquidation  is 
not  affected  by  the  provisions  of  the  Pre- 
ferential Payments  Act  1888,  the  preferential 
claims   therein  provided   for  being  payable 


out  of  the  assets  remaining  after  the  retention 
of  the  necessary  sums  for  administering  the 
respective  estates  ;  but  the  Preferential  Pay- 
ments (Amendment)  Act  1897  creates  an 
anomaly  in  this  respect,  placing  the  pre- 
ferential claims  against  a  company  which 
has  issued  debentures  secured  by  a  floating 
charge  before  the  claims  of  such  debenture- 
holders,  and,  as  a  consequence,  conferring 
upon  them  a  priority  over  the  costs  of 
winding-up. 

Deed  of  Arrangement. 

The  order  of  priority  in  which  the  pay- 
ments in  pursuance  of  a  deed  of  arrangement 
are  to  be  made  is  generally  pro\-ided  for  in 
the  deed  itself,  and  generally  the  rules  in 
bankruptcy  procedure  are  adopted. 

{See  Preferential  Creditors,  Preferential 
Payments  in  Bankruptcy  Acts.) 

Private  Company.  —  Strictly,  all  companies 
registered  under  the  Act  of  1862  are  public 
companies.  Their  registered  documents  and 
register  of  members  are  open  to  public  in- 
spection, and  the  Acts  do  not  distinguish 
between  private  and  public  companies,  but  it 
has  been  found  convenient  in  practice  to 
classify  them  in  this  way. 

Mr.  Palmer  thus  refers  to  private  com- 
panies : — 

"  No  satisfactory — that  is,  exhaustive — 
**  definition  of  a  private  company  can  be 
"  given  ;  the  term  is  too  elastic,  but  some 
"  leading  characteristics  may  be  indicated. 
"  One  is  that  the  private  company  is 
"  started  and  worked  without  appealing  to 
"  the  public  for  capital.  A  company  which 
"  appeals  to  the  public  by  prospectus,  cir- 
"  cular,  or  otherwise,  is  not  classed  as  a 

"  private  company Another 

'•  characteristic  is  that  it  is  composed  of  a 
"  very  limited  number   of   members,    per- 

"haps7,  8,  org And  not  only 

"  are  the  members  few  in  the  case  of  a 
"  private  company,  but  the  great  bulk  of 
"  the  shares  are  usually  in  the  hands  of 
"  only  some  of  those  few  members.  .  .  . 
**  A  further  characteristic  is  that  the  right 
**  to  transfer  shares  is,  in  the  case  of  most 
'•  private  companies,  closely  fettered,  and 
"  that  the  continuing  members  are  com- 
"  monly  given  a  preferential  right  to  pur- 
"  chase  the  shares  of  an  outgoing  member. 
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*' .  .  .  .  The  private  character  of  such 
"  a  company  may  at  any  time  be  ter- 
"  minated  by  the  public  being  let  in  and 
"  allowed  to  take  shares,  either  by  allot- 
'•  ment  or  transfer." 

Since  the  passing  of  the  Companies  Act 
1900,  companies  are  considered  to  be 
"  public  "or  **  private  "  in  so  far  as  they  do 
or  do  not  "issue  any  invitation  to  the  public 
to  subscribe  for  shares." 

As  to  what  amounts  to  "an  invitation  to 
the  public,"  Farwell,  J.,  has  said,  "  An  offer 
'•  is  not  the  less  made  to  the  public  because 
"it  is  sent  to  (existing)  shareholders  or 
"  debenture-holders  as  well  as  to  other 
**  persons,  or  because  it  is  not  advertised  in 
"  the  public  newspapers,"  and  it  would  seem 
that  a  general  invitation  for  subscriptions, 
however  limited  the  circle  to  which  it  is 
addressed,  is  an  invitation  to  the  public,  so 
long  as  any  ot  the  persons  approached  are 
not  already  members  of  the  company. 

Several  restrictions  are  imposed  upon  public 
companies  which  do  not  apply  to  those 
formed  "privately,"  chief  amongst  which 
are: — 

(i)  The  filing  with  the  Registrar  of  Joint 
Stock  Companies  of  a  prospectus 
containing  specific  information. 

(2)  The  filing  with  the  same  official,  by 
directors  named  in  the  articles  of 
association  and/or  prospectus,  of 
their  consent  to  act  as  directors,  and 
also  of  their  undertaking  to  take  and 
pay  for  their  qualification  shares  (if 
any.) 

(3)  The  filing  on  application  for  regis- 
tration of  the  memorandum  and 
articles  of  a  list  of  the  persons  who 
have  consented  to  act  as  directors. 

(4)  The  prohibition  of  proceeding  to  allot- 
ment, unless  the  "minimum  sub- 
scription "  has  been  received. 

To  ensure  compliance  with  these  provisions 
a  "public"  company,  before  commencing 
any  business  or  exercising  any  borrowing 
powers,  is  required  to  obtain  (in  addition 
to  the  Certificate  of  Incorporation  necessary 
for  all  joint  stock  companies),  "a  certificate 
"  that  the  company  is  entitled  to  commence 
"  business." 


To  effect  registration  of  a  company 
without  compliance  with  the  formalities 
above  referred  to,  it  is  necessary  on  appli- 
cation for  registration  of  the  memorandum 
and  articles  of  association  to  submit  there- 
with a  declaration  signed  by  the  signatories 
to  the  memorandum  of  association  to  the 
effect  that  no  application  has  been  or  will 
be  made  to  the  public  to  subscribe  for 
shares. 

{See  One-Man  Company.) 

Private  Ledger. — A  ledger  reserved  for  the 
use  and  inspection  of  the  partners  or  other 
proprietors  of  a  business.  It  usually  con- 
tains particulars  as  to  the  capital  in  the 
business,  the  Profit  and  Loss  Account, 
and  other  private  matters  (varying  according 
to  circumstances) .  In  this  Ledger  the  final 
adjustments  of  the  accounts  may  possibly 
appear,  whilst  the  successive  Balance  Sheets 
are  invariably  entered  therein,  though,  of 
course,  in  the  form  of  a  memorandum  only. 

Private  Ledger  Account.— An  Account  in 
the  General  Ledger  (or  one  of  the  General 
Ledgers  where  such  are  not  self-balancing) 
showing  the  balance  of  the  items  in  the  Pri- 
vate Ledger,  so  that  the  chief  bookkeeper  may 
balance  the  General  Ledgers  without  recourse 
to  the  Private  Ledger.  The  principle  involved 
is  somewhat  similar  to  that  upon  which 
Controlling  Accounts  are  constructed.  {See 
Sectional  Ledgers.) 

Probate.  —The  official  proof  of  a  will ;  the 
copy  of  a  will  under  the  seal  of  the  Probate 
Court. 

Formerly,  only  those  instruments  which 
(i)  contained  a  testamentary  disposition  of  per- 
sonal property,  or  (2)  in  cases  where  realty 
only  was  disposed  of,  the  testator  had 
appointed  an  executor  were  admitted  to 
probate,  but  since  the  Land  Transfer  Act 
1897,  probate  may  be  granted  in  respect 
of  real  estate.     {See  Land  Transfer  Act.) 

A  will  disposing  only  of  property  in  a 
foreign  country  is  not  entitled  to  probate, 
whilst  the  Court  may,  and  occasionally  does, 
admit  part  of  an  instrument  to  probate,  and 
may  refuse  probate  as  to  the  remainder. 

The  person  named  as  executor,  and  he 
only,  can  prove  a  will ;  he  cannot  transfer 
his  right  to  another  person  not  named 
executor  in  the  will. 
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One  named  executor  is  not  bound  to  accept 
the  office.  He  may  renounce,  but  having 
renounced,  the  Court  has  power  to  permit 
him  to  retract  his  renunciation  if  considered 
desirable  in  the  interests  of  the  estate.  {Re 
Stiles,  1897,  14  T.L.R.  61). 

Renunciation  must  however  be  made 
before  any  executorial  has  bean  performed 
or  before  the  person  has  otherwise  shown 
that  he  has  elected  to  act. 

A  will  may  be  proved  in  common  form  or 
per  testes  (solemn  form).  The  common  form 
is  used  for  ordinary  and  undisputed  qases, 
the  executor  merely  presenting  the  wi  11^  with 
a  deposition  that  same  is  "the  true, 
"whole,  and  last  will  and  testament  of  the 
"  deceased,"  whereupon  the  Court  annex  the 
seal. 

When  the  will  is  proved  in  solemn  form, 
or  in  form  of  law,  the  parties  interested  are 
cited  to  be  present,  when  the  will  is  pro- 
duced and  the  witnesses  are  sworn,  examined, 
and  their  depositions  published.  In  case  of 
sufficient  proof  the  Court  then  pronounces 
for  the  validity  of  the  will.  An  executor 
having  proved  the  will  in  solemn  form  is 
not  compellable  to  prove  it  any  more,  but  if 
probate  has  ;_been  granted  in  common  form 
he  may  be  compelled  to  prove  it  again  in 
solemn  form. 

' '  The  right  of  an  executor  is  derived 
' '  from  the  will  and  not  from  the  probate ; 
"he  has  his  right  immediately  on  the  death 
"  of  the  testator,  and  the  right  draws  after 
"  it  a  constructive  possession ;  probate  is 
"  a  mere  ceremony  evidence  of  his  right, 
"and  is  of  the  same  eftect  as  if  the  will 
"had  been  proved  immediately  after  the 
' '  death  of  the  testator,  by  reason  of  the 
"relation  (back)  of  the  probate.  The  pro- 
' '  perty  of  the  deceased  vests  therefore  in  his 
"executor  from  the  time  of  his  death,  the 
* '  law  knowing  no  interval  between  the  tes- 
"  tator's  death  and  the  vesting  of  the  right  in 
"  his  representative,  i.e.,  his  executor." 

The  jurisdiction  of  granting  probate  of 
wills  is  exercised  in  the  Probate  Court,  having 
a  Principal  Registry  at  Somerset  House  and 
District  Registries  for  the  various  parts  of 
England  and  Wales.  A  District  Registrar  has 
full  power  to  grant  probate  of  a  will  provided 
the  deceased  had    his    permanent  place    of 


abode  within  the  particular  district  at  the 
time  of  his  death.  The  wills  of  persons  who 
at  the  time  of  their  death  resided  either  in 
London  or  a  district  not  having  a  District 
Registry  must  be  proved  at  Somerset  House, 
whilst  the  wills  of  those  who  have  resided  in 
the  districts  having  Registries  may  either  be 
proved  at  the  respective  Registries  or  at 
Somerset  House. 

The  executor  will  require  to  make  two 
affidavits,  the  one  being  the  "oath  of  the 
executor"  in  the  prescribed  form,  and  the 
other  the  Inland  Revenue  statement  for  the 
purpose  of  assessing  the  estate  duty  payable. 

{See  Administration  (Letters  of),  Estate 
Duty,  Executor,  Will.) 

Probate  Duty.  —The  stamp  duty  payable  in 
respect  of  the  personal  estate  and  effects  for 
which  probate  or  letters  of  administration 
were  (or  may  be)  granted  in  the  case  of  per- 
sons dying  before  2nd  August  1894. 

Estate  duty  is  payable  in  respect  of  the  pro- 
perty of  persons  dying  after  ist  August  1894, 
and  probate  duty  is  not  levied  in  such  cases. 

Profit.— 

Economic. — "Profits  must  not  be  confounded 
' '  with  the  produce  of  industry  primarily  re- 
"  ceived  by  the  capitalist.  They  really  con- 
' '  sist  of  the  produce  or  its  value  remaining  to 
' '  those  who  employ  their  capital  in  an  indus- 
"  trial  undertaking  after  all  their  necessary 
"  payments  have  been  deducted,  and  after  the 
' '  capital  wasted  and  used  in  the  undertaking 
"  has  been  replaced.  If  the  produce  derived 
"from  an  undertaking,  after  defraying  the 
"  necessary  outlay,  be  insufficient  to  replace 
"the  capital  exhausted,  a  loss  has  been  in- 
"  curred.  If  the  produce  is  merely  sufficient 
"  to  replace  the  capital  exhausted,  there  is  no 
"surplus — there  is  no  loss,  but  there  is  no 
"  annual  profit,  and  the  greater  the  surplus 
"  is  the  greater  the  profit."    [McCulloch.] 

"Capital  is  consumed  in  producing; 
"  capital  is  wealth,  and  there  must  be  restora- 
'  •  tion  of  such  wealth  as  is  not  destroyed  by 
"enjoyment,  but  in  creating  other  wealth. 
' '  If  that  new  wealth  were  not  forthcoming 
' '  there  could  be  no  motive  to  apply  any 
"  wealth  to  capital.  Profit,  which  is  reward, 
"cannot  begin  till  the  replacement  of  the 
"things  consumed  has  been  completed." 
[Bonamy  Price.] 
z   2 
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How  ascertained : — 

{i)  Single  Account  System.— The  "Single 
Account  System"  and  "Double  Account 
System"  must  be  carefully  distinguished  from 
the  terms  single  entry  and  double  entry.  {See 
titles  Bookkeeping,  Double  Account  System, 
Single  Account  System.) 

While  the  double  account  system  of  ascer- 
taining profits  is  based  upon  the  assumption 
that  Capital  Account  and  Revenue  Account 
must  be  deemed  distinct  for  that  purpose,  the 
advocates  of  the  single  account  system  aver 
that  such  a  distinction  has  no  foundation  in 
principle,  and  that  the  true  profits  can  only 
be  ascertained  by  a  Balance  Sheet  showing 
the  true  financial  position  of  the  company — 
not  (Mr.  Palmer  says)  "a  Capital  Account 
"showing,  as  a  matter  of  history,  how  the 
"  capital  contributed  has  been  applied  in  the 
"  past,  but  a  living  account  showing  the  true 
"  financial  position  of  Xhe  company  at  the  date." 
The  single  account  method  is  applicable 
to  either  a  company  or  an  ordinary 
partnership.  If  the  total  of  the  items 
on  the  credit  side  of  the  Balance 
Sheet  exceeds  the  (paid-up)  capital  and  liabili- 
ties of  the  concern,  and  any  necessary 
•'  reserve,"  then  such  excess  is  considered 
profit.  Of  course,  in  addition  to  the  Balance 
Sheet,  reference  may  be  made  to  a  Profit  and 
Loss  Account,  compiled  from  the  complemen- 
tary figures  supplied  by  the  double  entry  system 
of  bookkeeping.  Thus,  the  profit  of  a  con- 
cern, as  ascertained  by  the  single  account 
system,  is  the  excess  of  the  assets  over  the 
liabilities  (including  capital),  whilst  the  profit 
for  a  particular  period  (assuming  there  has 
been  no  distribution  of  profit  or  further  con- 
tribution of  capital  meanwhile)  is  the  differ- 
ence between  the  excesses  as  at  the  com- 
mencement and  end  of  the  period  respectively. 
If  the  transactions  of  the  concern  are  recorded 
upon  the  single  account  system  and  by  sitigle 
entry,  the  true  (economic)  profit  for  a  par- 
ticular period  may  be  ascertained  ;  but  if  the 
accounts  are  kept,  not  only  upon  the  single 
account  system,  but  by  double  entry,  then,  not 
only  is  the  true  (economic)  profit  for  a  par- 
ticular period  ascertained,  but  the  Balance 
Sheet  is  supported  by  a  Profit  and  Loss 
Account  showing  the  constituent  parts  contri- 
buting to  the  result. 


The  single  account  system,  based  as  it  is 
upon  a  Balance  Sheet  showing  the  true  finan- 
cial position  of  a  concern  at  any  given  date, 
necessarily  recognises  the  principle  of  charg- 
ing revenue  with  the  exhausted  values  of 
wasting  assets  and  treating  only  as  assets  in 
the  Balance  Sheet  that  which  is  considered  as 
the  unexhausted  portion  of  the  cost  price. 

(2)  Double  Account  System.— Mr.  Justice 
Buckley,  in  his  work  on  the  Companies' 
Acts,  advocates  the  double  account  system, 
as  follows  : — 

' '  The  profits  of  an  undertaking  are  not 
*'  such  sum  as  may  remain  after  the  pay- 
••  ment  of  every  debt,  but  are  the  excess  of 
"revenue  receipts  over  expenses  properly 
"  chargeable  to  Revenue  Account.  As  to 
"  what  expenses  are  properly  chargeable  to 
"  capital  and  what  to  revenue,  it  is  neces- 
"  sarily  impossible  to  lay  down  any  general 
"  rule.  In  many  cases  it  may  be  for  the 
"  shareholders  to  determine  this  for  them- 
"  selves,  provided  the  determination  be 
"  honest  and  within  legal  limits. 

*•  Capital  may  be  lost  in  either  one  of 
' '  two  ways,  which  may  be  distinguished  as 
"  loss  on  Capital  Account  and  loss  on 
"  Revenue  Account.  If  a  shipowning  com- 
"  pany's  capital  be  represented  by  ten  ships 
' '  with  which  it  trades,  and  one  is  totally 
"  lost  and  is  uninsured,  such  a  loss  would 
' '  be  what  is  here  called  a  loss  on  Capital 
"Account.  But  if  the  same  company 
' '  begins  the  year  with  the  ten  ships,  value, 
"  say,  /ioo,ooo,  and  ends  the  year  with  the 
"  same  ten  ships,  and  the  result  of  the 
"  trading,  after  allowing  for  the  deprecia- 
"  tion  of  the  ships,  is  a  loss  of  ;^  1,000,  this 
' '  would  be  what  is  here  called  a  loss  on 
"  Revenue  Account. 

' '  Where  a  loss  on  Revenue  A  ccount  has  been 
"  sustained,  there  is,  of  course,  no  profit 
"  until  that  loss  has  been  made  good  either 
' '  by  set-off  of  previous  undivided  profits 
"  still  in  hand,  or  by  profit  subsequently 
"earned.  But  until  Lee  v.  Neuchatel 
"  Asphalte  Co.  the  question  was  open 
"  whether  a  company  under  the  Companies 
"  Acts,  which  has  lost  part  of  its  capital  by 
"  loss  on  Capital  Account,  can  continue  to  pay 
' '  dividends  until  the  lost  capital  has  been 
"  made  good. 
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"  Lee  V.  Neuchatel  AsphaUe  Co.  has  now 
"shown  the  true  principle  to  be  that 
' '  Capital  Account  and  Revenue  Account 
"are  distinct  accounts,  and  that  for  the 
"  purpose  of  determining  profits  you  must 
"  disregard  accretions  to  or  diminutions  of 
"  capital." 

"  Suppose  I  buy  ;^ioo  Consols  at  97, 
' '  and  at  the  expiration  of  a  year  they  have 
"  fallen  to  94,  is  my  income  ;^3  or  nothing  ? 
"  If  nothing,  then  if  at  the  expiration  of  the 
' '  year  they  had  risen  to  par,  my  income 
'*  would  by  parity  of  reasoning  have  been 
**  £6,  not  £^.  Is  the  result  affected  by 
"  the  question  whether  at  the  end  of  the 
"year  I  am  or  am  not  about  to  sell  my 
"  Consols  ?  Suppose  a  tramway  company 
"  lays  its  line  when  materials  and  labour 
"are  both  dear;  both  subsequently  fall, 
* '  and  the  same  line  could  be  laid  for  half 
"  the  money,  and  as  an  asset  (independent 
"of  deterioration  from  wear)  would  cost 
"for  construction  only  half  what  it 
"  did  cost.  Is  the  company  to  make  this 
"good  to  capital  before  it  pays  further 
"dividend?  If  so,  then  if  the  cost  of 
' '  materials  and  labour  had  risen  after  the 
"line  was  laid,  might  not  the  company 
"  have  divided  as  dividend  this  accretion 
"  to  capital  ?  Upon  such  a  principle  divi- 
"  dends  would  vary  enormously,  and  some- 
"  times  inversely  to  the  actual  profit  of  the 
"  concern. 

"If  Revenue  Account  be  treated  as  a 
"distinct  account  these  difficulties  dis- 
"  appear,  and  subject  to  the  difficulty, which 
"  must  be  encountered,  of  discriminating 
' '  between  revenue  charges  and  capital 
"  charges,  a  safe  and  intelligible  principle 
"  is  arrived  at.  The  creditors  of  the  com- 
"  pany  are  entitled  to  have  the  Capital 
"Account  fairly  and  properly  kept;  but 
' '  they  are  not  entitled  to  have  losses  of 
' '  capital  on  Capital  Account  made  good 
"  out  of  revenue.  It  is,  no  doubt,  true  that, 
"before  arriving  at  revenue  at  all, 
"  there  are  payments  which  must  be  made 
"good  to  capital,  on  account  of  capital 
"  wasted  or  lost  in  earning  the  revenue. 
"For  instance,  in  the  common  case  of 
"  leaseholds,  which  are  a  wasting  property, 
' '  the  whole  of  the  rental  will  not  properly 


"  be  income  ;  in  the  case  of  colliery  pro- 
"perties,  the  difference  between  the  price 
"  at  which  the  coal  is  sold,  and  the  cost  of 
"working  and  raising  it,  will  not  all  b3 
"  income,  for  there  must  also  be  a  deduc- 
"  tion  made  in  favour  of  capital  repre- 
"  senting  the  diminished  value  of  the  mine 
"  by  reason  of  its  containing  so  many  less 
' '  tons  of  coal ;  in  the  case  of  a  tramway  com- 
* '  pany  you  will  not  have  arrived  at  net  profit 
"  before  you  have  set  apart  a  sum  to  make 
"  good  deterioration.  But  when  all  proper 
"allowances  have  thus  been  made  in 
"  favour  of  capital,  the  balance  is  revenue 
"  applicable  for  payment  of  dividend." 

(3)  The  third  system  is  that  propounded  by 
the  Court  of  Appeal  in  Lee  v.  Neuchatel 
Co.,  thus  : — 

When  the  revenue  of  the  company  for 
a  particular  period  exceeds  the  out- 
goings for  that  period,  such  excess  is 
deemed  profit  and  available  for  divi- 
dend notwithstanding  the  fact  that  the 
revenue  in  question  was  derived  from  a 
wasting  asset  [e.g.,  a  mine  or  quarry) 
which  will  in  course  of  time  be  entirely 
exhausted. 

(4)  The  fourth  system  was  also  propounded 
by  the  Court  of  Appeal  in  Verner  v. 
General  and  Commercial  Trust,  thus  : — 

The  net  revenue  of  a  company  for  a 
particular  period  is  to  be  deemed  avail- 
able for  dividend,  provided  that  loss  or 
depreciation  of  circulating  capital  has 
been  charged  against  the  account  in 
ascertaining  the  net  revenue  ;  but  loss 
or  depreciation  of  Jixed  capital  need  not 
be  so  charged. 

"  It  has  been  already  said  that 
' '  dividends  presuppose  profits  of 
"  some  sort,  and  this  is  unquestion- 
"  ably  true.  But  the  word  profits 
"  is  by  no  means  free  from  ambiguity. 
' '  The  law  is  much  more  accurately 
' '  expressed  by  saying  that  dividends 
"  cannot  be  paid  out  of  capital  th.a.n  by 
' '  saying  that  they  can  only  he  paid  out 
"of  profits.  The  last  expression  leads 
"to  the  inference  that  the  capital 
' '  must  always  be  kept  up  and  be 
"  represented  by  assets  which,  if  sold, 
"  would  produce  it,  and  this  is  more 
' '  than  is  required  by  law.     Perhaps  the 
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' '  shortest  way  of  expressing  the  dis- 
"  tinction,  which  I  am  endeavouring 
"to  explain,    is  to    say    that   fixed 
"  capital  maybe  sunk  and  lost,  and 
' '  yet   that    the   excess     of    current 
' '  receipts  over  current  payments  may 
' '  be   divided  ;  but   that  floating    or 
"  circulating  capital  must  be  kept  up, 
"  as  otherwise  it  will  enter  into  and 
' '  form  part  of  such  excess ;  in  which 
"  case  to  divide  such  excess,  without 
"  deducting  the  capital  mhich  forms  part 
"  of  it,  will  be  contrary  to  law." 
[Lindley,  L.  J.] 
{See    Gross  Profit,  Income    Tax,  Investi- 
gation, Life  Assurance  Companies,  Manufac- 
turers' Accounts,  Profits  available  for  Divi- 
dend, Realised  Profits,  &c.,  &c.) 

Profit  and  Loss  Account.— Considered  in 
a  general  sense  this  account  shows  the  net 
profit  or  loss  (as  the  case  may  be)  of  a  par- 
ticular undertaking  for  a  given  period.  It  is 
compiled  from  the  various  accounts  which 
record  the  revenue  items  (such  as  sales,  pur- 
chases, expenses),  and  provides  that  "con- 
firmatory scheme,  peculiar  to  double 
entry  bookkeeping  "  ;  for  whilst  the 
system  of  single  entry  will  show  the 
result  of  a  period's  trading  by  a  com- 
parison of  the  past  and  present  financial 
positions,  as  shown  by  the  Balance  Sheet,  the 
system  of  double  entry  affords  a  supplemen- 
tary account — the  Profit  and  Loss  Account — 
which  (i)  confirms  the  result  shown  by  the 
Balance  Sheet  and  (2)  exposes  the  con- 
stituent parts  contributing  to  such  result. 

At  the  present  time,  however,  it  is  usual 
and  advisable  to  subdivide  the  account  show- 
ing how  the  result  of  a  period's  trading  has 
been  attained,  the  subdivision  varying  accord- 
ing to  circumstances. 

Ordinarily  the  gross  profit  is  ascertained  by 
means  of  a  Trading  Account,  and  the  balance 
(the  gross  profit)  is  then  carried  to  a  Profit 
and  Loss  Account.  Against  this  balance  all 
the  expenses  connected  with  the  business  are 
charged,  so  that  the  net  profit  or  loss  may  be 
arrived  at. 

In  the  case  of  an  incorporated  company 
the  net  profit  or  loss  is  carried  to  the  Revenue 
Account,  against  which  are  charged  the 
reserves  made  (if  any)  the  dividends  (if  any) 
paid  to  the  shareholders,  &c. 


Strictly,  a  Profit  and  Loss  Account  should 
only  be  charged  with  such  items  as  are 
attributable  to  the  earning  of  the  balance 
eventually  shown — that  is  to  say,  items  which 
are  really  an  appropriation  of  profit  and  not  a 
charge  against  same  should  not  be  dealt  with 
until  the  actual  profit  is  ascertained  and  (i) 
brought  down  as  a  balance  in  the  Profit  and 
Loss  Account  or  (2)  transferred  to  a  separate 
Revenue  Account. 

{See  Departmental  Accounts,  Gross  Profit, 
Income  Tax,  Investigation,  Life  Assurance 
Companies,  Manufacturers'  Accounts.) 

Profits  available  for   Dividend.— At  the 

outset,  it  should  be  pointed  out  that  there  is 
not  necessarily  any  relationship  between 
profits  which  may  be  legally  divided  as 
dividend  and  that  quantity  which  economists 
or  accountants  would  consider  profit. 

It  is  clear,  from  the  point  of  view  of  the 
economist,  that  the  distribution  of  a  divi- 
dend, regardless  of  the  fact  that  a  part  of  the 
original  capital  has  been  exhausted  and  has 
not  been  replaced,  amounts  to  a  payment  out 
of  capital. 

But,  although  the  law  prohibits  the  mis- 
application of  the  capital  of  a  company,  and 
deems  the  payment  of  a  dividend  out  of 
capital  as  a  misapplication  of  that  fund,  yet 
there  is  no  general  law  to  the  effect  that  no 
dividend  shall  be  distributed  unless  the 
original  capital  is  kept  intact  and  un- 
diminished ;  thus,  it  is  more  correct  to  say 
that  dividends  cannot  be  paid  out  of  the 
capital  of  a  company,  than  it  is  to  say  that 
they  can  only  be  paid  out  of  profits.  The 
payment  of  a  dividend,  however,  presupposes 
profit  of  some  kind,  such  as  realised  profits, 
estimated  profits,  the  excess  of  current 
receipts  over  current  expenditure,  or  the 
excess  of  assets  over  the  liabilities  and  paid- 
up  capital. 

The  precise  method  of  ascertaining  the 
profits  divisible,  and  the  basic  principles 
involved,  depend  upon  the  regulations  of  the 
company,  or  any  effective  resolutions  passed 
from  time  to  time. 

The  Companies  Acts  do  not  say  what  ex- 
penses are  to  be  charged  to  Capital  Account 
and  what  to  Revenue  Account,  such  matters 
being  left  to  the  shareholders.  It  has  been 
very  judiciously   and   properly   left    to    the 
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commercial  world  to  settle  how  the  accounts 
are  to  be  kept.  Because  of  the  practical 
impossibility  of  framing  a  set  of  general 
rules  to  govern  all  cases,  each  concern  is 
allowed  to  regulate  its  own  affairs  in  this 
respect,  provided  that  the  regulations  or 
resolutions  of  the  company  conform  to  the 
rule  that  dividends  cannot  be  paid  out  of 
capital.  The  difficulty  arises  in  deciding 
what  amounts  to  a  payment  out  of  capital, 
not  from  an  economic,  but  from  a  legal  point 
of  view.  A  company  may  be  formed  with  a 
special  regulation  based  upon  economic 
principles  to  the  effect  that  no  dividend  shall 
be  paid  unless  the  value  of  the  original 
capital  be  maintained,  but  in  the  absence  of 
such  a  special  provision  there  is  no  general 
law  to  that  effect. 

In  the  Neuchatel  case  (App.  Cas.  1889)  the 
company  was  allowed  to  distribute  the  excess 
of  income  over  expenditure  without  first 
making  provision  thereout  for  the  deprecia- 
tion of  the  company's  property,  which  was 
admittedly  of  a  wasting  nature.  But  in  this 
instance  the  articles  of  association  expressly 
provided  that  it  should  not  be  necessary  for 
the  directors  to  provide  for  the  waste  of  the 
assets  before  the  declaration  of  a  dividend. 

Thus,  a  dividend  may  not  legally  be 
regarded  as  a  payment  out  of  capital  if  the 
capital  be  sunk  in  property  of  a  wasting 
nature  [e.g.,  a  mine  or  a  quarry),  even  though 
the  dividend  be  paid  out  of  the  excess  income 
derived  from  the  working  of  a  necessarily 
wasting  property,  if  the  constitution  of  the 
company  contemplates  a  distribution  of  such 
income  without  providing  a  fund  thereout  to 
replace  the  inevitable  waste. 

This  principle  was  extended  in  the  case  of 
Verner  v.  General  Trust,  to  investments  by  way 
of  stocks,  shares,  &c.  Here,  the  articles  of 
association  did  not  require  lost  capital  to  be 
made  good  before  dividends  could  be  declared, 
but  were,  in  fact,  so  framed  as  to  permit  the 
company  to  sink  its  capital  in  the  purchase 
of  stocks  and  other  securities  (even  though 
speculative),  and  to  pay  dividends  cut  of 
whatever  interest  or  dividends  such  stocks  or 
securities  might  yield,  although  some  of  the 
investments  might  have  considerably  depre- 
ciated in  value,  and  part  of  the  quasi-hxedi 
capital  as- a  consequence  might  be  lost  beyond 


recovery.  It  was  held  that  the  payment  of  a 
dividend  under  such  circumstances  did  not 
amount  to  a  payment  out  of  capital. 

Mr,  Justice  Buckley,  in  his  work  on  the 
Companies  Acts,  gives  it  as  his  opinion  that 
if  one  of  ten  ships  is  totally  lost,  and  was 
uninsured,  such  a  loss  would  be  a  loss  on 
Capital  Account,  and  a  distribution  of  profits 
without  first  providing  for  such  loss  would 
not  amount  to  a  distribution  of  Capital.  [See 
title  Profit.) 

Thus  the  general  law  does  not  require 
the  maintenance  of  fixed  capital  as  a  con- 
dition precedent  to  the  payment  of  a  divi- 
dend. Thus  fixed  capital  may  be  sunk 
and  partly  lost,  yet  the  excess  of  current 
receipts  over  current  payments  may  be  dis- 
tributed in  dividend ;  but  floating  or  circu- 
lating capital  {e.g.,  stock-in-trade  and  book 
debts)  must  be  maintained,  otherwise  it  will 
enter  into  and  form  part  of  the  excess  of 
current  receipts  over  current  payments.  To 
divide  such  excess  without  deducting  any 
capital  which  may  form  part  of  it  would  be 
contrary  to  law. 

With  stronger  reason,  where  the  current 
expenses  exceed  the  current  gains,  and  there 
are  no  reserved  profits  of  past  years  available, 
there  can  be  no  distribution  as  dividend. 
Obviously,  in  a  distribution  under  such  cir- 
cumstances, it  would  be  capital  that  was 
being  paid  away  in  dividend,  amounting 
thereby  to  a  misapplication  of  such  capital, 
and  where  capital  is  misapplied,  the  directors, 
or  other  officers  implicated,  may  be  compelled 
to  make  good  the  amount. 

Premiums  derived  from  an  issue  of  share 
capital  are  generally  treated  as  a  receipt  on 
Capital  Account  and  held  in  reserve  ;  for 
although  not  carrying  a  right  to  dividend, 
and  thus  not  capital  in  the  strict  sense,  they 
are  not  profits  earned  in  the  ordinary  course 
of  carrying  on  a  business.  Where  the 
articles  of  association  expressly  restrict  the 
dividend  fund  to  profits  of  the  latter  class, 
premiums  are  certainly  not  available  for 
dividends.  It  v/as  at  one  time  considered 
that  section  8  of  the  Companies  Act  1900, 
had  affected  the  position  as  regards  the  treat- 
ment of  premiums.  The  case  of  Burrows  v. 
Matahele  Reefs,  1901,  was  deemed  to  have 
decided  that  the  premiums  received  upon  the 
issue   of  shares   were  as  much  part  of  the 
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capital  of  the  company  as  the  nominal  value 
of  the  shares.  But  it  is  submitted  that 
this  is  not  the  real  effect  of  that  decision 
and  the  true  construction  of  section  8. 

The  decision  was  based  upon  the  act  of 
dealing  with  shares  by  way  of  underwriting 
commission.  These  particular  shares  when 
allotted  under  an  option  to  apply  for 
shares  at  par  were  admittedly  standing 
at  a  premium,  but  it  is  submitted  that 
the  decision  would  have  been  the  same 
had  the  shares  not  been  worth  more  than 
par.  In  other  words,  it  was  not  the  loss  to 
the  company  of  the  premium  it  might  have 
received,  but  the  application  of  the  shares  in 
payment  of  underwriting  commission  which 
brought  the  case  under  section  8.  The 
decision  of  the  House  of  Lords  in  Hilder  v. 
Dexter,  1902,  bears  somewhat  on  this  point, 
although  the  facts  were  slightly  different  from 
those  in  Burrows  v.  Matabele  Reefs. 

As  already  stated  there  is  no  necessary 
relationship  between  the  amount  representing 
the  true  economic  profit  of  a  concern  and 
that  amount  which,  by  reason  of  the  regula- 
tions of  the  company  or  the  peculiar  nature 
of  its  operations,  may  become  legally  divisible 
as  dividend  without  infringing  the  rule  that 
dividends  cannot  be  paid  out  of  capital.  But 
it  must  be  borne  in  mind  that  the  legal  deci- 
sions, which  for  reasons  varying  with  each 
case  have  allowed  companies  to  deviate  from 
sound  financial  principles,  are  what  are  called 
permissive  decisions.  They  do  not  require, 
nor  necessarily  recommend,  the  adoption  of 
the  principles  they  propound — they  merely 
permit  companies  to  conform  to  their  own 
regulations  on  financial  matters,  provided 
such  conformity  does  not  involve  a  breach  of 
the  rule  that  the  capital  must  not  be 
distributed  as  dividend ;  and,  subject  to  any 
special  regulation  to  the  contrary,  they 
construe  this  latter  rule  to  the  following 
effect  :— 

(i)  To  distribute  the  excess  revenue  with- 
out providing  thereout  for  the  depre- 
ciation of  fixed  capital  would  not 
amount  to  a  distribution  out  of  capital 
to  the  extent  of  such  depreciation. 

(2)  To  distribute  the  excess  of  revenue 
without  maintaining  the  circulating 
capital  would  amount  to  a  distribution 


of  capital  to  the  extent  of  any 
deficiency  of  same,  for  as  the  circu- 
lating capital  is  deemed  to  merge  in 
the  revenue,  unless  the  full  amount 
of  circulating  capital  is  deducted  there- 
from, capital  would,  in  effect,  fro  tanto 
form  part  of  the  so-called  excess  of 
revenue  distributed. 

(3)  To  distribute  a  dividend  when  the 
current  payments  exceed  the  current 
gains  and  when  there  is  no  reserve  of 
past  profits,  will  amount  to  a  payment 
out  of  capital. 

The  return  of  capital  which  may  be  in- 
volved in  a"  distribution  of  profits  which  have 
been  ascertained  without  regard  to  depreci- 
ation is  perhaps  not  objectionable  in  itself  so 
long  as  creditors  are  not  prejudiced  thereby, 
and  so  long  as  the  shareholders  are  made  fully 
aware  of  the  circumstances  ;  but  the  evil  lies 
in  the  distribution  of  moneys  as  profit  without 
identifying  {a)  the  proportion  which  is  really 
profit,  and  [b]  the  extent  to  which  the  distri- 
bution is  undeniably  a  return  of  capital. 

Fortunately,  the  permissive  decisions  of  the 
Courts  are  not  generally  adopted,  and  in  very 
many  instances  the  regulations  of  the  com- 
pany expressly  require  a  proper  provision 
out  of  revenue  for  the  inevitable  depreciation 
of  the  company's  property.  The  endeavour 
of  those  responsible  for  the  finances  of  most 
concerns  is  to  maintain  the  capital  upon  a 
reliable  basis  by  providing  for  all  known 
shrinkage  of  assets,  whether  by  way  of  depre- 
ciation, or  wear  and  tear,  and  whether  of  fixed 
or  circulating  capital,  so  that,  so  far  as  possible, 
having  regard  to  the  risks  involved  in  com- 
mercial undertakings,  shareholders  may  be 
assured  that  they  are  receiving  as  dividend 
only  such  moneys  as  represent  the  true 
economic  profit,  and  that,  as  a  consequence, 
the  amount  of  paid-up  capital  is  fairly  repre- 
sented amongst  the  assets. 

However  commendable  these  endeavours 
may  be,  they  are  factors  in  a  counsel  of 
perfection  which  is  very  difficult  to  apply  in 
actual  practice,  many  complicated  questions 
having  to  be  decided  upon  their  particular 
merits  m  the  case  of  each  company. 

The  following  extracts  from  three  different 
judgments    of     Lindley,     L.J.     (now    Lord 
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Lindley),  are  typical  of  the  legal  views  on 
this  question  : — 

"It  is  true  that  if  the  working  expenses 
"exceed  the  current  gains,  profits  cannot  be 
"divided,  and  that  if  in  such  a  case  capital 
"  is  divided  and  paid  away  as  dividend  the 
"capital  is  misapplied  and  the  directors 
' '  implicated  in  the  misapplication  may  be 
"  compelled  to  make  good  the  amount  mis- 
"  applied."  (Lindley,  L. J.,  L^^  v.  Neiichatel 
Company,  1889.) 

' '  The  excess  of  current  receipts  over 
"current  payments  may  be  divided,  but 
' '  floating  or  circulating  capital  must  be  kept 
"  up,  as  otherwise  it  will  enter  into  and  form 
"  part  of  such  excess,  in  which  case  to 
"  divide  such  excess,  without  deducting  the 
"capital  which  forms  part  of  it,  will  be  con- 
"  trary  to  law."  (Lindley,  L.J.,  Verner  v. 
General  Trust,  1894.) 

"  It  is  not  possible  for  the  Court  to  say  that 
"  the  law  prohibits  a  limited  company,  even 
"  a  limited  banking  company,  from  paying 
' '  dividends  unless  its  paid-up  capital  is  intact. 
' '  Suppose  a  heavy  unexpected  loss  is  sus- 
"  tained,  it  must  be  met  if  there  are  assets  to 
"  meet  it  with.  The  capital,  even  uncalled 
"capital,  must,  if  necessary,  be  applied  to 
"  meet  it.  .  .  .  There  is  no  law  which, 
"  in  the  case  supposed,  prevents  the  payment 
"  of  all  future  dividends  until  all  the  capital 
"so  expended  is  made  good."  (Lindley, 
M.R.,  In  re  The  National  Bank  of  Wales, 
1899.) 

There  is  also  a  valuable  collection  of 
judicial  dicta  bearing  upon  this  question  in 
the  Appendix  to  a  paper  by  Mr.  A.  A.  James, 
F.C.A.     {See  Accountant,  1901,  page  1131.) 

The  foregoing  deals  with  the  question  of 
profits  available  for  dividend  from  the  point 
of  view  of  the  shareholders  of  a  company  as 
a  whole,  but  there  are  sometimes  difficult 
questions  to  decide  as  between  different 
classes  of  shareholders.  For  instance,  where 
the  holders  of  ordinary  shares  are  entitled  to 
a  certain  rate  of  dividend  out  of  the  profits 
from  time  to  time  available  for  dividend,  and 
the  holders  of  founders'  shares  are  entitled 
to  a  certain  proportion  of  the  profits  in 
excess  of  such  rate  of  dividend,  the  profits 
available  for  dividend  have  been  held  to 
mean  the  profits  after  making  all  proper 
deductions.      So   that   if   the   regulations  of 


the  company  empower  the  directors  before 
declaring  any  dividend  to  set  aside  out  of  the 
profits  of  the  company  such  sums  as  they 
may  think  proper  as  a  reserve  fund  or  a  fund 
for  repairs  or  contingencies  they  may  do  so, 
although  the  effect  may  be  to  leave  sufficient 
profits  to  pay  a  substantial  dividend  on  the 
ordinary  shares,  but  no  "  surplus"  to  pay  a 
dividend  on  the  founders'  shares.  [Fisher  v. 
Black  (&>  White  Publishing  Company ,  App.  Cas., 
1900).  (See  Capital,  Depreciation,  Profit, 
Profits  prior  to  Incorporation.) 

Profits  prior  to  Incorporation.— Obviously 

a  company  cannot  earn  profits  until  after  it 
has  come  into  existence  {i.e.,  after  incorpora- 
tion) or  until  after  it  is  entitled  to  "com- 
mence business  "  {see  infra)  and  employed  its 
own  capital  and  resources  in  the  earning  thereof, 
so  that  "  accrued  profits"  acquired  by  a  com- 
pany are  part  of  its  capital  assets,  and  to  pay 
a  dividend  thereout  would  be  a  payment  out 
of  capital. 

An  existing  business  is  taken  over  by  a 
company  as  from  the  date  of  incorporation,  or 
from  the  date  it  is  entitled  to  "commence 
business,"  as  the  case  may  be,  and  not  from 
any  prior  date  from  which  "  accrued  profits  " 
are  supposed  to  be  acquired  ;  therefore,  in' 
such  a  case,  the  assets  which  represent  those 
profits  are  taken  over  by  the  company  with- 
out any  specific  price  being  paid  for  them. 

If  a  company  acquires  a  business  on  the 
basis  of  a  Balance  Sheet  as  at  a  date  (say)  three 
months  previous  to  incorporation  (a  more 
correct  description  of  the  transaction)  and 
the  purchase  money  has  been  fixed  at 
;^2o,ooo,  then,  if  profits  have  accrued  during 
the  intervening  three  months  to  the  amount 
of  ;^i,5oo,  the  actual  amount  of  the  assets 
acquired  at  the  date  of  incorporation  will  be 
;^2i,5oo,  but,  as  the  purchase  money  (cost  to 
the  company)  is  ;^2o,ooo,  it  is  clear  that  if  the 
accrued  profits  to  the  date  of  incorporation 
be  treated  as  profits  of  the  company,  the  assets 
must  necessarily  be  taken  in  the  accounts  at 
a  "  value  "  in  excess  of  actttal  cost. 

If  an  amount  for  goodwill  is  included  in  the 
purchase,  the  assets  representing  accrued 
profits  should  operate  as  a  reduction  of  the 
cost  of  such  goodwill ;  if  no  goodwill  is  being 
paid  for,  the  "extra  assets"  should  either 
stand  as  a  surplus,  or  be  utilised  in  reduction 
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of  the  cost  of  fixed  assets,  plant,  and  the  like, 
for  the  ' '  throwing  in  of  accrued  profits ' '  has 
tlie  effect  of  discounting  the  price  of  the 
assets  purchased.  Where  a  Balance  Sheet 
has  not  been  prepared  as  at  the  date  of 
incorporation  the  amount  of  accrued  profits 
may  be  assessed  by  apportionment  or  by  way 
of  interest  at  an  agreed  rate  or  otherwise. 

As  those  companies  which  have  issued  an 
invitation  to  the  public  to  subscribe  for  shares 
cannot  commence  business  until  'they  have 
obtained  their  "second"  certificate  entitling 
them  to  do  so  (1900  Act,  section  6),  it  is  con- 
ceivable that  the  date  to  which  apportion- 
ment of  the  profits  should  be  made  in  the 
case  of  such  companies  is  the  date  of  such 
certificate  and  not  the  date  of  incorporation. 

It  has  been  suggested  that  a  convenient 
method  of  dealing  with  the  "capitalised 
profits"  is  to  utilise  them  in  reduction  of 
such  temporary  assets  as  "  Preliminary 
Expenses."  But  it  is  submitted  that 
under  ordinary  circumstances  this  practice 
would  be  almost  equivalent  to  treating  the 
accrued  profits  as  being  available  for  divi- 
dend, for  (although  under  no  legal  obligation 
to  do  so)  every  well-regulated  company 
endeavours  to  eliminate  the  "preliminary 
expenses  ' '  from  the  Balance  Sheet  in  about 
four  years  (often  less),  so  that  the  reduction  of 
such  an  asset  by  means  of  the  accrued  profits 
is  merely  a  pretence  of  capitalising  the  latter, 
for  such  profits  would  ultimately  revert  to 
the  dividend  fund,  in  so  far  as  they  tend  to 
reduce  the  amounts  which,  under  ordinary 
circumstances,  it  would  have  been  necessary 
to  appropriate  out  of  profits  in  order  to  write 
off  the  temporary  asset  in  question. 

Mr.  Palmer  suggests,  as  a  solution  of  this 
difficulty,  that  provision  should  be  made  in 
the  sale  contract  to  the  effect  that  the 
accrued  profits  be  retained  by  the  vendor, 
thus: — 

' '  There  shall  be  excepted  from  the  sale 
' '  the  profits  of  the  business  made  between 
"  (say)  the  30th  August  last  and  the  date 
"  hereof,  and  the  profits  of  the  business  for 
"  the  year  ending  the  30th  August  next 
' '  shall  be  ascertained  in  due  course,  and 
"  the  vendors  shall,  in  satisfaction  of  the 
"  said  excepted  profits,  accept  a  sum  bear- 
"  ing  the  same  ratio  to  the  year's  profits  as 
"  the  period  aforesaid  bears  to  the  year." 


Of  course,  there  is  nothing  to  prevent 
the  vendor,  when  profits  are  so  excepted, 
from  (subsequently  to  the  agreement)  as- 
signing the  same  to  the  company  by  way 
of  donation,  on  the  footing  that  they  are 
to  bs  placed  to  the  credit  of  the  first 
year's  Profit  and  Loss  Account,  or  to 
reserve,  and  this  has  sometimes  been 
done. 

Where  a  private  concern  is  being  trans- 
ferred by  the  partners  to  a  registered  com- 
pany, upon  the  basis  of  a  Balance  Sheet  as 
at  (say)  four  months  previous  to  incorporation, 
it  is  a  matter  for  consideration  (i)  whether  the 
"  accrued  profits  "  should  be  reserved  to  the 
vendors  to  cover  drawings  during  the  correlative 
period  or  (2)  whether  the  vendors  should  be 
called  upon  to  repay  such  drawings — an  incon- 
venient method  if  little  or  no  cash  forms  part 
of  the  purchase  money.  If  the  profits  for  the 
period  are  exempted  from  the  sale,  or  if 
interest  on  purchase  money  in  lieu  of  profits 
is  reserved,  any  drawings  would  of  course  be 
set  off  against  the  profits  or  interest.  In  any 
case  these  are  matters  which  vendors  ought 
to  have  placed  fairly  before  them  when  the 
amount  and  nature  of  the  purchase  price  are 
being  considered. 

Although  not  strictly  within  the  title  of  this 
article,  it  may  be  said  that  the  same  principle 
of  apportionment  would  apply  in  the  event  of 
a  loss  incurred  prior  to  the  date  of  incorpora- 
tion, as  in  the  case  of  a  profit.  It  will  but 
rarely  happen  that  a  business  which  has  been 
transferred  to  a  limited  company  will  show  a 
loss  for  the  first  few  months  subsequent  to 
the  date  of  transfer,  but  should  such  be  the 
case  the  loss  prior  to  incorporation  (as 
apportioned)  would  tend  to  reduce  the  assets 
acquired  for  the  price  paid,  just  as  accrued 
profit  tends  to  increase  them.  The  directors 
of  a  limited  company  must  not  capitalise 
losses  after  incorporation  ;  per  contra  they 
would  not  be  bound  to  charge  the  Revenue 
Account  with  losses  incurred  prior  to  the  date 
the  company  came  into  (legal)  existence. 

Promissory  Note. — An  unconditional  pro- 
mise in  writing  made  by  one  person  to 
another,  signed  by  the  maker,  engaging  to  pay 
on  demand,  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to,  or  to 
the  order  of,  a  specified  person  or  to  bearer. — 
(Bills  of  Exchange  Act  1882,  section  83.) 
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Generally  speaking  the  provisions  of  the 
Bills  of  Exchange  Act  1882  apply  to  promis- 
sory notes,  the  maker  of  the  note  being 
deemed  to  correspond  with  the  acceptor  of  a 
bill,  and  the  first  indorser  of  a  note  being 
deemed  to  correspond  with  the  drawer  of  a 
bill  accepted  payable  to  the  drawer's  order. 

The  following  distinctions  between  bills 
and  notes  may  be  pointed  out : — 

Presentment  for  acceptance,  acceptance, 
acceptance  supra  protest,  and  bills  in  a  set, 
are  all  matters  inapplicable  to  notes. 

A  foreign  7iote  need  not  be  protested  on 
dishonour,  whilst  a  dishonoured  foreign  hill 
must  be.     (Section  89.) 

A  bill  of  exchange  payable  on  demand  re- 
quires only  a  id.  stamp  whatever  the  amount, 
whilst  a  promissory  note  requires  an  ad  valorem 
stamp  whether  payable  on  demand  or  other- 
wise. 

Promoter. — A  person  who  carries  out  certain 
operations  or  formalities  whereby  a  private 
Act  of  Parliament  is  passed  or  a  joint  stock 
company  is  incorporated.  Whether  a  person 
is  or  is  not  a  promoter  of  a  joint  stock  com- 
pany is  a  question  of  fact  depending  upon  the 
circumstances  of  each  case,  but  solicitors  and 
others  acting  merely  in  their  professional 
capacity  as  agents  of  promoters  are  not 
deemed  promoters. 

Some  of  the  various  acts  which  will  tend  to 
make  a  person  a  promoter  are  : — 

(i)  The  framing  of  a  scheme  for  the 
formation  of  the  proposed  company. 

(2)  The  preparing,  obtaining  subscribers 
to,  and  registering  of  the  memorandum 
and  articles  of  association, 

(3)  The  assisting  in  the  framing  of  the 
prospectus. 

(4)  The  procuring  of  directors. 

A  vendor  of  property  to  the  proposed  com- 
pany may  be  and  usually  is  a  promoter  of 
the  company. 

Promoters  stand  in  a  fiduciary  relationship 
towards  the  company  they  promote,  there- 
fore : — 

(i)  They  cannot  make  a  profit  at  the 
expense  of  the  company  without  the 
knowledge  and  consent  of  the  com- 
pany ;  any  secret  profits  may  be  re- 
covered by  the  company. 


(2)  They  must  have  a  valid  contract  with 
the  vendors  (if  any)  before  commencing 
to  promote  the  company,  or  they  may 
be  called  upon  to  surrender  any  subse- 
quent profit,  on  the  basis  that  the 
original  contract  was  made  on  behalf 
of  the  company. 

(3)  They  should  provide  an  independent 
executive  to  act  for  the  company. 

With  regard  to  the  disclosure  of  any  profit 
being  made  by  a  promoter  out  of  the  com- 
pany, Lindley,  M.R.,  in  re  Olympia,  Lint., 
i8g8,  said  : — "  To  inform  a  person  of  a  fact 
"  is  one  thing ;  to  give  him  the  means  of 
* '  finding  it  out,  if  he  will  take  trouble  enough, 
'*  is  another  thing.  A  promoter  of  a  com- 
"  pany  whose  duty  it  is  to  disclose  what 
'*  profits  he  has  made,  does  not  perform  the 
"  duty  by  making  a  statement  not  disclosing 
"  the  facts,  but  containing  something  which, 
"  if  followed  up  by  further  investigation, 
"  will  enable  the  enquirer  to  ascertain  that 
"  profits  have  been  made,  and  what  they 
"  have  amounted  to." 

To  amount  to  a  proper  disclosure  the 
prospectus  should  contain  such  a  statement 
as  would  enable  the  ordinary  business  man 
to  become  aware  from  the  prospectus  that  a 
profit  is  being  made  out  of  the  company. 

No  general  rule  can  be  laid  down  as  to 
when  the  projector  of  a  company  becomes  a 
promoter.  It  is  a  question  of  the  true  infer- 
ence to  be  drawn  from  the  facts.  But  once 
promotership  is  established,  the  promoter 
can  only  divest  himself  of  accountability 
for  a  profit  by  a  full  and  fair  disclosure. 
The  mere  fact  that  a  contract  for  purchase 
by  a  company  cannot  be  rescinded  does  not 
preclude  the  company  from  obtaining  from 
the  vendor,  if  he  be  a  promoter,  and  still  less 
if  he  be  a  director,  a  secret  profit  made  by 
him  at  its  expense.  [Gluckstein  v.  Barnes, 
House  of  Lords,  1900.) 

Promoters  may  incur  liability  under  the 
following  enactments : — 

(i)  Directors'  Liability  Act  1890,  in  re- 
spect of  untrue  statements  in  the 
prospectus. 

(2)  Section  10  of  the  Companies  (Winding- 
up)  Act  1890,  in  respect  of  misfeasance 
or  breach  of  trust. 
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3)  Section  10  of  the  Companies  Act  1900 
in  respect  of  omission  to  disclose  all 
material  contracts  or  of  non-compli- 
ance with  the  other  requirements  of 
the  section.     {See  Prospectus.) 

4)  Section  84  of  the  Larceny  Act  1861, 
and  section  28  of  the  Companies  Act 
igoo,  whereby  they  may  be  convicted 
of  a  misdemeanour  and  liable  to 
imprisonment  for  the  wilful  publica- 
tion of  a  false  prospectus  or  other 
document  required  by  or  for  the 
purposes  of  the  last-named  Act. 

{See  Directors'  Liability  Act  1890,  Dis- 
closure of  Contracts.) 

Proof  in  respect  of  Bills  of  Exchange.— 

Bankruptcy. 

As  a  general  rule,  the  holder  of  a  bill  of 
exchange  or  promissory  note  may  prove  for 
the  full  amount  thereof  against  the  estate  of 
all  parties  liable  thereon  until  he  receives 
20S.  in  the  £,  but  if  he  has  received  a  divi- 
dend, or  a  dividend  has  been  declared  from 
any  one  estate,  before  proof  has  been  made  on 
another  estate,  then  such  dividend  must  be 
deducted  from  the  value  of  the  bill,  and 
proof  be  made  for  the  balance  only,  against 
such  estates  in  respect  of  which  proofs  have 
not  already  been  lodged. 

The  above  rule  has  been  long  established, 
being  based  upon  four  decisions  given 
between  1722  {Ex  parte.  Ryswicke)  and  1750 
{Ex  parte  Wyldman).  In  the  latter  case, 
Hardwicke,  L.C.,  said  : — 

"  Although  the  obligee  may  have  several 
"  obligors,  he  can  only  have  one  satisfaction 
"  — the  same  in  bills  of  exchange — actions 
"  lay  against  the  drawer  and  all  the 
"  indorsers,  but  there  is  to  be  only  one 
"  satisfaction." 

The  holder  cannot  receive  more  than  20s. 
in  the  £,  and  he  must  produce  his  bill  or 
note  (unless  the  Court  dispense  with  such 
production)  for  the  indorsement  thereon  by 
the  trustee,  of  the  amount  of  each  dividend 
as  and  when  he  receives  same,  but  where  the 
bill  has  been  lost,  the  person  who  was  the 
holder  may  nevertheless  prove  in  respect 
"  thereof,  and  the  loss  of  the  instrument  shall 
not  be  set  up,  provided  satisfactory  indemnity 
be  given    against   the  claims   of  any  other 


person  in  respect  of  the  instrument  in  ques- 
tion. (Rule  233,  and  Bills  of  Exchange  Act 
1882,  section  70.) 

A  holder  of.  two  bills  of  exchange  proving 
in  the  bankruptcy  of  the  last  indorser  of 
both,  cannot  set  off  a  surplus  over  20s.  in 
the  £  in  respect  of  one  bill  (which  would 
have  been  obtained  by  reason  of  his  having 
also  proved  against  the  estates  of  prior 
indorsers)  as  against  a  deficiency  on  the 
other  bill,  but  both  bills  must  for  the 
purposes  of  proof  be  treated  as  constituting 
two  distinct  transactions,  and  the  surplus  as 
to  one  bill  must  be  brought  into  account 
without  regard  to  the  deficiency  on  the  other 
bill.     {In  re  Morris,  1899.) 

Ride  in  Ex  parte  Waring. — Where  the 
estates  of  both  the  drawer  and  acceptor  of  a 
bill  are  insolvent,  and  are  being  judicially 
administered — or  are  under  a  forced  adminis- 
tration— and  securities  have  been  specifically 
appropriated  to  meet  the  bill  at  maturity, 
and  have  been  lodged  for  that  purpose  by  the 
drawer  with  the  acceptor,  then  the  bill- 
holder,  although  not  party  or  privy  to  the 
appropriation,  is  entitled  to  have  the  specific 
securities  applied  in  or  towards  payment  of 
the  bill.  If  such  proceeds  do  not  fully 
satisfy  the  holder's  claim  in  respect  of  the 
bill  he  may  prove  for  the  balance  against 
both  estates,  subject  to  his  receiving  not  more 
than  203.  in  the  £. 

The  above  rule  of  administration  was  laid 
down  by  Lord  Eldon  in  1815,  and  in  Ex  parte 
Dever  (1885),  Cotton,  L.J.,  thus  refers  to  it  :— 
"  The  Court  finds  in  the  hands 
"  of  the  bankrupt  certain  property 
' '  which  has  been  remitted  to  him  by 
"  another  person  (who  has  also  become 
"  bankrupt)  to  secure  him  against  a 
"  liability  which  he  has  undertaken  upon 
"  bills  drawn  on  him  by  that  person.  The 
"  property  cannot  be  applied  in  paying 
"  the  general  creditors  of  the  acceptor, 
"  because  it  was  in  his  hands  impressed 
' '  with  a  trusty  nor  can  it  go  to  pay  the 
"  general  creditors  of  the  drawer,  because 
'*  he  was  not  entitled  to  have  it  back  with- 
"  out  meeting  the  acceptances.  The  Court 
' '  thereupon  applies  the  property  in  such  a 
"  way  as  will  carry  out,  as  far  as  possible,. 
"  the  equities  between  the  two  estates  (viz.^ 
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"in  paying  the  acceptances  to  cover  which 
"  the  property  was  deposited)." 

In  Banner  v.  Johnston  (1871),  Lord  Cairns 
said  : — 

' '  It  has  always  been  most  carefully  said 
' '  that  the  right  of  the  bill-holder  under 
* '  Ex  parte  Waring  is  not  a  right  founded  on 
"  contract  :  it  does  not  spring  out  of  the  con- 
"  tract,  but  it  springs  out  of  the  necessities 
"  connected  with  the  administration  of 
"two  insolvent  estates." 

Cross- Accommodation  Acceptances. — Where 
mutual  accommodation  has  been  afforded  by 
two  firms  or  individuals  who  both  become 
bankrupt,  proof  is  not  allowed  in  respect  of 
the  balance  of  the  dishonoured  hills,  but  only 
for  the  balance  of  cash  between  the  parties, 
on  an  account  being  taken  of  the  sums  they 
have  respectively  paid  in  respect  of  the 
transactions.  [Ex  parte  Walker,  1798). 
Should  there  be  a  surplus,  however,  on  the 
estate  which  is  found  ultimately  liable  as 
between  the  two,  such  surplus  would  be 
applicable  towards  payment  of  the  bills. 

Where,  however,  there  has  been  an  ex- 
change of  specific  (accommodation)  accept- 
ances, the  bills  are  not  treated  as 
accommodation  bills  as  regards  proof  in 
bankruptcy ;  for  as  the  acceptance  of  the  one 
party  has  been  held  to  be  consideration  for 
the  acceptance  of  the  other,  the  right  of 
proof  is  on  the  hills  themselves,  and  is  not  in 
respect  of  the  cash  actually  paid  for  the 
accommodation  of  the  bankrupt.  The  ques- 
tion as  to  whether  there  has  been  a  specific 
exchange  is  one  of  fact,  but  it  is  not  necessary 
that  the  amounts  or  dates  of  the  bills  be 
identical,  nor  that  the  acceptances  so  ex- 
changed should  be  the  acceptances  of  the 
parties  themselves.  {Rolfe  v.  Cazlon,  1795  ; 
Buckler  v.  Buttivant,  1802.) 

Any  variation  in  the  dates  of  payment 
would,  however,  afford  evidence  as  to  whether 
the  parties  had  or  had  not  transferred  the  bills 
in  consideration  of  each  other,  but  semble  an 
agreement  by  each  party  to  pay  his  own 
acceptances  is  conclusive  evidence  that  the 
bills  were  transferred  in  consideration  of  each 
other.  {Cowley  v.  Dunlop,  1798.)  Although 
each  party  (having  agreed,  in  the  case  of  a 
specific  exchange  of  bills,  to  pay  his  own 
acceptances)  may  prove  upon  the  bills  and  not 


upon  the  cash  actually  paid  for  accom- 
modation, it  must  be  noted  that  a  party 
cannot  prove  in  the  bankruptcy  of  the  drawer 
for  any  payment  he  may  have  made  on  his 
own  acceptance — for  there  is  no  implied 
indemnity  against  cross-accommodation  ac- 
ceptances under  such  circumstances.  Each 
party  relied  upon  the  remedy  on  the  bill  he  took 
in  exchange  for  his  own,  and  (in  the  words  of 
Lord  Ellenborough)  "the  party  as  acceptor 
"  has  no  remedy  against  the  drawer  for  the 
"  payment  of  his  own  acceptance,  because 
"  he  did  not  accept  in  consideration  of  a  promise 
"  of  indejnnity,  but  in  consideration  of  an 
"  agreement,  or  rather  of  an  actual  and 
"  executed  delivery  of  other  acceptances." 

Where  an  "  exchange  of  paper  "  has  taken 
place,  and  the  parties  are  not  all  insolvent,  a 
solvent  party  cannot  prove  in  respect  of  the 
bills  he  holds  until  he  has  paid  off,  taken  up, 
or  otherwise  satisfied  the  holders  of  his  own 
paper. 

Accommodation  Bill. — The  party  accom- 
modated has  (ordinarily)  no  right  of  proof  on 
the  bill  against  the  estate  of  the  accom- 
modation party,  but  a  hond  fide  holder  for 
value  may  prove  in  respect  thereof. 

When  a  bill  which  has  been  accepted  for 
the  accommodation  of  the  drawer  is  deposited 
by  him  as  security  for  a  debt  less  than  the 
amount  of  the  bill,  the  holder  is  entitled  to 
prove  in  the  bankruptcy  of  the  acceptor  for 
the  full  amount  of  the  bill,  although  he 
cannot  receive  dividends  in  excess  of  the 
debt  due  to  him  by  the  drawer.  {Ex  parte 
Newton,  1880.) 

A  discounter  may  prove  for  the  full  amount 
of  a  bill  {i.e.,  without  deducting  the  discount), 
a  nd  a  hand  fide  holder  who  has  purchased  a 
bill  for  less  than  the  amount  of  it  may  so 
prove.  A  purchaser  of  bills  is  also  allowed 
to  prove  in  respect  of  same,  even  when 
acquired  after  the  bankruptcy,  if  at  the  time 
of  the  bankruptcy  such  bills  were  in  the 
hands  of  persons  who  would  have  been 
entitled  to  prove.  And  although  an  assign- 
ment of  a  bill  cannot  be  made  after  the 
assignee  has  notice  of  an  act  of  bankruptcy 
in  order  to  give  him  a  right  of  set-off  as  against 
the  trustee  in  bankruptcy,  yet  if  a  person  is 
himself  liable  upon  a  bill  and  is  compelled  to 
take  it  up,  he  will  have  a  right    of    set-off 
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in  respect  of  the  bill  as  against  any  claim  the 
trustee  may  have  against  him. 

Unmatured  Acceptance. — The  holder  may 
prove  (subject  to  rebate  of  interest  at  the  rate 
of  five  per  cent,  per  annum^  against  the 
estate  of  the  acceptor,  or  against  the  estate  of 
the  drawer  or  an  indorser,  even  before 
dishonour. 

Note. — In  both  bankruptcy  and  winding-up 
procedure  the  rebate  of  interest  is  now  in 
respect  of  the  period  between  the  date 
of  the  declaration  oj  dividend  and  the  time 
when  the  debt  would  have  become  payable 
according  to  the  terms  upon  which  it  was 
contracted.  Prior  to  1904  the  rebate  in 
winding-up  procedure  was  in  respect  of  the 
whole  period  between  the  date  of  the  winding- 
up  order  and  the  date  when  the  debt  would, 
in  the  ordinary  course,  have  become  payable. 

A  creditor  shall  not  vote  in  respect  of  any 
debt  on,  or  secured  by,  a  current  bill  of 
exchange  or  promissory  note  held  by  him, 
unless  he  is  willing  to  treat  the  liability  to 
him  thereon  of  every  person  who  is  liable 
thereon  antecedently  to  the  debtor,  and  against 
whom  a  receiving  order  has  not  been  made, 
as  security  in  his  hands,  and  to  estimate  the 
value  thereof,  and  for  the  purposes  of  voting, 
but  not  for  the  purposes  of  dividend,  to  deduct  it 
from  his  proof.  (1883  Act,  ist  Schedule, 
Rule  II.) 

A  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument,  in  respect  of 
which  a  creditor  seeks  to  prove,  must, 
subject  to  any  special  order  of  the  Court 
made  to  the  contrary,  be  produced  to  the 
Official  Receiver,  chairman  of  the  meeting, 
or  trustee,  as  the  case  may  be,  before  the 
proof  in  respect  thereof  can  be  admitted  either 
for  voting  or  dividend  (Rule  221),  and  (as 
already  stated)  unless  the  Court,  for  any 
special  reason,  dispense  with  production, 
every  bill  or  note  upon  which  proof  has  been 
made  must  be  exhibited  to  the  trustee  before 
the  payment  of  a  dividend  thereon ;  so  that 
the  amount  of  the  dividend  paid  may  be 
indorsed  thereon.     (Rule  233.) 

Company  Liquidation. 

The  above  bankruptcy  procedure  is  mutatis 
mutandis  applicable  to  the  winding-up  of 
insolvent  companies.     [See  Debts  provable  in 


Bankruptcy,  Debts  provable  in  Winding-up, 
Interest  in  respect  of  Proof  of  Debt,  Proof  of 
Debt.) 

Proof  of  Debt. — Evidence  or  testimony  of 
the  existence  of  a  debt  or  liability.  In  bank- 
ruptcy and  compulsory  winding-up  procedure 
every  creditor  must,  at  his  own  expense,  prove 
his  debt.  This  may  be  done  by  delivering  or 
sending  through  the  post  in  a  prepaid  letter 
to  the  Official  Receiver,  trustee,  or  liqui- 
dator, as  the  case  may  be,  an  affidavit 
verifying  the  debt.  The  affidavit  may  be 
■made  by  the  creditor  himself  or  by  some 
person  authorised  by  or  on  behalf  of  the 
creditor,  but  such  person  must  state  his 
authority  and  means  of  knowledge.  The 
affidavit  should  contain,  or  refer  to,  a  state- 
ment of  account  showing  particulars  of  the 
debt,  and  should  specify  vouchers,  if  any,  by 
which  the  same  can  be  substantiated.    These 

-  vouchers  can  be  called  for  at  any  time  should 
it  be  considered  necessary,  and  the  con- 
sideration for  a  proof  of  debt  can  always  be 
inquired  into,  even  when  it  is  founded  on  a 
judgment  debt. 

If  any  creditor  in  any  bankruptcy  wilfully 
and  with  intent  to  defraud  makes  any  false 
claim,  declaration,  or  statement  of  account 
which  is  untrue  in  any  material  particular, 
he  shall  be  guilty  of  a  misdemeanour, 
punishable  with  imprisonment  not  exceeding 
one  year.     (Debtors  Act  1869,  section  14.) 

Any  person  adjudged  bankrupt  is  deemed 
guilty  of  a  misdemeanour,  and  on  conviction 
thereof  is  liable  to  be  imprisoned  for  any 
time  not  exceeding  two  years  if,  knowing  or 
believing  that  a  false  debt  has  been  proved 
by  any  person  under  the  bankruptcy,  he  fails 
for  the  period  of  one  month  to  inform  the 
:  trustee  thereof.  [Ibid,  section  11,  subsec- 
tion 7.) 

Every  proof  of  debt  (in  bankruptcy  or 
winding-up  by  the  Court)  for  a  sum  exceed- 
ing £2  must  have  a  shilling  stamp  (of  the 
proper  denomination)  affixed  thereto,  pro- 
vided that  proofs  of  debt  for  workmen's 
wages  [infra)  and  for  King's  taxes  are  exempt 
from  stamp  duty. 

Where  there  are  numerous  claims  for 
wages  by  workmen  and  others  employed  by 
the  debtor  or  company,  as  the  case  may  be, 
it  is  sufficient  if  one  proof  is  made  for  aU  such 
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claims,  either  by  the  debtor,  a  foreman,  or 
some  other  person  (according  to  circum- 
stances) acting  on  behalf  of  all  such  work- 
men or  others.  The  proof  must  be  in  the 
prescribed  form  ;  and  in  the  schedule  pro- 
vided, the  names  of  all  the  workmen  and 
others  must  be  set  forth,  together  with  the 
amounts  severally  due  to  them ;  and  any 
such  proof  shall  have  the  same  effect  as  if 
separate  proofs  had  been  made  by  each  of  the 
said  workmen  and  others. 

A  creditor  who  has  lodged  a  proof  is 
entitled  to  inspect  the  proofs  of  other 
creditors. 

A  creditor  must  deduct  from  his  debt  all 
trade  discounts,  but  he  need  not  deduct  any 
discount  not  exceeding  5  per  centum  on  the 
net  amount  of  his  claim  which  he  may  have 
agreed  to  allow  for  payment  in  cash. 

For  the  purpose  of  their  duties  in  respect 
of  proofs,  a  trustee,  liquidator.  Official 
Receiver,  and  certain  officials  in  the  various 
Bankruptcy  Courts  {e.g.,  Registrar's  clerk), 
may  administer  oaths  and  take  affidavits,  for 
which  there  appears  to  be  no  fee  chargeable. 

In  bankruptcy  and  winding-up  procedure,  the 
formalities  with  regard  to  proofs  are  in  most 
cases  similar.  Proofs  must  be  admitted  or 
rejected,  in  whole  or  part,  within  28  days 
after  lodgment  ;  if  rejected,  the  grounds 
therefor  must  be  stated  in  writing  and  the 
creditor  has  21  days  within  which  to  appeal 
to  the  Court.  Where  a  proof  is  admitted, 
notice  of  dividend  is  sufficient  notice  to  the 
creditor  of  such  admission .  Where  a  proof 
has  been  rejected  on  its  merits,  the  creditor 
cannot  withdraw  it  and  present  another  in 
the  same  form  ;  but  where  the  proof  has  not 
been  adjudicated  upon,  or  where  it  has  been 
rejected  on  a  point  of  form,  the  creditor  may 
withdraw  it  and  tender  a  fresh  proof.  {Re 
Deerhurst,  1891.)  If  the  proofs  are  lodged  in 
response  to  a  notice  of  intention  to  declare  a 
dividend,  a  trustee  must  deal  with  the  proof 
within  7  days  of  the  latest  day  upon  which 
proofs  could  have  been  lodged,  whilst  a 
liquidator  has  14  days  wherein  he  may  deal 
with  a  proof  under  the  same  circumstances. 
But,  although  a  liquidator  has  7  days  longer 
than  a  trustee  in  which  to  deal  with  a  proof 
lodged  in  response  to  notice  of  dividend,  yet, 
should  it  be  rejected,  a  creditor's  right  to 
appeal  against  rejection  is  limited  to  7  days 


under  both  bankruptcy  and  winding-up  pro- 
cedure. Stated  briefly,  if  creditors,  under 
either  procedure,  lodge  their  proofs  promptly, 
there  are  28  days  allowed  for  dealing  with 
same  and  21  days  afterwards  to  consider  the 
question  of  an  appeal  should  a  proof  be 
rejected.  If  a  proof  is  not  lodged  promptly 
but  is  left  until  the  last  moment,  as  it  were, 
when  the  dividend  is  about  to  be  declared, 
such  proof  must  be  dealt  with  within  7  days  in 
bankruptcy,  and  14  days  in  winding-up  pro- 
cedure ;  and  further,  so  that  other  creditors 
may  not  be  prejudiced  by  delay,  if  any  of  such 
"late"  proofs  are  rejected,  the  alleged 
creditor  must  appeal  promptly — i.e.,  within  7 
days  in  both  bankruptcy  and  winding-up. 
(Schedules  to  Bankruptcy  Act  1883  and  Wind- 
ing-up Act  1890,  and  Bankruptcy  Rules  and 
Winding-up  Rules  respectively.)  The  Court 
has,  however,  power  to  extend  all  these  periods, 
should  circumstances  require  it.  (Bankruptcy 
Rules  227  and  228,  and  Winding-up  Rules  116 
and  117.) 

It  may  be  stated  that  an  Official  Receiver, 
whether  as  a  trustee  or  liquidator,  does  not 
appear  to  be  limited  as  to  the  time  within 
which  he  shall  deal  with  proofs,  save  that 
here  also  in  the  case  of  "late"  proofs — 
lodged  in  response  to  notice  of  intention  to 
declare  a  dividend — the  time  is  limited,  viz., 
to  14  days  in  either  bankruptcy  or  winding- 
up. 

Section  107  of  the  Companies  Act  1862 
provides  that  the  Court  may  fix  a  certain  day 
or  certain  days  on  or  within  which  creditors 
of  a  company  being  wound  up  by  the  Court 
are  to  prove  their  debts  or  claims,  or  to  be 
excluded  from  the  benefit  of  any  distribution 
made  before  such  debts  are  proved,  and  by 
section  138  this  may  be  applied  to  a  company 
being  wound  up  voluntarily. 

Subject  to  the  provisions  of  the  Acts  and 
unless  otherwise  ordered  by  the  Court,  the 
liquidator  in  any  winding-up  may  from  time 
to  time  fix  a  certain  day,  which  shall  not  be 
less  than  14  days  from  the  date  of  the  notice, 
on  or  before  which  the  creditors  of  the  com- 
pany are  to  prove  their  debts  or  claims,  or  to 
be  excluded  from  the  benefit  of  any  distribu- 
tion made  before, such  debts  are  proved,  and 
the  liquidator  shall  give  notice  in  writing  of 
the  day  so  fixed  by  advertisement  in  such 
newspaper  as  he  shall  consider  convenient, 
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and  in  a  winding-up  by  the  Court  to  every 
person  mentioned  in  the  statement  of  affairs 
as  a  creditor,  and  who  has  not  proved  his 
debt,  and  in  any  other  winding-up  to  the  last 
known  address  or  place  of  abode  of  each 
person  who,  to  the  knowledge  of  the 
Hquidator,  claims  to  be  a  creditor  of  the 
company,  and  whose  claim  has  not  been 
admitted.     (Rule  106.) 

A  trustee  or  liquidator,  as  the  case  may  be, 
must,  on  the  first  day  of  every  month,  file  a 
certified  list  of  proofs,  if  any,  received  by 
him  during  the  preceding  month,  distinguish- 
ing between  those  admitted,  those  rejected, 
and  those  standing  over  for  further  considera- 
tion, and  in  the  case  of  those  admitted  and 
rejected,  the  proofs  themselves  must  be  filed. 

On  a  declaration  of  dividend  a  list  of 
proofs  certified  by  the  Registrar  (if  the  pro- 
ceedings are  in  a  County  Court)  must  be  sent 
to  the  Board  of  Trade,  which  operates  as  an 
authority  for  the  cheques  to  be  drawn  for 
such  dividend.  Proofs  which  have  been 
improperly  admitted  may  be  either  expunged 
or  reduced  by  the  Court,  on  the  application 
of  the  trustee,  liquidator,  a  creditor,  a  con- 
tributory, or  the  bankrupt,  as  the  case  may 
be. 

A  person  whose  debt  has  been  proved  and 
admitted  is  not  a  mere  creditor.  The  claim 
ceases  to  give  a  right  of  action  for  debt,  such 
right  being  replaced  by  one  entitling  the 
creditor  to  have  all  the  assets  of  the  estate 
in  question  applied,  as  and  when  realised 
(but  subject  to  preferential  claims),  pro  rata 
for  the  benefit  of  all  the  creditors  who 
have  proved  their  debts,  and  whose  proofs 
have  been  admitted.  In  one  sense  a  right 
of  proof  is  wider  than  a  right  of  action,  for 
while  an  action  can  only  be  brought  to 
recover  a  debt  actually  due,  a  right  of  proof 
extends  to  future  and  contingent  debts.  {See 
Debts  Provable  in  Bankruptcy,  Interest  in 
respect  of  Proof  of  Debt,  Preferential  Pay- 
ments in  Bankruptcy  Acts,  Proof  in  respect 
of  Bills  of  Exchange,  Secured  Creditor.) 

Property. — The  right  which  a  person  has  in 
lands,  goods,  or  chattels,  which  right  may  be 
absolute,  qualified,  or  possessory.  Property 
in  realty  is  acquired  by  entry,  conveyance, 
descent,  or  devise ;  and  in  personalty, 
generally  by  gift,  bequest,  bargain,  or  sale. 


For  the  purposes  of  the  Bankruptcy  Acts, 
"  property  "  "  includes  money,  goods,  things 
"  in  action,  land,  and  every  description  of 
"property,  whether  real  or  personal,  and 
*  *  whether  situate  in  England  or  else- 
"  where ;  also  obligations,  easements,  and 
♦'  every  description  of  estate,  interest, 
"and  profit,  present  or  future,  vested  or 
"contingent,  arising  out  of,  or  incident  to, 
"property,  as  above  defined."  (1883  Act, 
section  168.) 

Property    Accounts.— S^^    Real    Accounts. 

Property  Passing  on  the  Death.— Within 

the  meaning  of  the  Finance  Act  1894  this 
expression  includes  property  passing  either 
immediately  on  the  death  or  after  any  interval, 
either  certainly  or  contingently,-  and  either 
originally  or  by  way  of  substitutive  limita- 
tion, and  the  expression  "  on  the  death"  in- 
cludes "  at  a  period  ascertainable  only  by 
reference  to  the  death."     {See  Estate  Duty.) 

Property  Tax. — Although  equally  applicable 
to  other  schedules  of  the  income  tax,  this 
term  is  more  generally  restricted  to  Schedule 
A,  i.e.,  that  charged  in  respect  of  the  owner- 
ship of  lands  and  buildings.  {See  Income 
Tax.) 

Prospectus. — Those  who  issue  a  prospectus 
holding  out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take 
shares  in  a  proposed  undertaking,  and  invit- 
ing them  to  take  shares  on  the  faith  of  their 
representations  therein  contained,  are  bound 
to  state  everything  with  strict  and  scrupulous 
accuracy,  and  not  only  to  abstain  from  stating 
as  fact  that  which  is  not  so,  but  to  omit  no 
one  fact  within  their  knowledge  the  existence 
of  which  might  in  any  degree  affect  the  nature 
or  extent  or  quality  of  the  privileges  and 
advantages  which  the  prospectus  holds  out 
as  inducements  to  take  shares.  (Kindersley, 
V.C.    [1861].) 

Mr.  Palmer,  referring  to  the  above,  says : — 

This  ' '  golden  rule ' '  is,  perhaps,  somewhat 

of  a  "  counsel  of  perfection  "  ;  at  all  events, 

it  has  been  qualified  by  subsequent  decisions. 


The  main  legal  requirements  of  a  prospectus 
are : — 

(i)  There  must  be  no  misrepresentation  of 
a  material  fact,  nor  omission  of  any 
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material  fact,  and  the  wording  should 
not  be  deceptive,  misleading,  or  ambi- 
guous. 

(2)  The     provisions     of     the     Directors' 
Liability  Act  1890  {q.v.)  and  the  Com- 
panies Act  igoD  {see  below)   must  be 
considered    by   those   responsible    for 
the   prospectus. 
In  the  event  of   non-compliance  with   the 
above,  an  allottee  of  shares  may  be  entitled 
according  to  circumstances  either  to  : — 

(i)  Repudiate  allotment  and  obtain  rescis- 
sion of  the  contract  to  take  shares  ;  or 
^2)  Claim  damages  or  compensation  from 
the  directors,  promoters,  or  other 
persons  responsible  for  the  issue  of  the 
prospectus,  either 

{a)  in  an  action  for  deceit,  or 
{h)  under   the    Directors'    Liability 
Act  1890  ;  or 
{3)  Prosecute   the   directors,    managers,  or 
public  officers  responsible  for  the  issue 
of  the  prospectus,  under  section  84  of 
the  Larceny  Act  1861,  or  under  section 
28  of  the  Companies  Act  1900. 

Rescission. — To  obtain  rescission  an  allottee 
must  prove : — 

(a)  That  the  prospectus  was  issued  by  the 
company  or  its  responsible  agents, 

JS'ote. — In  regard  to  prospectuses 
issued  after  31st  December  1900,  a 
special  provision  as  to  "  filing  "  with 
the  Registrar  of  Joint  Stock  Com- 
panies is  contained  in  the  Companies 
Act  igoo.     {See  infra.) 

(b)  That  the  prospectus  contained  a 
material  misrepresentation  or  a  material 
omission ;  and 

(c)  That  he  was  in  consequence,  or  upon 
the  faith  of  such,  actually  induced,  in    j 
whole   or    part,  to    subscribe  for   the    | 
shares. 

If  the  allottee,  having  proved  {a)  and  (&) 
above,  swears  that  he  was  induced  to  take 
the  shares  because  of  the  misrepresentation 
or  omission  complained  of,  the  company,  in 
order  to  sustain  the  contract  with  the 
allottee,  must  prove  that  such  was  not  the 
case,  e.g.  :  — 

(i)  Because  he  had  subscribed  for  the 
shares  before  he  saw  the  prospectus. 


(2)  Because  he  really  subscribed  in  pur- 
suance of  an  arrangement  with  the 
promoters. 

(3)  Because  it  is  improbable  that  a  man 
with  the  experience  of  the  allottee 
would  be  misled  by  the  particular 
matter  complained  of;  &c.,  &c. 

A  contract  to  take  shares,  etc.,  when  in- 
duced by  misrepresentation  of  facts,  or  omis- 
sion to  state  facts,  under  such  circumstances 
that  the  shareholder  has  a  right  to  repudia- 
tion and  rescission  of  the  contract,  is  voidable, 
not  void ;  the  shareholder  may  adopt  or 
avoid  the  contract  at  his  option,  and  such 
contract  is  good  until  avoided.  But  this  right 
to  avoid  must  be  exercised  promptly,  for 

"  If  a  man  claims  to  rescind  his  contract 
"to  take  shares  in  a  company  on  the 
*'  ground  that  he  has  been  induced  to  enter 
"into  it  by  misrepresentation,  he  must 
"  rescind  it  as  soon  as  he  learns  the  fact,  or 
"else  he  forfeits  all  claim  to  relief." 
[James,  L.J.] 

"  The   Court  would  be  most  careful  to 
' '  see  in  the  case  of  a  company  going  on 
"  and  trading,  in  which  the  right  of  the 
"  shareholders  and  others  varied  from  day 
"  to  day,  that  a  person,  coming  to  complain 
"of    misrepresentations    and    coming    to 
"avoid  a  voidable  contract,  came  within 
"  the  shortest  limit  of  time  which  wa.s  fairly 
"possible  in  such  a  case."     [Cairng,  L.C.] 
The  right  to  rescission  may  also  be  lost  if 
a  shareholder  by  his  conduct  shows  an  inten- 
tion to  adopt  the  contract,  for  if,  after  ascer- 
taining the  facts  which  give  him  the  right  to 
rescind,  he  attempts  to  sell  the  shares  or  pays 
calls  thereon,  receives  a  dividend,  or  attends 
and  votes  at  a  meeting  of  the  company,  he 
would    be    deemed    to    have    affirmed   the 
contract. 

In  particular  a  shareholder  cannot  exercise 
his  right  to  rescind  after  the  commencement 
of  a  winding-up,  as  the  rights  of  third  parties 
(the  company's  creditors)  will  have  inter- 
vened, but  if  the  "  shareholder  "  has  taken 
the  proper  course  and  obtained  a  rescission  of 
the  contract  to  take  the  shares  before  a 
winding-up  has  been  commenced,  he  cannot 
be  placed  upon  the  "B  Hst  "  of  contribu- 
tories  {i.e.,  as  a  past  member,  if  the  winding- 
up  commences  within  a  year  after  rescission), 
for  the  contract  is  avoided  ah  initio,  and  the 
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position  of  the  "shareholder"  is  as  though 
the  contract  had  never  been  made. 

"  Ahhough  it  is  the  undoubted  duty  of 
•'  this  Court  to  relieve  persons  who  have 
*'  been  deceived  by  false  representations,  it 
"  is  equally  the  duty  of  the  Court  to  be 
"  careful  that,  in  its  anxiety  to  correct 
**  frauds,  it  does  not  enable  persons  (who 
"have  joined  others  in  speculations)  to 
''convert  their  speculations  into  certainties 
' '  at  the  expense  of  those  with  whom  they 
'*  have  joined."     [Turner,  L.J.] 

Deceit. — To  sustain  an  action  for  deceit  the 
plaintiff  must  prove  : — 

(i)  That  the  defendant  issued  or  was 
responsible  for  the  issue  of  the  pro- 
spectus, 

(2)  That  it  contained  a  misrepresentation  of 
a  material  fact. 

(3)  That  the  plaintiff  was  induced  to  sub- 
scribe for  shares  as  a  consequence  of 
the  misrepresentation. 

(4)  That  the  misrepresentation  was  made 
Jraiidiilently ;  and 

(5)  That  the  plaintiff  has  suffered  damage. 

Misrepresentation.  —  "  Mere  non-dis- 
"  closure  of  material  facts,  however 
"  morally  censurable,  however  that 
' '  non-disclosure  might  be  a  ground  in 
"a  proper  proceeding,  at  a  proper 
"  time, /or  setting  aside  an  allotment  or 
"purchase  of  shares,  would,  in  my 
"opinion,  form  no  ground  for  an 
"  action  in  the  nature  of  an  action  for 
"misrepresentation;  there  must,  in 
"  my  opinion,  be  some  active  mis- 
"  statement  of  fact,  or,  at  all  events, 
"  such  a  partial  and  fragmentary  state- 
"  ment  of  fact,  as  that  the  withholding 
"of  that  which  is  not  stated,  makes 
"  that  which  is  stated  absolutely 
"  false."     [Lord  Cairns.] 

Fraud.  —  The  representation  com- 
plained of  must  be  shown  to  have  been 
false  to  the  knowledge  of  the  defendant, 
or  it  must  be  shown  that  it  was  made 
recklessly  by  him,  not  caring  whether  it 
was  true  or  false ;  but  in  order  to  estab- 
lish fraud  it  must  at  least  be  shown  that 
the  defendant  did  not  in  fact  believe 
the  statement  to  be  true. 


Although  the  remedy  provided  by  the 
Directors'  Liability  Act  1890  is  more  efficient 
than  an  action  for  deceit,  there  may  be  many 
cases  where  this  remedy  is  not  available,  for 
semhle  the  Act  of  1890  only  applies  to  pro- 
spectuses or  notices  inviting  persons  to  sub- 
scribe for  shares  in  or  debentures  or  deben- 
ture stock  of  a  company  registered  under  the 
Companies  Act  1862  et  seq. 

An  action  under  the  Directors'  Liability  Act 
would  be  an  action  of  (statutory)  debt,  but  an 
action  of  deceit  is  one  of  tort.  The  distinction 
is  important,  for  a  right  of  action  under  the 
Act  of  1890  would,  on  the  death  or  bankruptcy 
of  a  person  entitled  thereto,  pass  to  his  per- 
sonal representative  or  trustee,  as  the  case 
may  be,  so  that  if  a  person  liable  under  the 
Act  died  his  representatives  would  be  liable 
in  the  due  course  of  administration  of  the 
estate  of  the  deceased  and  to  the  extent  there- 
of. If  a  person  liable  under  the  Act  became 
bankrupt  the  liability  would  appear  to  be 
provable  in  the  bankruptcy  unless  incurred  by 
fraud,  in  which  case  it  might  be  excluded 
from  proof ;  but  the  bankrupt's  discharge 
would  not  release  him  from  a  non-provable 
debt. 

A  right  of  action  of  tort  for  fiaudulent  mis- 
representation whereby  a  person  has  lost 
money  will  also  pass  to  the  personal  repre- 
sentatives or  trustee  in  bankruptcy,  as  the 
case  may  be,  but  the  effect  of  the  death  or 
bankruptcy  of  a  person  liable  in  respect  of 
fraudulent  misrepresentation  must  be  dis- 
tinguished from  the  effect  upon  an  action 
under  the  1890  Act. 

Death. — The  maxim.  Actio  personalis  moritur 
cum  persona  {see  that  title),  applies  to  an  action 
of  deceit,  but  the  representatives  of  the 
person  who  would  have  been  liable  had  he 
lived  may  nevertheless  be  liable  "to  the 
"  extent  to  which  the  estate  of  the  deceased 
"  benefited  by  the  misrepresentation." 

Bankruptcy .  —  A  claim  for  damages  for 
fraudulent  misrepresentation  is  not  provable 
in  bankruptcy  (unless  judgment  be  obtained 
therefor  before  the  date  of  the  receiving 
order),  but  the  bankrupt's  discharge  will  not 
release  him  from  any  such  liability. 

A  right  of  action  of  deceit  is  barred  unless 
brought  within  six  years  from  the  time  when 
the  right  of  action  arose,  but  if  the  party 
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deceived  does  not  immediately  discover  the 
fraud  and  had  no  reasonable  means  of  ascer- 
taining the  truth  before  he  actually  did  so, 
then  the  Statute  of  Limitations  will  not  com- 
mence to  run  against  him  until  the  time  of 
such  discovery. 

The  foregoing  is  a  summary  of  the  general 
law  in  regard  to  the  liabilities  attaching  to 
those  connected  with  the  issue  of  prospectuses, 
and  these  liabilities  are  amplified  by  the 
Companies  Act  1900,  as  follows  : — 

Section  9  of  that  Act  provides  that : — 
(i)  "  Every  prospectus  issued  by  or  on 
"  behalf  of  a  company  or  in  relation  to 
"  any  intended  company  shall  be  dated, 
"  and  that  date  shall,  unless  the  con- 
' '  trary  be  proved,  be  taken  as  the  date 
"of  publication  of  the  prospectus." 
(Semble  that  a  prospectus  can  be  issued 
and  filed  prior  to  the  registration  of 
an  intended  company,  but  the  name  of 
the  company  could  not  be  taken  as 
definitely  settled  until  the  certificate  of 
incorporation  was  obtained). 

(2)  A  copy  of  every  such  prospectus  is  to 
be  signed  by  every  person  (or  by  his 
agent  authorised  in  writing)  who  is 
named  therein  as  a  director  or  pro- 
posed director,  and  must  be  filed  with 
the  Registrar  of  Joint  Stock  Companies 
on  or  before  publication. 

(3)  No  prospectus  is  to  be  issued  before  it 
is  filed,  and  every  prospectus  must 
state  on  the  lace  of  it  that  it  has  been 
so  filed. 

Section  10  provides  that : — 
(i)  "  Every  prospectus  issued  by  or  on 
*'  behalf  of  a  company  or  by  or  on 
"  behalf  of  any  person  who  is  or  has 
' '  been  engaged  or  interested  in  the 
' '  formation  of  the  company  must 
"  state"  : — 

{a)  The  contents  of  the  memorandum 
of  association  ;  particulars  of  the 
signatories  thereto  and  the  number 
of  shares  subscribed  for  by  them 
respectively ;  the  number,  nature, 
and  extent  of  interest  of  founders' 
or  management  shares. 
{b)  Provisions  (if  any)  contained  in 
the  articles  of  association  as  to 


the  directors'  (i)  qualification  and 
(2)  remuneration. 

{c)  Names,  addresses  and  descriptions 
of  directors  or  proposed  directors. 

(d)  The  minimum  subscription  {see 
that  title)  on  which  the  directors 
may  proceed  to  allotment,  and  the 
amount  payable  on  application 
and  allotment  on  each  share ;  in 
the  case  of  a  second  or  subsequent 
ofi"er  of  shares,  the  amounts 
offered,  allotted,  and  paid,  on 
each  previous  allotment. 

[e]  The  number  and  amount  of,  and 
consideration  for,  shares  and 
debentures  issued  or  agreed  to  be 
issued  as  fully  or  partly  paid  up 
otherwise  than  in  cash,  and  in  the 
latter  case  the  extent  to  which 
they  are  so  paid  up. 

(/■)  The  names  and  addresses  of  the 
vendors  of  any  property  to  be 
acquired  by  the  company  which 
is  to  be  paid  for  wholly  or  partly 
out  of  the  proceeds  of  the  issue 
offered  for  subscription  by  the 
prospectus,  or  the  acquisition  of 
which  has  not  been  completed  at 
the  date  of  the  prospectus,  and 
the  amount  payable  in  cash, 
shares,  or  debentures,  to  each 
vendor  or  sub-vendor. 

(g)  Particulars  of  any  cash,  shares,  or 
debentures  payable  as  purchase- 
money  of  any  such  property  as 
aforesaid,  specifying  the  amount 
payable  for  goodwill. 

(h)  The  amount  and  rate  of  any  com- 
mission payable  for  services  in 
obtaining  subscriptions  for  shares 
in  the  company. 

(?)  The  amount  or  estimated  amount 
of  preliminary  expenses. 

{j)  The  amount  paid  or  intended  to 
be  paid  to  any  promoter,  and  the 
consideration  therefor. 

{k)  The  dates  of,  and  parties  to,  every 
material  contract,  and  a  reason- 
able time  and  place  at  which  any 
material  contract,  or  a  copy 
thereof,  may  be  inspected. 
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Exemptions.  —  (i)  Contracts 
entered  into  in  the  ordinary 
course  of  the  company's  business, 
and  (2)  those  entered  into  more 
than  three  years  before  the  date  of 
the  prospectus.  {See  Exemption, 
infra.) 
(/)  The  names  and  addresses  of  the 
auditors  (if  any)  of  the  company. 

(w)  Full  particulars  of  the  nature  and 
extent  of  the  interest  (if  any)  of 
every  director  in  the  promotion  of 
or  in  the  property  proposed  to  be 
acquired  by  the  company,  with  a 
statement  of  all  sums  paid  or 
agreed  to  be  paid  to  him  in  cash 
or  shares  by  any  person,  either  to 
qualify  him  as  a  director  or  other- 
wise, for  services  rendered  by  him 
in  connection  with  the  formation 
of  the  company. 

The  section  (loth)  does  not  apply  to  invita- 
tions to  existing  -members  or  debenture- 
holders  to  subscribe  for  further  shares  or 
debentures. 

The  requirements  marked  {a),  {h),  {c),  {i), 
and  {m)  do  not  apply  to  a  prospectus  pub- 
lished more  than  one  year  after  the  date  at 
which  the  company  is  entitled  to  commence 
business. 

The  obligation  to  disclose  all  material  con- 
tracts is  limited  to  a  period  of  tivo  years 
immediately  preceding  the  publication  of  the 
prospectus,  if  same  is  published  more  than 
one  year  after  the  date  at  which  the  com- 
pany is  entitled  to  commence  business.  {See 
Requirement  {k),  supra,) 

The  requirements  as  to  specifying  the  con- 
tents of  the  memorandum  of  association  and 
the  signatories  thereto  and  the  number  of 
shares  subscribed  for  by  them,  do  not  apply 
to  any  prospectus  published  as  a  newspaper 
advertisement. 

Subsection  (5)  of  section  10  provides  that: — 
' '  Any  condition  requiring  or  binding  any 
' '  applicant  for  shares  or  debentures  to 
"  waive  compliance  with  any  requirement  of 
"  this  section,  or  purporting  to  affect  him 
*'  with  notice  of  any  contract,  document  or 
"  matter  not  specifically  referred  to  in  the 
*'  prospectus,  shall  be  void.'' 


Note. — The  provisions  of  section  10  do  not 
limit  or  diminish  any  liability  which  any 
person  may  incur  under  the  general  law 
apart  therefrom. 

The  expression  "prospectus"  means  any 
prospectus,  notice,  circular,  advertisement, 
or  other  invitation,  offering  to  the  public  for 
subscription  or  purchase  any  shares  or  deben- 
tures of  a  company.      (1900  Act,  section  30.) 

Apart  from  these  statutory  requirements  the 
information  contained  in  a  prospectus  must 
of  necessity  vary  according  to  circumstances. 
There  will,  however,  be  a  general  state- 
ment as  to  the  capital  and  the  terms  of  issue, 
and  the  following  matters,  if  applicable,  are 
usually  dealt  with  or  referred  to  in  a 
prospectus : — 

(i)  Object  of  formation  of  company. 

(2)  Where  a  business  is  acquired — {a)  its 
nature,  and  {h)  the  reason  for  conversion 
{e.g.,  co-operation  with  the  customers; 
more  capital  in  order  to  extend  the 
business;  an  amalgamation,  &c.). 

(3)  Prospects  of  the  company. 

(4)  Valuations  of  properties  to  be  acquired. 

(5)  Accountants'  certificate  as  to  profits. 

(6)  Statement  (by  directors)  showing  pro- 
bable dividend  capacity  of  the  com- 
pany, having  regard  to  the  certified 
profits  and  the  capital,  &c.,  proposed  to 
be  issued. 

(7)  Statement  (where  applicable)  that  pre- 
ferential allotments  will  be  made  to 
customers  of  the  business  to  obtain 
their  co-operation. 

(8)  Statement  (where  applicable)  that  no 
debentures  have  been  issued  and  that 
none  will  be  issued,  except  with  the 
sanction  of  the  preference  shareholders 
(if  any),  or  if  any  debentures  or  specific 
mortgages  are  outstanding  a  statement 
as  to  the  extent  of  such. 

(9)  Recital  (where  applicable)  as  to  the 
limitation  of  the  rights  of  preference 
shareholders,  as  to  (i)  attending  and 
voting  at  general  meetings,  (2)  receiving 
copies  of  Balance  Sheets,  &c. 

(10)  General  regulations  as  to  applications 
for  shares,  &c. 

(11)  Recital  where  contracts  and  memoran- 
dum and  articles  of  association  of  the 
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company  may  be  inspected  and  pro- 
spectuses obtained. 
Note. — In  any  case  particulars  of  the  con- 
tracts, the  whole  of  the  memorandum,  and 
certain  of  the  clauses  in  the  articles  of 
association  must  be  set  out  in  the  prospectus. 
{See  above.) 

(12)  Statement  (where  applicable)  that 
application  will  be  made  in  due  course 
for  a  Stock  Exchange  quotation. 

{See    Directors'    Liability   Act    1890,  Dis- 
closure of  Contracts.) 

Protected   Transactions.— Subject    to    the 

provisions  of  the  Bankruptcy  Acts  with 
respect  to  the  effect  of  bankruptcy  on  an 
execution  or  attachment,  and  with  respect  to 
the  avoidance  of  certain  settlements  and  pre- 
ferences, nothing  in  the  Bankruptcy  Acts  shall 
invalidate  in  the  case  of  a  bankruptcy  :  — 
{a)  Any  payment  by  the  bankrupt  to  any 

of  his  creditors  ; 
{b)  Any    payment     or     delivery    to    the 

bankrupt ; 
{c)  Any  conveyance  or  assignment  by  the 

bankrupt  for  valuable  consideration  ; 
{d)  Any  contract,  dealing,  or   transaction 
by  or  with  the  bankrupt  for  valuable 
consideration. 

Provided  that  both  the  following  conditions 
are  complied  with,  viz.  : — 

(i)  The  payment,  delivery,  conveyance, 
assignment,  contract,  dealing,  or  trans- 
action, as  the  case  may  be,  takes  place 
before  the  date  of  the  receiving  order, 
and 

(2)  The  person  {other  than  the  debtor)  to,  by, 
or  with  whom  the  payment,  delivery, 
conveyance,  assignment,  contract,  deal- 
ing, or  transaction  was  made,  executed, 
or  entered  into,  has  7wt  at  the  time  of 
the  payment,  delivery,  conveyance, 
assignment,  contract,  dealing,  or 
transaction,  notice  of  any  available 
act  of  bankruptcy  committed  by  the 
•  bankrupt  before  that  time.  (Section  49, 
Bankruptcy  Act  1883.) 

Note. — The  onus  of  proving  want  of 
notice  lies  upon  the  person  who  claims 
the  protection  of  the  section,  and  not 
upon  the  trustee  in  bankruptcy. 


{See  Execution  Creditor,  Fraudulent  Con- 
veyances and  Settlements,  Fraudulent 
Preference.) 

Protest. — A  solemn  declaration,  generally  one 
of  dissent. 

A  writing  drawn  up  by  the  master  of  a  ship, 
certified  by  a  consul  or  a  magistrate,  reciting 
the  circumstances  under  which  disaster  has 
occurred  to  the  ship  or  cargo,  or  any  other 
circumstances  calculated  to  affect  the  liability 
of  the  shipowner  or  charterer. 


A  notarial  certificate  prepared  by  a  notary 
attesting  the  dishonour  by  non-acceptance  or 
non-payment  of  a  bill  of  exchange.  The 
protest  is  based  upon  the  noting  and  must 
contain  : — 

(i)  An  exact  copy  of  the  bill. 

(2)  A  statement  of  the  parties  for  whom 
and  against  whom  the  bill  is  protested. 

(3)  The  date  and  place  of  protest. 

(4)  A  statement  that  acceptance  or  pay- 
ment was  demanded,  with  ihe  terms  of 
the  answer  (if  any) . 

(5)  A  reservation  of  rights  against  all 
parties  liable. 

(6)  The  subscription  and  seal  of  the 
notary. 

Although  ordinarily  a  protest  is  made  by 
a  notary  public,  it  may  be  made  by  any 
respectable  inhabitant  in  the  presence  of  two 
witnesses  when  the  services  of  a  notary  can- 
not be  obtained  at  the  place  of  dishonour. 

A  protest  must  be  stamped.  The  stamp 
may  be  an  adhesive  one  and  must  be  of  the 
same  amount  as  that  on  the  bill  when  the 
latter  is  less  than  one  shilling,  and  in  all 
other  cases  the  stamp  upon  the  protest  is  one 
shilling.  Protest  is  dispensed  with  by  any 
circumstances  which  would  dispense  with 
notice  of  dishonour.  It  is  not  necessary  to 
protest  a  bill  of  exchange  in  order  to  render 
the  acceptor  liable  thereon.  (1882  Act,  sec- 
tion 52  (3).)  {See  Extension  of  Protest, 
Notice  of  Dishonour,  Noting  a  Bill  of 
Exchange.) 

Provable    Debts.— 5^^    Debts    Provable    in 
Bankruptcy,  Debts  Provable  in  Winding-up. 
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Proving  the  Balances.— A  term  applied  to 
the  specific  appropriation  of  one  or  more 
items  on  the  debit  side  of  a  Ledger  Ac- 
count against  one  or  more  items  of  an 
equivalent  amount  on  the  credit  side  of 
such  account,  so  that  the  account  may  be 
"  closed,"  or  the  balance  may  be  "  proved  " 
to  the  extent  that  its  constituent  elements 
may  be  ascertained.  This  operation  is  facili- 
tated by  the  practice  of  lettering  each  cash 
payment  in  an  account,  and  placing  such 
distinguishing  letter  against  the  item  or 
items  which  such  payment  is  in  respect  of. 

Provisional  Liquidator.— Where  a  petition 
has  been  presented  to  the  Court  for  a 
winding-up  order  against  a  company,  the 
Official  Receiver  7nay  be  appointed  provisional 
liquidator  of  the  company  at  any  time 
after  the  presentation  of  such  petition, 
and  before  a  winding-up  order  has  been 
made;  but  upon  a  winding-up  order  being 
made  the  Official  Receiver  (by  virtue  of 
'  his  office)  becomes  the  provisional  liquidator 
of  the  company,  and  continues  to  act  as  such 
until  he  or  another  person  becomes  liquidator 
and  is  capable  of  acting  as  such.  (1890  Act, 
section  4.)  {See  Liquidator,  Official  Receiver.) 

Proxy. — A  person  appointed  to  vote  at  a  meet- 
ing for  another  person  who  would  have  been 
entitled  to  vote  personally.  The  proxy  may 
be  entitled  to  vote  according  to  his  own 
discretion,  or  to  the  instructions  of  his 
appointor,  dependent  upon  the  terms  of  the 
appointment.  As  there  appears  to  be  no 
common  law  right  to  vote  by  proxy,  special 
power  so  to  do  should  be  given  by  the 
regulations  controlling  the  particular  meeting. 

A  single  person  cannot  hold  a  "  meeting," 
even  though  he  may  have  been  appointed 
proxy  for  a  number  of  persons. 

Company.  —  The  articles  of  association 
generally  confer  power  upon  members  to  vote 
personally  or  by  proxy,  and  provide  that  the 
appointment  of  proxies  shall  be  in  writing 
under  the  hand  of  the  appointor  (attested  by 
one  or  more  witnesses) ,  and  that  the  form  of 
proxy  shall  be  deposited  at  the  registered 
offices  of  the  company  a  stated  time  before  the 
meeting  at  which  it  is  to  be  used. 

The  articles  of  association  generally  pro- 
vide that  no  person  can  be  appointed  as  a 


proxy  unless  he  is  himself  a  member  of  the 
company. 

An  instrament  of  proxy,  for  the  sole  purpose 
of  appointing  a  proxy  to  vote  at  any  one 
meeting  (whether  the  number  of  persons 
named  in  the  instrument  be  one  or  more)  is 
charged  with  the  duty  of  one  penny,  which 
may  be  denoted  by  either  an  impressed  or 
adhesive  stamp,  but  the  instrument  must 
be  stamped  before  execution.  Any  other 
instrument  of  proxy  is  liable  to  a  duty  of  los. , 
e.g.,  a  proxy  to  vote  "at  any  meeting  or 
"  meetings  which  may  be  held  during  the  next 
'*  six  months."  It  is  usual  to  insert  the  names 
of  two  or  three  persons  as  proxy  (in  the  alter- 
native), so  that  any  one  of  them  may  act,  for 
it  might  not  be  possible  for  one  particular 
person  to  attend  the  meeting ;  but  where  the 
proxy  is  intended  for  one  meeting  only, 
and  the  duty  of  one  penny  is  paid,  the 
instrument  of  proxy  must  specify  the  date 
upon  which  the  meeting,  at  which  it  is 
intended  to  be  used,  is  to  be  held,  and  such 
proxy  is  to  be  available  only  at  the  meeting 
so  specified,  or  any  adjournment  of  such 
meeting. 

The  appointment  of  a  proxy  may  be  re- 
voked at  any  time,  but  if  a  proxy  gives  a  vote 
before  either  he  or  the  company  receives 
notice  of  revocation  the  vote  so  given  will  be 
valid. 

Sometimes  forms  of  proxy  are  issued  by 
the  directors  of  a  company  when  calling  a 
meeting  of  the  members,  but  the  propriety  of 
issuing  stamped  forms  and  paying  for  same 
out  of  the  company's  funds  has  been  ques- 
tioned, and,  in  one  case,  Kay,  J.,  held  that  it 
was  ultra  vires  for  directors  to  expend  the 
money  of  the  company  in  sending  out  proxy 
forms  with  the  names  of  the  directors  filled  in 
as  proxies.  Notwithstanding  this  decision, 
such  a  practice  is  not  unusual. 

Company  Liquidation  and  Bankruptcy. — The 
following  regulations  as  to  proxies  (stated  in 
terms  applicable  to  winding-up)  are,  mutatis 
mutandis,  identical  under  both  winding-up 
and  bankruptcy  procedure  :  — 

A  creditor  or  a  contributory  may  vote 
either  in  person  or  by  proxy. 

Every  instrument  of  proxy  shall  be  in  the 
prescribed  form,  and  shall  be  issued  by  an 
Official  Receiver,  or  by  the  liquidator  of  the 
company,    and  every    written   part   thereof 
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shall  be  in  the  handwriting  of  the  person 
giving  the  proxy,  or  of  any  manager  or  clerk 
or  other  person  in  his  regular  employment, 
or  of  a  commissioner  to  administer  oaths  in 
the  Supreme  Court  of  Judicature  in  England. 
The  authorised  agent  of  a  corporation  may 
fill  up  blanks  and  sign  for  the  corporation, 
thus : — 

"  For  the Company, 

"  A.B.  (duly  authorised  under  the 
seal  of  the  company)." 
A  proxy  given  by  a  creditor  (or  contribu- 
tor}) may  be  filled  up  and  signed  by  any 
person  having  a  general  authority  in  writing 
to  sign  for  such  creditor.  Such  person  shall 
sign  :— 

"A.B.  (duly  authorised  by  a  general 
authority  in  writing  to  sign 

on  behalf  of " 

[The  Official  Receiver  or  liquidator  may 
require  the  "authority  to  sign"  to  be  pro- 
duced for  his  inspection.] 

General  and  special  forms  of  proxy  shall 
be  sent  to  the  creditors  and  contributories 
with  the  notice  summoning  the  meeting,  and 
neither  the  name  nor  description  of  the 
Official  Receiver  or  of  any  other  person  shall 
be  printed  or  inserted  in  the  body  of  any 
instcument  of  proxy  before  it  is  so  sent. 

The  proxy  of  a  creditor  blind  or  incapable 
of  writing  may  be  accepted  if  such  creditor 
has  attached  his  signature  or  mark  thereto  in 
the  presence  of  a  witness,  who  shall  add  to  his 
signature  his  description  and  residence  ;  pro- 
vided that  all  insertions  in  the  proxy  are  in  the 
handwriting  of  the  witness,  and  such  witness 
shall  have  certified  at  the  foot  of  the  proxy 
that  all  such  insertions  have  been  made  by 
him  at  the  request  of  the  creditor,  and  in  his 
presence,  before  he  attached  his  signature  or 
mark. 

A  creditor  or  contributory  can  only  give  a 
general  proxy  to  his  manager  or  clerk,  or 
some  other  person  in  his  regular  employment  or 
to  the  Official  Receiver.  Where  the  Official 
Receiver  is  not  appointed  the  instrument  of 
proxy  must  state  the  relation  in  which  the 
person  to  act  thereunder  stands  to  the 
creditor  or  contributory. 

Note. — In  bankruptcy,  the  committee  of 
inspection  may  consist  of  creditors,  or  the 
holders  of  general  proxies  or  general  powers  of 


attorney  from  such  creditors,  but  in  winding- 
up  by  the  Court,  the  committee  may  be 
constituted  only  by  creditors  or  contribu- 
tories, or  persons  holding  general  powers  of 
attorney  from  such  creditors  or  contribu- 
tories. 

A  creditor  or  a  contributory  may  appoint 
the  Official  Receiver  to  act  (in  manner  pre- 
scribed) as  his  general  or  special  proxy. 

No  person  shall  be  appointed  a  general  or 
special  proxy  who  is  a  minor. 

Where  it  appears  to  the  satisfaction  of  the 
Court  that  any  solicitation  has  been  used  by 
or  on  behalf  of  a  liquidator  in  obtaining 
proxies,  or  in  procuring  the  appointment  of 
liquidator,  except  by  the  direction  of  a  meeting  of 
creditors  or  contributories,  the  Court  shall  have 
power,  if  it  think  fit,  to  order  that  no  re- 
muneration shall  be  allowed  to  the  person 
by  whom  or  on  whose  behalf  such  solicitation 
may  have  been  exercised,  notwithstanding 
any  resolution  of  the  committee  of  inspec- 
tion, or  of  the  creditors  or  contributories,  to 
the  contrary. 

No  person  acting  either  under  a  general  or 
a  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly 
place  himself,  his  partner  or  employer,  in  a 
position  to  receive  any  remuneration  out  of 
the  estate  of  the  company  otherwise  than  as 
a  creditor  rateably  with  the  other  creditors 
of  the  company.  Provided  that  where  any 
person  holds  special  proxies  to  vote  for  an 
application  to  the  Court  in  favour  of  the 
appointment  of  himself  as  liquidator,  he  may 
use  the  said  proxies  and  vote  accordingly. 

(Bankruptcy  Act  1883,  ist  Schedule  ;  Com- 
panies (Winding-up)  Act  1890,  ist  Schedule; 
&c.) 

Stamp  Duty.— The  Bankruptcy  Act  1883 
(section  144)  provides  inter  aha  that  a  proxy 
form  relating  solely  to  any  proceeding  under 
any  bankruptcy  is  exempt  from  stamp  duty, 
and  by  58  Vict.  c.  16,  this  exemption  is 
extended  to  companies  being  wound  up  under 
the  Winding-up  Act  of  1890. 

As  already  stated,  all  the  above  provisions 
are  practically  identical  in  both  winding-up 
and  bankruptcy  procedure,  but  in  the  following 
respects     the   regulations    as    to    proxies  in 
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winding-up   and   bankruptcy   procedure  res- 
pectively are  distinguishable,  viz  : — 

Tims  jor  Lodging  Proxies. — Winding-up. — A 
proxy  intended  to  be  used  at  the  first  meeting 
of  creditors  or  contributories,  or  any  adjourn- 
ment thereof,  shall  be  lodged  with  the  Official 
Receiver  not  later  than  the  time  mentioned 
for  that  purpose  in  the  notice  convening  the 
meeting  or  any  adjourned  meeting,  which 
time  shall  be  not  earlier  than  twelve  o'clock 
at  noon  of  the  day  but  one  before,  nor  later 
than  twelve  o'clock  at  noon  of  the  day  before 
the  day  appointed  for  such  meeting,  unless 
the  Court  otherwise  directs.     (Rule  132.) 

Bankruptcy. — A  proxy  shall  not  be  used 
unless  it  is  lodged  with  the  Official  Receiver, 
or  trustee,  not  later  than  four  o'clock  on  the 
day  before  the  meeting,  or  adjourned  meeting, 
at  which  it  is  to  be  used.     (Rule  245.) 

Nature  of  A  tithority  of  Proxy. —  Winding-up. — 

A  creditor  or    a    contributory    may    give   a 

special   proxy  to  any  person  to  vote  at  any 

specified  meeting  or  adjournment  thereof  : — 

{a)  For  or    against    the    appointment  or 

continuance  in  office  of  any   specified 

person  as  liquidator  or  member  of  the 

committee  of  inspection  ;  and 

(b)  On  all  questions  relating  to  any  matter, 
other  than  those  above  referred  to, 
and  arising  at  any  specified  meeting  or 
adjournment  thereof.  (1890  Act,  ist 
Schedule,  Rule  15.) 

Bankruptcy. — A  creditor  may  give  a  special    , 
proxy  to  any  person  to  vote  at  any   specified 
meeting,  or    adjournment  thereof,  on   all  or 
any  of  the  following  matters  : — 

{a)  For  or  against  a  specific  proposal  for  a 
composition  or  scheme  of  arrangement ; 

(b)  For  or  against  the  appointment  of  any 
specified  person  as  trustee  at  a  specified 
rate  of  remuneration,  or  as  member  of 
the  committee  of  inspection,  or  for  or 
against  the  continuance  in  office  of  any 
specified  person  as  trustee  or  member 
of  a  committee  of  inspection  ; 

{c)  On  all  questions  relating  to  any  matter, 
other  than  those  above  referred  to, 
arising  at  any  specified  meeting  or 
adjournment  thereof.  (1890  Act, 
section  22.) 


Public  Company.— 5f^  Private  Company. 
Public  Examination. — 

Bankruptcy. 

Where  a  receiving  order  is  made  against  a 
debtor  (whether  adjudication  follow  or  not) 
the  Court  appoints  a  day  for  a  public  sitting 
for  the  examination  of  the  debtor.  The 
debtor  must  attend  thereat,  and  submit  to 
an  examination  as  to  his  conduct,  dealings, 
and  property.  The  examination  is  to  be 
held  as  soon  as  conveniently  may  be  after 
the  expiration  of  the  time  for  the  submission 
by  the  debtor  of  his  statement  of  affairs. 

Any  creditor  who  has  tendered  a  proof  of 
debt  (or  his  representative  authorised  in 
writing)  may  question  the  debtor  concerning 
his  affairs  and  the  causes  of  his  failure.  The 
Official  Receiver  and  the  trustee  (if  ap- 
pointed) may  also  take  part  in  the  examina- 
tion, whilst  the  Court  may  put  such  ques- 
tions to  the  debtor  as  it  may  think  expedient. 
The  debtor  is  examined  upon  oath,  and  he 
must  answer  all  such  questions  as  the  Court 
may  put  or  allow  to  be  put  to  him,  and  he 
cannot  refuse  to  answer  any  such  questions 
on  the  ground  that  his  answers  may  tend  to 
incriminate  him.  Such  notes  of  the  exami- 
nation as  the  Court  thinks  proper  are  to  be 
taken  down  in  writing,  and  are  to  be  read 
over  either  to  or  by  the  debtor  and  signed 
by  him,  and  may  thereafter  be  used  in 
evidence  against  him,  but  the  notes  cannot 
be  used  as  evidence  in  connection  with  pro- 
ceedings in  the  same  bankruptcy  against 
parties  other  than  the  debtor.  Any  creditor 
may  inspect  the  notes  of  the  examination  at 
all  reasonable  times.  The  Court  may 
adjourn  the  examination  from  time  to  time, 
but  when  the  Court  is  of  opinion  that  the 
affairs  of  the  debtor  have  been  sufficiently 
investigated  it  will,  by  order,  declare  that  his 
examination  is  concluded ;  but  such  order 
must  not  be  made  until  after  the  day 
appointed  for  the  first  meeting  of  creditors. 
(1883  Act,  section  17  ;  1890  Act,  section  2  ; 
Reg.  V,  Scott,  1856;  Re  Briinner,  1887;  &c.) 

Although,  as  a  rule,  every  debtor  against 
whom  a  receiving  order  has  been  made  must 
submit  to  a  public  examination,  there  are 
exceptions,  viz.  : — 

(i)  For  the  purpose  of  approving  a  com- 
position  or  scheme   by  joint   debtors, 
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the  Court  may,  if  it  thinks  fit,  and  on 
the  report  of  the  Official  Receiver  that 
it  is  expedient  so  to  do,  dispense  with 
the  public  examination  of  one  of  such 
joint  debtors  if  he  is  unavoidably  pre- 
vented from  attending  the  examination 
by  illness  or  absence  abroad.  (1883 
Act,  section  105.) 

(2)  Where  the  debtor  is  a  lunatic  or 
suffers  from  any  such  mental  or  j 
physical  affliction  or  disability  as  in 
the  opinion  of  the  Court  makes  him 
unfit  to  attend  his  public  examination, 
the  Court  may  make  an  order  dis- 
pensing with  such  examination  or 
directing  that  the  debtor  be  examined 
on  such  terms,  in  such  manner,  and  at 
such  place  as  to  the  Court  seems 
expedient.     (1890  Act,  section  2.) 

(3)  Where  the  Court  has  under  exceptional 
circumstances  rescinded  the  receiving 
order  before  the  debtor  has  undergone 
his  public  examination. 

Company  Liquidation. 

Where  a  winding-up  order  has  been  made 
and  the  statement  of  affairs  has  been  lodged 
with  the  Official  Receiver,  that  official  must 
make  a  preliminary  report  to  the  Court 
stating  : — 

(a)  The  amount  of  capital  issued,  sub- 
scribed, and  paid  up. 

{h)  The  estimated  amount  of  assets  and 
liabilities  ;  and 

{c)  If  the  company  has  failed,  the  cause 
of  the  failure  ;  and 

{d)  Whether,  in  his  opinion,  further 
inquiry  is  desirable,  as  to  any  matter 
relating  to  the  promotion,  formation, 
or  failure  of  the  company,  or  the  con- 
duct of  the  business  thereof. 

The  Official  Receiver  may  also,  if  he 
thinks  fit,  make  a  further  report  or  reports 
stating  :  — 

{a)  The  manner  in  which  the  company 
was  formed. 

{b)  Whether,  in  his  opinion,  any  fraud 
has  been  committed  by  any  person  in 
the  promotion  or  formation  of  the 
company,  or  by  any  director  or  officer, 
and 


{c)  Any  other  matter  which,  in  his  opinion, 
it  is  desirable  to  bring  to  the  notice  of 
the  Court.  (1890  Act,  section  8.) 
Although  the  Board  of  Trade  for  some 
time  thought  ctherwise  (and  acted  thereon), 
it  was  held  by  the  House  of  Lords  {Ex  parte 
Barnes,  1896)  that  a  public  examination  can- 
not be  ordered  as  a  result  of  the  Official 
Receiver's  preliminary  report,  but  only  upon 
his  making  a  further  report  containing  an 
allegation  of  fraud  against  some  specified 
person  or  persons.  It  was  further  held  that 
even  when  a  public  examination  is  ordered, 
only  those  individuals  against  whom  fraud 
has  been  alleged  can  be  examined.  In  a 
proper  case,  therefore,  the  Court,  after  con- 
sidering the  further  report  of  the  Official 
Receiver,  will  direct  that  a  certain  person  (or 
persons)  be  publicly  examined,  and  will 
appoint  a  day  for  that  purpose. 

The  responsibility  for  any  further  report 
rests  exclusively  with  the  Official  Receiver. 
It  is  his  duty  to  collect  and  consider  the 
facts  upon  which  a  judgment  can  be  formed 
by  him,  whether  or  not  any  such  report 
shall  be  made.  If  he  decides  to  make  a 
report,  it  is  his  duty  to  communicate  the 
draft  report,  and  the  facts  upon  which  it  is 
founded,  to  the  Board  of  Trade,  in  order 
that  the  Board  may  make  such  observations 
and  suggestions  as  may  occur  to  them  with  a 
view  to  ensure  that  the  Court  is  placed  in 
possession  of  all  the  material  facts  and  cir- 
cumstances of  the  case.  The  observations 
and  suggestions  will  be  made  in  writing  upon 
the  draft  report,  which  draft  should  be 
retained  by  the  Official  Receiver.  If  the 
Official  Receiver  does  not  propose  to  make  a 
further  report  under  the  section,  he  shall 
forthwith  furnish  to  the  Board  a  statement 
of  his  reasons  for  thinking  a  report  unneces- 
sary, and  shall  send  a  copy  of  the  statement 
to  the  Registrar  acting  in  the  winding-up  of 
companies. 

Upon  the  Board  of  Trade  communicating 
their  observations  to  the  Official  Receiver, 
whether  upon  the  draft  report  or  upon  the 
statement  of  reasons  for  thinking  a  report 
unnecessary,  it  becomes  his  duty  to  give 
careful  consideration  to  them,  and  thereupon 
to  determine,  on  his  personal  responsibility 
alone,  whether  the  report  shall  be  presented 
or  not,  and,  if  presented,  the  terms  in  which 
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it  shall  be  expressed,  and  the  opinions  which 
it  shall  record.  (Board  of  Trade  instructions). 

Public  Officer.— Banking  companies  formed 
prior  to  1844,  ^-'^d  not  registered  under  the 
Companies  Acts,  have  certain  privileges,  one 
of  which  is  the  right  of  suing  and  being  sued 
in  the  name  of  a  public  officer.  These  com- 
panies (partnerships  strictly)  have  to  make 
an  annual  return  to  the  Stamp  Office,  and 
amongst  other  things  the  return  must  contain 
the  names  and  addresses  of  two  or  more 
persons  (members  of  the  partnership)  resident 
in  England,  together  with  their  titles  of 
office,  who  have  been  appointed  the  public 
officers  of  the  company. 

Puffer. — A  person  who  attends  a  sale  by 
auction  for  the  purpose  of  bidding  on  behalf 
of  the  owner  of  the  subject  matter  of  sale, 
and  thus  raising  the  price  as  against  other 
bidders.  Such  a  practice  is  illegal  unless  a 
right  to  bid  on  behalf  of  the  owner  has  been 
reserved — whether  in  respect  of  lands  (30  & 
31  Vict.  c.  48)  or  goods  (Sale  of  Goods  Act 
1893).     {^^^  Auction.) 

Purchase  Book. — A  record  of  the  purchases 
made  by  a  trader,  generally  compiled  from 
theinvoices  rendered  by  the  various  creditors. 
The  book  is  sometimes  called  the  Bought 
Book,  the  Invoice  Book,  or  the  Creditors' 
Journal.  The  general  scheme  of  such  a  book 
is  to  provide  for  consecutive  numbers  to  all 
invoices,  the  dates  of  the  purchases,  the 
creditors'  names,  and  full  (or  condensed) 
particulars  of  each  purchase. 

It  is  necessary  in  some  businesses  to  analyse 
the  purchases  by  means  of  columns,  as 
between  the  various  classes  of  goods  or 
according  to  departments,  as  the  case  may  be. 
{See  Departmental  Accounts.) 

In  large  concerns,  where  the  transactions 
are  numerous,  it  is  found  necessary  to  record 
the  purchases  in  sections,  to  allow  of  the 
independent  balancing  of  the  Ledgers  and  to 
render  it  possible  to  subdivide  the  clerical 
labour.  The  purchases  are  then  kept  in 
separate  books,  with  Ledgers  to  correspond, 
either  in  alphabetical  or  geographical  classes, 
according  to  circumstances.  {See  Journal, 
Sectional  Ledgers.) 

Purchases  Account. — See  Goods  Account. 
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Purser. — A  person  having  the  management  of 
a  Cost  Book  mining  company  ;  also  a  person 
employed  on  board  a  vessel  carrying  passen- 
gers, &c.,  in  the  capacity  of  treasurer  and 
secretary,  including  the  keeping  of  the 
accounts  of  provisions  received  and  con- 
sumed, copying  manifests,  &c. 

Put  and  Call  Option.— 5^^  Options. 


Qualified  Acceptance. — See  Acceptance. 
Qualified    Indorsement. — See  Indorsement. 
Quantum  meruit. — See  Agent. 
Quarter  Days. — 

England. — Lady-day,  25  March  ;  Midsum- 
mer, 24  June  ;  Michaelmas,  29  September  ; 
Christmas,  25  December. 

Scotland. — Candlemas,  2  February;  "  Whit- 
sunday," 15  May;  Lammas,  i  August;  Mar- 
tinmas, II  November. 

Quasi. — When  this  word  is  placed  before  a 
noun  the  combined  effect  of  the  two  words 
is  that  although  the  thing  signified  does  not 
precisely  comply  with  the  definition  of  the 
noun  (alone)  it  has  much  the  same  qualities 
and  is  otherwise  approximate  thereto. 

Ouasi= Partner. — One  who  advances  money 
on  loan  to  a  person  or  firm,  receiving  interest 
varying  with  the  profits,  or  a  fixed  propor- 
tion of  same  by  way  of  interest.  On 
proof  that  he  is  not  a  partner,  either  by  the 
production  of  a  written  agreement  defining 
his  rights  in  respect  of  the  loan  or  by  any 
other  means,  he  is  treated  as  a  postponed 
creditor  in  the  case  of  the  bankruptcy  of  the 
borrower  being  liable  for  nothing  beyond  the 
amount  already  advanced,  but  entitled  to 
repayment  only  af  cer  all  other  creditors  have 
been  satisfied. 

The  term  is  also  applied  to  persons  who 
are  not  in  the  relation  of  partners  to  each 
other,  although  they  are  co-owners  of  pro- 
perty which  is  employed  for  their  common 
benefit.  {See  Postponed  Creditors,  Societe 
en  commandite .) 

Quittance. — (Acquittance.)     A  release. 

Quorum. — (Of  whom.)  The  number  of  mem- 
bers of  an  administrative  body  whose  presence 
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is  necessary  to  give  validity  to  the  acts  of 
such  body. 

Company. — The  number  required  to  con- 
stitute a  quorum  at  meetings  of  the  members 
or  directors  respectively  of  a  joint  stock 
company  is  invariably  prescribed  by  the 
company's  regulations. 

With  regard  to  companies  registered  under 
the  Act  of  1862,  Table  A  (where  adopted) 
provides  (i)  that  the  directors  may  themselves 
determine  the  quorum  necessary  for  the  trans- 
action of  business  at  a  directors'  meeting,  and 
(2)  that  the  number  of  members  necessary  to 
be  present  for  the  transaction  of  business  at  a 
general  meeting  is  to  be  ascertained  as 
follows : — Where  the  persons  who  have  taken 
shares  in  the  company  at  the  time  of  the 
meeting  do  not  exceed  ten  in  number,  the 
quorum  shall  be  five  ;  if  they  exceed  ten, 
there  shall  be  added  to  the  above  quorum 
one  for  every  five  additional  members  up 
to  fifty,  and  one  for  every  ten  additional 
members  after  fifty,  with  this  limitation — 
that  no  quorum  shall  in  any  case  exceed 
twenty. 

Where  a  company  is  registered  with  its 
own  regulations,  to  the  exclusion  of  Table  A, 
the  "scale  system  ' '  is  seldom  if  ever  adopted. 
Moreover,  the  quorum  for  a  general  meeting 
of  the  company  is  generally  fixed  low  (such 
as  three  or  four  members  in  the  case  of  a 
small  company),  whilst  the  necessary  quorum 
may  in  general  be  constituted  by  members 
"  present  "  either  in  person  or  by  proxy  ;  but 
a  single  person  cannot  hold  a  "  meeting,"  even 
though  he  may  have  been  appointed  proxy 
for  a  number  of  persons. 

The  common  law  rule  is  that  two  members 
form  a  quorum  in  the  absence  of  any  regula- 
tions thereon  ;  but  it  has  been  held  that 
where  the  articles  of  association  of  a  company 
do  not  prescribe  the  number  of  directors 
necessary  to  form  a  quorum,  the  number  who 
usually  act  in  conducting  the  business  of  the 
company  will  be  a  quorum. 

The  fact  that  some  of  the  directors  of  a 
company  have  acted  irregularly  in  transacting 
business  on  behalf  of  the  company  when  a 
quorum  was  not  present,  will  not  be  allowed 
to  prejudice  third  parties  who  have  acted 
without  notice  of  the  irregularity,  for  although 


all  persons  having  dealings  with  a  company 
are  fixed  with  notice  of  its  memorandum  and 
articles  as  regards  external  affairs,  they  are 
not  presumed  to  have  knowledge  of  its"  indoor 
management." 

In  any  case,  anything  alleged  to  have  been 
done  on  behalf  of  a  company  at  a  meeting 
of  directors,  where  a  quorum  was  not  present, 
may,  if  otherwise  intva  vires,  be  subsequently 
ratified  and  confirmed  at  a  duly  constituted 
meeting  of  directors,  and  when  so  ratified 
the  act  will  be  valid  ah  initio. 

Company  Liquidation. — A  meeting  shall  not 
be  competent  to  act  for  any  purpose  except 
the  election  of  a  chairman,  and  proving  of 
debts,  and  the  adjournment  of  the  meeting, 
unless  there  are  present  or  represented  thereat 
at  least  three  creditors  or  contributories,  or 
all  the  creditors  or  contributories  if  their 
number  does  not  exceed  three.  (1890  Act, 
ist  Schedule,  Rule  21.) 

Note. — Strictly  there  ought  always  to  beat 
least  seven  contributories. 

Bankruptcy. — A  meeting  shall  not  be  com- 
petent to  act  for  any  purpose,  except  the 
election  of  a  chairman,  the  proving  of  debts, 
and  the  adjournment  of  the  meeting,  unless 
there  are  present  or  represented  thereat  at 
least  three  creditors,  or  all  the  creditors  if 
that  number  does  not  exceed  three.  (1883 
Act,  ist  Schedule,  Rule  23.) 

R. 

Rack  Rent. — The  full  annual  value  of  a 
property  ;  the  uttermost  rent. 

Railway  Commissioners.— Commissioners, 
three  in  number,  appointed  under  the  Rail- 
way Regulation  Acts,  to  hear  and  determine 
certain  complaints  in  connection  with  rail- 
way matters. 

Rate  of  Exchange. — The  price  of  the  money 
of  one  country  stated  in  the  money  of  another 
country. 

The  fluctuations  of  the  rates  of  exchange 
in  different  countries  are  regulated  {inter  alia) 
by  the  following  considerations : — 
(i)  The  relative  value  of  money. 

(2)  The  relative  indebtedness. 

(3)  Political  matters. 
{See  Par  of  Exchange.) 
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The  Stamp  Act  1891  provides  that  where 
an  instrument  is  chargeable  with  ad  valorem 
duty  in  respect  of  any  money  in  any  foreign 
or  colonial  currency,  such  duty  shall  be 
calculated  on  the  value  of  such  money  in 
British  currency,  according  to  the  current 
rate  of  exchange  at  the  date  of  the  instrument. 
(Section  6.) 

The  Bills  of  Exchange  Act  1882  provides 
that  where  a  bill  is  drawn  out  of,  but  payable 
in,  the  United  Kingdom,  and  the  sum  payable 
is  not  expressed  in  the  currency  of  the  United 
Kingdom,  the  amount  shall,  in  the  absence  of 
some  express  stipulation,  be  calculated  ac- 
cording to  the  rate  of  exchange  for  sight 
drafts,  at  the  place  of  payment,  on  the  day  the 
bill  is  payable.     (Section  72.) 

With  regard  to  the  treatment  of  foreign 
currencies  in  books  of  account : — 

(i)  Fixed  assets  and  liabilities  may  be  taken 
at  the  figure  they  actually  cost  or  repre- 
sent in  sterling — that  is  to  say,  at  the 
rate  of  exchange  of  the  day  the  assets 
were  acquired  or  the  liabilities  were 
incurred  (subject,  of  course,  to  provision 
for  depreciation  where  necessary 
which  is  a  matter  for  separate  con- 
sideration). 

(2)  Floating  assets  and  liabilities  should  be 
taken  at  the  rate  of  exchange  as  at  the 
date  of  balancing  the  books. 

(3)  Revenue  items  can  be  taken  either 

(i)  at  the  average  rate  for  the  period  in 
question, 

(2)  at  a  normal  rate  throughout  the 
period  in  question,  or 

(3)  where  the  number  of  transactions  is 
limited  at  the  rate  of  exchange  on 
the  day  of  each  transaction. 

A  convenient  practice,  so  far  as  the  Head 
Office  Books  are  concerned,  is  to  have  the 
Branch  Office  Account  ruled  with  double 
columns  for  the  particular  currency  and 
sterling  respectively. 

In  the  currency  columns  the  figures  supplied 
by  the  branch  are  inserted,  and  a  periodical 
agreement  of  the  balance  shown  by  the 
Branch  Trial  Balance  may  then  be  ascertained 
from  the  difference  between  the  debit  and 
credit  currency  columns. 


These  currency  figures  may  then  be  con- 
verted to  sterling  according  to  one  of  the 
methods  indicated  above. 

All  or  any  differences  arising  from  the 
necessary  adjustments  of  exchange  are  placed 
to  the  debit  or  credit  of  "  Difference  in  Ex- 
I  change"  Account,  for  the  adjustment  may 
I       result  in  either  a  loss  or  a  profit. 

I    Ratification. — Confirmation.      {See    Accept- 
I       ance  of  a  Bill,  Agent,  Infant,  Prospectus.) 

I    Ratio. — The  relation  or  proportion  which  one 
thing,  such  as  a  quantity,  bears  to  another. 

Percentages  and  averages  are  special 
methods  of  dealing  with   ratio. 

Although  the  respective  shares  of  partners 
in  the  partnership  profits  are  usually  referred 
to  according  to  their  fractional  parts  of  the 
ivhole,  yet  in  some  cases  it  is  necessary  to  deal 
with  them  according  to  their  relation  to  one 
another,  such  as  on  the  admission  or  retire- 
ment of  a  partner. 

Suppose  A.,  B.  and  C.  share  profits  as  to 
f,  3^^,  and  Y^^  respectively,  and  D.  is  admitted 
on  the  basis  of  receiving  J  of  the  total  profits, 
the  original  partners  retaining  the  same  ratio 
of  profit  as  compared  one  with  another.  In 
such  a  case  they  would  divide  |  of  the  total 
profits  in  the  same  proportions  as  they  pre- 
viously divided  the  whole. 

Thus  A.  w^ould  take  f  of  f    . .    equals    ^ 

B.  „          „  i\>^  f    ..          .,  i 

C.  „          „  „    „  „   ..         „  I 

D.  ,,         ,,  the  agreed  pro- 
portion . .  . .          . .          . .  ^ 


But  this  result  can  be  obtained  from  the 
ratio — thus,  suppose  A.,  B.  and  C.  divide 
profits  as  to  ^,  ■^^,  -^  respectively,  and  C. 
retires,  A.  and  B.  agreeing  to  continue  as 
before.  In  such  a  case  they  would  divide  the 
ivhole,  as  they  had  previously  divided  ^^; 
their  new  proportions  can  quickly  be  ascer- 
tained when  the  ratio  of  their  previous  shares 
is  known,  without  recourse  to  fractions.  A. 
previously  took  /^  whilst  B.  took  ^,  the 
ratio  therefore  is  as  4  is  to  5  ;  thus  A.  takes 
I  and  B.  f  of  the  whole  profits  under  the  new 
arrangement.  {See  Goodwill  (as  regards 
accounts).) 
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Raw  Material.  —  The  unadapted  materials 
employed  in  the  production  of  the  com- 
modities of  a  particular  trade.  The  manu- 
factured or  partly  manufactured  articles  ot 
one  trade  may  be  the  raw  materials  of 
another.  Raw  material  for  stocktaking  and 
"  Balance  Sheet  "  purposes  should  be  valued 
at  prime  cost,  plus  all  subsequent  direct 
charges  for  freight,  duty,  handling,  inspec- 
tion, &c. 

Real  Account. — The  term  is  used  to  designate 
the  various  classes  of  account  which  repre- 
sent the  capital  employed  in  a  business,  such 
as  land,  buildings,  machinery,  plant,  patents, 
stocks,  ships,  shares,  consignments,  bills 
receivable,  &c.  They  are  sometimes  called 
Property  Accounts.    {See  Nominal  Accounts.) 

Real  Action.— An  action  brought  for  the 
specific  recovery  of  lands. 

Real  Estate.— Lands  (including  the  buildings 
thereon),  whether  of  freehold  or  copyhold 
tenure  ;  but  not  leaseholds,  however  long  the 
term.  For  revenue  purposes,  however, 
leaseholds  are  liable  (if  at  all)  to  succession 
duty  and  not  legacy  duty.  {See  Land  Transfer 
Act,  Personal  Property.) 

Realisation  Account. — A  statement  showing 
the  result  of  winding  up  an  estate  or  busi- 
ness ;  an  account  in  the  ledger  specially 
opened  for  the  purpose  of  adjusting  the 
accounts  of  a  concern  when  about  to  be 
transferred  as  a  going  concern,  or  wound  up, 
as  the  case  may  be. 

Realisation  (Costs  of). — See  Priority  of  Pay- 
ments (Costs,  &c.). 

Realised  Profits. —Profits  actually  realised 
or  the  result  of  completed  transactions 
involving  legal  liability,  which  it  is  expected 
will  ultimately  be  duly  discharged. 

One  of  the  articles  of  association  of  the 
Oxford  Building  Society  provided  that  "no 
"dividends  shall  be  payable  except  out  of 
"  the  realised  profits  arising  from  the  business 
"  of  the  company." 

The  business  of  the  society  consisted  of 
lending  money  to  builders  on  mortgage  at  a 
large  rate  of  interest,  the  principal  and 
interest  being  repayable  in  instalments  over 
a  period  of  years.  The  directors,  upon  the 
estimates  made  by  their  surveyor  (who  was 


also  their  secretary),  took  credit  in  the  Balance 
Sheets  of  the  society  for  the  "present  value  of 
' '  the  repayments  on  mortgages  held  by  the 
"company,"  and  the  estimates  were  based 
upon  the  assumption  that  every  security  was 
ample  to  provide  for  principal,  interest  and 
costs.  The  directors  thereupon  treated  the 
surplus  so  ascertained  as  being  profit  avail- 
able for  dividend,  and  paid  dividends  for 
some  years  accordingly. 

It  was  held  (in  1886)  that  the  word  realised 
must  have  its  ordinary  commercial  meaning, 
which,  if  not  equivalent  to  "reduced  to 
"  actual  cash  in  hand,"  must,  at  least,  mean 
' '  rendered  tangible  for  the  purpose  of 
"  division." 

The  directors  were  held  jointly  and 
severally  liable  for  the  dividends  improperly 
paid  during  each  year  of  their  respective 
directorships.     {See  Profit.) 

Real  Par. — See  Par  of  Exchange. 

Real  Property. — See  Real  Estate. 

Real    Representative. — See   Land   Transfer 
Act  1897. 

Realty. — See  Real  Estate. 

Rebate.— An  allowance;  a  deduction;  dis- 
count. 

Rebate    on    Bills    Discounted. —When  a 

banker  closes  his  books  at  the  end  of  his 
financial  period,  he  has,  as  a  rule,  a  number 
of  unmatured  "discounted  bills"  on  hand. 
The  whole  of  the  interest  (or  discount) 
charged  on  the  respective  bills  cannot,  there- 
fore, be  taken  to  credit  in  the  Profit  and  Loss 
Account  for  the  period  under  review,  as  pro- 
vision must  be  made  for  interest  on  the 
various  bills  until  they  respectively  mature. 
This  provision  is  termed  "rebate  on  bills 
discounted." 

Receipt. — The  Stamp  Act  1891  imposes  a 
stamp  duty  of  one  penny  upon  every  receipt 
given  for  or  upon  the  payment  of  money 
amounting  to  £2  or  upwards,  with  the  follow- 
ing exceptions,  viz,  : — 

(i)  Receipt  given  for  money  deposited  in 
any  bank,  or  with  any  banker,  to  be 
accounted  for  and  expressed  to  be 
received  of  the  person  to  whom  the 
same  is  to  be  accounted  for. 
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(2)  Acknowledgment  by  any  banker  of  the 
receipt  of  any  bill  of  exchange  or  pro- 
missory note  for  the  purpose  of  being 
presented  for  acceptance  or  payment. 

(3)  Receipt  given  for  or  upon  the  payment 
of  any  Parliamentary  taxes  or  duties, 
or  of  money  to  or  for  the  use  of  His 
Majesty. 

(4)  Receipt  given  by  an  officer  of  a  public 
department  of  the  State  for  money  paid 
by  way  of  imprest  or  advance,  or  in 
adjustment  of  an  account,  where  he 
derives  no  personal  benefit  therefrom. 

(5) 

(6)  Receipt  given  by  any  officer,  seaman, 
marine,  or  soldier,  or  his  representa- 
tives for  or  on  account  of  any  wages, 
pay,  or  pension  due  from  the  Admiralty 
or  Army  Pay  Office. 

•{7)  Receipt  given  for  any  principal  money 
or  interest  due  on  an  Exchequer  bill. 

(8)  Exemption  No.  8  read  "  Receipt 
"  written  upon  a  bill  of  exchange  or 
"promissory  note  duly  stamped," 
.  .  .  .  but  this  was  repealed  as 
from  ist  July  1895  by  section  9  of  the 
Finance  Act  1895,  which  is  as  follows: — 
Exemption  numbered  (8)  under  the 
head  ' '  Receipt ' '  in  the  First  Schedule 
to  the  Stamp  Act  1891  is  hereby  re- 
pealed ;  and  the  duty  shall  be  charged  as 
if  the  exemption  had  not  been  contained 
in  that  schedule,  provided  that  neither 
the  name  of  a  banker  (whether  accom- 
panied by  words  of  receipt  or  not) 
written  in  the  ordinary  course  of  his 
business  as  a  banker  upon  a  bill  of 
exchange  or  promissory  note  duly 
stamped,  nor  the  name  of  the  payee 
written  upon  a  draft  or  order,  if  payable 
to  order,  shall  constitute  a  receipt 
chargeable  with  stamp  duty.  {See  title 
Cheque.) 

(9)  Receipt  given  upon  any  bill  or  note  of 
the  Bank  of  England  or  the  Bank  of 
Ireland. 

(10)  Receipt  given  for  the  consideration 
money  for  the  purchase  of  any  share  in 
any  of  the  Government  or  Parliament- 
ary stocks  or  funds,  or  in  the  stocks 
and  funds  of  the  Secretary  of  State  in 
Council  of  India,  or  of  the  Bank   of 


England,  or  of  the  Bank  of  Ireland,  or 
for  any  dividend  paid  on  any  share  of 
the  said  stocks  or  funds  respectively. 

(11)  Receipt  indorsed  or  other-wise  written 
upon  or  contained  in  any  instrument 
liable  to  stamp  duty,  and  duly  stamped, 
acknowledging  the  receipt  of  the  con- 
sideration money  therein  expressed,  or 
the  receipt  of  any  principal  money, 
interest,  or  annuity  thereby  secured  or 
therein  mentioned. 

(12)  Receipt  given  for  any  allowance  by  way 
of  drawback  or  otherwise  upon  the 
exportation  of  any  goods  or  merchan- 
dise from  the  United  Kingdom. 

(13)  Receipt  given  for  the  return  of  any 
duty  of  customs  upon  a  certificate  of 
over-entry. 

In  addition  to  the  foregoing  exemptions 
(i)  The  Bankruptcy  Act  1883,  as  regards 
bankruptcy  proceedings ; 

(2)  The  Finance  Act  1895,  s-s  regards  the 
liquidation  of  companies  ; 

(3)  The  Building  Societies  Act  1874  ;  and 

(4)  The  Friendly  Societies  Act  1895,  ^-s 
regards  the  internal  affairs  of  the  respec- 
tive societies  ; 

provide  for  the  exemption  from  stamp  duty 
of  certain  receipts  and  other  documents. 

Institutions  which  devote  their  funds 
wholly  to  charitable  purposes  are  practically 
exempt  from  stamp  duty  in  respect  of 
receipts  for  donations  and  subscriptions  to 
their  funds,  for  if  a  receipt  therefor  be  given 
unstamped  (as  is  usual)  the  Commissioners 
do  not  enforce  the  penalty. 

Section  loi  of  the  Act  of  1891  provides  : — 
For  the  purposes  of  this  Act  the  expres- 
sion "receipt"  includes  any  note,  memo- 
randum or  writing,  whereby  any  money 
amounting  to  two  pounds  or  upwards, 
or  any  bill  of  exchange  (which  term  includes 
a  cheque)  or  promissory  note  for  money 
amounting  to  two  pounds  or  upwards,  is 
acknowledged  or  expressed  to  have  been 
received  or  deposited  or  paid,  or  whereby 
any  debt  or  demand,  or  any  part  of  a  debt 
or  demand,  of  the  amount  of  two  pounds  or 
upwards,  is  acknowledged  to  have  been 
settled,  satisfied,  or  discharged,  or  which  sig- 
nifies or  imports  any  such  acknowledgment, 
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and  whether  the  same  is  or  is  not  signed 
with  the  name  of  any  person. 

The  duty  upon  a  receipt  may  be  denoted 
by  an  adhesive  stamp,  which  is  to  be  can- 
celled by  the  person  by  whom  the  receipt 
is  given  before  he  delivers  it  out  of  his 
hands. 

Section  102. — A  receipt  given  without  being 
stamped  may  be  stamped  with  an  impressed 
stamp  upon  the  terms  following,  that  is  to 
say  : — 

(i)  Within  14  days  after  it  has  been 
given,  on  payment  of  the  duty  and  a 
penalty  of  five  pounds  ; 

(2)  After  14  days,  but  within  one  month, 
after  it  has  been  given,  on  payment  of 
the  duty  and  a  penalty  of  ten  pounds  : 

and  shall  not  in  any  other  case  be  stamped 

with  an  impressed  stamp. 

Section  103. — If  any  person 

(i)  Gives  a  receipt  liable  to  duty  and  not 
duly  stamped,  or 

(2)  In  any  case  where  a  receipt  would  be 
liable  to  duty  refuses  to  give  a  receipt 
duly  stamped,  or 

(3)  Upon  a  payment  to  the  amount  of  two 
pounds  or  upwards  gives  a  receipt  for 
a  sum  not  amounting  to  two  pounds,  or 
separates  or  divides  the  amount  paid 
ivith  intent  to  evade  the  duty, 

he  shall  incur  a  fine  of  ten  pounds. 

Note. — "The  only  means  known  to  the 
"  law  of  compelling  a  person  to  give  a 
' '  receipt  is  provided  by  this  section,  which 
"  applies  to  receipts  liable  to  duty  only.  In- 
"  formation  must  be  given  to  the  Commis- 
"  sioners,  who  usually  insist  upon  the  giving 
"  of  a  stamped  receipt  as  a  condition  of 
"compromise  of  proceedings.  The  obli- 
"  gation  to  provide  the  receipt  stamp  is 
'*  virtually  thrown  upon  the  person  to 
"  whom  the  payment  is  made."      [Alpe.] 

It  is  no  longer  necessary  that,  in  order  to 
complete  the  offence  of  refusing  to  give  a 
stamped  receipt,  the  debtor  should  present 
a  stamped  form  of  receipt  to  the  payee,  but  to 
constitute  an  offence  under  the  section  the 
payee  *'  must  refuse  to  give  a  stamped  receipt 
"to  the  person  entitled  to  take  it,  and  a 
"  mere  neglect  or  omission  to  comply  with  a 


"  request  to  send  a  stamped  receipt  by  post 
' '  is  not  considered  a  refusal  for  the  purposes 
*'  of  the  section." 

In  Cole  V.  Blake  (King's  Bench,  1793),  Lord 
Kenyon  said: — "It  has  already  been  de- 
' '  termined  that  apirty  tendering  money  could 
"not  in  general  demand  a  receipt  for  the 
"  money."     {See  Acquittance,  Voucher.) 

I    Receipt  Book.— An   auditor  should   examine 

!       the  Receipt  Book  (counterfoils)  and  compare 

same  with  the  respective  entries  in  the  Cash 

Book,  when   dealing   with   the   debit  side  of 

same. 

Under  ordinary  circumstances  there  is  little 
satisfaction  to  be  derived  from  this  process, 
for  the  amounts  on  the  counterfoils  need  not 
necessarily  agree  with  those  on  the  receipts 
given,  whilst  it  is  only  in  exceptional  instances 
that  the  Receipt  Book  can  be  termed  an 
"independent  source." 

The  existence  of  a  Receipt  Book,  as  form- 
ing part  of  the  system  of  accounting,  has, 
however,  its  moral  effect,  and  it  can  hardly 
be  gainsaid  that  a  Cash  Book  is  not  better 
vouched  by  being  compared  with  counterfoil 
receipts,  than  under  circumstances  where 
there  is  no  Receipt  Book  and  the  loose 
practice  of  "  receipting  invoices  "  is  adopted. 

Some  concerns,  for  the  sake  of  uniformity, 
issue  their  own  form  of  receipt  with  all 
remittances,  but  there  is  an  objection  to  this 
practice,  as  it  would  be  an  easy  matter  under 
these  circumstances  for  a  dishonest  clerk  to 
present  a  "  receipt "  for  money  alleged  to  have 
been  paid  by  him,  whereas  the  form  of 
official  receipt  of  the  intended  payee  would  not 
have  been  so  easily  procured. 

Receipts  and  Payments. — A  statement  of 
cash  actually  received  and  paid,  either  in 
detail  or  in  a  summarised  form.  Such  a 
statement  is  not  necessarily  an  account  of  the 
earnings  of  a  business  or  other  concern  for  the 
period  to  which  it  relates,  as  the  outstanding 
assets  and  liabilities  (if  any)  at  the  commence- 
ment and  end  of  such  period  are  disregarded. 
A  reconciliation  between  the  ' '  income  and 
expenditure"  and  the  "receipts  and  pay- 
ments "  of  a  particular  period  may  be  effected 
by  an  adjustment  of  the  outstandings  referred 
to. 
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Although  the  income  and  expenditure  (q.v.) 
of  a  period,  in  an  account  showing  same,  are 
set  out  on  tlie  credit  and  debit  sides  re- 
spectively, a  statement  of  receipts  and 
payments  (as  becomes  a  Cash  Account)  is 
exhibited  in  the  reverse  form,  viz.,  receipts 
on  the  debit  side  and  payments  on  the  credit 
side. 

Receiver. — The  following  article  in  The 
Accountant  newspaper  in  March  1896,  appears 
here  by  permission  : — 

Receivers  are  of  two  kinds.  They  may  i 
be  appointed  (i)  under  ,a  deed,  e.g.,  a  mort-  j 
gage  or  a  debenture  deed  ;  (2)  by  the  Court.  \ 
{Note. — Where  there  is  a  deed,  which,  how-  \ 
ever  contains  no  power  of  appointment  of  a  j 
receiver,  the  aid  of  the  Court  must  be  in- 
voked,  so  that  in  such  a  case  so  far  as  the  ; 
authority,  &c.,  of  the  receiver  are  concerned,  j 
the   deed  is  practically   non-existent.)  I 

The  nature  of  the  office,  powers,  and 
authority  of  the  former  class,  however,  and 
that  of  those  of  the  latter  are  totally  different. 
The  receiver  in  the  one  case  deriving  all  his 
authority  and  very  existence  from  the  deed, 
cannot  go  beyond  the  powers  thereby  con- 
ferred ;  in  the  other,  being  an  officer  of  the 
Court,  he  acts  under  its  directions  and  super- 
vision. Accordingly,  the  principles  which 
regulate  the  proceedings  of  the  latter  class  of 
receivers  have  only  a  partial  application,  by 
way  of  analogy,  to  those  of  a  receiver 
appointed  by  deed.  As  an  illustration  of 
this  difference  may  be  mentioned  the  exercise 
of  the  power  of  distress.  A  receiver  ap- 
pointed by  deed,  in  order  that  he  may 
exercise  this  power,  even  in  the  name  of  his 
appointor,  must  have  an  express  and  specific 
authority  given  him  for  that  purpose,  whereas 
a  receiver  appointed  by  the  Court  may,  as  a 
rule,  exercise  such  powers  on  his  own 
authority,  without  first  applying  to  the  Court 
for  a  particular  order  for  that  purpose,  unless, 
indeed,  the  rent  in  question  is  in  arrear  for 
more  than  a  year,  or  the  legal  title  be  doubtful. 

As,  however,  by  far  the  more  important 
class  of  receivers  are  those  appointed  by  the 
Court,  it  is  proposed  at  present  to  deal  with 
them. 

A  receiver  is  an  indifferent  person  between 
the  parties  to  a  suit  appointed  by  the  Court 


to  receive  the  rents  and  profits  of  a  real 
estate,  or  to  get  in  and  collect  personal 
estate,  or  other  things  in  question,  pending 
the  suit,  where  it  does  not  seem  reasonable 
to  the  Court  that  either  party  should  do  so, 
or  where  a  party  is  incompetent  to  do  so,  e.g., 
an  infant.  In  other  words,  the  Court  appoints 
a  receiver  on  the  principle  of  preserving 
property,  pending  litigation  which  is  to  decide 
the  rights  of  the  litigants  who  are  parties 
thereto. 

Under  section  25,  subsection  8,  of  the 
Judicature  Act  of  1873,  and  order  50,  rule 
6,  of  the  Rules  of  the  Supreme  Court,  a 
receiver  may  be  appointed  by  the  Court  in 
all  cases  in  which  it  appears  to  the  Court  to 
be  just  or  convenient  that  such  order  should 
be  made,  and  any  such  order  may  be  made 
conditionally  or  upon  such  terms  and  con- 
ditions as  the  Court  thinks  just.  The  Court 
has  a  discretion  in  the  matter,  but  a  liberal 
construction  should  be  placed  on  the  words 
"  just  and  convenient." 

Save  in  the  case  of  lunatics  and  infants, 
the  Court  will  not  appoint  a  receiver  unless 
a  suit  or  action  is  impending. 

Generally  speaking,  a  receiver  should  be  a 
person  wholly  disinterested  in  the  subject 
matter  of  the  suit.  Accordingly,  one  of  the 
parties  to  the  cause  will  not  be  appointed 
without  the  assent  of  the  other  party,  or 
parties,  unless  a  very  special  case  is  made 
out,  or  unless  he  undertakes  to  act  without 
remuneration.  A  person  should  be  appointed 
consistently  with  whose  professional  life  so 
much  time  as  is  necessary  for  the  manage- 
ment of  the  estate  can  be  spared.  And  if  a 
probable  ground  is  laid  that  the  requisite 
attention  cannot  be  given,  though  it  may 
not  form  an  absolute  disqualification,  it  must 
be  taken  into  consideration  in  making  the 
appointment.  Another  class  of  persons  un- 
suitable for  the  appointment  are  those  whose 
duty  it  is  to  check  and  watch  over  the  receiver. 
It  is  not,  therefore,  customary  to  appoint  a 
trustee,  save  in  special  cases  where  the 
appointment  would  be  peculiarly  beneficial  to 
the  estate,  and  no  one  else  can  be  found  who 
would  act  with  the  same  benefit.  Even  in 
such  a  case,  however,  a  trustee  will  not  be 
appointed  unless  he  agrees  to  act  without 
remuneration. 
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For  the  same  reasons,  viz.,  that  it  is  his 
duty  to  watch  over  and  check  the  receiver, 
the  solicitor  in  the  cause  will  not  be  appointed, 
though  there  is  no  objection  to  a  solicitor  as 
such. 

Another  point  of  objection  is  that  the 
person  sought  to  be  appointed  is  clothed  with 
certain  privileges  which  exempt  him  from 
the  ordinary  remedies  it  may  become  proper 
to  enforce.  Accordingly,  a  Peer,  or  Member 
of  Parliament  will  not  be  appointed,  though 
Lord  Eldon  declined  to  say  that  a  Member 
of  Parliament  was  absolutely  disqualified. 

Where  an  order  is  made  for  winding- 
up  a  company,  compulsorily  or  subject 
to  supervision — at  all  events,  when  that 
order  is  made  upon  a  petition  of  a  date 
anterior  to  the  appointment  of  the  receiver 
appointed  at  the  instance  of  debenture- 
holders — if  nothing  else  appears,  prima  jacie 
the  Court,  in  order  to  prevent  two  persons 
performing  the  same  duties,  and  to  save 
expense,  will  appoint  one  person  receiver 
and  liquidator,  that  person  being  the  liqui- 
dator. The  rule  is  discretionary  only,  and 
may  easily  be  displaced.  If  it  appears  that 
the  whole,  or  practically  the  whole,  of  the 
assets  belong  to  the  secured  creditors  or 
debenture-holders,  and  thus  there  is  really 
nothing  for  the  liquidator  to  do,  the  Court 
will  not  displace  the  receiver.  Nor  will  it  do 
so  where  the  assets  of  the  company  are  of 
such  a  nature  that  it  is  not  probable  that  they 
will  be  realised  in  the  best  way  for  debenture- 
holders,  e.g.,  if  there  is  something  in  the 
nature  of  the  securities  to  be  realised,  and 
the  moneys  to  be  collected,  which  requires 
negotiations,  and  bargainings,  and  com- 
promises. By  section  4,  subsection  6,  of  the 
Winding-up  Act  of  1890,  it  is  provided  that 
where  an  application  is  made  to  the  Court 
to  appoint  a  receiver  on  the  behalf  of  the 
debenture-holders  or  other  creditors  of  a 
company,  the  Official  Receiver  may  be  so 
appointed. 

A  person  to  be  appointed  receiver  must, 
unless  otherwise  ordered,  first  give  security, 
to  be  allowed  by  the  Judge  to  whose  Court 
the  action  is  attached  ;  duly  account  for  what 
he  shall  receive  on  account  of  the  rents  and 
profits  for  the  receipt  of  which  he  is  appointed, 
at  such  periods  as  the  Judge  shall  appoint ; 
and  account  for  and   pay  the  same  as  the 


Court  shall  direct,  or,  as  the  case  may  be,  be 
answerable  for  what  he  shall  receive  in 
respect  of  the  personal  estate,  for  the  getting  in 
and  collecting  of  which  he  is  appointed,  and 
account  and  pay  the  same  as  the  Court  shall 
direct.  The  security  required  is  usually 
the  recognisances  of  the  receiver,  with  two 
sureties,  for  double  the  annual  rental  of  the 
property.  Where  the  receiver  has  to  get  in 
capital  sums,  the  security  is  generally  fixed 
at  the  full  (or  something  above  the  full) 
amount  which  is  ordered  or  expected  to  be 
received. 

Guarantee  societies  are  frequently  ac- 
cepted as  securities,  and  where  such  a  society 
is  offered  as  security  a  bond  of  the  receiver 
and  the  society  is  accepted  in  place  of  the 
recognisances  or  bond  required  in  other 
cases. 

The  partners  in  trade  of  the  receiver, 
persons  in  partnership  together,  and  the 
solicitor  in  the  cause,  are  not  usually  accepted 
as  securities  for  a  receiver. 

The  securities  must  be  living  within  the 
jurisdiction,  even  when  the  person  appointed 
receiver  is  resident  abroad,  and  is  to  collect 
assets  there. 

Additional  security  may  be  required  when 
the  property  over  which  the  receiver  is 
appointed  has  since  increased  in  value. 

The  Court  will  not  generally  dispense  with 
security,  even  by  consent  of  the  parties 
interested,  when  asked  to  appoint  a  receiver, 
but  if  the  parties  being  competent  so  to  do 
consent  to  appoint  a  receiver  of  their  authority, 
the  Court  will  allow  him  to  act  without 
giving  security. 

When  no  salary  is  given  to  the  receiver,  it 
is  not  unusual  to  dispense  with  security.  So, 
too,  when  the  receiver  will  only  have  to 
incur  expenditure,  or  where  he  does  not 
enter  into  possession  or  receive  anything, 
and  undertakes  not  to  act  without  leave  of 
the  Court. 

Until  security  has  been  given  the  appoint- 
ment is  not  complete,  although  on  its  being 
given  the  order  will  relate  back  to  the  day 
of  its  date.  The  receiver  may,  however, 
be  authorised  to  act  before  he  has  given 
security. 

A  receiver  is  personally  bound  as  receiver 
from  the  time  he  begins  to  act  as  such,  and 
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to  receive  moneys  due  to  the  estate,  and 
though,  as  against  third  parties,  he  cannot 
set  up  his  title  as  receiver  where  he  has  not 
completed  his  security  nor  taken  possession, 
yet  he  is  none  the  less  under  the  liability  of 
a  receiver.  Should  a  surety  procure  his 
discharge  during  the  continuance  of  the 
receivership,  the  receiver  must  enter  into  a 
fresh  recognisance  v\/ith  new  sureties  ;  and 
where  a  surety  becomes  bankrupt  the  re- 
ceiver is  usually  required  to  enter  into  a 
fresh  recognisance  with  two  or  more  solvent 
sureties. 

The  sureties  are,  as  a  general  rule,  liable 
to  the  extent  of  the  sum  secured  by  the  recog- 
nisance for  everything  for  which,  by  the  con- 
dition of  the  recognisance,  the  receiver  him- 
self is  liable,  and  also  for  everything  which 
is  the  necessary  consequence  of  his  default, 
including  interest,  costs,  and  expenses  in- 
curred in  legal  proceedings  against  the 
receiver,  and  in  removing  him,  and  in  the 
appointment  of  a  new  one. 

In  special  circumstances,  however,  the 
Court  will  not  enforce  such  liability  in  all  its 
strictness. 

Sureties  are  liable  from  the  date  of  the 
receiver's  beginning  to  act  as  such,  and  not 
merely  from  the  date  of  the  bond  or 
recognisance. 

In  a  recent  case,  where  a  receiver  of 
"rents  and  profits"  of  real  estate  had  (i) 
insured  some  of  the  farm  buildings  in  his 
own  name,  and  received  and  misapplied  the 
insurance  money ;  had  (2)  received  and  not 
accounted  for  dividends  on  Consols  in  Court 
representing  proceeds  of  sales  of  real  estate  ; 
had  (3)  received  under  an  order  of  the  Court 
money  representing  personal  estate,  to  be 
spent  in  repairs,  which  he  had  misappro- 
priated, the  Court  held  that  the  sureties 
were  properly  charged  in  respect  of  these 
three  items. 

A  receiver  is  generally  continued  until  the 
decree,  but  he  may,  under  certain  circum- 
stances, be  discharged  at  an  earlier  period, 
e.g.,  should  the  object  be  fully  effected,  as 
where  he  is  appointed  to  get  in  debts  due 
out  of  the  rents  and  profits  of  an  estate,  and 
such  debts  are  discharged ;  01  where  he  has  j 
been  appointed  at  the  instance  of  an  annul-  | 
tant  whose  annuity  is  in  arrear,  and  all  such    | 


arrears  are  paid  off.  Where,  however,  a 
receiver  is  appointed  for  infants,  the  object 
for  which  he  is  appointed  is  not  considered 
as  being  fully  eftected  until  all  the  infants 
attain  their  majority,  and  he  will  not,  before 
that  happens,  be  discharged  even  as  to  the 
shares  of  one  of  such  infants  who  has  attained 
twenty-one.  Should,  too,  the  receiver's 
continuance  in  office  become  unnecessary, 
as  where  the  plaintiff's  claim  is  admitted  and 
satisfied,  or,  where  having  been  appointed  by 
reason  of  the  refusal  of  executors  to  act  under 
a  will,  on  such  executors  subsequently  con- 
senting to  act,  he  may  be  discharged. 

The  existence,  too,  of  any  of  the  following 
states  of  fact  will  render  the  receiver  liable 
to  discharge : — Irregularity  in  carrying  in 
and  want  of  clearness  in  the  statement  of  his 
accounts ;  neglectful  and  partial  conduct ; 
great  dereliction  of  duty,  especially  failure 
to  have  regard  to,  and  to  carry  out,  the  orders 
of  the  Court  in  reference  to  his  annual 
accounts. 

But  where  nothing  is  charged  against  the 
receiver  in  regard  to  the  manner  of  con- 
ducting himself  in  the  office  of  receiver,  or 
to  the  way  in  which  he  passes  his  accounts, 
the  mere  fact  of  his  being  an  illiterate  person 
will  not  induce  the  Court  to  remove  him. 

Bankruptcy  of  the  receiver  is  another 
ground  for  his  removal. 

It  may  also  be  a  ground  for  discharge  that 
the  receiver  has  changed  his  residence  to  an 
inconvenient  distance  from  the  estate  over 
which  he  was  appointed,  or  that  a  substitute 
can  be  obtained  at  a  less  salary. 

A  receiver,  being  appointed  for  the  benefit 
of  all  parties  interested,  will  not  be  discharged 
merely  on  the  application  of  the  party  at 
whose  instance  he  was  appointed. 

Nor  where  a  receiver  has  been  appointed 
and  has  given  security,  will  he  be  discharged 
upon  his  own  application,  without  showing 
some  reasonable  cause  why  he  should  put 
the  parties  to  the  expense  of  a  change. 
Reasonable  cause  was  considered  to  exist 
where  the  receiver  showed  that  he  was 
suffering  from  bodily  and  mental  infirmity, 
and  that  such  infirmity  was  heightened  by 
the  anxiety  occasioned  by  acting  as  receiver. 
An  application  to  the  Court  is  generally 
necessary  for   the   discharge   of  a   receiver. 
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but  where  the  estate  expires  over  which  the 
receiver  has  been  appointed,  as,  e.g.,  where 
a  tenant-for-life,  over  whose  estate  a  receiver 
has  been  appointed,  dies,  the  remainderman 
has  a  right  immediately,  on  the  death  of  the 
tenant-for-life,  to  enter  into  possession,  with- 
out making  any  application  to  the  Court  to 
discharge  the  receiver. 

A  receiver,  unless  he  consents  to  act  with- 
out remuneration,  is  entitled,  unless  the 
Court  otherwise  orders,  to  a  proper  salary  or 
allowance.  Such  remuneration  may  take 
the  form  of — 

(a)  a  percentage  upon  the  sums  collected 

and  received,  or 

(b)  a  lump  sum  of  money. 

Formerly  it  was  customary,  where  the 
remuneration  took  the  form  of  a  percentage, 
to  allow  5  per  cent,  on  the  collection  of  rents 
of  freehold  and  leasehold  estates,  and  a  rate 
varying  from  2^  to  i^  percent,  in  other  cases. 

Now,  however,  3  per  cent,  is  very  commonly 
given,  but  there  is  no  fixed  scale,  nor  is  the 
scale  followed  in  the  case  of  liquidators  any 
guide.  The  rate  will  depend  very  much  on 
the  circumstances  of  each  case,  5  per  cent, 
being  still  allowed  in  cases  of  difficulty  {e.g., 
where  the  sums  to  be  got  in  are  very  small, 
or  the  payments  very  frequent),  and  in  rare 
cases  so  high  a  rate  as  10  per  cent.  On  the 
other  hand,  should  there  be  very  great 
facility  in  receiving  the  sums  to  be  collected, 
less  than  the  ordinary  rate  may  be  given. 
(But  see  Conveyancing  Act  infra.) 

As  has  been  already  stated,  a  trustee,  if 
appointed  receiver,  is  generally  required  to 
act  without  remuneration,  but  there  is  no 
inflexible  rule  to  this  effect,  the  Court  having 
a  discretion  in  the  matter. 

The  amount  of  the  receiver's  salary  or 
allowance  is  usually  not  fixed  until  the  pass- 
ing of  the  first  account.  The  Court  is  bound 
to  see  that  the  receiver  is  paid  his  remunera- 
tion, without  regard  to  the  sufficiency  of  the 
estate  to  meet  the  claims  upon  it.  In  addition 
to  his  salary,  a  receiver  may  be  entitled  to  an 
allowance  for  extraordinary  trouble  and  ex- 
penses incurred  by  him  in  the  discharge  of 
his  duties  and  on  account  of  the  estate,  but 
as  the  Court  will  take  care  that  all  which  the 
receiver  is  bound  to  do  for  his  salary  is  done. 


in  order  to  be  so  entitled  he  must  either  have 
acted  under  express  orders  or  be  in  a  position 
to  show  that  benefit  has  resulted  to  the  estate 
from  his  (extra)  exertions  and  expenditure.  A 
receiver,  however,  may  not  make  interest  for 
his  own  benefit  in  respect  of  moneys  received 
by  him,  between  the  time  when  they  come 
into  his  hands  and  the  time  when  he  passes 
his  accounts.  And,  although  his  recognisance 
only  require  him  to  pass  his  accounts  yearly, 
he  may  at  any  time  apply  to  thfe  Court  to  pay 
in  moneys  in  hand;  and  if,  in  the  interval 
between  passing  his  accounts,  he  receives  any 
sums  of  such  an  amount  as  to  make  it  worth 
while  to  lay  them  out,  he  ought  to  apply  for 
an  order  to  have  them  paid  into  Court,  that 
they  may  be  there  made  productive  for  the 
benefit  of  the  estate. 

Should  a  receiver  neglect  to  leave  and  pass 
his  accounts,  and  to  pay  over  the  balance 
thereof  at  the  times  fixed  for  this  purpose, 
the  Judge  before  whom  he  is  to  account  may, 
from  time  to  time,  when  his  subsequent 
accounts  are  produced  to  be  examined  and 
passed,  disallow  the  salary  therein  claimed. 


The  following  is  an  extract  from  an  article 
in  The  Accountant  newspaper  of  i6th  October 
1897,  sealing  with  the  liabilities  of  receivers, 
and  appears  here  by  permission  : — 

In  Gosling  v.  Gaskell,  1897,  the  receiver  and 
manager  had  not  been  appointed  by  the 
Court,  but  by  the  trustees  for  debenture- 
holders  under  a  power  afforded  them  by  the 
trust  deed,  and  the  question  which  the  House 
of  Lords  was  called  upon  to  decide  was  as  to 
whether,  under  these  circumstances,  the 
trustees  were  liable  as  undisclosed  principals 
to   persons   who    had    given   credit    to    the 

receiver The  House  of  Lords  decided 

that  the  trustees  were  not  so  liable,  and 
accordingly  reversed  the  decision  previously 
given  by  the  Court  of  Appeal. 

In  dealing  with  this  question  of  liability 
of  persons  who  have  appointed  a  receiver, 
and  of  the  receiver  himself,  to  pay  for  goods 
which  may  have  been  supplied  to  the  latter, 
in  order  to  enable  him  to  carry  on  the  busi- 
ness of  the  undertaking,  it  is  convenient  to 
consider  the  actual  history  of  the  appoint- 
ment of  a  receiver.  There  are  two  kinds  of 
receivers  and  managers,  viz.,  those  appointed 
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by  the  Court,  and  those  appointed  under 
contract  contained  in  the  mortgage  deed,  or 
the  trust  deed  under  which  debentures  are 
issued,  as  the  case  may  be.  The  position  of 
these  two  classes  of  receivers  and  managers 
is  fundamentally  different.  In  the  case  of  a 
receiver  and  manager  appointed  by  the 
Court,  the  appointment  is  upon  the  terms 
that  such  receiver  is  personally  responsible 
to  pay  all  liabilities  incurred  by  him  as 
receiver,  against  which  he  has  an  indemnity 
out  of  the  estate.  So  long  as  there  are  suffi- 
cient assets  it  is  but  rarely  that  the  liability 
is  so  serious  as  to  discourage  a  receiver  and 
manager  from  taking  the  risk,  especially  in 
view  of  the  fact  that  he  is  remunerated  for 
his  trouble  ;  but  should  he  be  doubtful  as  to 
the  extent  of  the  assets,  or  as  to  the  amount 
of  the  Hability  which  he  is  incurring,  it  is 
open  to  him,  by  special  arrangement  with  the 
other  party,  to  "  contract  out  "  of  his  personal 
liability,  and  to  enter  into  an  arrangement  by 
which  the  creditor  shall  look  to  the  estate 
alone  for  payment,  and  this  is  occasionally 
done. 

The  position  of  a  receiver  and  manager 
appointed  under  a  debenture-holder's  trust 
deed  is,  however,  widely  different.  He  is 
neither  an  officer  of  the  Court  nor  is  he  a 
principal,  but  merely  an  agent;  and,  in 
considering  the  question  of  his  liabilities,  it 
becomes  important  to  consider  wliose  agent 
the  receiver  is  under  these  circumstances. 
The  House  of  Lords  has  now  finally  decided 
that  the  receiver  is  not  the  agent  of  the 
trustees  for  the  debenture-holders  (and 
therefore  clearly  not  the  agent  of  the  deben- 
ture holders  themselves)  but  the  agent  of 
the  company,  even  though  that  company 
may  happen  to  be  in  course  of  liquidation  ; 
the  remedy  of  the  receiver's  creditors 
must  therefore  be,  not  against  the  trus- 
tees for  the  debenture-holders  or  the 
debenture-holders  personally,  but  against  the 
company,  in  the  event  of  the  assets  in  the 
hands  of  the  receiver  being  insufficient  to 
pay  the  debts  due  to  them.  This  remedy, 
however,  it  will  be  admitted,  is,  as  a  rule, 
a  very  slender  one,  as  there  are  very  few 
assets  indeed  which  do  not  pass  to  the 
receiver  when  he  is  appointed.  Indeed,  the 
only  asset  of  this  description  which  at 
present  suggests  itself  is  a  guarantee  by  a 


vendor  for  the  payment  of  a  minimum 
dividend  for  a  term  of  years,  which  it  has 
been  decided  must  go  to  the  shareholders 
of  the  company,  as  against  the  creditors. 
But  even  this  fund  would  not  be  available 
for  the  creditors  for  goods  supplied  to  the 
receiver  in  the  event  of  the  assets  in  the 
hands  of  the  latter  proving  insufficient. 
Indeed,  it  may  be  taken  that,  for  all  prac- 
tical purposes,  they  are  without  a  remedy  ; 
and  it  is  thus  extremely  important  for  them 
to  know,  before  they  give  credit  to  a  receiver, 
whether  he  is  acting  under  an  order  from 
the  Court  or  not. 

At  first  sight  this  may  seem  a  very  hard 
position  to  place  the  creditor  in,  but  when 
we  review  the  history  of  these  appointments 
the  proposition  becomes  a  little  more 
intelligible.  The  origin  of  the  power  to 
appoint  a  receiver  no  doubt  arises  in  the 
perils  of  a  mortgagee  in  possession.  The  law 
has  for  a  long  time  allowed  a  mortgagee  a 
certain  legal  right  of  entry ;  but,  on  the 
other  hand,  when  he  asserted  that  right,  the 
law  was  equally  disposed  to  deal  very 
strictly  with  him,  and  required  him  to 
account  not  only  for  what  he  had  received, 
but  also  for  what  he  might  have  received 
but  for  his  wilful  default  or  neglect.  The 
position  of  a  mortgagee  in  possession  was 
thus  by  no  means  an  enviable  one,  and  to 
escape  the  liabilities  which  such  a  position 
naturally  involved,  mortgagees  began  to 
make  it  a  condition  of  their  lending  money 
at  all  that  the  mortgagor  should,  in  the 
event  of  default,  appoint  a  receiver  nominated 
by  them,  and  thus  the  practice  gradually 
grew  up  of  a  receiver  being  appointed  to  act 
as  the  mortgagor's  agent  in  the  event  of 
default  on  the  part  of  the  mortgagor  himself. 

Of  course,  this  little  historical  survey  does 
not  alter  the  hardship  of  the  position  of 
affairs  at  the  present  time;  but  the  moral 
seems  to  be  that  companies  which  want  to 
borrow  money  must  naturally  submit  to 
what  is  perhaps  a  somewhat  hard  bargain, 
involving  in  all  cases  the  right  of  the  lender 
to  the  appointment  of  a  receiver  in  certain 
contingencies,  and  that  traders  who  give 
credit  to  companies  which  have  issued 
debentures — as  well  as  those  who  trust 
receivers  appointed  on  behalf  of  debenture- 
holders — must   take    the     risks    which    the 
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present  position  of  the  law  involves  upon 
them — at  all  events,  until  the  law  is  altered. 
The  great  point  of  interest  to  accountants, 
however,  in  connection  with  this  matter  will 
no  doubt  be  that,  unless  appointed  by  the 
Court,  they  incur  no  personal  liability  for 
the  debts  which  they  may  incur  as  receiver, 
or  as  receiver  and  manager. 


In  connection  with  mortgages    made    by 

deed  the  Conveyancing  Act  1881  provides: — 

Section  20. — A  mortgagee  shall  not  exercise 

the  power  of  sale  conferred  by  this  Act  unless 

and  until — 

(ij  Notice  requiring  payment  of  the  mort- 
gage money  has  been  served  on  the 
mortgagor  oroneof  several  mortgagors, 
and  default  has  been  made  in  payment 
of  the  mortgage  money,  or  of  part 
thereof,  for  three  months  after  such 
service ;  or 

(2)  Some  interest  under  the  mortgage  is  in 
arrear  and  unpaid  for  two  months  after 
becoming  due  ;  or 

(3)  There  has  been  a  breach  of  some  provi- 
sion contained  in  the  mortage  deed  or 
in  this  Act,  and  on  the  part  of  the 
mortgagor , or  of  some  person  concurring 


The  appointment  of  a  receiver  operates  as 
a  discharge  of  the  clerks  and  other  officials, 
and  if  a  clerk  is  dismissed  by  the  receiver 
without  notice,  it  is  an  illegal  dismissal  so 
far  as  the  company  is  concerned,  the  default  in 
not  complying  with  the  terms  of  the  debentures 
being  the  wrong  imputed  to  the  company. 
The  clerk  can,  therefore,  bring  an  action 
against  the  company — not  the  receiver— for  I 
wages  in  lieu  of  notice.  {Reid  v.  Explosives  \ 
Co.,  19  Q.B.D.  264.)  ' 

As  will  be  seen    from    the    foregoing   the 
precise   nature   and   extent   of    a   receiver's    1 
responsibility    vary     according    to    circum-    j 
stances,  and  depend  generally  upon  whether    j 
he  is  acting  as  agent  for  the  mortgagee  or  the    i 
mortgagor,  or  such   other  parties  as  may  be    1 
concerned,  and  whether  he  is  appointed  by 
one  of  such  parties  or  by  the  Court.     As  an 
instance    reference    may    be    made    to    the 
decision  In  re  Vimbos,  igoo. 


in  making  the  mortgage,  to  be  observed 
or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage 
money  or  interest  thereon. 

Section  24. — (i)  A  mortgagee  entitled  to 
appoint  a  receiver  under  the  power  in  that 
behalf  conferred  by  this  Act  shall  not  appoint 
a  receiver  until  he  has  become  entitled  to 
exercise  the  power  of  sale  conferred  by  this 
Act,  but  may  then,  by  writing  under  his  hand, 
appoint  such  person  as  he  thinks  fit  to  be 
receiver. 

(2)  The  receiver  shall  be  deemed  to  be  the 
agent  of  the  mortgagor ;  and  the  mortgagor 
shall  be  solely  responsible  for  the  receiver's 
acts  or  defaults,  unless  the  mortgage  deed 
otherwise  provides. 

{3)  The  receiver  shall  have  power  to  de- 
mand and  recover  all  the  income  of  the 
property  of  which  he  is  appointed  receiver 
by  action,  distress,  or  otherwise,  in  the  name 
either  of  the  mortgagor  or  of  the  mortgagee, 
to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  could  dispose  of,  and 
to  give  effectual  receipts  accordingly  for  the 
same. 

(4)  A  person  paying  money  to  the  receiver 
shall  not  be  concerned  to  inquire  whether 
any  case  has  happened  to  authorise  the  re- 
ceiver to  act. 

(5)  The  receiver  may  be  removed,  and 
a  new  receiver  may  be  appointed  from  time 
to  time  by  the  mortgagee  by  writing  under 
his  hand. 

(6)  The  receiver  shall  be  entitled  to  retain 
out  of  any  money  received  by  him,  for  his 
remuneration,  and  in  satisfaction  of  all  costs, 
charges,  and  expenses  incurred  by  him  as 
receiver,  a  commission  at  such  rate,  not 
exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified 
in  his  appointment,  and  if  no  rate  is  so 
specified  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate 
as  the  Court  thinks  fit  to  allow,  on  application 
made  by  him  for  that  purpose. 

Note. — The  effect  of  this  provision  is  that 
if  no  rate  is  fixed  upon  appointment  there  is 
a  possibility  of  a  receiver  obtaining  more, 
but  apparently  there  is  no  prescribed  pro- 
cedure by  which  a  receiver  may  be  compelled 
to  take  less  than  five  per  cent. 
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(7)  The  receiver  shall,  if  so  directed  in 
writing  by  the  mortgagee,  insure  and  keep 
insured  against  loss  or  damage  by  fire,  out  of 
the  money  received  by  him,  any  building, 
effects  or  property  comprised  in  the  mortgage, 
whether  affixed  to  the  freehold  or  not,  being 
of  an  insurable  nature. 

(8)  The  receiver  shall  apply  all  money 
received  by  him  as  follows  (namely)  : — 

(i)  In  discharge  of  all  rents,  taxes,  rates, 
and  outgoings  whatsoever  affecting  the 
mortgaged  property;  and 

(2)  In  keeping  down  all  annual  sums  or 
other  payments  and  the  interest  on  all 
principal  sums,  having  priority  to  the 
mortgage  in  right  whereof  he  is  re- 
ceiver ;  and 

(3)  In  payment  of  his  commission,  and  of 
the  premiums  on  fire,  life,  or  other 
insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this 
Act, and  the  cost  of  executing  necessary 
or  proper  repairs  directed  in  writing 
by  the  mortgagee ;  and 

(4)  In  payment  of  the  interest  accruing 
due  in  respect  of  any  principal  money 
due  under  the  mortgage  ; 

and  shall  pay  the  residue  of  the  money  re- 
ceived by  him  to  the  person  who,  but  for 
the  possession  of  the  receiver,  would  have 
been  entitled  to  receive  the  income  of  the 
mortgaged  property,  or  who  is  otherwise 
entitled  to  that  property. 


The  Partnership  Act  1890  (section  23)  pro" 
vides : — 

(i)  After  the  commencement  of  the  Part- 
nership Act  1890  a  writ  of  execution 
shall  not  issue  against  any  partnership 
property  except  on  a  judgment  against 
the  firm. 

(2)  The  High  Court  or  a  Judge  thereof,  or 
the  Chancery  Court  of  the  County 
Palatine  of  Lancaster,  or  a  County 
Court,  may,  on  the  application  by 
summons  of  any  judgment  creditor  of 
a  partner,  make  an  order  charging 
that  partner's  interest  in  the  partner- 
ship property  and  profits  with  payment 
of  the  amount  of  the  judgment  debt 
and  interest  thereon,   and  may  by  the 


same  or  a  subsequent  order  appoint  a 
receiver  of  that  partner's  share  of 
profits  (whether  already  declared  or 
accruing),  and  of  any  other  money 
which  maybe  coming  to  him  in  respect 
of  the  partnership,  and  direct  all 
accounts  and  inquiries,  and  give  all 
other  orders  and  directions  which 
might  have  been  directed  or  given  if 
the  charge  had  been  made  in  favour  of 
the  judgment  creditor  by  the  partner, 
or  which  the  circumstances  of  the 
case  may  require. 

(3)  The  other  partner  or  partners  shall  be 
at  liberty  at  any  time  to  redeem  the 
interest  charged,  or  in  case  of  a  sale 
being  directed,  to  purchase  the  same. 

(4)  This  section  shall  apply  in  the  case  of 
a  Cost  Book  company  as  if  the  company 
were  a  partnership  within  the  meaning 
ol  this  Act. 

Note. — A  receiver  appointed  under  the 
above  section  has  no  right  to  interfere 
in  the  management  of  the  business,  and 
the  other  partners  may  at  their  option 
dissolve  the  partnership. 

As  in  the  case  of  an  assignee  under 
an  assignment  by  a  partner  of  his  share 
in  the  partnership,  a  receiver  is  ordi- 
narily bound  to  accept  the  account  of 
the  profits  agreed  to  by  the  other  part- 
ners, for  it  was  held  inBrown  Janson  v. 
Hutchinson  (1895)  that  the  discretion 
given  by  the  Partnership  Act  (section 
23)  to  direct  accounts  should  only  be 
exercised  under  special  circumstances, 
^.§'.,  with  a  view  to  a  dissolution  ;  so  that 
although  a  receiv^er  of  a  partner's  share 
may  not  be  entitled  to  an  account 
during  the  continuance  of  the  partner- 
ship, he  would  on  a  dissolution  be 
entitled  to  a  full  account  of  the  realisa- 
tion of  the  assets. 
{See  Partnership  (Assignment  of  Share).) 


The  following  regulations  as  to  receivers' 
accounts  must  be  noted  : — 

When  a  receiver  is  appointed  with  a 
direction  that  he  shall  pass  accounts,  the 
Court  or  Judge  shall  fix  the  days  upon 
which  he  shall  (annually,  or  at  longer  or 
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shorter  periods)  leave  and  pass  such 
accounts,  and  also  the  days  upon  which  he 
shall  pay  the  balances  appearing  due  on 
the  accounts  so  left,  or  such  part  thereof  as 
shall  be  certified  as  proper  to  be  paid  by 
him.  And  with  respect  to  any  such 
receiver  as  shall  neglect  to  leave  and  pass 
his  accounts  and  pay  the  balances  thereof 
at  the  times  so  to  be  fixed  for  that  purpose 
as  aforesaid,  the  Judge  before  whom  any 
such  receiver  is  to  account  may  from  time 
to  time,  when  his  subsequent  accounts  are 
produced  to  be  examined  and  passed,  dis- 
allow the  salary  therein  claimed  by  such 
receiver,  and  may  also,  if  he  thinks  fit, 
charge  him  with  interest  at  the  rate  of  £^ 
per  cent,  per  annum  upon  the  balances  so 
neglected  to  be  paid  by  him  during  the 
time  the  same  shall  appear  to  have 
remained  in  the  hands  of  any  such  re- 
ceiver.    (O.  50,  r.  18.) 

Receivers'  accounts  shall  be  in  the  form 
prescribed,  with  such  variations  as  circum- 
stances may  require  (r.  19). 

Every  receiver  shall  leave  in  the  cham- 
bers of  the  Judge  to  whom  the  cause  or 
matter  is  assigned  his  account,  together 
with  an  affidavit  verifying  the  same,  in  the 
prescribed  form,  with  such  variations  as 
circumstances  may  require.  An  appoint- 
ment shall  thereupon  be  obtained  by  the 
plaintiff  or  person  having  the  conduct  of 
the  cause  for  the  purpose  of  passing  such 
account  (r.  20). 

"  In  'Ccio.first  account  of  rents  he  must 

"  state  in  the  column  for   observations 

'^how  each  tenant  holds;  and  every  altera- 

*•  tion  should  be  noticed    in  subsequent 

"accounts;    in    this    column  he  should 

*'  also  enter  any  remarks  he  may  think 

"proper  to    make    as    to  (i)  arrears  of 

'•  rent,  (2)  state  of  repairs  or  otherwise." 

The  items  on  each  side  of  the  account 

shall  be  numbered  consecutively,  and  the 

account  shall  be  referred  to  by  the  affidavit 

as  an  exhibit,  and  be  left  in  the  Judge's 

chambers,  or  with    the    official    or    other 

referee,  as  the  case  may  be.     (O.  33,  r.  4.) 

All  accounts,  copies  and  papers  left  at 
chambers  shall  be  written  upon  foolscap 
paper,  bookwise,  unless  the  nature  of  the 
document  renders  it  impracticable.  (O.  66, 
r.2.) 


Every  alteration  in  an  account  verified 
by  affidavit  to  be  left  at  chambers  shall  be 
marked  with  the  mitials  of  the  commis- 
sioner or  officer  before  whom  the  affidavit 
is  sworn,  and  such  alterations  shall  not  be 
made  by  erasure.     (O.  38,  r.  22.) 

A  certificate  of  the  chief  clerk  stating  the 
result  of  a  receiver's  account  shall  from 
time  to  time  be  taken,     (O.  50,  r.  22.) 

"  Upon  passing  his  accounts  the  re- 
**  ceiver  brings  in  his  bill  of  costs,  which 
"  is  taxed  and  the  amount  included  in 
"  his  disbursements. 

"  The  account  is  vouched  by  the  pro- 
"  duction  of  the  proper  vouchers,  such  as 
"receipts;  these  are  initialled  by  the 
"proper  officer  of  the  Court  as  evidence 
"of  their  production  and  allowance. 

* '  Vouchers  will  be  admitted  as  evidence 
"  of  payment  of  the  sums  specified,  and 
'*  credit  given  to  the  accounting  party  in 
"the  account,  unless  the  other  side 
"shows  some  reasonable  ground  for 
•'  impeaching  the  vouchers,  but  if  any 
"party  objects  the  affidavit  or  oral 
"evidence  of  the  person  receiving  the 
"  money  may  be  required,  or  proof  given 
"  of  his  signature  to  the  voucher. 

* '  Vouchers  must  be  duly  stamped, 
"  otherwise  they  will  be  rejected  ;  sums 
"  under  40s.  may  be  substantiated  by  the 
"  oath  of  the  accounting  party,  but  he 
"  must  mention  in  his  account  to  whom, 
"  for  what,  and  when  the  amounts  were 
"  paid. 

"  When  the  account  is  passed  .  ,  . 
"  the  chief  clerk's  certificate  is  made 
"stating  the  amount  due  from  the  re- 
' '  ceiver  and  the  day  on  which  it  is  to  be 
"  paid  into  Court. 

"  Any  large  sum  in  the  receiver's  hands 
"should  be  paid  into  Court  forthwith 
"  without  waiting  to  pass  his  accounts  ; 
"otherwise  he  may  be  charged  with 
"  interest  upon  sums  retained  by  him." 
[See  Interim  Receiver,  Official  Receiver.) 

Receiving  Order. — An  order  made  by  the 
Court,  either  on  the  petition  of  a  debtor  or 
one  or  more ,  of  his  creditors,  whereby  the 
Official  Receiver  is  constituted  receiver  of 
the  property  of  the  debtor.   After  the  making 
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of  such  an  order  no  person  to  whom  the 
debtor  may  be  indebted  in  respect  of  any 
debt  provable  in  the  hankrupicy  shall  have  any 
remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  commence 
any  legal  proceedings  without  leave  of  the 
Court.  The  Court  7nay  also  stay  any  legal 
proceedings  which  are  pending  against  the 
property  or  person  of  the  debtor  at  any  time 
after  the  presentation  of  the  petition,  or  may 
allow  them  to  continue  on  such  terms  as  it 
may  think  just.  {1883  Act,  sections  9  and  10.) 

Where  application  is  made  (under  the 
Debtors  Act  1869)  by  a  judgment  creditor  to 
a  Court  having  bankruptcy  jurisdiction,  for 
the  committal  of  a  judgment  debtor,  the 
Court  may,  if  it  thinks  fit,  decline  to  commit, 
and  in  lieu  thereof,  with  the  consent  of  the 
judgment  creditor  and  on  payment  by  him  of 
the  prescribed  fee  {£5),  make  a  receiving 
order  against  the  debtor.  The  deposit  for 
costs  is  also  necessary  as  in  the  case  of  a 
bankruptcy  petition.    (1883  Act,  section  103.) 

A  judgment  creditor  for  any  amount  may 
obtain  a  receiving  order  in  this  way,  although 
his  debt  would  have  been  insufficient  to  have 
enabled  him  to  present  a  petition.  There  is 
a  further  distinction  between  a  receiving 
order  made  in  response  to  a  petition  and  one 
made  in  lieu  of  an  order  of  committal 
under  the  Debtors  Act.  In  the  former  case 
the  debtor  must  be  domiciled  in  England,  or 
within  one  year  before  the  date  of  the  pre- 
sentation .of  the  petition  he  must  have 
ordinarily  resided  or  had  a  dwelling-house 
or  place  of  business  in  England,  but  these 
requirements  have  been  held  to  apply  only  to 
petitions,  so  that  where  an  application  is 
made  to  commit  a  judgment  debtor  who  is  a 
foreigner  (properly  before  the  Court)  a 
receiving  order  can  be  made  in  lieu  thereof. 

Where  an  application  to  commit  is  made 
to  a  County  Court,  and  it  appears  to  the 
Court  that  the  total  liabilities  of  the  judg- 
ment debtor  do  not  exceed  /50  the  Court 
may,  if  it  thinks  that  an  order  for  committal 
ought  not  to  be  made,  make  an  administra- 
tion order  in  lieu  of  making  a  receiving  order. 
(Rule  358.) 

A  receiving  order  does  not  divest  a  debtor 
of  his  property,  but  merely  protects  it  until 
either   a   scheme   or   composition   has   been 


arranged  and  sanctioned  or  until  the  debtor 
is  adjudged  bankrupt.  Adjudication  is 
generally  resolved  upon  by  the  creditors  at 
their  first  meeting,  and  thereupon  the  Court 
adjudge  the  debtor  bankrupt,  and  his  pro- 
perty then  becomes  divisible  amongst  his 
creditors,  and  vests  in  a  trustee. 

A  receiving  order  made  against  a  firm 
operates  as  if  it  were  a  receiving  order  made 
against  each  of  the  persons  who  at  the  date 
of  the  order  is  a  partner  in  that  firm.     (Rule 

262). 

The  making  of  a  receiving  order  does  not 
affect  the  power  of  any  secured  creditor  to 
realise  or  otherwise  deal  with  his  security  in 
the  same  manner  as  he  would  have  been 
entitled  to  realise  or  deal  with  it  had  the 
receiving  order  not  been  made.  (1883  Act, 
section  9.) 

Although  it  does  not  follow  that  on  the 
making  of  a  receiving  order  the  debtor  will 
be  adjudged  bankrupt,  he  is,  nevertheless, 
liable  (under  ordinary  circumstances)  to 
undergo   his   public   examination. 

The  Court  has  a  discretionary  power  to 
rescind  a  receiving  order,  but  it  may  decline 
to  do  so  even  where  all  the  creditors  support 
the  application  if  the  Official  Receiver  is 
dissatisfied  with  the  debtor's  conduct,  and 
expresses  a  desire  that  the  debtor  be  further 
examined.  {See  Adjudication,  Bankruptcy 
Petition,  Infant,  Lunatic,  Married  Woman.) 

Recognisances  are  contracts  made  with  the 
Crown  in  its  judicial  capacity.      [Pollock.] 

They  take  the  form  of  acknowledgments 
in  writing  before  a  Judge,  or  other  proper 
authority,  to  keep  the  peace,  to  appear  at  the 
assizes,    or   the   like. 

Although  classed  as  contracts,  recog- 
nisances are  not  strictly  so,  in  so  far  as  they 
are  promises  made  to  the  Sovereign,  with 
whom  (as  such)  the  subject  cannot  contract. 

Reconciliation  Account.— An  artificial  ac- 
count (generally  in  summary  form)  raised  for 
the  express  purpose  of  substantiating  the 
result  of  another  account,  or  a  number  of 
them ,  by  an  agreement  of  results.  (5^^  Bank 
Book.) 

Reconstruction  (of  a  Joint  Stock  Com- 
pany).— This  procedure  is  resorted  to  when 
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it  is  necessary  to  do  something  which,  under 
existing  conditions,  would  be  ultra  vires  of 
the  company,  such  as  the  issue  of  preference 
shares  when  prohibited  by  the  memorandum, 
the  adoption  of  objects  beyond  the  scope  of 
the  memorandum,  the  modification  of  the 
rights  of  a  given  class  of  shareholders,  or  the 
redaction  of  capital  without  complying  with 
the  requirements  of  the  Companies  Acts  1867 
and  1877. 

Invariably  the  memorandum  of  association 
confers  a  special  power  to  sell  the  whole 
undertaking  for  shares  in  another  company, 
while  the  articles  permit  of  the  division  in 
specie  of  the  assets  of  the  company  in  a 
winding-up,  so  that  in  such  a  case  the 
company  may  (i)  enter  into  the  contract  of 
sale,  and  (2)  pass  a  resolution  to  wind  up 
voluntarily  in  order  to  divide  the  shares,  &c., 
received  as  consideration  for  such  sale. 

Where  there  are  no  such  powers  in  the 
company's  regulations,  a  reconstruction  may 
be  effected  by  (i)  voluntary  liquidation,  and 
(2)  the  sanction  of  the  company  by  special 
resolution  given  to  the  liquidator  to  sell  the 
undertaking  to  another  company  and  to 
receive  as  compensation  or  part  compensa- 
tion for  such  sale  (in  lieu  of  cash)  shares, 
policies,  &c.,  in  such  other  company  for  the 
purpose  of  distribution  amongst  the  members 
of  the  company  being  wound  up.  Any  such 
sale  made  by  the  liquidator  in  pursuance  of 
the  above  is  binding  on  the  members  of  the 
company  being  wound  up,  provided  that  if 
any  member  of  the  company  being  wound 
up  {who  has  not  voted  in  favour  of  the  special 
resolution  passed  by  the  company  of  which 
he  was  a  member  at  either  of  the  meetings 
held  for  passing  the  same)  expresses  his 
dissent  from  any  such  special  resolution  in 
writing  addressed  to  the  liquidator,  and  left 
at  the  registered  offices  of  the  company,  not 
later  than  seven  days  after  the  date  of  the 
meeting  at  which  such  resolution  was  passed 
{i.e.,  the  second  meeting),  such  dissentient 
member  may  require  the  liquidator  to  either 
(i)  abstain  from  carrying  the  resolution  into 
effect,  or  (2)  purchase  the  interest  of  such 
dissentient  member  at  a  price  to  be  deter- 
mined either  by  agreement  or  arbitration,  such 
purchase  money  to  be  paid  before  the  com- 
pany is   dissolved  and   to   be  raised  by  the 
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liquidator  in  such  manner  as  may  be  deter- 
mined by  special  resolution.  The  resolution 
empowering  the  liquidator  to  sell  will  not  be 
invalid  by  reason  that  it  was  passed  ante- 
cedently to,  or  concurrently  with,  any  reso- 
lution for  winding  up  the  company  or  for 
appointing  liquidators,  and  in  practice  where 
reconstruction  is  contemplated,  the  special 
resolutions  {a)  to  wind  up,  {b)  appointing  a 
liquidator,  and  {c)  authorising  such  liquidator 
to  sell  the  undertaking  for  shares,  are  all 
passed  at  the  same  meeting  or  meetings, 
thus  simplifying  the  procedure.  The  special 
resolution  may  confer  upon  the  liquidator  a 
general  authority  to  sell,  or  an  authority  in 
respect  of  a  particular  agreement.  Where 
such  a  resolution  has  been  passed  authorising 
the  liquidator  to  sell,  and  an  order  is  made 
within  a  year  for  winding-up  by  or  subject 
to  the  supervision  of  the  Court,  such  resolu- 
tion shall  not  be  of  any  validity  unless  it  is 
sanctioned  by  the  Court.  (1862  Act,  sections 
161  and  162.) 

It  has  become  a  practice  during  recent 
years  to  substitute  in  the  articles  of  associa- 
tion of  a  company  certain  rights  in  favour  of 
"  dissentient  members  "  in  lieu  of  those  con- 
tained in  sections  161  and  162  {supra)  but  so 
far  as  regards  the  method  of  ascertaining  the 
price  to  be  paid  to  a  dissentient  member  in 
respect  of  his  shares,  the  decision  In  re  F.  B. 
Gould,  (^c.  (Court  of  Appeal,  May  1899),  will 
considerably  affect  the  validity  of  such  sub- 
stituted "rights."  It  will  be  noted  that 
section  162  provides  that  the  price  is  to  be 
determined  by  agreement,  or,  in  the  event  of 
dispute,  by  arbitration.  Where  it  has  been 
desired  to  avoid  arbitration,  the  articles  of 
association  have  provided  (in  the  words  of  the 
clause  in  question  in  Gould's  case)  "  that  the 
"  purchase  money  to  be  paid  for  the  interest  of 
"  any  dissentient  member  shall  be  such  sum 
' '  of  money  as  the  liquidator  can  obtain  by  sell- 
"  ing  the  shares,  stock,  or  other  property  to 
*'  which  such  dissentient  member  would  have 
"  been  entitled  upon  the  completion  of  the 
"  sale  or  arrangement,  had  he  not  expressed 
'*  his  dissent."  This  was,  how^ev^er,  held  not 
to  exclude  the  right  to  arbitration,  for 
although  the  articles  of  association  may 
amount  to  an  agreement  between  the  company 
and  the  members  in  some  respects,  the 
requiremcDt  of  section  162,  in  order  to  avoid 
arbitration,  was  construed  by  the  Court  of 
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Appeal  to  be  an  agreement  between  the 
liquidator  and  the  dissentient  member. 
Lindley,  M.R.,  said,  "  To  say  that  it  meant  a 
"  clause  binding  en  bloc  all  members,  assent- 
•'  ing  or  dissenting,  would  be  an  unwarrant- 
"  able  suggestion." 

But  whatever  method  be  adopted  in  com- 
pensating a  dissentient  member,  he  cannot 
impeach  the  sale.  On  the  other  hand,  a 
dissentient  member,  whether  he  takes  the 
necessary  steps  to  protect  himself  or  not,  is 
under  no  obligation  to  accept  any  shares  or 
other  interest  in  the  purchasing  company.  If 
a  member  has  not  voted  in  favour  of  the 
resolution  to  sell  the  undertaking  he  may 
surrender  his  interest  and  be  compensated  in 
pursuance  of  section  161,  provided  he  takes 
the  necessary  steps.  If  he  neglects  to  comply 
with  the  formalities  with  regard  to  dissent,  he 
must  either  assent  or  forfeit  his  interest. 

The  voluntary  winding-up  of  a  company 
(although  perfectly  solvent)  for  the  purpose  of 
reconstruction  or  amalgamation  will  cause  a 
forfeiture  of  a  lease,  which  provides  for  re- 
entry if  the  lessees  being  a  company  shall 
enter  into  liquidation  whether  compulsory  or 
voluntary.  Such  a  proviso  is  "  a  condition 
"for  forfeiture  on  the  bankruptcy  of  the 
"lessee,"  within  section  14,  subsection  6  of 
the  Conveyancing  Act  1881.  {Fryer  v.  Ewart, 
1902,  App.  Cas.  187.)  {See  Amalgamation, 
Arrangements  (Joint  Stock  Companies).  ) 

Record  Book. — The  book  required  to  be  kept 
by  a  liquidator  (in  compulsory  liquidation)  or 
a  trustee  (in  bankruptcy)  recording  all 
minutes,  all  proceedings  had,  and  resolutions 
passed,  at  any  meetings  of  creditors  and/cr 
contributories  (as  the  case  may  be),  or  of  the 
committee  of  inspection,  and  all  such 
matters  as  may  be  necessary  to  give  a 
correct  view  of  his  administration  of  the 
company's  or  the  bankrupt's  affairs  (as  the 
case  may  be).  The  liquidator  or  trustee  is 
not  bound  to  insert  in  the  Record  Book  par- 
ticulars of  any  document  of  a  confidential 
nature,  such  as  the  opinion  of  counsel  upon 
any  matter  affecting  the  interests  of  the 
creditors  and/or  contributories,  nor  need  he 
exhibit  such  document  to  any  person  other 
than  a  member  of  the  committee  of  inspection 
or  (in  company  liquidation)  the  Official 
Receiver  or  the  Board  of  Trade.   (Bankruptcy 


Rule  285  ;  Winding-up  Rule  149.)  The 
debtor  has  no  right  to  inspect  the  Record 
Book.     {In  re  Solomons,  1904.) 

The  chairman  of  every  meeting  shall 
cause  minutes  of  the  proceedings  at  the 
meeting  to  be  drawn  up  and  fairly  entered 
in  a  book  kept  for  that  purpose,  and  the 
minutes  shall  be  signed  by  him  or  by  the 
chairman  of  the  next  ensuing  meeting. 
(1883  Act,  ist  Schedule,  Rule  25  ;  1890  Act, 
ist  Schedule,  Rule  23.) 

The  Record  Book  in  both  winding-up  and 
bankruptcy  procedure  must  be  submitted 
(with  the  Cash  Book)  to  the  committee  of 
inspection  for  the  purpose  of  audit  not  less 
than  once  every  three  months,  and  when  the 
accounts  of  the  liquidator  or  trustee  are  being 
submitted  to  the  Board  of  Trade  for  audit, 
the  Record  Book  must  also  be  submitted, 
{See  Minutes  and  Minute  Book.) 

Reddendum.  —  The  clause  in  a  lease  whi^h 
reserves  the  rent  to  be  paid,  and  commencing 
with  •'  yielding  and  paying,"  or  some 
equivalent  words. 

Redeemable  Debentures,  &c.— Debentures 
and  bonds  are  generally  issued  payable  (i)  at 
the  expiration  of  a  fixed  term,  or  (2)  on  being 
drawn  for  redemption,  or  (3)  on  notice  being 
given  to  "pay  off."  {See  Debenture,  Irre- 
deemable Debentures.) 

As  the  terms  of  issue  may  be  at  par,  at  a 
premium,  or  at  a  discount,  so  the  conditions 
as  to  payment  may  be  subject  to  agreement. 
It  is  not  unusual  to  make  the  debentures 
payable  at  the  end  of  a  fixed  number  ot 
years  at  par,  or  earlier  on  the  company 
issuing  same  giving  the  holder  six  months' 
notice  to  pay  off,  provided  that  in  the  latter 
case  the  company  pay  a  premium  at  an  agreed 
rate. 

Debentures  are  sometimes  issued  payable 
in  series,  e.g.,  an  issue  of  /"loojooo  payable  in 
four  series  of  ;^25,ooo  each  at  the  expiration 
of  3,  6,  9,  and  12  years  respectively. 

Accounts. — When  debentures  are  issued  at  a 
discount  the  nominal  amount  of  same  should 
appear  amongst  the  liabilities  forthwith,  the 
difference  between  that  amount  and  the  cash 
actually  received  being  treated  temporarily  as- 
an  asset,  say,  "  Cost  of  Issue  of  Debentures." 
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This  item  should  be  written  off  as  soon  as    I 
possible,  but  provided  the  articles  of  associa-    ! 
tion  do  not  forbid  such  a  course,  such  charge    I 
against  revenue  may  be  spread  over  the  period 
for  which  the  debentures  have  been  issued. 

If  debentures  are  issued  at  par  and  redeem- 
able at  B.  fixed  date  at  a  premium,  it  would  be 
sufficient  to  include  the  "issue price"  among 
the  liabilities,  and  gradually  provide  out  of 
revenue  for  the  premium  required  at  the 
redemption  date.  It  is  advisable,  however, 
where  this  is  done,  that  the  narration  of  the 
debentures  and  the  redemption  fund  in  the 
Balance  Sheet  should  state  the  fact  that  the 
debentures  are  redeemable  at  a  premium,  so 
that  there  can  be  no  misunderstanding  as  to 
the  ultimate  liability. 

Where  debentures  are  issued  at  a  premium 
and  are  redeemable  at  par  or  at  a  less  pre- 
mium than  that  in  the  issue  price,  the  surplus 
should  be  carried  to  reserve ;  but,  as  in  the 
case  of  an  issue  of  shares  at  a  premium,  if 
there  is  nothing  in  the  articles  of  association 
of  a  company  prohibiting  such  a  course  the 
auditor  of  the  company  cannot  object  to  the 
premium  being  carried  to  Revenue  Account 
for  dividend  purposes  if  the  directors  expressly 
desire  to  do  so,  but  the  auditor  in  such  a  case 
should  require  the  directors  to  inform  the 
shareholders  from  what  source  their  divi- 
dends are  being  derived. 

Mode  of  Redemption. — Debentures  may  be 
redeemed  in  different  ways,  of  which  three 
are  important,  viz.  :  — 

(i)  Out  of  revenue  :  — 

[a]  By  way  of  sinking  fund. 

{k)  By  irregular  contributions  to  a 
redemption  fund,  according  to  the 
revenue  available. 

(2)  Out  of  the  proceeds  of  the  sale  of  capital 
assets  no  longer  required  by  the  com- 
pany. 

(3)  Out  of  the  proceeds  of  a  "  re-issue  "  of 
debentures,  or  an  increase  of  share 
capital. 

Note.— A  re-issue  of  debentures  is  often 
made  at  a  lower  rate  of  interest  so  that  the 
existing  debentures  may  be  paid  off  out  of  the 
proceeds  and  an  annual  saving  be  effected  to 
the  extent  of  the  reduced  interest  payable. 


In  RoivelVs  case,  1897  (2  Q.B.  194)  it  was 
decided  that  where  debentures  were  issued 
redeemable  at  a  fixed  future  time  at  a 
premium,  the  ad  valorem  stamp  duty  of  2s.  6d. 
per  ;^ioo  (by  scale)  was  payable  upon  the 
redemption  value,  but  in  a  later  case  {Knights 
Deep,  Lim.  v.  Commissioners  of  Inland  Revenue, 
App.  Cas.  1899),  the  Court,  while  expressing 
approval  of  the  decision  in  RowelVs  case, 
held  that  where  a  premium  was  payable 
only  if  the  company  exercised  an  option 
(which  it  possessed)  to  redeem  the  debentures 
at  an  earlier  date  than  that  named,  the 
ad  valorem  duty  was  only  payable  on  the 
nominal  value  of  the  debentures. 

Where  bonds  are  under  the  terms  of  issue 
repayable  in  equal  instalments  over  a  stated 
number  of  years  (such  instalments  compris- 
ing part  principal  and  interest  at  the  agreed 
rate  on  the  unpaid  portion  of  the  loan  for  the 
time  being)  it  should  be  noted  that  income 
tax  should  be  deducted  by  the  payer  from 
that  portion  only  of  the  respective  instalments 
which  represents  interest. 

Yield  of  a  Redeemable  Security. — Suppose  it 
were  required  to  find  the  yield  per  cent,  of  six 
redeemable  bonds  under  the  following  condi- 
tions : — 

(I.)  {a)  Purchased  at  a  premium  and  redeem- 
able at  par. 

{b)  Purchased  at  par  and  redeemable  at 
a  discount. 

[c]  Purchased   at   a    premium    and  re- 
deemable at  a  discount. 
(II.)  [a)  Purchased  at  a  discount  and  redeem- 
able at  par. 

{b)  Purchased  at  par  and  redeemable  at 
a  premium. 

[c)  Purchased    at    a  discount    and   re- 
deemable at  a  premium. 

In  Class  I.  a  portion  of  the  income  should 
be  set  aside  on  receipt  to  provide  for  loss  of 
capital  on  redemption  ;  whilst  in  Class  II.  a 
portion  of  the  income  is  (in  effect)  retained  by 
the  payer  of  the  interest  and  surrendered  in 
a  lump  sum  on  redemption. 

This  being  so,  an  important  point  arises. 
What  rate  of  interest  must  be  allowed  on  (or 
can  be  earned  by)  the  income  reserved  in 
Class  I.  ;  and  on  the  other  hand,  what  rate 
must  be  charged  on  the  income  retained  in 
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Class  II.  ?  On  such  comparatively  small  items 
an  ordinary  rate  of  interest  is  not  attainable, 
but  if  a  rate  of  i  per  cent,  per  half-year  be 
allowed  or  charged,  as  the  case  may  be,  it 
will  greatly  facilitate  the  explanation  of  the 
principles  involved  ;  and  with  this  same  idea 
all  questions  as  to  income  tax,  broker's  com- 
mission, stamps,  etc.,  are  excluded  from  con- 
sideration. 

It  is  intended  to  set,  and  solve,  a  distinct 
problem  embodying  the  conditions  of  each  of 
the  six  purchases  enumerated  above;  and, 
finally,  to  frame  a  single  rule  embracing  the 
methods  employed  in  all  the  solutions. 

(I.)  (a)  Bond  purchased  at  a  premium  and  re- 
deemable at  par. 

Let  it  be  a  bond  for  ;^ioo,  paying  4  per 
cent,  per  annum  payable  half-yearly,  pur- 
chased for  /116  and  redeemable  at  par — 21 
years  hence. 

per  half- 


Then  ;/^ioo  bond  produces  £2' 
of  which  a  portion  has  to  be 
set  aside  to  provide  £16  (the 
loss  on  capital)  in  42  half- 
years  at  I  per  cent,  per  half- 
year  (the  agreed  rate),  viz.  "3084 


(     year. 


Net  income  per  half-year  on 

/116  outlay  ..  ..   ;^i-69i6 


Then,  /loo  bond  produces  ^3 

of  which  a  portion  has  to  be 
set  aside  to  provide  £6  (loss 
on  capital)  in  36  half-years 
at  I  per  cent,  per  half-year 
(the  agreed  rate),  viz.  . .         1393 


f  perhalf- 
(    year. 


Hence,  yield    per    cent,  per    half-year   is    j 
(if§  of  £i-t>gi^  equals)  £1  9s.  2d.  ' 

Note. — It  is  obvious  that  when  income 
is  received  half-yearly  the  effective  rate  per 
annum  slightly  exceeds  twice  the  rate  per 
half-year,  for  interest  on  the  first  half-year's 
income  needs  to  be  considered. 

(I.)  [h)  Bond  purchased  at  par  redeemable  at  a 
discount. 

Let  it  be  a  bond  for  ;irioo,  paying  6  per  cent, 
per  annum  payable  half-yearly,  purchased  at 
par  and  redeemable  at  ;^94 — 18  years  hence. 


Net  income  per  half-year  on 

;^ioo  outlay  ..  ..   £2-860'/ 


Hence,  yield  per  cent,  per  half-year  is 
£2  17s.  2d. 

(I.)  {c)  Bond  purchased  at  a  premium  and 
redeemable  at  a  discount. 

Let  it  be  a  bond  for  ;^ioo,  paying  7  per 
cent,  per  annum  payable  half-yearly,  pur- 
chased for  ;^io7  and  redeemable  at  ;^97 — 16 
years  hence. 


per  half- 
year. 


Then,  ;^  100  bond  produces  £y^ 

of  which  a  portion  has  to  be 
set  aside  to  provide  ;^io  (loss 
on  capital)  in  32  half-years  at 
I  per  cent,  per  half-year  (the 
agreed  rate),  viz -266 

Net  income  per  half-year  on 

;^io7  outlay  ..  ..     ;^3-234 


Hence,  the  yield  per  cent,  per  half-year  is 
(i§7  of  ;^3-234  equals)  £3  os.  56. 

(11.)  (a)  Bond  purchased  at  a  discount  and  re- 
deemable at  par. 

Let  it  be  a  bond  for  ;^ioo,  paying  3  per 
cent,  per  annum,  payable  half  yearly,  pur- 
chased for  ;^92  and  redeemable  at  par — 20 
years  hence. 

Then,  ;^ioo  bond  produces  £1-5     |  ^^^^^^^' 

and,  in  addition,  such  a  sum 
as  will  in  40  half-years  at  i 
per  cent,  per  half-year  (the 
agreed  rate)  amount  to  £8 
(the  gain  on  capital),  viz.   . .        •1636 

Total  proceeds  per  half-year 

on  ;^92  outlay        ..  ..   /i'6636 


Hence,  the  yield  per  cent,  per  half  year  is 
(^5°  of  ;^i-6636  equals)  £1  i6s.  2d. 

(11.)  [b)  Bond  purchased  at  par  and  redeemable 
at  a  premium. 

Let  it  be  a  bond  for  ;^ioo,  paying  5  per 
cent,  per  annum  payable  half-yearly,  pur- 
chased at  par  and  redeemable  at  ;^io8 — 16 
years  hence. 

Then,  ;^ioo  bond  produces  £2^  [  ^  yean^' 
and,  in  addition,  such  a  sum 
as  will  in  32  half-years  at  i 
per  cent,  per  half-year  (the 
agreed  rate)  amount  to  £8 
(the  gain  on  capital),  viz.    . .        '2133 

Total  proceeds  per  half-year 

on  ;^ioo  outlay      ..  ..   ;^2-7i33 
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Hence,  the  yield  per  cent,  per  half-year  is 
£2  14s.  3d. 

(II.)  {c)  Bond  purchased  at  a  discottnt  and  re- 
deemable at  a  premium. 

Let  it  be  a  bond  for  ;^ioo,  paying  4  per 
cent,  per  annum,  payable  half-yearly,  pur- 
chased at  ;^96  and  redeemable  at  ;^io5 — 17 
years  hence. 

Then,  /loo  bond  produces  £2-         ^ 

and,  in  addition,  such  a  sum 
as  will  in  34  half-years  at  i 
per  cent,  per  half-year  (the 
agreed  rate)  amount  to  £g 
(the  gain  on  capital),  viz.    . .        "2235 

Total  proceeds  per  half-year 

on /"ge  outlay        ..  ..   ;^2-2235 


Hence,  the  yield  per  cent,  per  half-year  is 
(W^  of  ^2-2235  equals)  £2  6s.  4d. 

Having  solved  a  set  problem  under  each  of 
the  six  types  of  purchase,  the  following  rule 
will  be  found  applicable  to  each  one ;  the 
rate  per  cent,  to  be  charged  on  short,  or 
allowed  on  surplus,  income,  as  the  case  may 
be,  being  agreed  upon. 

Rule. — Find  what  amount  set  aside  yearly, 
or  half-yearly,  as  the  case  may  be,  would 
accumulate  between  the  dates  of  purchase 
and  redemption  at  a  given  rate  of  interest  to 
the  difference  between  the  purchase  money 
and  the  redemption  value  of  each  ;^ioo 
bond,  and 

(a)  If  the  redemption  value  be  less  than 
the  purchase  money  deduct  the  amount 
(ascertained  as  aforesaid)  from  the 
income  received  on  each  ;^ioo  bond. 

{b)  If  the  redemption  value  be  greater  than 
the  purchase  money,  add  the  amount 
(ascertained  as  aforesaid)  to  the  income 
received  on  each  ;^ioo  bond. 

If  the  purchase  be  made  at  par  the  result  is 
(at  once)  the  yield  per  cent,  for  the  particular 
period,  but  if  the  purchase  be  made  either  at 
a  premium  or  a  discount,  the  yield  per  cent. 
must  be  obtained  by  proportion. 

Redirection  (of  debtor's  letters,  &c.). — 
Where  a  receiving  order  is  made  against  a 
debtor,  the  Court,  on  the  application  of  the 
Official  Receiver  or  trustee,  may  from  time  to 
time  order  that  for  such  time,  not   exceeding 


I  three  months,  as  the  Court  thinks  fit,  post 
j  letters  addressed  to  the  debtor  at  any  place 
'  or  places  mentioned  in  the  order  for  re- 
direction shall  be  redirected,  sent,  or  delivered 
by  the  Postmaster-General,  or  the  officers 
acting  under  him,  to  the  Official  Receiver, 
or  the  trustee,  or  otherwise  as  the  Court 
directs,  and  the  same  shall  be  done 
accordingly.    (1883  Act,  section  26.) 

Re=draft. — A  second  bill  of  exchange,  where- 
by the  holder  of  a  dishonoured  bill  recoups 
himself  against  antecedent  parties.  It  is  some- 
times called  a  cross  bill. 

[See  Referee  in  case  of  need,  Re-exchange.) 

Reduction  of  Capital.— 5^^  Memorandum  of 
Association. 

Re-exchange. — Where  a  bill  has  been  dis- 
honoured abroad  the  holder  may  recover 
from  the  drawer  or  an  indorser,  and  either  of 
the  latter  who  has  been  compelled  to  pay 
the  bill  may  recover  from  any  party  liable  to 
him  the  amount  of  re-exchange  with  interest 
thereon  until  time  of  payment.  '  (Bills  of 
Exchange  Act  1882,  section  57  (2).) 

Re-exchange  means  the  loss  resulting  from 
!  the  dishonour  of  a  bill  in  a  country  other  than 
that  in  which  it  was  drawn  or  indorsed,  as 
the  case  may  be.  The  re-exchange  is  deter- 
mined by  ascertaining  the  sum  for  which  a 
sight  draft  (drawn  at  the  time  and  place  of 
dishonour  at  the  existing  rate  of  exchange  on 
the  place  where  the  party  sought  to  be 
charged  resides),  must  be  drawn  in  order  to 
realise  at  tile  place  of  dishonour  the  amount 
of  the  dishonoured  bill  and  the  expenses  con- 
sequent on  such  dishonour.  The  expenses 
may  include  protest,  postage,  customary  com- 
■  missions  on  the  re-draft,  and  the  price  of  the 
stamp. 

{See  Rate  of  Exchange,  Re-draft,  Referee 
in  case  of  need.) 

Referee. — A  person  to  whom  a  matter  is 
referred  for  decision.  {See  Arbitrator,  Special 
Referee.) 

j  Referee  in  case  of  need. — The  drawer  of  a 
bill  and  any  indorser  may  insert  therein  the 

I  name  of  a  person  to  whom  the  holder  may 
resort  in  case  of  need — that  is  to  say,  in  case 
the  bill  is  dishonoured  by  non-acceptance  or 
non-payment.     Such  a  person  is  called  the 
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"  referee  in  case  of  need,"  or  "  the  drawee  in 
case  of  need,"  or  sometimes  simply  the 
"  case  of  need." 

It  is  in  the  option  of  the  holder  to  resort  to 
the  "  case  of  need  "  or  not  as  he  may  think 
fit.    (Bills  of  Exchange  Act  1882,  section  15.) 

Where  a  dishonoured  bill  contains  a  refer- 
ence in  case  of  need,  it  must  be  protested  for 
non-payment  before  it  is  presented  for  pay- 
ment to  the  referee  in  case  of  need.  (Section 
67.) 

The  object  of  inserting  a  referee  in 
case  of  need  is  not  only  to  preserve  the 
good  name  of  the  drawer  or  indorser  (as 
the  case  may  be),  but  to  save  possible 
expense,  for  in  the  event  of  dishonour  of 
the  bill  in  the  absence  of  a  "  case  of  need  " 
the  holder  is  entitled,  in  the  case  of  a  foreign 
bill,  to  protest  same  and  draw  a  re-draft  at 
sight  for  the  amount  of  the  re-exchange,  with 
interest  until  time  of  payment.  The  re- 
exchange  may  include  expenses  of  protest, 
postages,  customary  commissions  on  the 
re-draft,  and  the  price  of  the  stamp.  A  referee 
in  case  of  need  who  is  ready  to  accept  or  pay 
the  bill  may  avoid  these  extras  and  save  the 
honour  of  the  party  in  question.  {See 
Re-exchange.) 

Reference.— A  submission  of  a  question 
between  parties  to  another,  or  others,  by 
consent  for  a  final  decision.  (S^^  Arbitration.) 

Refer  to  Drawer.— When  a  cheque  drawn 
upon  a  banker  is  not  paid  for  insufficiency  of 
funds,  or  some  other  cause,  thq  cheque  is 
returned  to  the  collecting  banker  marked 
R./D.  (refer  to  drawer),  so  that  enquiries  may 
be  made. 

Registered  Capital.— The  amount  of  capital 
for  and  in  respect  of  which  a  company, 
having  its  capital  divided  into  shares,  is 
registered.  It  is  also  called  the  nominal 
capital,  or  the  authorised  capital. 

There  is  a  registration  fee,  fixed  by  scale, 
payable  on  the  registration  of  capital,  and  an 
ad  valorem  duty  of  5s.  per  ;^ioo  is  also  pay- 
able. 

If  a  company  is  registered  for  ;^  100,000  in 
10,000  shares  of  ;^io  each,  and  there  are 
8,000  shares  allotted,  £6  per  share  called  up, 
;^47,ooo  actually  received,  and  ;^3.5oo 
unpaid  in  respect  of  calls,  and  £^  per  share 


reserve  capital  or  reserve  liability,  the  posi- 
tion would  be  : — 

£ 

Authorised  nominal  or  registered  capital  100,000 

Issued  or  subscribed  capital         . .         . .  80,000 

^Unissued  capital       . .          . .          . .          . .  20.000 

Capital  called  up      . .         . .         . .         . .  48,000 

tUncalled  capital  (while  a  going  concern)  8.000 

t  Reserve  capital         ..         ..         ..         ..  24,000 

§Capital  actually  paid  up     . .          . .          . .  44,500 

.^Amount  paid  in  advance  of  calls. .         . .  2,500 

Calls  in  arrear           ..         ..         ..         ..  3,500 

Shares  forfeited        Nil 

*No  one  is  liable  to  contribute  this  sum  as  yet,  and  it 
may  be  cancelled  by  special  resolution  without  the 
sanction  of  the  Court. 

tThe  holders  of  the  8,000  shares  are  liable  to  con- 
tribute this  amount  as  and  when  required  by  the 
directors. 

tThe  holders  of  the  8,000  shares  are  liable  to  con- 
tribute this  amount  as  and  when  required  by  the 
liquidators  in  the  event  of  liquidation. 

§Total  cash  received  ^47,000. 

{See  Reserve  Liability.) 

Registered  Contract  (in  respect  of  shares). — 
Section  7  of  the  Companies  Act  1900  provides 
that  :— 

"  Whenever  a  company  limited  by  shares 
"  makes  any  allotment  of  its  shares,  the 
"  company  shall  within  one  month  there- 
' '  after  file  with  the  Registrar  : — 

"  (a)  A  return  of  the  allotments  with  full 
"  particulars  as  to  allottees,  &c.,  and 

"  {b)  In  the  case  of  shares  allotted  in 
"  whole  or  in  part  for  a  consideration  other 
"  than  cash,  a  contract  in  writing  consti- 
"  tuting  the  title  of  the  allottee  to  such 
"  allotment,  together  with  any  contract  for 
"  sale,  or  for  services  or  other  considera- 
"  tion  in  respect  of  which  such  allotment 
'*  was  made,  such  contracts  being  duly 
"  stamped,  and  a  return  stating  the  num- 
"  ber  and  nominal  amount  of  shares  so 
"  allotted,  the  extent  to  which  they  are 
"to  be  treated  as  paid  up,  and  the  con- 
"  sideration  for  which  they  have  been 
*'  allotted." 

This  section  (which  repeals  section  25  of 
the  Companies  Act  1867)  does  not  dispense 
with  the  necessity  of  consideration  for  the 
shares,  but  provides  that  if  the  consideration 
is  other  than  cash,  it  shall  be  expressed  in  a 
duly  filed  contract. 

Note. — No  proceedings  under  the  said 
section    25    may   be    commenced    after    31st 
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December     1900.      (Companies     Act     1900, 
section  33.) 

Furthermore,  the  articles  of  association  are 
not  deemed  a  contract  in  writing  within  the 
meaning  of  the  section,  so  that  the  registra- 
tion of  the  articles  providing  for  an  allot- 
ment of  paid-up  shares  to  the  vendor,  or 
others,  will  not  be  sufficient  compliance.  In 
an  early  case  decided  on  section  25  (supra) 
the  contract  contained  in  the  articles  was  so 
framed  that  it  was  held  to  be  sufficient,  but 
Mr.  Palmer  says  : — 

"  As  it  is  not  desirable  to  run  risk  in  such 
*'  matters  it  is  expedient,  if  not  necessary, 
'*  to  file  a  separate  agreement." 

If  a  contract  be  by  way  of  sale  or  for  ser- 
vices rendered  to  the  company  in  consideration 
of  cash  presently  payable  by  the  company,  and 
the  party  to  the  contract  afterwards  agrees 
with  the  company  to  take  shares  in  lieu  of 
cash,  the  contract  does  not  need  to  be  regis- 
tered, for  by  the  set-off  by  the  company  of  the 
cash  payable  under  the  contract  against  the 
cash  due  to  the  company  on  the  shares,  such 
shares  are  deemed  to  have  been  paid  for  in 
cash.  [Spargo's  case,  8  Ch.  407.)  But  should 
the  contract  be  for  the  allotment  of  shares  as 
the  consideration  of  a  sale,  or  for  services 
rendered,  there  is  no  cash  ever  payable  by 
the  company,  and,  consequently,  there  can  be 
no  set-off  in  cash,  thus  rendering  it  necessary 
to  register  such  contract  to  comply  with  the 
above  section. 

If  there  be  a  sum  of  money,  for  goods  or 
otherwise,  due  from  the  company  to  one  of  its 
members,  and  a  sum  due  from  such  member 
on  his  shares,  a  set-off  (whilst  the  company 
is  a  going  concern)  will  be  a  payment  of  cash 
within  the  section. 

If  shares  have  been  allotted  under  a  con- 
tract which  has  not,  but  ought  to  have  been, 
registered,  the  holder  is  liable  to  pay  for  such 
shares  in  cash,  for  the  unregistered  contract 
would  be  no  answer  to  an  action  for  calls, 
but  a  transfer  of  such  shares  to  a  bond  fide 
purchaser  without  notice  of  the  liability,  who 
acts  on  the  faith  of  the  transferor's  certificate, 
which  states  that  the  shares  are  paid  up  to  a 
certain  amount  (fully  paid  or  otherwise), 
relieves  such  transferee  from  liability  to  pay 
the  moneys  so  expressed  to  have  been  paid 


up,  for  the  company  is  estopped  from  deny- 
ing the  truth  of  the  representation  on  the 
certificate.     (Burkinshaw  v.  Nichols,  1878.) 

Registered  Office  (of  acompany).—Sf5  Memo- 
randum of  Association. 

Register  of  Directors   and  Managers. — 

Every  company  registered  under  the 
Companies  Act  1862  must  keep  at  its 
registered  office  a  register  containing  the 
names  and  addresses  and  the  occupations  of 
its  directors  or  managers,  and  shall  send  to 
the  Registrar  of  Joint  Stock  Companies  a 
copy  of  such  register,  and  shall  from  time  to 
time  notify  to  the  Registrar  any  change  that 
takes  place  in  such  directors  or  managers. 
(Companies  Act  1862,  section  45  ;  Companies 
Act  1900,  section  20.) 

If  any  company  registered  under  the  1862 
Act  makes  default  in  keeping  a  register  of  its 
directors  or  managers,  or  in  sending  a  copy 
of  such  register  to  the  Registrar,  as  aforesaid, 
or  in  notifying  to  the  registrar  any  change 
that  takes  place  in  such  directors  or  managers, 
such  delinquent  company  shall  incur  a 
penalty  not  exceeding  five  pounds  for  every 
day  during  which  such  default  continues, 
and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully 
authorise  or  permit  such  default  shall  incur 
the  like  penalty.  (Companies  Act  1862, 
section  46  ;  Companies  Act  1900,  section  20.) 

The  copy  "Annual  List  and  Summary" 
(q.v.)  sent  to  the  Registrar  of  Joint  Stock 
Companies  must  contain  (inter  alia)  the 
names  and  addresses  of  the  persons  who  are 
directors  at  the  date  of  the  summary. 

Register  of  Members. — Every  company 
registered  under  the  Companies  Act  1862 
must  keep,  in  one  or  more  books,  a  Register 
of  its  Members,  stating  the  names,  addresses 
and  occupations  of  the  members  of  the  com- 
pany, and  (where  the  capital  of  the  company 
is  divided  into  shares)  a  statement  of  the 
number  of  shares  held  by  each  member,  the 
distinguishing  numbers,  and  the  amount 
paid,  or  agreed  to  be  considered  as  paid,  on 
the  shares.  The  register  must  also  state  the 
date  any  person  is  entered  on  the  register  as 
a  member,  and  the  date  any  person  ceases  to 
be  a  member.  The  company,  directors,  and 
managers   are   liable   to   a    penalty   of    five 
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pounds   a   day  for   neglecting   to   keep   this 
register.     (1862  Act,  section  25.) 

On  the  issue  of  a  share  warrant  (transfer- 
able by  delivery)  in  respect  of  any  share  or 
shares  the  company  must  strike  out  of  the 
Register  of  INIembers  the  name  of  the  mem- 
ber entered  therein  as  holding  such  share  or 
shares  as  if  he  had  ceased  to  be  a  member, 
and  the  fact  of  the  issue  of  the  warrant,  with 
the  date  of  issue,  and  the  distinguishing  num- 
bers of  the  shares  included  in  the  warrant, 
are  to  be  entered  in  the  register.  (1867  Act, 
section  31.) 

No  notice  of  any  trust,  expressed,  implied, 
or  constructive,  can  be  entered  on  the  register 
of  any  company  registered  in  England.  (1862 
Act,  section  30.)  (But  see  Distringas.)  The 
register  is  open  to  the  inspection  of  members 
gratis,  and  to  the  inspection  of  any  other 
person  on  payment  of  one  shilling,  or  any 
less  sum  the  company  may  prescribe,  for 
each  inspection.  And  every  such  member 
or  other  person  may  require  copies  of  the 
register  or  part  thereof  on  payment  of  6d. 
for  every  100  words  copied.  (Section  32.)  A 
person  inspecting  the  register  has  no  right  to 
make  his  own  copies  or  take  extracts  there- 
from. (In  re  The  Balaghat  Gold  Mining  Co., 
Lim.,  1901,  C.A.)  He  must  request  and  pay 
for  same. 

It  was  held  by  the  Court  of  Appeal  in  re 
Kent  Coalfields  Syndicate,  Lim.  (in  liq.)  14 
T.L.R.,  305,  that  this  right  of  inspection 
applies  only  to  a  ^^  going  company."  In  order 
to  inspect  the  register  after  liquidation  has 
supervened,  it  will  be  necessary  to  apply  to 
the  Court  under  section  138  (as  amended) 
or  156  of  the  Companies  Act  1862,  which 
sections  apply  only  to  creditors  and  con- 
tributories. 

The  company,  directors,  and  managers  are 
liable  to  penalties  for  refusing  any  proper 
person  an  inspection  of  the  register. 

Any  person  aggrieved  on  account  of  un- 
necessary delay  in  either  placing  his  name 
upon  the  register,  or  removing  it  there- 
from, may  apply  to  the  Court  for  an  order 
for  rectification  of  the  register,  either 
before  or  after  winding-up  has  commenced. 
(Section  35.) 


In  re  Cammell,  1894,  2  Ch.  398,  Kay,  L.J., 
said:  "I  do  not  consider  the  work  '  book  ' 
"  in  section  25  of  1862  to  be  essential,  and  if 
"  these  sheets  had  really  been  treated  as  the 
"register  until  the  formal  book  had  been 
"  prepared,  I  should  be  inclined  to  hold  that 
"  the  entry  of  the  name  in  these  sheets 
"  would  be  a  sufficient  compliance  with  the 
"  Act  of  Parliament  relative  to  registration." 

{See  Annual  List  and  Summary,  Colonial 
Register,  Share  Warrants.) 

Register  of  Mortgages.— Every  limited 
company  registered  under  the  Act  of 
1862  must  keep  a  register  of  all  mortgages 
and  charges  specifically  affecting  the  pro- 
perty of  the  company,  and  must  enter  in 
such  register  in  respect  of  each  mortgage  or 
charge  (a)  a  short  description  of  the  property 
mortgaged  or  charged,  (b)  the  amount  ot 
the  charge  created,  and  (c)  the  names  of  the 
mortgagees  or  persons  entitled  to  such  charge. 
Omission  to  record  the  mortgages  in  the 
register  renders  the  officers  of  the  company 
liable  to  penalties  (1862  Act,  section  43),  but 
does  not  invalidate  any  mortgage  or  charge, 
even  though  in  favour  of  a  director  of  the 
company.     (But  see  infra.) 

A  charge  created  by  mere  deposit  of  deeds 
is  within  the  section  and  needs  to  be  recorded, 
for  it  is  not  a  description  of  the  instrument 
creating  the  mortgage  that  is  required,  but  a 
description  of  the  property  charged. 

Any  member  or  creditor  of  a  company  has  a 
right  to  inspect  the  register  kept  by  the 
company,  but  this  affords  little  protection  to 
intending  "  creditors,"  for  before  giving  credit 
a  person  has  no  such  right  unless  he  also  be  a 
member. 

In  addition  to  this  Register  the  company  is 
also  required  to  keep  at  its  Registered 
Office  a  copy  of  every  instrument  creating  any 
mortgage  or  charge  requiring  registration 
under  section  14  of  the  Companies  Act  1900, 
and  such  copy  instrument  is  open  to  in- 
spection by  the  members  and  creditors  of  the 
company  on  payment  of  such  fee,  not 
exceeding  one  shilling  for  each  inspection, 
as  may  be  fixed  by  the  regulations  of  the 
company.  In  the  case  of  an  issue  of  a  series 
of  uniform  debentures  a  copy  of  one  of  the 
debentures  is  sufficient. 
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Section    14    further   provides     that    every 

mortgage  or  charge  created   by   a'  company 

after  31st  December  igoo,  and  being  either  : — 

[a)  A  mortgage  or  charge  for  the  purpose 

of  securing  any  issue  of  debentures  ;  or 

ip)  A   mortgage    or    charge   on    uncalled 

capital  of  the  company  ;  or 
[c)  A    mortgage     or    charge     created    or 
evidenced  by  an  instrument    which,  if 
executed     by     an     individual,     would 
require  registration  as  a  bill  of  sale  ;  or 
{d)  A     floating     charge     on     the     under- 
taking or   property    of    the   company, 
shall  so  far  as  any  security  on  the  company's 
property    or    undertaking    is    thereby    con- 
ferred   be    void    against    fhe   liquidator   and 
any    creditor    of  the    company   unless    filed 
with  the  Registrar  in  the   manner  prescribed 
within  21  days  after  the  date  of  its   creation. 
Note. — The  obligation  to  repay  the  money  is 
not   affected,   but    the    mortgagee  or  deben- 
ture-holder    would    rank    as     an     ordinary 
creditor  if  the   provisions   as  to   registration 
were  not  complied  with. 

The  Registrar  shall  keep,  with  respect  to 
each  company,  a  Register — and  a  chrono- 
logical index  (section  17) — of  all  such  mort- 
gages and  charges  requiring  registration, 
and  shall  on  payment  of  the  undermentioned 
fees  enter  in  the  Register  with  respect  to 
every  such  mortgage  or  charge,  the  date  of 
creation,  the  amount  secured  by  it,  short 
particulars  of  the  property  charged,  and  the 
names  of  the  persons  entitled  to  the  charge. 
Provided  that  where  a  series  of  pari  passu 
debentures  is  created,  it  shall  be  sufficient  to 
enter  on  the  Register  : — 

{a)  The  total  amount  secured  by  the  whole 
series, 

(b)  The  dates  of  the  resolutions  creating 
the  series,  and  of  the  covering  deed  (if 
any)  by  which  the  security  is  created 
or  defined, 

[c)  A  general  description  of  the  property 
charged, 

{d)  The  names  of  the  trustees,  if  any,  for 

the  debenture-holders. 

Where  more  than   one   issue  is   made  of 

debentures  in  the  same  series,  the  company 

may  require  the  Registrar  to  enter  on  the 

Register    the    date    and     amount     of     any 


particular  issue,  but  an  omission  to  do  this 

shall  not  affect  the  validity  of  the  debsntures 

issued. 

Scj,le  of  Fees  payable  on  Registration  : — 

Where  the  amount  of  the  charge  does  not 
exceed  ;^2oo,  ten  shillings. 

Where  it  exceeds  ;^20o,  one  pound. 

In  the  case  of  a  series  of  debentures,  these 
fees  will  be  charged  on  the  first  debenture, 
and  a  further  fee  of  6d.  on  each  sub- 
sequent debenture  of  the  same  series. 

The  Registrar  shall  give  a  certificate  of  the 
registration  of  any  such  charge,  stating  the 
amount  thereby  secured  (which  certificate 
shall  be  conclusive  evidence  that  the  require- 
ments as  to  registration  have  been  complied 
with),  and  the  company  shall  cause  a  copy 
of  this  certificate  to  be  endorsed  on  every 
debenture  or  certificate  of  debenture  stock 
issued  by  the  company,  payment  of  which  is 
secured  by  the  charge  so  registered. 

It  is  the  duty  of  the  company  to  supply  the 
Registrar  with  the  particulars  required  for 
registration,  but  registration  may  be  effected 
on  the  application  of  any  person  interested 
therein. 

The  Register  kept  by  the  Registrar  is  open 
to  inspection  by  any  person  on  payment  of 
one  shilling. 

Thus,  any  person  may  inspect  the  Register 
kept  by  the  Registrar,  but  members  and 
creditors  only  may  inspect  the  records  affect- 
ing mortgages  kept  by  the  company.  It 
must  also  be  noted  that  the  Register  kept  by 
the  Registrar  will  only  contain  particulars  of 
the  charges  expressly  defined  by  the  1900 
Act,  so  that  {inter  alia)  there  will  be  no 
detailed  record  of  charges  as  defined  by  that 
Act  still  existing  but  created  by  companies 
prior  to  the  Act  coming  into  operation,  and  no 
record  whatever  of  specific  mortgages  on 
realty,  equitable  mortgages  by  deposit  of 
deeds,  assignments  of  book  debts,  deposits 
of  share  certificates  or  debentures  with 
bankers,  &c.  All  these,  however,  come 
within  section  43  of  the  1862  Act,  and  should 
be  recorded  in  the  company's  register.  The 
annual  summary  must  specify  {inter  alia)  the 
total  amount  of  debt  due  from  the  company 
in  respect  of  all  mortgages  and  charges  which 
require  registration  under  the  Companies 
Act  1900,   or  which  would    have    required 
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such  registration  if  created  after  the  com- 
mencement of  that  Act.     (Section  19.) 

Although  the  time  within  which  the 
charge  is  to  be  registered  with  the 
Registrar  is  21  days,  a  Judge  of  the 
High  Court  on  being  satisfied  that  the 
omission  to  register  a  charge  within  such 
time  or  the  omission  or  mis-statement  of  any 
particular  with  respect  to  any  such  charge 
was  accidental  or  not  of  such  a  nature  as  to 
prejudice  the  position  of  creditors  or  share- 
holders of  the  company,  or  that  on  other 
grounds  it  is  just  and  equitable  to  grant 
relief,  may  on  such  terms  as  seem  to  him 
just  and  expedient,  order  an  extension  of  the 
time  or  a  rectification  of  the  Register,  as  the 
case  may  be.     (Section  15.) 

The  Registrar  may,  on  evidence  being 
given  to  his  satisfaction  that  the  debt  for 
which  any  registered  mortgage  or  charge 
was  given  has  been  paid  or  satisfied,  order 
that  a  Memorandum  of  Satisfaction  be 
entered  on  the  Register  and  shall,  if  required, 
furnish  the  company  with  a  copy  thereof. 
(Section  16.) 

The  company  and  its  officers  are  liable  to 
penalties  if  default  is  made  in  compliance 
with  the  provisions  as  to  registration,  as 
is  also  any  person  who  knowingly  and  wilfully 
authorises  or  permits  the  delivery  of  any 
debenture  and  certificate  of  debenture  stock 
required  to  be  registered  without  a  copy  of 
the  certificate  of  the  Registrar  being  endorsed 
thereon.     (Section  18.) 

Section  45  of  the  Companies  Clauses  Con- 
solidation Act  1845  provides: — 

' '  A  Register  of  Mortgages  and  Bonds 
"  shall  be  kept  by  the  secretary,  and  within 
'•  14  days  after  the  date  of  any  such  mort- 
"  gage  or  bond  an  entry  or  memorial, 
"  specifying  the  number  and  date  of  such 
"  mortgage  or  bond  and  the  sums  secured 
"thereby,  and  the  names  of  the  parties 
*'  thereto,  with  their  proper  additions,  shall 
♦•  be  made  in  such  register ;  and  such 
"  register  may  be  perused  at  all  reasonable 
"  times  by  any  of  the  shareholders,  or  by 
••  any  mortgagee  or  bond  creditor  of  the 
"  company,  or  by  any  person  interested  in 
•*  any  such  mortgage  or  bond,  without  fee 
"or  reward." 


Register  of  Ships.— S^^  British  Ship,  Lloyd's 
Register,  Port  of  Registry. 

Register  of  Transfers.— A  book  wherein 
are  recorded  all  transfers  of  shares,  stock,  or 
bonds  in  the  capital,  or  loans  of  a  company. 
The  date,  names  of  parties  (transferor  and 
transferee),  with  full  address  and  description 
of  the  latter,  the  particulars  of  the  subject 
matter  of  transfer,  and  other  necessary  details 
are  recorded,  generally  in  one  line  and  in  the 
form  of  a  Journal  entry,  so  that  the  transferor 
may  be  debited  in  the  Share  Ledger  v;ith  the 
amount  of  capital  (or  otherwise)  which  he 
is  transferring,  and  the  transferee  may  be 
duly  credited  therewith. 

Registrar  of  Joint   Stock  Companies.— 

The  officer  appointed  by  the  Board  of  Trade 
to  carry  out  the  duties  and  exercise  the 
powers  of  Registrar  as  directed  by  the  Com- 
panies Act  of  1862  and  its  amending  Acts. 

The  memorandum  of  association  and 
articles,  if  any,  are  lodged  with  him  for 
registration  when  the  formation  of  a  joint 
stock  company  under  the  Acts  is  contem- 
plated, and  the  effect  of  the  registration  is  to 
create  a  body  corporate  by  the  name  con- 
tained in  the  memorandum.  The  issue  of 
the  certificate  of  incorporation  is  conclusive 
evidence  that  all  the  requisites  and  formali- 
ties of  the  Acts  have  been  complied  with. 

In  the  case  of  a  company  which  issues  an 
invitation  to  the  public  to  subscribe  for 
shares,  the  Registrar  issues  a  further  certifi- 
cate that  the  company  is  "  entitled  to  com- 
mence business." 

A  return  of  the  allotment  of  any  shares 
and  agreements  for  the  allotment  of  shares 
for  a  consideration  other  than  cash  must  be 
filed  with  the  Registrar  within  one  month 
after  allotment.  [See  title  Registered 
Contract.) 

Notice  of  the  situation  of  the  registered 
office  of  every  registered  company  must  be 
given  to  the  Registrar,  and  he  must  be 
notified  of  any  change  therein. 

Where  a  company  decides  to  keep  a  Colonial 
Register  of  Members  the  Registrar  must  be 
notified  of  the  situation  of  the  office  where 
the  Colonial  Register  is  kept,  and  of  any 
change  therein,  and  (in  the  event  of  discon- 
tinuance) of  its  being  discontinued.  {See  title 
Colonial  Register.) 
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A  copy  of  the  annual  list  and  summary  of 
the  capital,  or  a  copy  of  the  Address  Book 
(as  the  case  may  be)  and  a  copy  of  the 
Register  of  Directors  or  Managers  must  be 
filed  with  the  Registrar.  {See  titles  Address 
Book,  Annual  List  and  Summary,  Register 
of  Directors.) 

Certain  mortgages  and  charges  must  be 
filed  with  the  Registrar  for  registration.  {See 
Register  of  Mortgages.) 

A  printed  copy  of  every  special  resolution 
must  be  forwarded  to  the  Registrar  within  15 
days  of  the  confirmatory  meeting  and  be 
recorded  by  him. 

All  resolutions  to  increase  capital,  orders  of 
the  Court  confirming  proposed  alterations  of 
the  memorandum,  orders  of  the  Court  con- 
firming reduction  of  capital,  and  orders  of  the 
Court  for  winding-up  must  be  duly  notified  to 
the  Registrar,  There  is  no  provision  in  the 
Acts  for  the  registration  of  extraordinary 
resolutions,  but  in  practice  the  Registrar  will 
receive  and  register  an  extraordinary  resolu- 
tion to  wind  up  a  company. 

The  Registrar  has  the  power  to  strike  off 
from  the  register  any  company  which  he  has 
reasonable  cause  for  considering  is  not  carry- 
ing on  business  or  in  operation.  He  must 
write  to  the  registered  office  of  the  company 
twice  at  intervals  of  one  month,  and  if  he 
does  not  receive  any  satisfactory  answer  to 
his  second  communication  he  must  gazette 
his  intention  to  strike  the  company  off  the 
register  after  three  months,  unless  cause  be 
shown  to  the  contrary.  On  the  expiration  of 
three  months  from  the  notice,  without  cause 
to  the  contrary  being  shown,  the  company  is 
struck  off  the  register  and  dissolved,  being 
considered  "defunct."  Provided  that  the 
liability  (if  any)  of  every  director, 
managing  officer  and  member  of  the  company 
shall  continue  and  may  be  enforced  as  if  the 
company  had  not  been  dissolved.  The 
company  or  a  member  may  afterwards,  if 
there  has  been  a  grievance,  apply  to  the 
Court  to  have  the  name  of  the  company 
restored  to  the  Register.  (Companies  Act 
1880,  section  7.) 

Where  a  company  is  being  wound  up  and 
the  Registrar  has  reasonable  cause  to  believe 
that  no  liquidator  is  acting,  or  that  the 
affairs  of  the  company   are  fully  wound  up, 


and  the  returns  required  of  the  liquidator 
(referred  to  below)  have  not  been  made  for 
six  months  after  demand,  the  above  pro- 
visions apply  as  if  the  Registrar  had  not 
received  any  satisfactory  answer  to  his  second 
communication.  (Companies  Act  1900, 
section  26.) 

A  liquidator  appointed  by  the  Court  must 
notify  his  appointment  to  the  Registrar,  and 
give  security  to  the  satisfaction  of  the  Board 
of  Trade  before  acting. 

The  Registrar  must  be  notified  of  the  order 
of  the  Court  dissolving  a  company  when  its 
affairs  have  been  fully  wound  up  in  the  case 
of  winding-up  by  the  Court,  and  when  wound 
up  voluntarily  the  Registrar  must  be  duly 
notified  that  the  final  general  meeting  of  the 
company  has  been  held. 

If  the  winding-up  of  a  company,  whether 
by  the  Court, under  supervision,or  voluntarily, 
is  not  concluded  within  one  year  after  its 
commencement,  the  liquidator  must  send  an 
account  of  his  receipts  and  payments  and 
other  information  concerning  the  liquidation 
to  the  Registrar.  Such  statement  must  cover 
the  whole  year,  be  made  out  in  duplicate, 
and  be  forwarded  within  30  days  after  the 
termination  of  the  year  in  question.  Sub- 
sequent statements,  if  any,  must  be  forwarded 
half-yearly  until  the  liquidation  is  concluded. 
{See  title  Liquidators'  Accounts.) 

Fees. — The  registration  fees  payable  in 
respect  of  the  memorandum  of  association 
are  fixed  by  scale,  and  there  is  also  pay- 
able an  ad  valorem  duty  of  five  shillings  per 
;^ioo  upon  registration  of  the  nominal  capital. 
{See  title  Merhorandum  of  Association.) 

For  the  registration  of  documents  generally 
and  the  recording  of  any  facts  required  to  be 
notified  to  the  Registrar  there  is  a  fixed  fee 
of  five  shillings  payable  in  respect  of  each 
matter,  with  the  exception  of  a  Hquidator's 
accounts  of  receipts  and  payments,  in  respect 
of  which  there  is  no  fee  payable. 

Regulations  of  a  Company.— S^^  Articles 
of  Association. 

Re- issue  of  a  Bill  of   Exchange.— Where 

a  bill  is  negotiated  back  to  the  drawer,  or  to  a 
prior  indorser,  or  to  the  acceptor,  such  party 
may  re-issue  and  further  negotiate  the  bill, 
but  he  is  not  entitled  to  enforce  payment  of 
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the  bill  against  any  intervening  party  to  whom 
he  was  previously  liable.  (Bills  of  Exchange 
Act  1882,  section  37.) 

The  right  of  re-issue  is  {intey  alia)  subject 
to  the  following  :  — 

(i)  If  the  acceptor  of  a  bill  is  or  becomes 
the  holder  of  the  bill  at  or  after  its 
maturity  in  his  own  right,  the  bill  is 
discharged.     (Section  61.) 

(2)  If  a  bill  is  payable  to  or  to  the  order  of 
a  third  party,  and  is  paid  by  the  drawer, 
the  drawer  may  enforce  payment 
thereof  against  the  acceptor,  but  he 
may  ftot  re-issue  the  bill.    (Section  59.) 

Relation  Back. — The  bankruptcy  of  a  debtor, 
whether  the  same  takes  place  on  the  debtor's 
own  petition  or  upon  that  of  a  creditor  or 
creditors,  shall  be  deemed  to  have  relation 
back  to,  and  to  commence  at,  the  time  of  the 
act  of  bankruptcy  being  committed  on  which 
a  receiving  order  is  made  against  him,  or  if 
the  bankrupt  is  proved  to  have  committed 
more  acts  of  bankruptcy  than  one,  to  have 
relation  back  to,  and  to  commence  at,  the 
time  of  the  first  of  the  acts  of-  bankruptcy 
proved  to  have  been  committed  by  the  bank- 
rupt within  three  months  next  preceding  the 
date  of  the  presentation  of  the  bankruptcy 
petition  ;  but  no  bankruptcy  petition,  receiv- 
ing order,  or  adjudication  shall  be  rendered 
invalid  by  reason  of  any  act  of  bankruptcy 
anterior  to  the  debt  of  the  petitioning  creditor. 
(1883  Act,  section  43.) 

Where  a  receiving  order  is  made  against  a 
judgment  debtor  in  lieu  of  committal  under 
the  Debtors  Act  1869,  the  bankruptcy  of  the 
debtor  shall  be  deemed  to  have  relation  back 
to,  and  to  commence  at,  the  time  of  the 
order,  or  if  the  bankrupt  is  proved  to  have 
committed  any  previous  act  of  bankruptcy, 
then  to  have  relation  back  to,  and  to  com- 
mence at,  the  time  of  the  first  of  the  acts  of 
bankruptcy  proved  to  have  been  committed 
by  the  debtor  within  three  months  next 
preceding  the  date  of  the  order,  and  the 
provisions  as  to  the  avoidance  of  fraudulent 
preferences  shall  apply  as  if  the  debtor  had 
been  adjudged  bankrupt  on  a  bankruptcy 
petition  presented  at  the  date  of  the  receiving 
order.     (1890  Act,  section  20.) 


"  The  title  of  the  trustee  related  back  to 
**  the  act  of  bankruptcy.  What  does  that 
"  mean  ?  The  result  of  the  relation  back  is, 
"  that  all  subsequent  dealings  with  the  debtor's 
"  property  must  be  treated  as  if  the  bank- 
*'  ruptcy  had  taken  place  at  the  moment 
"  when  the  act  of  bankruptcy  was  committed. 
"  Then,  he  being  a  bankrupt,  all  the  money 
"  which  he  then  had,  and  all  the  money  that 
"  was  owing  to  him,  passed  to  the  trustee  in 
"  the  bankruptcy  for  the  purpose  of  being 
"  distributed  by  him  amongst  the  bankrupt's 
"creditors."  {In  re  Pollitt,  1893.)  (But  5^^ 
title  Protected  Transactions.) 

Release. — After  breach  of  a  contract,  the  party 
having  a  right  of  action  thereon  may  waive 
such  right,  but  the  release  must  be  made 
under  seal,  otherwise  (for  want  of  considera- 
tion) it  will  not  be  binding  upon  the  party 
executing  it.  There  is  an  exception  to  this 
rule  in  favour  of  bills  of  exchange  and 
promissory  notes. 

"  When  the  holder  of  a  bill  at  or  after  its 
"maturity  absolutely  and  unconditionally 
' '  renounces  his  rights  against  the  acceptor, 
"  the  bill  is  discharged.  The  renunciation 
' '  imist  be  in  writing,  unless  the  bill  is 
"  delivered  up  to  the  acceptor.  Theliabili- 
' '  ties  of  any  party  to  a  bill  may  in  like 
"manner  be  renounced  by  the  holder 
"  before,  at,  o?' fl/Z^r  its  maturity,  but  nothing 
"  in  this  section  shall  affect  the  rights  of  a 
"holder  in  due  course,  without  notice  of 
"the  renunciation."  (Bills  of  Exchange 
Act  1882,  section  62.)  {See  title  Discharge 
of  a  Bill  of  Exchange.) 

Executor. — An  executor  cannot  demand  a 
formal  release  from  a  pecuniary  legatee,  for 
in  respect  of  a  single  transaction,  such  as  the 
payment  of  a  legacy,  the  executor  must  be 
satisfied  with  a  simple  receipt.  But  where, 
as  invariably  is  the  case,  an  executorship 
involves  a  series  of  complicated  transactions 
— receiving  and  paying,  making  investments 
and  changing  same — the  executor  has  a  right 
to  demand  a  release  under  seal  from  the 
residuary  legatee. 

"  He  has  aright  to  be  clearly  discharged, 
"  and  not  to  be  left  in  a  position  in  which 
"he  may  be  exposed  to  further  litigation, 
"  because  he  fairly  says,   '  unless  you  give 
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"  '  me  a  discharge  on  the  face  of  it  pro- 
"  '  tecting  me,  I  cannot  safely  hand  over 
"  '  the  fund.'  "      [Kindersley,  V.C.J 

Trustee  (Bankruptcy.) 

When  the  trustee  has  reahsed  all  the  I 
property  of  the  bankrupt,  or  so  much  thereof 
as  can,  in  his  opinion,  be  realised  without 
needlessly  protracting  the  trusteeship,  and 
distributed  a  final  dividend,  if  any,  or  has 
ceased  to  act  by  reason  of  a  composition 
having  been  approved,  or  has  resigned, 
or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application, 
cause  a  report  on  his  accounts  to  be  prepared, 
and,  on  his  complying  with  all  the  require- 
ments of  the  Board,  shall  take  into  con- 
sideration the  report  and  any  objection 
which  may  be  urged  by  any  creditor  or 
person  interested  against  the  release  of  the 
trustee,  and  shall  either  grant  or  withhold 
the  release  accordingly,  subject  nevertheless 
to  an  appeal  to  the  High  Court. 

Where  the  release  of  a  trustee  is  withheld 
the  Court  may,  on  application  of  any  creditor 
or  person  interested,  make  such  order  as  it 
thinks  just,  charging  the  trustee  with  the 
consequences  of  any  act  or  default  he  may 
have  done  or  made  contrary  to  his  duty. 

An  order  of  the  Board  releasing  the  trustee 
shall  discharge  him  from  all  liability  in 
respect  of  any  act  done  or  default  made  by 
him  in  the  administration  of  the  affairs  of 
the  bankrupt,  or  otherwise  in  relation  to  his 
conduct  as  a  trustee,  but  any  such  order  may 
be  revoked  on  proof  that  it  was  obtained  l5y 
fraud  or  by  suppression  or  concealment  of 
any  material  fact. 

Where  the  trustee  has  not  previously 
resigned  or  been  removed,  his  release  shall 
operate  as  a  removal  of  him  from  his  office, 
and  thereupon  the  Official  Receiver  shall  be 
the  trustee.     (1883  Act,  section  82,) 

A  trustee,  before  making  application  to 
the  Board  of  Trade  for  his  release,  shall  give 
notice  of  his  intention  so  to  do  in  the  form 
prescribed  to  all  the  creditors  of  the  debtor 
who  have  proved  their  debts,  and  to  the 
debtor,  and  shall  send  with  such  notice  a 
summary  of  his  receipts  and  payments  as 
trustee  in  the  form  prescribed.  Provided 
that  where   such  application  is  made  upon 


the  trustee  ceasing  to  act  by  reason  of  a  com- 
position having  been  approved,  such  notice 
and  summary  shall  be  sent  to  the  debtor 
only.     (Rule  309.) 

Upon  every  application  for  release  by 
trustees  in  non-summary  cases  a  stamp  fee  is 
payable  at  the  rate  of  2s.  6d.  on  every  ;^ioo, 
or  fraction  of  ;^ioo,  of  assets  realised  and 
brought  to  credit. 

Where  the  Board  of  Trade  have  granted 
to  a  trustee  his  release,  a  notice  of  the  order 
granting  such  release  shall  be  gazetted.  The 
trustee  shall  be  required  to  provide  the 
requisite  stamp  fee  (5s. j,  which  may  be 
charged  to  the  estate.     (Rule  310.) 

The  release  of  a  trustee  shall  not  take 
effect  unless  and  until  he  has  delivered  over 
to  the  Official  Receiver  all  the  books,  papers, 
documents,  and  accounts  which  by  the 
Bankruptcy  Rules  1886  he  is  required  to 
deliver  over  on  his  release.     (Rule  310a.) 

Liquidator. 

When  the  liquidator  of  a  company,  which 
is  being  wound  up  by  order  of  the  Court,  has 
realised  all  the  property  of  the  company,  or 
so  much  thereof  as  can,  in  his  opinion,  be 
realised  without  needlessly  protracting  the 
liquidation,  and  distributed  a  final  dividend, 
if  any,  to  the  creditors,  and  adjusted  the 
rights  of  the  contributories  between  them- 
selves, and  made  a  final  return,  if  any,  to 
the  contributories,  or  has  resigned,  or  has 
been  removed  from  his  office,  the  Board  cf 
Trade  shall,  on  his  application,  cause  a 
report  on  his  accounts  to  be  prepared,  and, 
on  his  complying  with  all  the  requirements 
of  the  Board  of  Trade,  shall  take  into  con- 
sideration the  report  and  any  objection  which 
may  be  urged  by  any  creditor  or  contributory, 
or  person  interested,  against  the  release  of 
the  liquidator,  and  shall  either  grant  or 
withhold  the  release  accordingly,  subject, 
nevertheless,  to  an  appeal  to  the  High  Court. 
(i8go  Act,  section  22.) 

A  liquidator  before  making  application  to 
the  Board  of  Trade  for  his  release  shall  give 
notice  of  his  intention  so  to  do  to  all  the 
creditors  who  have  proved  their  debts,  and 
to  all  the  contributories,  and  shall  send 
with  the  notice  a  summary  of  his  receipts 
and  payments  as  liquidator.     (Rule  180.) 
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Where  the  release  of  a  Hquidator  is  with- 
held the  Court  may,  on  the  application  of 
any  creditor,  or  contributory,  or  person 
interested,  make  such  order  as  it  thinks  just, 
charging  the  liquidator  with  the  consequences 
of  any  act  or  default  he  may  have  done  or 
made  contrary  to  his  duty. 

An  order  of  the  Board  releasing  the  liqui- 
dator shall  discharge  him  from  all  liability 
in  respect  of  any  act  done  or  default  made  by 
him  in  the  administration  of  the  affairs  of 
the  company,  or  otherwise  in  relation  to  his 
conduct  as  liquidator,  but  any  such  order 
may  be  revoked  on  proof  that  it  was  obtained 
by  fraud  or  by  suppression  or  concealment 
of  any  material  fact. 

Where  the  liquidator  has  not  previously 
resigned  or  been  removed,  his  release  shall 
operate  as  a  removal  of  him  from  his  office. 
(1890  Act,  section  22.) 

Where  the  Board  of  Trade  have  granted 
to  a  liquidator  his  release,  a  notice  of  the 
order  granting  the  release  shall  be  gazetted. 
The  liquidator  shall  provide  the  requisite 
stamp  fee  for  the  Gazette  (5s.),  which  he  may 
charge  against  the  company's  assets.  (Rule 
180.) 

Upon  a  liquidator  resigning,  or  being 
released  or  removed  from  his  office,  he  shall 
deliver  over  to  the  Official  Receiver,  or,  as 
the  case  may  be,  to  the  new  liquidator,  all 
books  kept  by  him,  and  all  other  books, 
documents,  papers,  and  accounts  in  his 
possession,  relating  to  the  office  of  liquidator. 
The  release  of  a  liquidator  shall  not  take 
effect  unless  and  until  he  has  delivered  over 
to  the  Official  Receiver  (or  the  new  liqui- 
dator, as  the  case  may  be)  all  the  books, 
papers,  documents,  and  accounts  which  he 
is  by  this  rule  required  to  deliver  on  his 
release.     (Rule  158.) 

Remainderman.— A  person  entitled  to  an 
expectant  estate. 

Remittance. — Money  or  its  equivalent  sent 
by  one  person  to  another,  either  in  specie,  or. 
by  bill  of  exchange,  cheque,  postal  order,  or 
otherwise. 

Remote  Parties.— Parties  to  a  bill  of  ex- 
change who  are  not  in  direct  relation  to  each 
other.     {See  Immediate  Parties.) 


Renewal  of  a  Bill.- -The  giving  of  a  bill  in 
renewal  of  a  former  bill,  operating  as  an  ex- 
tension of  time  for  payment  of  the  original. 
If  the  renewal  bill  be  paid  in  due  course  or 
otherwise  discharged  the  original  bill  is  like- 
wise discharged,  but  if  the  renewal  bill  be 
dishonoured,  the  liabilities  of  the  parties  to 
the  original  bill  revive,  and  they  may  be  sued 
thereon,  provided  no  other  circumstance  has 
arisen  effecting  their  discharge.  But  if  a  bill 
be  renewed  without  the  assent  of  any  party 
liable  thereon  as  a  surety,  he  will  be 
discharged. 

Rent. — A  profit  issuing  out  of  lands  and  tene- 
ments, either  as  compensation  for  possession, 
or  merely  as  an  acknowledgment  of  tenure 
to  the  lord.  Rent  is,  by  the  Apportionment 
Act  1870,  to  be  considered  ordinarily  as 
accruing  from  day  to  day,  and  to  be  appor- 
tioned in  respect  of  time  accordingly.  But 
where  rent  is  by  agreement  payable  in 
advance,  the  Act  does  not  apply.  Such  rents 
are  not  sums  accruing,  but  are  deemed  to 
have  already  accrued  due  on  the  first  day 
of  each  period.  [Ellis  v.  Rowbotham,  C.A, 
1900.) 

Rente. — The  annual  interest  payable  upon  the 
National  Debts  of  France,  Italy,  Austria,  and 
certain  other  Governments.  There  is  a 
difference  in  point  of  form  between  our 
British  Consols  and  these  foreign  Rentes. 
The  National  Debt  of  this  country  is  ex- 
pressed in  the  amount  of  the  principal  sum 
which  is  payable  to  the  holder  of  Consols, 
whilst  the  Continental  mode  does  not  involve 
the  repayment  of  any  principal  sum,  but 
rather  the  annual  payment  in  perpetuity  of  a 
stated  amount  of  Rente. 

The  market  price  of  Rente  fluctuates,  and 
is  expressed  in  percentage  values  just  the 
same  as  (say)  British  Consols. 

Rent  Roll. — An  account  of  rents  and  income. 
The  auditor  of  the  accounts  of  a  landed  estate 
should  examine  the  rent  roll  and  compare 
same  with  the  Terrier  (q.v.),  and  so  satisfy 
himself  that  the  whole  of  the  properties  have 
been  duly  accounted  for. 

The  auditor  should  peruse  every  lease, 
and  compare  the  various  rents  agreed  upon 
with  the  rent  roll,  noting  also  the  terms  of 
the  respective  leases  and  the  dates  of  expira- 
tion where  the  terms  are  fixed. 
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If  a  periodical  audit,  all  leases  granted 
since  the  last  audit  must  be  similarly  inspected, 
but  it  is  sufficient  to  refer  to  the  previous 
audited  rent  rolls  for  particulars  as  to  leases 
previously  in  force. 

The  arrears  brought  forward  from  the  last 
rent  roll  should  be  carefully  compared  there- 
with, whilst  reductions  and  allowances  should 
be  supported  by  proper  authority.  ' '  Voids  ' ' 
and  "rent  free  "  premises  should  be  scheduled 
by  the  agent,  and  full  particulars  or  reasons 
given  therefor. 

Renunciation.— The  act  of  giving  up  a  right. 
A  person  entitled  to  an  allotment  of  shares 
in  a  company  may  renounce  such  right,  and 
request  the  company  to  allot  the  shares  or 
part  of  them  to  some  other  person  named  by 
him.  The  renunciation  must  be  in  writing, 
signed  by  the  person  renouncing  the  shares 
and  also  by  the  nominee,  who  must  agree  to 
accept  the  shares  and  pay  all  calls  which 
may  be  due  thereon.  This  procedure  {inter 
alia)  effects  a  saving  of  the  ad  valorem  stamp 
of  los.  percent.,  which  would  be  payable  on 
a  transfer  of  the  shares,  but  the  letter  of 
renunciation  must  bear  a  id.  stamp  if  the 
nominal  amount  to  which  the  letter  of 
renunciation  relates  is  less  than  £^,  and  a 
6d.  stamp  if  the  nominal  amount  is  £^  or 
upwards.  A  separate  duty  is  chargeable  in 
respect  of  letters  of  allotment  and  letters  of 
renunciation,  even  though  they  be  contained 
in  the  same  document.  (Finance  Act  1899, 
section  8.) 

A  person  named  executor  of  a  will  may 
"renounce"  probate  before  he  has  per- 
formed any  executorial  act  or  before  he  has 
otherwise  shown  that  he  has  elected  to  act, 
and  having  renounced,  he  may  retract  his 
renunciation,  and  be  permitted  to  take  out 
probate.     {Re  Stiles,  1897.) 

Repairs  and  Renewals.— The  expenditure 
in  respect  of  the  repairing  and  replacing  (or 
renewing)  the  buildings,  plant,  machinery, 
utensils,  &c.,  of  a  concern  may  either  be 
specifically  charged  against  the  Revenue  Ac- 
count for  the  particular  period  in  which  the 
expenditure  is  incurred,  or  in  exceptional  cases, 
where  the  company's  regulations  permit  (in 
the  case  of  a  company),  the  expenditure,  if 
heavy,  may  be  extended  over  two  or  three 


years,  charging  a  proportion  (only)  for  each 
of  such  years  to  Revenue  Account,  and  treat- 
ing the  balance  remaining  as  an  asset. 

In  some  concerns  it  is  usual  to  charge  a 
fixed  sum  periodically  against  revenue,  carry- 
ing same  to  the  credit  of  a  Repairs  and  Re- 
newals Account.  As  and  when  any  expendi- 
ture is  incurred  under  this  head  it  is  charged 
against  the  "fund"  so  created,  and  the 
balance  is  brought  into  the  Balance  Sheet. 

The  periodical  charge  should  be  such  a 
sum  as  will  safely  provide  against  contin- 
gencies, so  that  at  all  times  a  small  credit 
balance  exists  in  the  account  after  charging 
all  expenditure  to  date.  Under  these  circum- 
stances the  latter  system  has  two  good 
features,  viz.  : — (i)  It  obviates  the  necessity 
of  extending  any  abnormal  expenditure  over 
periods  subsequent  to  that  in  which  it  was 
incurred,  and  (2)  serves  to  equalise  the 
periodical  charge  to  revenue  in  this  respect. 

Repairs  and  renewals  of  plant,  machinery, 
&c.,  must  be  carefully  distinguished  from 
additions  thereto. 

To  repair  is  to  restore  as  nearly  as  possible 
an  existing  asset ;  to  renew  is  to  discard  an 
existing  asset  and  replace  it  by  another, 
sometimes  identical  with,  but  oftentimes  an 
improvement  upon,  the  asset  discarded.  As 
a  rule  the  whole  cost  of  repairs  and  renewals 
is  chargeable  against  the  revenue,  either 
immediately  or  in  instalments  periodically, 
but  upon  occasions  this  may  not  be  a  strictly 
correct  proceeding. 

Notwithstanding  constant  repairs,  the 
cost  of  which  are  borne  by  revenue, 
an  inevitable  depreciation  takes  place, 
and  in  many  concerns  due  provision  is 
made  for  the  same,  so  that  the  book  value 
of  a  given  machine  might,  after  some  years, 
stand  in  the  accounts  for  little  more  than 
scrap  value.  When  that  machine  is  ulti- 
mately discarded,  and  a  new  machine  takes 
its  place  (whether  identical  or  improved),  a 
renewal  or  replacement  has  been  effected, 
but  it  must  be  noted  that  if  revenue  bears  the 
whole  cost  of  the  renewal,  capital  derives  a 
benefit,  at  the  expense  of  revenue,  of  a  new 
machine  in  lieu  of  an  old  one,  for  such  new 
machine  stands  in  the  accounts  at  the 
"  depreciated  "  value  of  the  discarded 
machine  less  the  proceeds  of  its  sale,  if  sold. 
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Absolute  additions  are,  of  course,  capital 
expenditure,  and  repairs  are  a  revenue  charge, 
but  there  are  clearly  occasions  when  renewals 
or  replacements  may  constitute,  to  some 
extent,  capital  expenditure. 

Income  Tax. — In  estimating  the  profits  from 
trade  for  the  assessment  of  income  tax  under 
Schedule  D,  deductions  are  allowed  for  re- 
pairs of  premises  occupied  for  the  purposes 
of  the  trade  or  manufacture,  and  for  supply 
or  repairs  of  implements,  utensils,  or  articles 
employed  to  an  amount  not  exceeding  the 
sum  usually  expended  for  such  purposes, 
according  to  the  average  of  the  three  pre- 
ceding years. 

In  the  case  of  an  assessment  under 
Schedule  A  upon  any  house  or  building  (ex- 
cept a  farmhouse  or  building  included  with 
lands  in  assessment)  the  amount  of  the 
assessment  shall  for  the  purposes  of  collec- 
tion be  reduced :  — 

(i)  Where  the  owner  is  occupier  or  assess- 
able as  landlord,  or  where  a  tenant  is 
occupier  and  the  landlord  has  under- 
taken to  bear  the  cost  of  repairs — by  a 
sum  equal  to  one-sixth  part  of  that 
amount  ;  and 

(2)  Where  a  tenant  is  occupier  and  has 
undertaken  to  bear  the  cost  of  repairs — 
by  such  a  sum  not  exceeding  one-sixth 
part  of  that  amount  as  may  be  neces- 
sary to  reduce  it  to  the  amount  of  rent 
payable  by  him. 

As  between  landlord  and  tenant,  the  land- 
lord is  bound  under  a  penalty  of  £^0  to 
allow  out  of  the  next  payment  of  rent,  after 
the  date  of  the  collector's  receipt,  the  amount 
of  duty  paid  under  Schedule  A,  provided 
such  amount  does  not  exceed  the  current 
rate  of  tax  in  the  £  on  the  actual  rent  pay- 
able for  the  year.  There  are  instances 
where  this  rule  deprives  the  landlord  of  the 
benefit  of  the  full  one-sixth  allowance  in 
respect  of  repairs. 

Tenant  for  life  and  Retnaindcrmen. — Where 
an  estate  is  vested  in  trustees  in  trust  for  one 
person  for  life  with  remainders  over  to 
others,  the  trustees  cannot  (unless  there  are 
special  clauses  to  the  contrary)  interfere  with 
the  tenant  for  life  who  neglects  to  repair. 
But  if  repairs   are   necessary  and    are    not 


effected,  it  is  the  duty  of  the  trustees  to 
apply  to  the  Court  for  directions  as  to 
repairs  and  for  an  order  as  to  how  the 
expenses  of  such  repairs  are  to  be  borne. 

Replevin. — A  personal  action  to  recover  the 
possession  of  goods  wrongfully  taken  away. 

Representation. — See  Fraud,  Marine  Insur- 
ance, Prospectus,  &c. 

Representation  of  Credit.—"  No  action 
"shall  be  brought  whereby  to  charge  any 
"  person  upon  or  by  reason  of  any  repre- 
"  sentation  or  assurance  made  or  given 
"  concerning  or  relating  to  the  character, 
"  conduct,  credit,  ability,  trade  or  dealing  of 
"  any  other  person  to  the  intent  or  purpose 
' '  that  such  other  person  may  obtain  credit, 
*' money  or  goods  upon  (sic)  unless  such  repre- 
"  sentation  or  assurance  be  made  in  writing 
' '  signed  by  the  party  to  be  charged  there- 
"  with."  (Lord  Tenterden's  Act,  9  Geo.  IV., 
c.  14,  section  6.) 

The  words  ' '  credit,  money  or  goods  upon  " 
should  perhaps  read  "  money  or  goods  upon 
credit,"  or  the  word  "upon"  should  read 
"  thereupon." 

For  an  action  to  lie  upon  a  false  representa- 
tion of  credit, 

(i)  The  representation  must : — 
{a)  Be  in  writing  ;  and 
(b)  Be  signed  by  the  party  to  be  charged 
— the   signature   of  his  agent  is  in- 
sufficient {Swift  V.  Jewsbury,  1874). 

(2)  The  party  sought  to  be  charged  must : — 

(a)  Have  known  the  representation  to 

have  been  false  ;  and 
(6)  Have  made  it  with  the  intention  of 

inducing    the    other    party    to    act 

upon  it. 

(3)  The  plaintiff  must : — 

{a)  Have  acted  upon  the  representation ; 

and 
{b)  Have  suffered  damage  thereby. 

Reputed  Ownership.  —  The  doctrine  of 
reputed  ownership  dates  from  1623,  a  statute 
of  21  Jac.  I.,  c.  19,  enacting  that  goods  or 
chattels  in  the  possession,  order  and  disposi- 
tion of  a  bankrupt,  with  the  consent  and 
permission  of  the  true  owner,  to  the  effect 
that   the    bankrupt    was   the   reputed   owner 
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thereof,  passed  to  the  "  commissioners"  for 
the  benefit  of  the  creditors  seeking  relief  as 
fully  as  any  other  part  of  the  estate  of  the 
bankrupt. 

The  above  remained  in  force  until  1825,  a 
statute  of  6  George  IV.  re-enacting  the  pro- 
visions in  a  slightly  altered  form,  there  being 
a  proviso  to  protect  duly  registered  assign- 
ments of  ships  or  shares  therein,  whilst  the 
words  "possession,  order  and  disposition" 
were  replaced  by  "possession,  order  or 
disposition." 

Successive  Bankruptcy  Acts  have  retained 
these  provisions,  and  the  Act  of  1883,  section 
44,  provides  that  the  property  of  the  bank- 
rupt divisible  amongst  his  creditors  shall 
(inter  alia)  comprise  : — 

"  All  goods  (1)  being  at  the  commencement 
"  of  the  bankruptcy  {^)  in  the  possession, 
"  order  or  disposition  (=^)  of  the  bankrupt  in 
"  his  trade  or  business  (^)  with  the  consent 
"and  permission  of  the  true  owner  (»)  under 
"such  circumstances  that  he  is  the  reputed 
"owner  thereof.  Provided  that  things  in 
"  action  (f')  other  than  debts  due  or  growing 
"  due  to  the  bankrupt  in  the  course  of  his 
"  trade  or  business  (?)  shall  not  be  deemed 
"  goods  within  the  meaning  of  this  section." 

The  various  parts  of  the  clause  will  be 
dealt  with  seriatim  :  — 

(i)  The  term  "goods"  includes  all 
chattels  personal,  excluding,  therefore, 
leaseholds  (which  are  chattels  real) 
and  fixtures  attached  to  the  freehold. 
{See  Note  4.) 

(2)  The  bankruptcy  is  deemed  to  com- 
mence at  the  date  of  the  earliest  act 
of  bankruptcy  proved  against  the 
bankrupt  within  three  months  preced- 
ing the  presentation  of  the  petition, 
and  goods  coming  into  the  possession 
of  the  bankrupt  after  such  act  of  bank- 
ruptcy have  been  held  not  to  come 
within  the  section  ;  so  also  goods  in 
the  possession  of  the  bankrupt  at  the 
date  of  such  act  will  not  pass  to  the 
trustee  if  they  are  removed  before  the 
receiving  order  is  made,  provided  the 
owner  was  unaware  of  the  act  of  bank- 
ruptcy having  been  committed,  and 
other-wise  a.cted  bond  fide. 


(3)  Possession  is  not  necessarily  limited  to 
actual  or  physical  possession. 

The  goods  must  be  in  the  sole  posses- 
sion and  reputed  ownership  of  the 
bankrupt,  therefore  goods  in  the  joint 
possession  and  reputed  ownership  of 
the  bankrupt  and  another  person  (not 
a  bankrupt)  are  not  within  the  section. 

A  debt  is  considered  as  in  the  order 
and  disposition  of  the  person  who  can 
demand  payment  of  it  when  due,  or 
direct  payment  to  any  other  person. 
{See  Note  7.) 

Although  goods  are  in  the  actual 
possession  of  the  bankrupt  they  may 
not  be  within  the  section,  for  the 
Courts  will  take  judicial  notice  of  a 
custom  (if  sufficiently  proved)  so  as  to 
exclude  the  reputation  of  ownership, 
and  from  time  to  time  custom  has  been 
proved  in  a  considerable  number  of 
cases  pertaining  to  certain  trades. 
But  the  custom  must  be  a  notorious 
one,  so  that  it  is  known  to  practically 
all  who  do  business  with  persons  deal- 
ing in  such  articles,  and  who  are 
called  upon  to  consider  the  question 
of  giving  credit— for  the  object  of  the 
section  is  to  protect  creditors  against 
the  consequences  of  that  false  credit 
which  a  person  may  acquire,  by  being 
permitted  to  have  the  possession, 
order  or  disposition  of  property  as 
though  his  own  which  does  not  really 
belong  to  him. 

(4)  These  words  replaced  "  of  the  bank- 
rupt being  a  trader  ' '  which  appeared 
in  the  Act  of  1869.  Private  goods,  as 
distinct  from  trade  goods,  no  longer 
pass  to  the  trustee  under  the  section. 

(5)  This  is  essential  to  bring  the  goods 
within  the  section,  and  where  the  true 
owner  has  taken  every  possible  course 
(though  unsuccessfully)  to  obtain 
possession  of  the  goods  they  are  not 
deemed  to  be  in  the  possession  of  the 
bankrupt  with  the  consent  of  the  true 
owner. 

This  has  been  held  to  mean  that  the 
true  owner  of  the  goods  must  have 
consented  to  a  state  of  things  from 
which    he   must  have   known,    if  he 
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had  considered  the  matter,  that  the 
inference  of  ownership  by  the  bank- 
rupt must  arise.  {See  re  William  Watson 
(S-  Co.  (C.A.,  July  1904),  and  the 
cases  there  quoted.) 

As  "consent"  of  the  true  owner 
is  required  there  must  be  an  owner 
capable  of  consenting,  therefore  the 
property  of  infants  is  not  within  the 
section,  nor  will  property  pass  to  the 
trustee  which,  although  in  possession 
of  the  bankrupt,  is  so  because  of  a 
fraud  upon  the  true  owner,  for  it 
cannot  be  said  that  he  has  given  his 
consent.  There  must  be  a  true  owner 
distinct  from  the  reputed  owner. 

(6)  This  proviso  excludes  shares  in  rail- 
way or  other  companies,  policies  of 
insurance,  debentures,  bills  of  ex- 
change, promissory  notes  and  other 
negotiable  securities ;  but  bills  and 
notes  may  be  held  as  constituting 
debts  growing  due  in  the  trade  or 
business,  in  which  event  they  would 
be  within  the  section,  and  the  title 
thereto  would  pass  to  the  trustee. 

(7)  Although  trade  debts  are  within  the 
section  they  may  be  excluded  by  an 
absolute  assignment,  which  is,  of 
course,  not  completed  until  the  various 
debtors  have  been  duly  notified  of  the 
assignee's  right.  The  debts  are  not 
then  in  the  order  and  disposition  of 
the  assignor,  for  he  cannot  demand 
payment  when  the  debts  become  due, 
whilst  the  assignee  can. 

In  Tailby  v.  Official  Receiver,  1888,  it 
was  held  by  the  House  of  Lords  that 
even  futiire  book  debts  might  be 
,  assigned  so  long  as  they,  on  coming 
into  existence,  answered  the  descrip- 
tion in  the  assignment  and  were 
capable  of  being  identified  as  the 
debts,  or  some  of  the  debts,  intended 
to  be  assigned. 

"  Notice  to  the  debtors  is  the  only 
"  possession  an  assignee  can  obtain 
"  whilst  the  debts  remain  unpaid,  and 
"  is  sufficient  to  take  them  out  of  the 
"  order  and  disposition  of  the 
"  assignor."     {Ibid.) 


The  doctrine  of  reputed  ownership  does 
not  extend  to  factors  who  have  possession  of 
other  men's  goods  merely  as  trustees. 
The  Factors  Act  1889  provides  that  the 
owner  of  goods  may  recover  same  from  his 
agent  (or  his  trustee  in  bankruptcy)  at  any 
time  before  the  sale  or  pledge  thereof. 

The  joint  and  separate  estates  of  partners 
who  have  been  adjudged  bankrupt  are 
separately  administered  {see  Joint  and 
Separate  Estates),  but  where  the  separate 
property  of  one  partner  was  in  the  reputed 
ownership  of  the  firm,  it  was  dealt  with  as 
part  of  the  joint  estate.  {Ex  parte  Hare, 
1835-) 

Under  the  Bills  of  Sale  Act  1878,  section 
20,  chattels  comprised  in  a  duly  registered  bill 
of  sale  were  not  deemed  as  being  in  the 
possession,  order,  or  disposition  of  the  grantor 
of  the  bill,  but  this  section  is  repealed  by 
the  Amending  Act  of  1882.  It  has  been 
held,  however,  that  the  repeal  is  limited 
to  bills  of  sale  given  as  security  for  the 
payment  of  money,  so  that  chattels  com- 
prised in  an  absolute  bill  of  sale  are  still 
within  the  excluding  section,  and  in  the  event 
of  the  grantor's  bankruptcy  would  not  pass 
to  the  trustee.     {See  title  Hypothecation.) 

With  regard  to  a  bill  of  sale  given  as 
security  for  the  payment  of  money,  although 
the  chattels  comprised  are  {inter  alia)  liable 
to  seizure  by  the  grantee  in  the  event  of  the 
grantor's  bankruptcy,  yet  such  right  of  seizure 
is  only  available  if  the  goods  are  not  within 
the  order  and  disposition  of  the  bankrupt,  e.g., 
goods  which  are  not  in  the  bankrupt's 
possession  by  way  of  his  trade  or  business. 

The  Merchant  Shipping  Act  1894  provides 
that  a  registered  mortgage  of  a  ship,  or  share 
therein,  takes  the  subject-matter  out  of  the 
order  and  disposition  of  the  mortgagor,  and 
in  the  event  of  his  bankruptcy,  such  ship,  or 
share,  will  be  subject  to  the  preferred  rights 
of  the  mortgagee,  provided  the  mortgage  was 
duly  registered  before  the  commencement  oi  the 
bankruptcy. 

Company  Liquidation. — Although,  by  section 
10  of  the  Judicature  Act  1875,  the  principles 
of  bankruptcy  law  with  regard  to  debts 
provable  and  the  valuation  of  debts  and 
liabilities  have  been  made  applicable  to  the 
winding-up  of  companies  (and  the  adminis- 
tration by  the  Court  of  the  estates  oi  deceased 
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insolvents),  such  assimilation  does  not  extend 
to  the  doctrine  of  reputed  ownership,  same 
applying  to  bankruptcy  procedure  only. 

Requisitionist. — One  who  makes  a  requisi- 
tion, e.g.,  a  member  of  a  public  company  who 
desires  the  directors  to  summon  a  general 
meeting  lor  some  stated  purpose.  {See 
General'  Meeting.) 

Requisitions  of  Title.— Requests  and  in- 
quiries respecting  the  title  of  lands,  &c.,  made 
by  a  proposed  purchaser,  which  the  vendor 
must  satisfy  and  reply  to. 

Re-sale. — Section  48  of  the  Sale  of  Goods  Act 
1893  provides  {inter  alia)  : — Where  the  goods 
(which  are  the  subject  of  a  contract  of  sale) 
are  of  a  perishable  nature,  or  where  the 
unpaid  seller  gives  notice  to  the  buyer  of  his 
intention  to  re-sell,  and  the  buyer  does  not, 
within  a  reasonable  time,  pay  or  tender  the 
price,  the  unpaid  seller  may  re-sell  the  goods 
and  recover  from  the  original  buyer  damages 
for  any  loss  occasioned  by  his  breach  of 
contract. 

Where  the  seller  expressly  reserves  a  right 
of  re-sale,  in  case  the  buyer  should  make 
default,  and  on  the  buyer  making  default,  re- 
sells the  goods,  the  original  contract  of  sale 
is  thereby  rescinded,  but  without  prejudice  to 
any  claim  the  seller  may  have  for  damages. 

The  Factors  Act  1889  provides  : — 
Section  8. — Where  a  person  having  sold 
goods,  continues,  or  is,  in  possession  of  the 
goods,  or  of  the  documents  of  title  to  the 
goods,  .the  deUvery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for 
him,  of  the  goods  or  documents  of  title  under 
any  sale,  pledge,  or  other  disposition  thereof, 
or  under  any  agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the 
same  in  gocd  faith  and  without  notice  of  the 
previous  sale,  shall  have  the  same  effect  as  if 
the  person  making  the  delivery  or  transfer 
were  expressly  authorised  by  the  owner  of 
the  goods  to  make  the  same. 

Section  9. — Where  a  person,  having  bought 
or  agreed  to  buy  goods,  obtains,  with  the 
consent  of  the  seller,  possession  of  the  goods 
or  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer,  by  that  person  or  by  a 
mercantile  agent  acting  for  him,  of  the  goods 


or  documents  of  title,  under  any  sale,  pledge, 
or  other  disposition  thereof,  or  tinder  any  agree- 
ment for  sale,  pledge,  or  other  disposition  thereof, 
to  any  person  receiving  the  same  in  good 
faith  and  without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respect  of  the 
goods,  shall  have  the  same  effect  as  if  the 
person  making  the  delivery  or  transfer  were 
a  mercantile  agent  in  possession  of  the  goods 
or  documents  of  title  with  the  consent  of  the 
owner. 

With  the  exception  of  the  words  in  italics 
the  above  provisions  are  also  contained  in 
section  25  of  the  Sale  of  Goods  Act  1893,  the 
term  *'  mercantile  agent"  {q.v.)  having  the 
same  meaning  in  both  Acts. 

Rescission. — The  act  of  rendering  void.  {See 
Allotment,  Prospectus  [Rescission] .) 

Reserve  Liability.  —  A  limited  company 
may,  by  special  resolution,  declare  that  any 
portion  of  its  capital  which  has  not  been 
already  called  up  shall  not  be  capable  of 
being  called  up,  except  in  the  event  of  and 
for  the  purpose  of  the  company  being  wound 
up,  and  thereupon  such  portion  of  the  capital 
shall  not  be  capable  of  being  called  up, 
except  in  such  event  and  for  such  purposes. 
(Companies  Act  1879,  section  5.)  A  resolu- 
tion in  pursuance  of  the  above  amounts  to  an 
alteration  of  the  memorandum  of  associa- 
tion, and  it  would  appear  that  the  alteration 
cannot  be  recalled  by  a  subsequent  special 
resolution. 

It  has  recently  been  held  by  the  Court  of 
Appeal  that  capital  reserved  in  pursuance  of 
the  above  section  cannot  be  charged  by  way 
of  security  to  debenture-holders,  even  though 
a  company  is  empow^ered  by  its  memoran- 
dum of  association  "  to  borrow  money  and 
"  issue  debentures  charged  upon  the  property 
' '  and  rights  of  the  company  both  present  and 
"  future  including  the  uncalled  capital."  In 
the  course  of  his  judgment,  Lindley,  M.R., 
said  "  there  was  nothing  in  the  Companies 
"  Acts  which  gave  a  company  power  to  dis- 
"  pose  of  assets  which  in  the  nature  of  things 
"could  not  come  into  existence  until  the 
"  company  was  wound  up." 

It  was  further  stated  that  the  true  intent 
of  the  section  was  to  provide  means  whereby 
a  portion  of  the  capital  might  be  preserved 
for  the  general  purposes  of  winding-up,  and 
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that  the  payment  of  a  mortgagee  or  prior 
assignee  out  of  such  reserved  capital  was  not 
such  a  use  thereof  as  was  contemplated  by 
the  Legislature.      (May fair  Co.,  1898.) 

Reserves     and     Reserve    Funds.  —  The 

multiplicity  of  terms  in  use  in  connection 
with  this  subject  is  unfortunate,  and  the 
indefinite  character  of  the  nomenclature  is 
confusing  and  misleading.  Amongst  the 
terms  used  are  reserve,  reserve  account, 
reserve  fund,  margin,  surplus,  and  rest.  As 
a  consequence,  elaborate  distinctions  have 
been  drawn  by  the  respective  adherents 
purporting  to  show  the  meaning  of  the 
various  expressions  in  an  endeavour  to  justify 
their  continued  employment.  For  instance, 
it  is  stated  that  reserved  profits  employed  in 
the  ordinary  business  of  the  concern  which 
earned  them  are  capitalised  profits  and  not  a 
reserve  ;  and,  further,  that  the  term  reserve 
fund  should  only  be  used  when  the  sum  in 
question  is  specifically  invested  in  "outside 
securities."  Others  have  expressed  the 
opinion  that  the  word  reserve  is  rightly 
applicable  to  any  of  the  general  resources 
of  a  concern,  even  including  the  paid-up 
capital,  so  long  as  the  resources  are  in  cash 
or  readily  realisable  securities ;  but  it  is  more 
generally  contended  that  a  reserve  must 
necessarily  have  its  origin  in  profit  of  some 
form  or  other,  whether  from  carrying  on  the 
business  of  the  concern  in  question,  from 
premiums  upon  the  issue  of  shares  or  loan 
capital,  or  otherwise.  It  is  certainly  a  fact 
that  in  the  majority  of  cases  a  reserve  has  its 
origin  in  profits,  but  whether  this  necessarily 
implies  that  a  concern  possessing  a  reserve 
must  possess  a  sum  of  undistributed  profits, 
or  that  possession  of  uadistributed  profits  is 
evidence  of  the  existence  of  a  reserve  are 
matters  of  opinion  upon  which  there  are 
different  views. 

A  reserve  has  been  long  recognised  as  the 
amount  by  which  the  assets  of  a  concern 
exceed  the  sum  of  its  paid-up  capital  and 
liabihties.  Such  a  definition,  however,  might 
be  more  accurately  applied  to  the  surplus  of 
a  concern,  leaving  the  question  as  to  whether 
such  surplus  is  or  is  not  a  real  reserve  to  be 
decided  by  an  examination  of  the  assets 
involved.  A  concern  may  have  a  genuine 
surplus  of  assets  as  defined  above,  and  yet  be 


financially  embarrassed    as   the  result  of  an 
inadequate  amount  of  paid-up  capital. 

For  the  purpose  of  ascertaining  the  extent 
of  a  surplus  the  assets  may  be  taken  at  the 
bond  fide  value  of  a  company's  property  as  a  I 
going  concern.  The  liabilities  are  taken  ' 
upon  that  basis,  and  it  is  only  reasonable 
that  the  assets  should  be  similarly  treated. 
Whilst  creditors  are  subject  to  the  ordinary 
"trade  usages "  of  a  going  concern,  and 
shareholders  are  not  in  a  position  to  demand 
the  return  of  their  capital,  the  assets  may 
fairly  be  valued  at  their  worth  to  the  par- 
ticular concern  under  those  circumstances. 

Where,  from  the  nature  of  the  business 
carried  on,  a  concern  is  subject  to  the  liability 
of  a  run  upon  its  funds,  as  in  the  case  of  a 
banking  company,  so  that  the  assets  might  be 
subjected  to  sale  under  forced  circumstances, 
an  otherwise  genuine  surplus  might  certainly 
be  sacrificed,  yet  it  will  not  be  seriously  con- 
tended that  the  principles  involved  in 
ascertaining  the  amount  of  a  surplus  are 
unsound  upon  that  account.  Such  special 
circumstances  must  be  dealt  with  when  con- 
sidering ihe  form  in  which  the  surplus  should 
exist  in  order  to  constitute  a  real  reserve.  A 
surplus  may,  therefore,  be  defined  as  the 
amount  by  which  the  assets  of  a  concern, 
taken  at  such  values  as  are  consistent  with 
the  particular  circumstances  and  upon  the 
basis  of  a  going  concern,  exceed  the  sum  of 
its  paid-up  capital  and  liabilities. 

The  term  reserve  appears  in  the  form  of 
Balance  Sheet  annexed  to  Table  A  of  the 
Companies  Act  1862,  and  js  there^  described 
as  "  the  amount  set  aside  from  profits  to  meet 
contingencies."  As  a  definition,  however, 
this  narration  is  incomplete,  for  it  does  not 
deal  with  the  question  of  what  form  the 
reserve  should  take  once  it  has  been  created, 
although  the  item  "investments"  on  the 
assets  side  of  the  specimen  form  is  suggestive. 

The  words  "  set  aside  from  profits  "  are, 
however,  important,  for  the  fundamental  dis- 
tinction between  a  real  surplus  and  a  mere 
provision  against  some  anticipated  loss  lies 
in  the  fact  that  whilst  a  real  surplus  is  some- 
thing set  aside  out  of  profits,  a  provision 
against  {i.e.,  a  reserve  against)  some  antici- 
pated loss  is  the  outcome  of  a  charge  against 
the  profit,  which  is  really  necessary  before 
the  profit  can  be  ascertained- 
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So  long  as  the  excess  of  assets  over  liabili- 
ties referred  to  in  the  definition  is  main- 
tained, so  long  must  a  surplus  be  deemed  to 
exist ;  but  the  question  of  its  degree  of 
utility  must  not  be  confused  with  the  ascer- 
tainment of  its  existence  and  extent  ;  for 
while  the  latter  may  to  a  great  extent  be 
governed  by  a  general  definition,  such  as  that 
already  given,  the  question  as  to  the  form  in 
which  the  surplus  should  exist,  in  order  that 
it  may  attain  the  highest  degree  of  utility  to 
the  particular  concern,  or,  irrespective  of  its 
immediate  utility,  that  it  may  constitute  a 
real  reserve  in  the  event  of  contingencies,  is 
one  entirely  dependent  upon  the  circum- 
stances of  each  case.  The  following  typical 
instances  of  what  constitute  a  real  or  fictitious 
surplus  respectively  will  be  dealt  with  simul- 
taneously, so  that  what  is  real  and  what  is 
not  so  may  be  more  clearly  stated  : — 

[a)  "Reserves"  against  depreciation  of 
leases,  machinery,  and  other  wasting 
assets.  These  do  not  constitute 
a  surplus  so  far  as  depreciation 
has  actually  taken  place,  and  are 
"  reserves  "  against  future  deprecia- 
tion to  the  extent  only  of  any  provision 
made  in  excess  of  the  decreased  value. 
The  provision  out  of  profits  against 
actual  depreciation  is  merely  the  sub- 
stitution of  "fresh  assets"  (which 
might  otherwise  have  been  distributed) 
for  that  portion  of  the  value  of 
original  assets  which  is  deemed  to  be 
non-existent  by  reason  of  depreciation, 
wear  and  tear,  obsolescence,  lapse  of 
time,  or  otherwise.  Clearly  such  an 
act  of  substitution  cannot  effect  an 
addition  or  result  in  a  surplus. 

The  amount  representing  actual 
depreciation  should  not  be  placed  as  a 
separate  item  upon  the  liabilities  side 
of  the  Balance  Sheet,  but  should  be 
deducted  from  the  asset  or  group  of 
assets  to  which  it  refers,  thus  exhibit- 
ing the  reduced  value  of  the  same,  for 
it  is  the  recognition  of  such  reduced 
value  which  prompts  the  provision 
against  it. 

The  improper  practice  of  treating 
such  provision  as  a  separate  item  on 
the  liabilities  side  of  the  Balance  Sheet 
has  not  a  little  to  do  with  such  items 


being    incorrectly   described   as   "  re- 
serve." 

{b)  "Reserve"  or  provision  against  loss 
from  bad  debts.  This  is  not  a  surplus 
to  the  extent  of  any  known  bad  debts 
appearing  among  the  assets.  In  fact, 
even  where  no  particular  debt  can  be 
classed  as  bad,  a  reserve  against  loss 
under  this  head  cannot  be  considered 
real,  unless  it  exceeds  a  certain  per- 
centage of  the  total  outstanding  debts 
— such  percentage  being  dependent 
upon  the  circumstances  of  each  case. 
{See  title  Bad  and  Doubtful  Debts.) 

{c)  Sinking  Fund  to  redeem  debentures 
which  have  been  issued  at  a  discount, 
or  at  a  price  less  than  the  redemption 
value.  Whilst  any  portion  of  the 
expenses  of  issue  is  treated  as  an  asset 
in  the  Balance  Sheet,  the  sums  period- 
ically set  aside  out  of  profits  to  redeem 
the  debentures  do  not  constitute  a  real 
surplus  to  the  extent  of  such  portion  of 
the  cost  of  issue.  The  real  extent  of 
such  surplus  is  further  affected  by  the 
contingent  liability  to  pay  a  greater 
price  on  redemption  than  was  obtained 
on  the  issue.  {See  Redeemable  Deben- 
tures.) 

It  cannot  be  too  clearly  stated 
that  the  principle  involved  in  the 
foregoing  examples  is  not  applicable 
only  to  items  which  can  be  ear-marked 
as  having  some  relation  to  one  another. 
For  instance,  it  has  been  stated  that  a 
provision  against  bad  debts  is  not  a 
real  surplus  to  the  extent  of  any  known 
bad  debts  appearing  as  assets,  but 
assuming  there  are  no  bad  debts  a 
provision  against  them  would  never- 
theless be  affected  by  the  depreciation 
of  any  other  asset  for  which  provision 
had  not  been  made,  the  requirements 
of  the  definition  of  a  surplus  being  the 
maintenance  of  the  true  value  of  all 
the  assets. 

{d)  Funds  of  a  Life  Assurance  Company. 
In  ' '  level  premium  ' '  companies,  as 
distinct  from  "  assessment "  companies, 
the  equalisation  of  the  premiums  paid 
by  the  assured  necessitates  a  payment 
by  a  policy-holder  in  earlier  years  in 
excess  of  actual  requirements,  and  in 
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later  years  the  reverse  is  the  case. 
Thus  the  apparent  surplus  is  required 
to  provide  against  the  "  short 
premium?  "  in  the  future.  Moreover, 
the  amount  actually  in  "reserve"  in 
the  commercial  sense  implied  by  the 
definition,  is  not  attempted  in  the 
ordinary  Balance  Sheet,  this  being 
shown  in  the  valuation  Balance  Sheet. 
[See  Life  Assurance  Companies,  Life 
Assurance  Acts.) 
(e)  Reserve  of  a  Fire  Insurance  Company. 
This  is  a  real  surplus  to  the  extent  only 
that  it  exceeds  all  premiums  paid  in 
advance,  and  a  proportion,  say  one- 
third,  of  the  annual  premiums  as  a 
provision  against  unexpired  risks.  The 
same  applies  to  a  Marine  Insurance 
Company.     [See  Unexpired  Risks.) 

The  distinction  between  a  surplus  and  a 
reserve  may  now  be  dealt  with. 

What  is  a  Reserve  ?  What  is  a  Reserve 
Fund  ? 

It  must  be  emphasised  that  these  questions 
are  not  (i)  ought  a  company  or  other  concern 
to  withhold  a  certain  proportion  of  its  profits 
or  surplus,  instead  of  distributing  the  whole 
in  dividends  or  otherwise  ?  And  (2)  ought  a 
company,  having  so  reserved  profits,  to 
utilise  them  in  its  business  or  invest  them  in 
"  outside  "  securities  ? 

These  latter  are  purely  administrative 
questions,  matters  for  the  management. 

It  might  be  deemed  improper  for  a  banking 
company  to  purchase  real  estate  with  its  sur- 
plus funds,  thereby  diminishing  its  more  easily 
realisable  securities  ;  on  the  other  hand  it 
might  be  considered  bad  finance  for  an 
industrial  concern  to  invest  a  large  sum  in 
Consols  at  the  low  rate  of  interest  resulting 
therefrom,  when  that  money  could  be  more 
advantageously  employed  in  purchasing  goods 
for  the  business  on  cash  instead  of  on  credit 
terms,  in  that  the  savings  from  discounts  and 
better  prices  would  considerably  exceed  the 
interest  on  the  Consols.  But  these  con- 
siderations do  not  affect  the  question. 
"What  is  a  reserve"?  Whether  a  given 
concern  should  or  should  not  have  a  reserve 
or  a  reserve  fund  is  a  matter  for  directors, 
shareholders,  or  managers  to  decide  according 
to  circumstances      But  whether  all  concerns 


should  describe  as  a  reserve  or  reserve  fund 
their  undivided  profits  irrespective  of  the 
state  in  which  they  exist  is  a  matter  not  only 
for  directors  and  shareholders,  but  for 
creditors — in  fact,  for  the  general  public. 

The  mere  withholding  of  distributable 
profits  from  shareholders  does  not  of  itself 
create  a  reserve  asset ;  the  assets  so  withheld, 
or  their  equivalent,  must  already  exist  in,  or 
else  be  subsequently  placed  in,  a  state  of 
preparedness  in  order  to  constitute  a  true 
reserve  fund. 

The  reservation  of  profits  which  might 
legally  be  distributable  is  one  act ;  the 
creation  of  a  reserve — an  asset  held  as 
a  hostage  for  contingencies — is  distinctly 
another. 

In  the  majority  of  cases  the  "  setting 
aside ' '  will  necessitate  a  change  in  the 
nature  of  some  asset  or  assets.  The  change 
itself  has  nothing  to  do  with  bookkeeping. 
The  bookkeeping  record  of  the  decision  to 
reserve  is  admittedly  effected  by  a  transfer 
from  Profit  and  Loss  Account,  but  a  reserve 
cannot  be  created  by  Journal  entry.  This 
credit  balance,  this  index  to  certain  assets,  is 
not  a  reserve.  Something  varying  with  cir- 
cumstances quite  distinct  from  bookkeeping 
must  be  carried  out  in  connection  with  the 
assets  in  order  to  create  the  reserve. 

Assuming,  for  the  sake  of  clearness,  a 
company  without  liabilities,  excepting  to  the 
shareholders,  we  have  in  its  Balance  Sheet 
assets  which  constitute  (i)  the  capital  as  legally 
defined  and  (2)  the  undivided  profits,  whether 
the  latter  in  whole  or  part  be  termed  reserve, 
surplus,  or  balance  of  Profit  and  Loss 
Account. 

The  classification  of  the  assets,  whereby 
their  various  characters  are  distinguished,  is 
effected  on  the  "  asset  side  "  of  the  Balance 
Sheet. 

The  origin  of  the  assets,  so  far  as  regards 
amount,  i.e.,  whether  derived  from  paid-up 
capital  or  from  profits  earned  but  undis- 
tributed, is  stated  on  the  other  side. 

Regarding  a  Reserve,  Reserve  Fund, 
Surplus,  Margin  or  rest  as  an  asset,  and 
regarding   the    credit    balance    bearing    the 
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particular  name  merely  as  a  record  of   its 
dimensions,  there  may  be  inter  alia 
(i)  A  reserve  against  contingencies. 

(2)  A  reserve  for  the  purpose  of  equalising 
dividends. 

(3)  A  reserve  for  the  purpose  of  repairing 
and  maintaining  the  property  of  the 
concern. 

(4)  A  reserve  against  the  future  deprecia- 
tion of  capital  assets,  and 

(5)  A  reserve  for  the  purpose  of  providing 
working  capital  in  excess  of  the  legal 
capital  upon  which  dividends  are 
payable. 

The  first  three  classes  above  are  stated  in 
Table  A  annexed  to  the  Companies  Act  1862, 
and  they  were  in  Table  B  of  the  previous  Act. 
They  obviously  necessitate  the  maintenance 
of  assets  representing  the  reserves  in  such  a 
form  or  state  that  they  can  be  applied  to 
those  purposes  as  and  when  required. 

The  Gas  Works  Clauses  Act  1847,  and  the 
Water  Works  Clauses  Act  of  the  same  year, 
both  expressly  provide  for  the  investment  of 
the  profits  in  excess  of  the  prescribed  rate  of 
dividend,  for  the  purpose  of  equalising  divi- 
dends and  meeting  any  possible  extraordinary 
claims. 

A  certain  pompany  raises  capital  to  the 
extent  of  ^50,000,  and  borrows  ;^20,ooo  on 
debentures ;  ;^78,ooo  is  expended  in  pur- 
chasing and  developing  a  given  property. 
The  extra  money  (/8,ooo)  required  is  raised 
by  means  of  a  "floating"  overdraft  at  the 
bank.  A  profit  of  ;^i,5oo  is  made  during  the 
first  year  the  property  has  been  working. 
This  is  not  distributed  in  dividend,  because 
the  bank  declines  to  lend  for  that  purpose ; 
yet  a  balance  sheet  will  duly  appear  as 
under : — 


Capital  and  Liabilities. 

Capital  . .      £50,000 

Debentures  . .  20,000 
Bank  Overdraft  6,500 
Reserve  Fund  (!)      1,500 


£78,000 


Assets. 

Property— at  Cost 

plus  Expenses  of 

Development  , .  £77,500 
Office  Fittings, etc.  500 


£78,000 


Assuming  the  property  to  be  fully  worth 
the  value  stated,  there  is  certainly  a  surplus  of 
assets  representing  undivided  profits,  which 
has  been  applied  in   the  reduction   of  the 


indebtedness  to  the  bank,  but  there  is  no 
reserve  asset.  The  concern  could  not  pay  a 
debt  of  ;^io  except  upon  the  sufferance  of 
the  bank  authorities.  The  company  has 
no  reserve  fund  at  all. 

Numerous  instances  have  occurred  where 
companies  have  possessed  so-called  reserves 
[i.e.,  credit  balances  bearing  that  name),  but 
they  have  none  the  less  become  embarrassed, 
although  a  really  available  reserve  {i.e.,  asset) 
of  half  the  amount  of  the  nominal  credit 
balance  bearing  that  name  would  have 
sufficed  to  carry  the  concern  through  its 
financial  difficulties. 

The  difficulties  in  connection  with  a  proper 
comprehension  of  this  subject  appear  to 
result  mainly  from  the  confusion  of  distinct 
issues. 

As  already  stated,  the  valuation  of  the 
assets  of  a  company  for  the  purpose  of  a 
Balance  Sheet  may,  to  some  extent,  be  the 
subject-matter  of  opinion,  but  once  this  has 
been  agreed  upon  the  question  as  to  whether 
a  surplus  exists  or  not  may  be  materially 
governed  by  a  general  definition ;  but  the 
question  as  to  the  form  in  which  a  surplus 
should  exist  in  order  that  it  may  afford  the 
highest  degree  of  utility — the  question  as  to 
whether  an  actual  surplus  should  be  a  surplus 
simpliciteY  or  a  surplus  which  allows  of  the 
maintenance  of  a  reserve  asset — must  neces- 
sarily be  dependent  upon  and  vary  with  the 
circumstances  of  each  case, 

A  given  concern  may  have  a  very  large 
surplus  of  assets  over  its  paid-up  capital  and 
liabilities,  and  yet  have  none  of  that  surplus 
in  such  a  form  that  it  can  be  relied  upon  as  a 
reserve  asset  to  meet  a  contingency.  This 
arises  from  the  fact  that  the  surplus  either 
upon  its  creation  had  become,  or  subse- 
quently became,  merged  in  the  general  assets 
of  the  concern — possibly  "locked"  assets. 
The  value  of  these  assets,  taking  the  Balance 
Sheet  on  the  basis  of  a  going  concern,  might 
be  a  reasonable  one,  and  the  surplus  as  a 
consequence  might  fairly  be  deemed  to  exist, 
but  there  is  no  reserve,  no  asset  to  resort  to 
in  the  event  of  a  contingency. 

On  the  other  hand,  a  company  may  have 
a  reserve  asset  in  so  far  as  it  exists  in  the 
form  of  cash  or  is  invested  in  easily  realisable 
securities,  and  yet  it  has  in  reality  no  surplus. 
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because  the  reserve  asset  forms  part  of  the 
original  capital,  or,  having  arisen  from  a 
surplus,  such  surplus  has  since  ceased  to 
exist  because  of  a  subsequent  shrinkage  in 
the  value  of  other  assets  of  the  company, 
whereby  the  value  of  its  total  assets  has 
fallen  short  of  the  liabilities  and  paid-up 
capital. 

A  concern  may  have  a  reserve  asset 
without  possessing  a  surplus,*  and  it  may 
have  a  surplus  but  no  reserve  ;  and  the  mere 
circumstances  that  reserves  generally 
originate  in  undivided  profits  and  disappear 
because  of  subsequent  shrinkages  are  not 
inconsistent  with  this  proposition. 

If  the  assets  which  represent  these  undi- 
vided profits  are  absolutely  necessary  under 
normal  conditions,  and  become  merged 
immediately  in  the  trading  assets  of  the 
concern,  they  assuredly  constitute  a  surplus, 
but  they  cannot  be  relied  upon  as  a  reserve. 
On  the  other  hand,  that  surplus  may  con- 
stitute a  reserve,  because  of  (i)  the  form  in 
which  it  exists,  (2)  the  nature  of  the  contin- 
gencies which  may  arise,  and  (3)  because  the 
surplus  is  in  excess  of  7iormal  requirements ;  so 
for  these  reasons  under  certain  circumstances 
there  may  be  a  reserve  asset,  although  the 
concern  in  question  may  not  possess  a 
surplus  of  assets  over  its  paid-up  capital  and 
liabilities. 

A  reserve  fund  will  be  affected  by  the 
following  events  or  circumstances  : — 

(i)  A  shrinkage  in  the  value  of  the  asset 
which  constitutes  the  fund. 

(2)  The  conversion  of  the  asset  to  an  inap- 
propriate state,  having  regard  to  the  nature 
of  the  contingencies  likely  to  arise. 


(3)  The  variation  of  the  nature  of  such 
contingencies,  so  that  assets  previously 
appropriate  as  a  reserve  become  inappro- 
priate. 

(4)  Permanent  utilisation  in  the  ordinary 
course  of  business  of  the  assets  previously 
constituting  the  reserve,  so  that  on  a  con- 
tingency arising  they  would  not  be  available 
to  meet  special  requirements. 

An  asset  necessarily  employed  in  carrying 
on  the  operations  of  the  business  so  that  it 
cannot  be  released  or  lost  without  detriment 
to  the  existing  standard  of  working  does  not 
constitute  a  reserve,  even  though  its  origin 
and  present  existence  may  be  attributable  to 
a  surplus,  i.e.,  to  undivided  profits  of  the 
past.  An  asset  which  can  be  released, 
realised,  or  converted,  so  that  a  loss  or  a 
fresh  requirement  to  an  extent  not  exceeding 
its  value  may  be  met  without  that  event 
impairing  the  degree  of  effectiveness  pre- 
viously existing,  constitutes  a  reserve. 

Secret,  Hidden,  or  Inner  Reserve. — This  is  a 
form  of  undisclosed  surplus,  and  may  arise 
in  various  ways  : — 

(i)  An  excessive  provision  against  depre- 
ciation or  losses  from  bad  debts,  the  amount 
of  such  provision  being  deducted  from  the 
value  of  the  asset  in  the  Balance  Sheet. 

(2)  Maintenance  of  assets  at  cost  (without 
remark)  which  have  permanently  increased 
in  value,  such  as  lands  and  buildings  and 
investments  in  stocks  and  shares. 

(3)  Omission  of  assets  from  the  Balance 
Sheet,  on  the  plea  that  "it  is  so  much  more 
to  the  good,"  e.g.,  the  omission  in  a  bank 
Balance  Sheet  of  any  amount   representing 


*  Since  this  article  was  written  the  Court  of  Appeal,  in  sanctioning  the  scheme  for  reduction  of  capital  in  the 
matter  of  7n  re  Hoare  &  Co.  (Jime  1904),  clearly  recognised  Capital  and  Reserve  (or  Surplus)  from  the  point  of  view  of 
Assets  and  not  Credit  Balances.  If  the  Reserve  or  Surplus  depended  upon  the  continued  existence  of  Credit  Balances 
obtained  by  setting  Assets  against  Liabilities  and  Capital,  then  it  follows  that  if  there  is  no  excess  {a  fortiori  li  there 
be  a  large  deficiency)  there  can  be  no  reserve  or  surplus  assets,  and  the  scheme  sanctioned  by  the  Court  could  not 
have  been  carried  oat,  for  a  Reserve  which  depended  for  its  existence  upon  an  excess  of  assets  could  not  be  charged 
with  a  proportion  of  a  deficiency  and  yet  leave  a  balance  of  such  (so-called)  Reserve  if  the  very  existence  of  such 
deficiency  is  to  be  regarded  as  evidence  of  the  non-existence  of  such  Reserve.  But  if  the  assets  of  a  concern  (whether 
capable  of  being  ear-marked  or  not)  be  regarded  as  partly  Capital,  partly  Capital  reserved  out  of  profits,  and  partly 
borrowed  Capital  (the  latter  being  the  proceeds  of  credit  obtained  and  the  amount  of  assets  necessary  to  discharge 
liabilities),  the  decision  of  the  Court  of  Appeal  in  the  case  referred  to  can  be  more  readily  followed.  That  portion  of 
the  assets  required  for  liabilities  must  be  disregarded  in  dealing  with  the  apportionment  of  losses,  and  the  losses 
must  be  apportioned  as  between  those  assets  representing  capital  (strictly  so-called)  and  those  which  represent 
Capital  reserved  out  of  profits.  If  the  assets  representing  the  Reserve  have  been  utilised  in  the  business  so  that  no 
distinction  can  be  drawn  between  assets  representing  Capital  (strictly  so-called)  and  reserved  assets,  then  the  loss  is 
apportionable  rateably  against  the  two  funds.  If,  however,  the  Capital  reserved  out  of  profits  has  not  been  utilised 
in  the  business,  but  has  been  specifically  set  aside  so  that  it  is  always  capable  of  being  ear-marked,  and  is  always  a 
reserved  asset  in  the  true  sense  of  the  term,  then  it  also  follows  that  as  between  the  three  classes  of  assets  already 
referred  to,  namely,  Capital  (strictly  so-called),  Capital  reserved  out  of  profits,  and  Capital  representing  the  proceeds  of 
credit  obtained  by  the  company,  the  losses  clearly  cannot  be  charged  against  those  required  for  creditors  while  there  is 
any  fund  representing  Capital  (strictly  so-called),  nor  can  the  losses  be  charged  against  the  a'ssets  representing  the 
ear-marked  Reserve  Fund,  if  such  fund  has  remained  intact,  but  they  must  be  wholly  charged  by  way  of  reduction 
of  Capital  (with  the  sanction  of  the  Court)  against  that  fund  representing  Capital  (strictly  so-called). 
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the  bank  premises,  or  the  inclusion  of  such 
an  asset  at  a  merely  nominal  sum,  the  whole 
or  part,  as  the  case  may  be,  of  the  proper 
sum  representing  the  asset  having  been 
written  off  out  of  the  profits  of  past  years. 

This  practice  cannot  be  recommended,  for 
it  is  quite  as  incorrect  in  principle  to  under- 
state a  company's  position  as  it  is  to  overstate 
it ;  and  as  an  indirect  result  at  least,  a  share- 
holder might  be  induced  to  part  with  his 
shares  at  a  less  price  than  their  real  value. 
Furthermore,  as  a  Balance  Sheet  is  intended 
to  show  the  assets  of  a  concern  it  should 
show  all,  so  that  the  auditor  or  a  shareholder 
may  trace  any  particular  item. 

The  motive  prompting  the  non-disclosure 
of  a  part  of  the  profits  of  a  concern  so  as  to 
create  a  surplus  which  is  not  set  out  on  the 
Balance  Sheet  is  to  provide  for  future  losses 
of  a  special  character  without  disclosing  the 
effect  of  the  same  upon  the  resources  of  the 
concern.  Under  ordinary  circumstances  a 
special  loss  would  reduce  the  profits  for  the 
current  period  or  diminish  the  disclosed 
surplus,  but  by  the  maintenance  of  a  secret 
surplus  or  reserve  a  concern  may  sustain  and 
provide  against  an  exceptional  loss  without 
exposing  the  fact  upon  the  face  of  its  pub- 
lished accounts.  Leading  accountants, 
having  special  knowledge  of  banking 
accounts  report  approvingly  of  the  practice 
among  the  principal  bank?  of  the  country. 
It  is,  however,  conceivable  that  a  steady 
dividend  might  be  declared  and  paid  by  a 
concern  for  years  despite  a  declining  busi- 
ness, by  gradually  absorbing  a  previously 
existing  secret  reserve,  and  thereby  the 
shares  might  command  buyers  at  possibly 
enhanced  prices,  whereas  as  a  matter  of  fact 
such  shares  were  annually  deteriorating  in 
value. 

[This  article  was  contributed  to  the 
"Encyclopaedia  of  Accounting,"  and  is 
reproduced  here  by  permission.] 

{See  Sinking  Fund.) 

Residual  Products.  —  The  residue  of 
materials  which  have  been  used  for  the 
production  of  primary  commodities,  e.g., 
the  residual  products  arising  from  the 
manufacture  of  gas,  are  coke,  breeze,  tar 
and  ammoniacal  liquor.  The  proceeds  of 
sale  or  value  of  residual  products  operate  to 


reduce  the  cost  of  the  raw  materials  consumed 
in  the  production  of  the  primary  commodity 
or  commodities. 

Residual  Value. — The  ultimate  selling  value 
of  a  particular  property  when  worn  out  or 
superseded.  It  is  also  referred  to  as  the 
"break-up  value"  or  "  scrap  value."  {See 
Depreciation.) 

Residuary  Account. — An  account  whereby 
the  amount  of  the  residue  of  a  deceased 
person's  estate  is  ascertained,  enabling 
the  necessary  duties  to  be  paid,  where 
payable. 

Residuary  Devisee. — The  person  named  in 
a  will  to  take  over  all  the  real  property 
remaining  after  satisfying  the  other  devisees. 
A  residuary  devise  will  include  all  specific 
devises  which  have  failed,  unless  a  contrary 
intention  appear  in  the  will. 

Residuary  Legatee. — The  person  to  whom 
the  surplus  of  the  personal  estate  (remaining 
after  payment  of  all  debts  and  particular 
legacies)  is  bequeathed  by  the  testator.  This 
is  sometimes  termed  the  residuary  bequest. 

The  Act  of  I  William  IV.,  chap.  40,  provides 
' '  that  when  any  person  shall  die,  having  by  his 
' '  or  her  will  or  any  codicil  or  codicils  thereto 
"  appointed  any  person  or  persons  to  bs  his 
"  or  her  executor  or  executors,  such  executor 
"  or  executors  shall  be  deemed  by  Courts  of 
"  Equity  to  be  a  trustee  or  trustees  for  the 
"  person  or  persons  (if  any)  who  would  be 
"  entitled  to  the  estate  under  the  Statute  of 
"Distributions  in  respect  of  any  residue  not 
"  expressly  disposed  of,  unless  it  shall  appear 
"  by  the  will  or  any  codicil  thereto  that  the 
"  person  or  persons  so  appointed  executor  or 
"  executors  was  or  were  intended  to  take  such 
"  residue  beneficially. 

"Provided  also  that  nothing  herein  con- 
* '  tained  shall  affect  or  prejudice  any  right  to 
"  which  any  executor,  if  this  Act  had  not 
"been  passed,  would  have  been  entitled,  in 
"  cases  where  there  is  not  any  person  who 
"  would  be  entitled  to  the  testator's  estate 
**  under  the  Statute  of  Distributions  in  respect 
"  of  any  residue  not  expressly  disposed  of." 

In  the  event  of  there  being  no  next-of-kin, 
the  executor  will  be  deemed  a  trustee  for  the 
Crown  for  such  portion  only  of  theundisposed- 
of  residue  as  would  not  (even  before  the  Act) 
have  belonged  to  the  executor  beneficially. 

DD 
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Residue.— The  surplus  of  a  deceased  person's 
estate  remaining,  after  discharging  all  the 
liabilities  attached  thereto.  {See  Residuary 
Legatee.) 

Resolution. — A  decision  ;  a  declaration  passed 
by  a  body  of  persons  in  meeting  assembled. 

Bankruptcy  Acts  1883  and  1890. 
(i)  Resolution   means    "ordinary    resolu- 
tion." 

(2)  Ordinary  Resolution.  —  A  resolution 
passed  by  a  majority  in  value  of  the  creditors 
present,  personally  or  by  proxy,  at  a  meeting 
of  creditors,  and  voting  on  the  resolution. 
(1883  Act,  section  168.) 

Note. — A  single  creditor  may  constitute  the 
"majority"  necessary  to  pass  an  ordinary 
resolution. 

(3)  Special  Resolution.— A  resolution  passed 
by  a  majority  in  number  and  three-fourths 
in  value  of  the  creditors  present,  personally 
or  by  proxy,  at  a  meeting  of  creditors,  and 
voting  on  the  resolution.     {Ibid) 

Note. — A  special  resolution  is  required:— 
{a)  To   appoint  a   trustee  other   than  the 

Official   Receiver    in   summary  cases. 

(Section  121.) 

{b)  When  it  is  desired  to  make  an  allow- 
ance to  a  bankrupt  out  of  his  property, 
in  some  form  other  than  in  money,  in 
support  of  himself  and  his  family  or  in 
consideration  of  his  services  in  connec- 
tion with  the  winding-up  of  his  estate. 
(Rule  296.) 

{c)  When  the  creditors  desire  the  Official 
Receiver  to  remove  the  special 
manager.     (Rule  331.) 

(4)  Resolution  to  approve  of  a  Composition  or 
Scheme  of  Arrangement. — A  resolution  passed 
by  a  majority  in  number  and  three-fourths 
in  value  of  all  the  creditors  who  have  proved 
their  debts.  Any  creditor  who  has  proved 
his  debt  may  assent  to  or  dissent  from  the 
proposed  resolution  by  a  letter  in  the  pre- 
scribed form,  addressed  to  the  Official 
Receiver  so  as  to  be  received  by  him  not 
later  than  the  day  preceding  the  meeting,  and 
any  such  assent  or  dissent  shall  have  effect 
as  if  the  creditor  had  been  present  and  had 
voted  at  the  meeting.  (1890  Act,  section  3.) 
For  the  purpose  of  determining  whether  this 


resolution  has  been  passed  by  the  necessary 
majority,  creditors  who  have  proved  their 
debts  and  whose  proofs  are  admitted,  but  do 
not  vote  on  the  debtor's  proposed  scheme, 
are  counted  as  having  voted  against  it. 

Companies  Acts  1862  et  seq. 

The  various  forms  of  resolution  provided 
by  these  Acts  for  companies  registered  there- 
under are : — 

(i)  Ordinary  Resolution.  —  A  resolution 
passed  by  a  (simple)  majority  of  such  mem- 
bers of  the  company  for  the  time  being 
entitled,  according  to  the  regulations  of  the 
company,  to  vote,  as  may  be  present  at  any 
general  meeting  in  person  or  by  proxy — in 
cases  where  by  such  regulations  proxies 
are  allowed. 

(2)  Extraordinary  Resolution. — A  resolution 
passed  by  a  majority  consisting  of  not  less 
than  three-fourths  of  such  members  of  the 
company  for  the  time  being  entitled, 
according  to  the  regulations  of  the  company, 
to  vote,  as  may  be  present  at  any  general 
meeting  in  person  or  by  proxy — in  cases 
where  by  the  regulations  of  the  company 
proxies  are  allowed.  (1862  Act,  sections  51 
and  129.)  The  notice  calling  the  meeting  at 
which  it  is  proposed  to  submit  an  extra- 
ordinary resolution  must  specify  "  the  inten- 
tion to  propose  such  resolution."  It  is,  there- 
fore, desirable,  in  order  to  comply  strictly 
with  the  Act,  to  set  out  the  resolution  in  the 
notice. 

There  is  no  provision  for  filing  with 
the  Registrar  copies  of  extraordinary 
resolutions  (as  in  the  case  of  special  resolu- 
tions), but  where  a  company  passes  an 
extraordinary  resolution  to  the  effect  ' '  that 
• '  it  has  been  proved  to  their  satisfaction  that 
"  the  company  cannot  by  reason  of 
"its  liabihties  continue  its  business,  and 
"  that  it  is  advisable  to  wind  up  the  company 
'*  voluntarily,"  it  is  usual  to  file  a  copy  there- 
of with  the  Registrar,  so  that  (i)  he  may 
have  a  complete  record  of  the  company's 
proceedings,  and  (2)  the  demand  for  sub- 
sequent annual  returns  may  be  avoided.  But 
an  extraordinary  resolution  to  wind  up  must 
be  gazetted.     (Section  132.) 

(3)  Special  Resolution.  —  A  resolution  (i) 
passed  by  a  majority  consisting  of  not  less  than 
three-fourths  of  such  members  of  the  company 
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for  the  time  being  entitled,  according  to  the 
regulations  of  the  company,  to  vote,  as  may 
be  present  at  any  general  meeting  in  person  or 
by  proxy  (in  cases  where  by  the  regulations  of 
the  company  proxies  are  allowed),  of  which 
meeting  notice  specifying  the  intention  to 
propose  such  resolution  has  been  given,  and 
such  resolution  has  been  (2)  confirmed  by  a 
majority  of  such  members  for  the  time 
being  entitled,  according  to  the  regulations 
of  the  company,  to  vote,  as  may  be  present  in 
person  or  by  proxy  at  a  subsequent  general 
meeting  of  which  notice  has  been  duly  given, 
and  held  at  an  interval  of  not  less  than  four- 
teen clear  days  [i.e.,  exclusive  of  the  day 
of  notice  and  of  the  day  of  meeting),  nor 
more  than  one  month  from  the  date  of  the 
meeting  at  which  such  resolution  was  first 
passed.     (1862  Act,  section  51.) 

It  will  be  observed  that  a  special  resolution 
is  an  extraordinary  resolution  confirmed  by 
an  ordinary  resolution,  and  it  is  desirable 
and  usual  to  state  in  the  notice  calling  the 
first  meeting,  that,  in  the  event  of  the  proposed 
resolution  being  passed  by  the  requisite 
majority,  it  will  be  submitted  for  confirmation 
at  a  second  meeting  to  be  subsequently 
convened. 

It  is  necessary  that  a  separate  notice  be 
issued  for  the  confirmatory  meeting,  for  it 
has  been  held  that  one  notice  for  the  two 
meetings  was  insufficient  notice  of  the  con- 
firmatory (second)  meeting,  as  it  only 
amounted  to  notice  of  a  meeting  which 
would  be  held  in  a  particular  contingency, 
that  is  to  say,  in  the  event  of  the  resolution 
being  passed  at  the  first  meeting. 

An  imperfect  notice  cannot  be  aided  by 
disclosure  at  the  meeting,  for  the  rights  of 
absentees  must  be  regarded  ;  but  under 
certain  circumstances  a  slight  alteration  of 
the  original  resolution  may  be  made  at  the 
first  meeting.  This,  however,  cani^ot  be  done 
at  the  subsequent  or  confirmatory  meeting, 
the  notice  convening  which  must  contain  the 
terms  of  the  resolution  as  amended  and 
passed,  leaving  no  power  of  subsequent 
modification,  so  that  the  second  meeting 
must  either  confirm  or  reject  the  resolution. 

A  special  resolution  is  deemed  to  have  been 
passed  as  at  the  date  of  the  confirmatory 
meeting. 


At  either  of  the  meetings  (called  to  consider 
a  proposed  special  resolution)  unless  a  poll  is 
demanded  by  at  least  five  members,  a  declara- 
tion by  the  chairman  that  the  resolution  has 
been  carried  shall  be  deemed  conclusive 
evidence  of  the  fact,  without  proof  of  the 
number  or  proportion  of  the  votes  recorded 
in  favour  of  or  against  the  same  (but  see  infra) ; 
notice  of  any  meeting  shall,  for  the  purposes 
of  this  section,  be  deemed  to  be  duly  given 
and  the  meeting  to  be  duly  held  whenever 
such  notice  is  given  and  meeting  held  in 
manner  prescribed  by  the  regulations  of  the 
company  ;  in  computing  the  majority  under 
this  section,  when  a  poll  is  demanded, 
reference  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  by  the 
regulations  of  the  company  (1862  Act,  section 
51)  ;  and  in  default  of  any  regulations  as  to 
voting,  every  member  shall  have  one  vote 
(section  52.) 

The  chairman's  declaration  that  a  special 
resolution  has  been  passed  is  not  conclusive 
if  it  shows  on  the  face  of  it  that  the  statutory 
majority  has  not  been  obtained  [Re  Cavatal 
[Neiv)  Mines  (1902)  2  Ch.  498.) 

A  copy  of  any  special  resolution  that  is 
passed  by  a  company  must  be  printed  and 
forwarded  to  the  Registrar  of  Joint  Stock 
Companies  within  15  days  from  the  con- 
firmatory meeting,  and  where  the  company 
has  registered  special  articles  of  association  a 
printed  copy  of  every  special  resolution  must 
be  annexed  to  every  copy  of  the  articles  of 
association  issued  after  the  passing  of  the 
resolution.  Where  the  company  has  adopted 
Table  A,  a  printed  copy  of  the  special  resolu- 
tion must  be  forwarded  to  any  member  of  the 
company  who  may  request  same,  on  payment 
of  one  shilling,  or  any  less  sum  the  company 
may  direct.  Non  compliance  with  these 
provisions  renders  the  officers  of  the  com- 
pany liable  to  heavy  penalties.  (1862  Act, 
sections  53  and  54.) 

The  principal  matters  for  which  a  special 
resolution  is  necessary  are  to  obtain  a 
company's  assent 

(i)  To  alter  its  articles  of  association  ; 

(2)  To  reduce  its  capital  ; 

(3)  To  reserve  part  of  the  uncalled  capital 
for  the  purposes  of  winding-up  ; 
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(4)  To  alter  its  objects  ; 

(5)  To  alter  its  name  ; 

(6)  To  be  wound  up  voluntarily  or  by  the 
Court. 

The  publicity  required  of  special  and 
extraordinary  resolutions  respectively  may 
be  summarised  thus  :  — 

Special  Resolution  : — 

(a)  Register    a     copy    of    every    such 

resolution  with  Registrar    of    Joint 

Stock  Companies  within  15  days. 
(6)  Necessary  to  gazette  a  notice  of  a 

special   resolution   to    wind   up  the 

company  voluntarily. 

Extraordinary  Resolution  : — 

(a)  Not  necessary  to  register  a  copy 
with  Registrar,  but  where  the 
resolution  is  to  wind  up  the  com- 
pany voluntarily  it  is  advisable  to 
do  so. 

ip)  Necessary  to  gazette  a  notice  of  an 
extraordinary  resolution  to  wind  up 
the  company  voluntarily. 

(4)  Resolution  to  sanction  a  Compromise  or 
Arrangement. — Where  any  compromise  or 
arrangement  is  proposed  between  a  company 
liable  to  be  wound  up  under  the  Act  of  1862 
et  seq.  (which  is  in  the  course  of  being  v»^ound 
up,  either  voluntarily  or  by  or  under  the 
supervision  of  the  Court),  and  the  creditors 
of  such  company  or  any  class  of  such 
creditors,  the  Court  may,  on  the  application 
of  a  creditor  or  the  liquidator,  order  a 
meeting  of  such  creditors  or  class  of  creditors ; 
and  if  a  majority  in  number  representing 
three-fourths  in  value  of  such  creditors  or 
class  of  creditors  present,  either  in  person  or 
by  proxy  at  such  meeting  shall  agree  to  any 
arrangement  or  compromise,  such  arrange- 
ment or  compromise  shall,  if  sanctioned  by 
the  Court,  be  binding  on  all  such  creditors 
or  class  of  creditors  (as  the  case  may  be) ,  and 
also  on  the  liquidator  and  the  contributories 
of  the  company.  (Joint  Stock  Companies 
Arrangement  Act  1870.) 

Previous  to  this  Act,  the  majority  of  the 
creditors  of  a  company  which  was  being 
wound  up  by  the  Court  had  no  power  to  bind 
the  minority  to  accept  a  composition  or 
arrangement ;    and,   although    the   majority 


of  the  creditors  of  a  company  in  voluntary 
winding-up  have  such  a  power,  under  section 
136  of  the  Act  of  1862,  the  power  conferred 
by  the  Act  of  1870  can,  in  most  cases,  be 
more  readily  and  effectually  exercised. 

The  Act  of  1900  extends  the  Act  of  1870  to 
members,  hut  the  Court  will,  no  doubt,  protect 
dissentient  members  on  the  lines  of  section 
161  of  the  Act  of  1862.  {See  Arrangements 
(Joint  Stock  Companies).) 

At  a  meeting  of  creditors  a  resolution 
shall  be  deemed  to  be  passed  when  a 
majority  in  number  and  value  of  the 
creditors  present,  personally  or  by  proxy, 
and  voting  on  the  resolution,  have  voted  in 
favour  of  the  resolution,  and  at  a  meeting 
of  the  contributories  a  resolution  shall  be 
deemed  to  be  passed  when  a  majority  in 
number  and  value  of  the  contributories 
present,  personally  or  by  proxy,  and  voting 
on  the  resolution,  have  voted  in  favour  of 
the  resolution,  the  value  of  the  contributories 
being  determined  according  to  the  number 
of  votes  conferred  on  each  contributory  by 
the  regulations  of  the  company.  (Winding- 
up  Rules  1903,  Rule  127.) 

[See  Proxy,  Vote,  Voting  Letter.) 

Res  perit  domino.— The  loss  falls  on  the 
owner.  The  Sale  of  Goods  Act  (section  20) 
provides  that,  tmless  otherwise  agreed,  goods 
which  have  been  sold  remain  at  the  seller's 
risk  until  the  property  therein  is  transferred  to 
the  buyer,  but  when  the  property  therein  is 
transferred  to  the  buyer,  the  goods  are  at  the 
buyer's  risk,  whether  delivery  has  been  made  or 
not,  provided: — 

(i)  That  where  delivery  has  been  delayed 
through  the  fault  of  either  buyer  or  seller, 
the  goods  are  at  the  risk  of  the  party  in 
fault  as  regards  any  loss  which  might 
not  have  occurred  but  for  such  fault. 

(2)  That  nothing  in  this  section  shall  affect 
the  duties  or  liabilities  of  either  seller 
or  buyer  as  a  bailee  of  the  goods  of  the 
other  party. 

Respondentia. — See  Bottomry  Bond. 

Rest. — This  term  in  the  weekly  return  of  the 
Bank  of  England  signifies  the  balance  of 
assets  over  liabilities,  including  proprietors' 
capital,  and  consists  of  the  undivided  profits 
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of  the  bank,  and  is  to  that  extent  a  reserve 
against  such  contingencies  as  may  arise. 

The  term  is  also  used  to  denote  a  "  break  " 
in  a  current  account  by  striking  the  balance 
thereof,  particularly  in  connection  with 
accounts  involving  interest.  If  the  conditions 
of  an  account  were  (say)  5  per  cent,  in  annual  j 
rests,  the  result  would  be  that  every  year  the 
amount  of  interest  would  be  inserted  in  the 
account,  and  be  henceforth  treated  as  prin- 
cipal, i.e.,  compound  interest  would  ensue. 
So,  if  the  conditions  as  to  interest  were  half- 
yearly  rests,  the  interest  would  be  "  capital- 
ised "  half-yearly,  and  so  on.     [See  Interest.) 

Restraint  of  Princes.— Forcible  interference 
by  the  Government  of  a  State  or  country  by 
taking  possession  of  a  ship  and  its  cargo  by 
arrest,  blockade,  or  embargo. 

Restraint  of  Trade.— A  contract  in  general 
restraint  of  trade — that  is,  that  a  party  shall 
not  carry  on  a  particular  trade  at  all — is 
void  on  the  ground  of  public  policy,  but 
contracts  in  partial  restraint  of  trade  — that 
is,  limited  to  a  particular  time  or  a  particular 
area — are  good,  if  otherwise  reasonable. 

There  must  be  consideration  for  the  re- 
straint, even  though  the  contract  be  under 
seal.  The  reason  for  this  exception  to  the 
rule  as  to  deeds  arises  from  the  fact  that 
consideration  is  looked  upon  as  an  element  of 
the  reasonableness  of  the  transaction. 

In  the  case  re  Nordenfeldt  (1894)  an  agree- 
ment for  total  restraint  was  upheld  ;  but  the 
circumstances  there  were  exceptional,  and 
this  decision  does  not  affect  the  general  rule. 

{Sec  Goodwill.) 

Restraint  on  Anticipation.— Where  pro- 
perty is  settled  on  a  married  woman,  it  is 
usual  to  impose  a  restraint  on  her  power  of 
dealing  with  her  interest  therein,  e.g.,  by  way 
of  mortgage,  charge,  or  assignment,  or  of 
anticipating  receipt  of  income.  Where  such 
a  limitation  is  imposed,  the  woman  can  only 
receive  the  income  as  it  becomes  due,  and 
cannot  deprive  herself  of  it.  Should  her 
husband  die  this  restraint  ceases,  and  she  can 
deal  with  the  income  absolutely  ;  but  the  re- 
straint will  revive  should  she  marry  again. 
The  Court  has  now  power,  even  where  a 
woman  is  restrained  from  anticipation,  to 
make    a    judgment    or    order    binding    her 


interest  in  any  separate  property,  if  the 
woman  consents  thereto,  and  the  Court  is 
satisfied  that  it  will  be  to  her  benefit  to  do  so. 

Restrictive  Indorsement. —5^^  Indorse- 
ment. 

Retainer. — An  executor,  in  the  event  of  his 
being  a  creditor  of  the  testator,  may  retain 
the  amount  of  his  own  debt  out  of  the 
testator's  legal  assets  in  priority  to  any 
other  debt  of  the  testator's  of  equal  degree. 
This  privilege  is  afforded  to  the  executor 
because  he  cannot  commence  an  action 
against  himself  as  representative  of  the 
deceased  to  recover  his  debt,  and  as  it  is  the 
rule  that  a  creditor  who  sues  for  his  debt 
obtains  priority  of  payment,  it  follows  that 
as  the  executor  could  not  sue,  he  would 
either  be  paid  last,  or  (if  the  estate  were 
insolvent)  lose  his  debt  altogether,  unless  he 
were  allowed  to  retain  it. 

The  right  of  retainer  is  merely  a  form  of 
payment,  and  where  a  creditor-executor  has 
properly  retained  his  debt,  he  is  not  deemed, 
as  regards  other  creditors,  to  have  assets  still 
in  his  hands  to  the  extent  of  such  debt.  [Re 
Fludger,  1898.) 

It  must  be  noted  that  there  can  be  no 
retainer  except  out  of  legal  assets,  and  that  the 
right  can  be  exercised  only  as  against  creditors 
of  equal  degree  with  the  executor.  Further, 
an  executor  who  is  a  simple  contract  creditor 
cannot  retain  his  debt  as  against  a  specialty 
creditor,  notwithstanding  Hinde  Palmer's 
Act  {q.v.).  The  right  of  retainer  has  not 
been  extended  by  the  Land  Transfer  Act  1897 
{q.v.),  although  real  estate  of  the  deceased 
(except  copyholds)  is  now  a  legal  asset.  The 
right  of  retainer  may  be  exercised  notwith- 
standing a  decree  for  administration,  or  for 
the  payment  of  the  assets  into  Court,  for 
neither  of  these,  per  se,  abrogates  the  powers 
of  the  executor.  The  right  may,  however,  be 
defeated  by  that  which  would  necessarily 
supersede  his  functions,  such  as  the  appoint- 
ment of  a  receiver  of  the  estate,  which  can 
only  take  place  where  the  executor  consents 
or  where  he  is  under  a  personal  disability  or 
guilty  of  gross  misconduct.  But  a  receiver 
will  not  be  appointed  merely  to  defeat  the 
executor's  right  of  retainer.  "The  rule  of 
"  the  Court  in  cases  of  retainer  is,  unless  the 
"  party  can  show  a  legal   right  to  retain  we 
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' '  never  give  it  to  him  ;  if  he  can  show  a 
"legal  right  we  never  take  it  from  him." 
[Verney,  M.R.] 

Where  an  order  is  made  under  section  125 
of  the  Bankruptcy  Act  1883  for  the  adminis- 
tration in  bankruptcy  of  the  estate  of  a  person 
dying  insolvent  the  executor's  right  of 
retainer  is  unaffected. 

In  Re  Rhoades  (App.  Cas.  1899)  where  the 
executrix  in  ignorance  of  her  right  of  retainer 
had  gone  so  far  as  to  pay  over  to  the 
Official  Receiver  the  whole  of  the  funds  in 
her  hands,  which  exceeded  the  amount  of  her 
debt  and  had  actually  lodged  a  proof  in 
respect  of  her  claim,  it  was  held  that  she  was 
entitled  to  withdraw  her  proof  and  recover 
the  full  amount  of  her  debt  from  the  Official 
Receiver.  In  the  course  of  his  judgment, 
Lindley,  M.R.,  said  : — 

"  An  executor  has  no  right  to  retain  against 
"  creditors  of  a  higher  degree  than  himself, 
"but  his  right  to  retain  is  a  right  to  with- 
"  draw  from  the  assets  in  his  hands  distribut- 
• '  able  amongst  himself  and  other  creditors 
"  of  equal  degree  enough  to  pay  himself  in 
"  full.  His  right  to  retain  does  not  extend 
"  to  assets  which  he  has  not  got  in  and  which 
"  are  not  in  his  possession,  nor  to  equitable 
"assets;  but  no  question  as  to  these  arises 
"here.  His  right  extends  both  in  law  and 
'*  in  equity  to  all  legal  assets  which  he  has  in 
"  his  hands,  and  there  is  nothing  in  section 
"  125  to  deprive  him  of  this  right." 

An  executor  can  retain  for  a  debt  due  to 
the  firm  of  which  he  is  a  partner,  or  to  joint 
creditors  of  whom  he  is  one. 

If  there  are  two  executors  and  both  are 
creditors  of  equal  degree,  one  executor  cannot 
retain  his  debt  to  the  prejudice  of  his  co- 
executor,  for,  if  the  estate  be  insufficient,  they 
must  abate  rateably. 

An  executor  may  retain  his  debt,  even 
though  it  is  statute  barred,  but  not  where  the 
Court  has  already  declared  the  debt  irre- 
coverable. Nor  can  a  debt  be  retained  which 
is  unenforceable  because  of  the  Statute  of 
Frauds  or  the  Sale  of  Goods  Act. 

The  theory    of    the    doctrine    of  retainer 

applies  to  an  administrator  (who  happens  also 

to  be  a  creditor)  equally  with  an  executor  ;  but, 

in  practice,  letters  of  administration  are  only 

ranted  to  a  creditor  upon  his  undertaking  to 
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Retired  Bill  (of  Exchange.)— To  retire  a 
bill  or  note  is  to  withdraw  it  from  circulation. 
This  is  done  by  any  one  of  the  parties  thereto 
paying  the  holder  and  retaining  the  bill  or 
note  until  maturity.  If  the  bill  or  note  is 
"  retired  "  by  the  acceptor  or  maker  (or  other 
person  primarily  liable)  at  or  after  the  maturity 
of  the  instrument,  it  is  discharged,  and  all 
remedies  on  the  hill  are  extinguished  ;  but  if 
the  party  who  retires  the  bill  is  not  primarily 
liable  thereon,  he  holds  with  all  his  remedies 
intact.  Sometimes  a  bill  is  retired  for  the 
purpose  of  cancellation. 

Returned  Primage.— 5^^  Primage. 

Return  of  Allotment.— S^^  Allotment. 

Returns  Book. — This  is  a  term  of  general 
application,  being  used  in  connection  with 
returned  sales,  returned  purchases,  returned 
sacks,  "empties,"  &c. 

An  auditor  should  require  all  unusual 
allowances  of  substantial  amount  (which  have 
been  passed  through  the  "  returns  "  book  to 
the  credit  of  customers'  accounts)  to  be 
vouched  in  some  manner,  either  (i)  by  the 
written  acknowledgment  of  the  particular 
customers,  or  (2)  by  the  initials  of  the 
principal  or  some  responsible  official  being 
affixed  to  the  entries  in  the  Allowance  Book. 
Defalcations  are  sometimes  successfully 
effected  by  (i)  the  non-accounting  for  moneys 
actually  paid  by  customers,  and  (2)  the 
settlement  of  the  accounts  being  effected  by 
the  passing  to  the  credit  of  the  customers 
unauthorised  ' '  allowances  ' '  to  the  extent 
of  the  moneys  not  accounted  for. 

Revenue. — Income.  In  its  widest  sense  a 
Revenue  Account  deals  with  all  earnings, 
profits,  and  other  income,  on  the  one  hand, 
and  all  charges  against  such  income,  on  the 
other.  In  most  trading  concerns  it  is  neces- 
sary to  classify  the  revenue,  and  the  Revenue 
Account  is  subdivided  accordingly,  e.g.. 
Manufacturing  Account,  Trading  Account, 
and  Profit  and  Loss  Account  [q.v.). 

In  its  application  to  a  joint  stock  company 
the  term  "  Revenue  Account  "  is  restricted  to 
the  record  of  the  sums  available  for  dividend 
and  the  amount  so  distributed.  {See  Depart- 
mental    Accounts,     Gross    Profit,    Income, 
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Manufacturers'     Accounts,     Profit,     Profits 
available  for  Dividend.) 

Reversion. — The  remaining  portion  of  an 
estate,  after  a  grant  (short  of  the  whole  of  the 
estate)  has  been  made  to  another  person  by 
the  owner. 

Reversionary  Interest.— That  which  is  to 
be  enjoyed  at  some  future  time,  when  an  inter- 
mediate interest  has  been  determined. 

Revival  of  the  Statutes  (of  Limitation). 
— See  Acknowledgment  of  Debt. 

Rigging  the  Market. — See  Making  a  Market. 

Rotation. — The  articles  of  association  of  a 
company  registered  under  the  Act  of  1862 
generally  provide  for  the  retirement  annually 
of  one  or  more  of  the  directors  by  rotation. 
The  vacancy  so  created  is  filled  at  the  general 
meeting  of  the  company,  but  the  retiring 
director  is  invariably  eligible  for  re-election. 
The  procedure  and  regulations  as  to  (i) 
retirement,  (2)  re-election,  (3)  how  many 
directors  shall  retire,  and  (4)  how  the  retiring 
directors  shall  be  determined,  depend  upon 
the  terms  of  the  articles  of  association  of 
each  company.  Table  A  contains  provisions 
as  to  "rotation"  for  companies  adopting 
that  table  as  their  regulations. 

Royalty.— A  payment  to  a  patentee  of  an 
agreed  amount  on  every  article  made  or  sold 
(as  the  case  may  be) ,  or  to  an  author  on  every 
copy  of  his  book  published  or  sold. 

In  connection  with  mines,  a  royalty  is  a 
payment  made  by  the  lessee  to  the  lessor,  or 
surface  owner,  for  the  privilege  of  "  getting  " 
the  mineral,  whether  coal  or  otherwise. 

The  amount  of  the  royalty  may  be  arrived 
at  by  charging  either  : — 

(i)  A  fixed  sum  per  ton  raised  ;  or 

(2)  A  fixed  sum  per  acre  worked  ;  or 

(3)  A  sum  varying  with   the   price  of  the 
mineral — that  is,  a  sliding  scale. 

Generally,  however,  the  lessee  is  required 
to  pay  a  minimum  rent  per  annum  of  a 
certain  amount,  merging  in  a  royalty,  whether 
the  mineral  raised  during  the  period  justifies 
it  or  not  ;  in  fact,  such  amount  would  be 
payable  if  the  mine  were  not  worked  at  all. 
This  minimum  rent  is  also  termed  annual 
rent,  fixed  rent,  dead  rent,  certain  rent,  head 
rent,  and  sleeping  rent. 


The  difference  between  the  amount  of 
royalty  actually  due  as  based  on  the  output 
of  mineral,  and  the  amount  of  minimum  rent 
payable  is,  if  the  royalty  be  the  lesser  amount, 
called  "  short  workings  "  or  "  shorts,"  and  is 
treated  as  a  temporary  asset,  where  (as  is 
usually  the  case)  the  lessee  is  allowed  to  recoup 
himself  of  his  payments  in  respect  of  "  short 
workings  "  out  of  future  royalties  which  may 
be  in  excess  of  the  minimum  rent.  This 
right  when  conferred  in  a  lease  is  often 
referred  to  as  the  "average  clause."  Gener- 
ally there  is  a  limited  period  as  regards  the 
right  to  recoup,  but  sometimes  there  is  no 
limit  as  regards  time,  and  in  certain  instances 
the  right  is  even  carried  forward  into  new 
leases.  It  may  happen,  however,  that, 
although  there  is  power  to  recoup  the  short 
workings  out  of  subsequent  "excess  royal- 
ties," the  lessee  may  be  unable  to  fulfil  the 
conditions  which  entitle  him  to  so  recoup 
himself — that  is  to  say,  he  may  be  unable, 
on  account  of  peculiar  or  unforeseen  circum- 
stances, to  raise  sufficient  mineral  to  "  over- 
take "  the  burden  of  the  annual  dead  rent. 

This  being  so,  it  is  inadvisable  to  charge  a 
Short  Working  Account  with  the  payments 
on  that  connection  (thus  relieving  revenue  to 
such  extent)  unless  : — 

(i)  The  lessee  has  full  power  to  recoup 
himself  of  same,  out  of  subsequent 
royalties  in  excess  of  the  dead  rent  ; 
and 

(2)  There  is  every  probability,  as  viewed 
from  the  length  of  lease  and  all  other 
circumstances,  that  the  lessee  will  be 
in  a  position  to  avail  himself  of  such 
power. 

Although  an  average  clause  confers  a  right 
to  recoup  "short  workings"  out  of  future 
"  over  workings,"  it  does  not  permit  of  the 
application  of  the  over  workings  of  ^as/ years 
towards  subsequent  short  workings,  because  of 
the  operation  of  the  minimum  or  dead  rent 
clause. 

A  lessee,  on  paying  any  royalty,  is  entitled 
to  deduct  income  tax  therefrom,  as  he  cannot 
include  such  payment  amongst  his  outgoings 
when  making  his  returns  of  profits  for  assess- 
ment. 

Where  during  any  year  or  a  number  of 
years  the  dead  rent  exceeds  the  royalty  (or 
where  the  dead   rent   is   paid  although  the 
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mines  are  not  being  worked)  and  income  tax 
is  deducted  from  the  actual  payments  made 
to  the  landlord,  such  tax  being  duly  accounted 
for  to  the  Revenue  authorities,  the  lessee, 
notwithstanding  this  latter  fact,  must  pay 
tax  upon  all  sums  recouped  (in  respect  of 
short  workings)  out  of  royalties  in  excess  of 
the  dead  rent  in  future  years.  Clearly,  the 
Revenue  receives  tax  twice  over  in  respect 
of  the  short  workings  so  recouped,  but  it 
was  so  decided  in  the  case  of  the  Broughton 
Co.  (Q.B.D.  1884),  the  ratio  decidendi  being 
that  although  the  short  workings  had  already 
borne  tax,  such  tax  had  not  been  paid  by 
the  lessee,  but  by  the  lessor ;  the  lessee 
was  therefore  held  liable  to  pay  tax  upon 
such  portions  of  the  short  workings  as 
were  recovered,  because  they  were  deemed  to 
represent  part  of  the  profits  of  the  under- 
taking for  the  respective  periods  when  such 
recovery  was  made. 

Running  Account. — See  Account  Current. 


s. 


Salary. — The  compensation  payable  for  ser- 
vices rendered,  which  are,  as  a  rule,  not 
mechanical,  but  rather  administrative.  The 
amount  is  generally  fixed  at  so  much  for  the 
year,  and  payable  either  quarterly,  monthly, 
or  otherwise. 

It  is  not  usual  to  call  a  weekly  payment  for 
services  a  salary,  such  being  generally 
termed  a  wage,  and  the  periods  in  respect  of 
which  the  payments  are  made  appear  to 
satisfy  practical  requirements  in  making  the 
necessary  distinction  between  a  wage  and  a 
salary,  but  some  authorities  would  appear  to 
distinguish  the  two  classes  by  the  amounts 
paid,  whilst  others  look  to  the  nature  of  the 
services  rendered  for  the  distinguishing 
feature. 

Salaries  may  be  either  productive  or  un- 
productive, according  to  circumstances,  and 
their  treatment  in  the  accounts  of  a  concern 
depends  upon  this  distinction,  which,  when 
determined,  necessitates  their  being  dealt 
with  similarly  to  productive  and  unpro- 
ductive wages  respectively. 

In  the  absence  of  agreement  to  the  con- 
trary, partners  are  not  allowed  any  remuner- 
ation for   their  services    in  connection  with 


the  business  of  the  partnership,  but  in  any 
case  such  a  charge  is  not  permitted  in  ascer- 
taining the  profits  of  the  business  for  the 
purpose  of  assessing  the  amount  of  income 
tax  payable. 

The  salary  of  a  bankrupt,  or  any  part 
thereof,  may  be  attached  by  direction  of  the 
Court. 

The  salary  of  a  clerk  or  servant  for  services 
rendered  within  four  months  before  receiving 
order  or  winding-up  order,  as  the  case  may 
be,  but  not  exceeding  £^p,  ranks  as  a  prefer- 
ential claim  ;  this  applies  mutatis  mutandis 
to  the  administration  of  the  estate  of  a 
deceased  insolvent.     {See  Wages.) 

Sale  Contract.  —  Although  this  term  is 
applicable  to  every  agreement  (of  whatever 
nature)  for  the  sale  of  property,  accountants 
are  principally  concerned  with  that  form  of 
sale  contract  which  constitutes  the  agreement 
whereby  a  registered  company  acquires  a 
business  or  undertaking  from  a  person  termed 
the  "vendor"  {see  that  title).  Where  the 
property  is  acquired  on  behalf  of  the 
proposed  company  prior  to  the  date  of  incor- 
poration, the  sale  in  the  first  instance  is 
sometimes  made  to  a  trustee  for  the  proposed 
company,  and  this  agreement  is  referred  to  in 
the  memorandum  and  articles  of  association, 
power  being  taken  therein  for  the  company 
to  adopt  and  carry  into  effect  such  contract 
so  soon  as  the  company  comes  into  existence 
and  is  otherwise  in  a  position  to  do  so.  This 
adoption  is  generally  effected  by  a  short 
supplemental  agreement  to  which  the  vendor, 
the  trustee,  and  the  company  are  parties. 

The  usual  form  of  sale  contract  provides 
for:— 

(i)  The  sale  to  the  company  of 

{a)  the   goodwill  and   trade-marks   of 

the  business  ; 
{b)  land  and  buildings  (or  vendor  may 
merely  lease  to  company) ; 

(c)  plant  and  machinery  ; 

(d)  stock-in-trade,  implements  and 
utensils ; 

(e)  book  and  other  debts,  with  securi- 
ties attaching  thereto  (or  the 
vendor  may  retain  the  book  debts, 
the  company  undertaking  to  collect 
same  on  his  account  without 
making  a  charge  for  same)  ; 
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if)  benefit  of  pending  contracts  ; 

{g)  cash    at    bank    and    in   hand    (or 

vendor    may   retain   same   to    his 

own  use)  ; 

{h)  all  other  property  to  which  the 
vendor  may  be  entitled  in  connec- 
tion with  the  business. 

(2)  The  amount  and  nature  of  the  con- 
sideration to  be  paid  for  the  sale, 
which  may  be  either  wholly  or  partly 
cash,  debentures,  founders'  shares, 
preference  shares,  ordinary  shares, 
and/or  deferred  shares.  (Where  the 
consideration  or  any  part  thereof 
consists  of  shares  the  sale  contract 
must  be  filed  with  the  Registrar  of 
Joint  Stock  Companies  within  one 
month  after  the  allotment  of  the 
shares.)    {See  Allotment.) 

Part  of  the  consideration  may  be 
the  satisfaction  by  the  company  of  the 
liabilities  of  the  vendor  in  connection 
with  the  business. 

(3)  Particulars  of  the  title  and  encum- 
brances (if  any)  of  the  properties  to  be 
acquired. 

(4)  Date  fixed  for  completion  of  purchase 
and  interest  payable  by  company  on 
the  cash  portion  of  consideration  in 
event  of  default. 

(5)  Vendor  to  carry  on  the  business  on 
behalf  of  the  company  until  comple- 
tion of  the  contract  from  the  date  of 
the  agreement  for  sale  or  some  other 
fixed  date. 

Note. — As  a  company  cannot  earn 
profits  for  dividend  purposes  until 
compliance  has  been  made  with  the 
statutory  requirements,  it  is  necessary 
to  apportion  the  profits  earned  during 
the  first  trading  period  in  cases  where 
a  company  takes  over  a  business  as 
from  a  djate  prior  to  that  at  which  it 
is  entitled  to  commence  business. 
[See  Profits  prior  to  Incorporation.) 

(6)  Stipulations  as  to  books  of  account, 
fire  insurance,  by  whom  preliminary 
expenses  are  to  be  paid,  &c.,  &c.  In 
practice,  the  accountant  will  only  be 
required  by  the  solicitor  to  prepare 
the  necessary  figures  for  insertion  in 
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the  agreement  prior  to  the  completion 
thereof,  but  subsequently  he  may 
be  interested  therein  in  at  least 
two  capacities— firstly,  to  prepare 
a  Balance  Sheet  for  submission 
with  the  agreement  to  the  Revenue 
authorities  for  payment  of  stamp 
duties  ;  and  secondly,  in  his  capacity 
as  auditor  to  the  company,  for  verifi- 
cation of  the  entries  in  the  books 
recording  the  purchase  transactions, 
and  possibly  he  may  be  called  upon  to 
act  as  arbitrator  in  connection  with 
disputes  or  differences  which  may 
have  taken  place  between  the  parties 
thereto,  particularly  where  some 
unforeseen  question  of  account  has 
arisen  which  has  not  been  expressly 
provided  for. 

The  statement  for  submission  to  the 
authorities  should  be  prepared  and  the  items 
arranged  so  as  to  distinguish  the  assets  upon 
which  ad  valorem  duty  is  payable  from  those 
which  are  free  from  the  same. 


£    s   d 

Liabilities  taken  over  by  company      . .         . .       206    9    6 
Balance  being  vendor's  purchase-money     . .    3,300    o    o 


£3,506    9    6 


Loose  plant  and  tools      . .         . .  ;f  232  6  3 

Stock-in-trade         ..         ..         ..  1,060  2  6 

Cash  at  bankers  (current  account)  370  7  0 

Cash  in  hand          37  4  3 


,700    o    o 


Note. — The  above  are  deemed  to  pass  by 
delivery  and  are  accordingly  free 
from  Stamp  Duty,  but  cash  at 
bankers  on  deposit  account  is 
chargeable  with  ad  valorem  duty 
of  los.  per  cent. 

Freehold  land  and  buildings 1,300    o    o 

Note.— As  this  property  will  have  to  be 
"conveyed "  it  will  be  chargeable 
on  conveyance  with  ad  valorem 
duty  of  los,  per  cent. 

Book  debts £369    7    3 

Lease  and  Goodwill         . .         . .       137    2    3 

506    9    6 

Note. — The  above  must  be  assigned  and 
are  subject  to  an  ad  valorem  duty 
of  I  OS.  per  cent. 


£3-506    9    6 


Section  59  of  the  Stamp  Act  1891  pro- 
vides for  payment  of  duty  on  the  "  con- 
sideration "  (subject  to  certain  exempted 
items),  and  section  57  provides  that  if,  as  a 
further  consideration,  the  purchaser  under- 
takes to  pay  the  liabilities  of  the  business 
owing  as  at  the  date  of  transfer,  the  amount 
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of  such  liabilities  must  be  ascertained  and 
deemed  part  of  the  consideration.  This  may 
be  stated  somewhat  differently,  for  in  the 
statement  as  drawn  above  the  liabilities, 
plus  the  vendor's  consideration,  equal  the 
assets,  and  the  duty  is  payable  on  those  assets 
which  are  not  deemed  to  pass  by  delivery. 

Note.  —  If  encumbered  freeholds  are 
included  in  the  sale,  ad  valorem  duty  must  be 
paid  upon  the  full  value  of  the  property  (that 
is  to  say,  inclusive  of  the  mortgage  and  the 
accrued  interest  thereon)  not  upon  the  value 
of  the  equity  only.  If  the  sale  is  to  take 
effect  from  a  day  past,  and  the  purchaser 
undertakes  to  pay  liabilities  incurred  after 
that  date  only,  such  liabilities  are  not  to  be 
included  in  the  consideration . 

Where  a  company  is  formed  for  the  pur- 
pose of  acquiring  a  business  and  its  property 
and  a  prospectus  is  issued  by  or  on  behalf  of 
that  company  offering  to  the  public  for  sub- 
scription or  purchase  any  shares  or  deben- 
tures in  such  company,  the  sale  contract 
must  {inter  alia)  be  disclosed  as  regards  the 
date  and  the  parties  thereto,  and  a  reasonable 
time  and  place  must  be  stated  at  which  such  a 
contract,  or  a  copy  thereof,  may  be  inspected 
by  intending  applicants  for  shares  or  deben- 
tures.    {1900  Act,  section  10  (i)  (k).) 

A  company  shall  not  prior  to  the  statutory- 
meeting  vary  the  terms  of  a  contract  referred 
to  in  the  prospectus,  except  subject  to  the 
approval  of  the  statutory  meeting.  (1900 
Act,  section  11.) 

Sale  Note.— See  Bought  Note. 

Sale  of  Goods  Act  1893.     {Abridged.)  — 
Part  I. — Formation  of  Contract. 
{A)  Contract  of  Sale. 
I. —  (i)  A  contract  of  sale  of  goods  is  a  con- 
tract whereby  the  seller  transfers,  or  agrees 
to    transfer,  the   property   in   goods    to   the 
buyer  for  a  money  consideration,  called  the 
price.      There  may   be   a  contract   of   sale 
between  one  part  owner  and  another. 

(2)  A  contract  of  sale  may  be  absolute  cr 
conditional. 

(3)  Where,  under  a  contract  of  sale,  the 
property  in  the  goods  is  transferred  from  the 
seller  to  the  buyer,   the  contract  is  called  a 


sale  ;  but  where  the  transfer  of  the  property 
in  the  goods  is  to  take  place  at  a  future  time, 
or  subject  to  some  condition  thereafter  to  be 
fulfilled,  the  contract  is  called  an  agreement 
to  sell. 

(4)  An  agreement  to  sell  becomes  a  sale 
when  the  time  elapses  or  the  conditions  are 
fulfilled,  subject  to  which  the  property  in  the 
goods  is  to  be  transferred. 

2. — Capacity  to  buy  and  sell  is  regulated 
by  the  general  law  concerning  capacity 
to  contract,  and  to  transfer  and  acquire 
property. 

Provided  that  where  necessaries  are  sold 
and  delivered  to  an  infant,  or  minor,  or  to  a 
person  who  by  reason  of  mental  incapacity 
or  drunkenness  is  incompetent  to  contract,  he 
must  pay  a  reasonable  price  therefor. 

Necessaries  (here)  mean  goods  suitable  to 
the  condition  in  life  of  such  infant  or  minor 
or  other  person,  and  to  his  actual  require- 
ments at  the  time  of  the  sale  and  delivery. 

{B)  Formalities  of  the  Contract. 

3. — Subject  to  the  provisions  of  the  Act  {see 
section  4),  a  contract  of  sale  may  be  made  in 
writing  (either  with  or  without  seal)  or  by 
word  of  mouth,  or  partly  in  writing,  and  partly 
by  word  of  mouth,  or  may  be  implied  from  the 
conduct  of  the  parties  Provided  that  nothing 
herein  shall  affect  the  law  relating  to  cor- 
porations.    {See  title  Seal.) 

4. — (i)  A  contract  for  the  sale  of  any  goods 
of  the  value  of  ten  pounds  or  upwards  shall 
not  be  enforceable  by  action  unless  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  contract,  or  in  part 
payment,  or  unless  some  note  or  memorandum' 
in  writing  of  the  contract  be  made  and  signed 
by  the  party  to  be  charged  or  his  agent  in 
that  behalf.     {See  title  Void  and  Voidable.) 

Note.— A  parol  sale  of  goods  might,  accord- 
ing to  the  common  law,  have  been  in  every 
instance  effected  either  by  an  agreement  tO' 
be  completed  in  pmsenti  coupled  with  tender 
of  the  price  or  part  of  it,  or  tender  of  the 
goods  or  part  of  them. 

A  note  or  memorandum  under  this  section 
is  exempt  from  stamp  duty. 

(2)  The  provisions  of  this  section  apply  tO' 
every  such  contract,  notwithstanding  that  the 
goods  may  be  intended    to   be    delivered  at 
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some  future  time,  or  may  not,  at  the  time  of 
such  contract,  be  actually  made,  procured  or 
provided,  or  fit  or  ready  for  delivery,  or  some 
act  may  oe  requisite  for  the  making  or  com- 
pleting thereof,  or  rendering  the  same  fit  for 
delivery. 

(3)  There  is  an  acceptance  of  goods  within 
the  meaning  of  this  section  when  the  buyer 
does  any  act  in  relation  to  the  goods  which 
recognises  a  pre-existing  contract  of  sale, 
whether  there  be  an  acceptance  in  perform- 
ance of  the  contract  or  not. 

(C)  Subject  Matter  of  Contract. 

5.  —  (i)  The  goods  which  form  the  subject 
of  a  contract  of  sale  may  be  either  existing 
goods,  owned  or  possessed  by  the  seller,  or 
goods  to  be  manufactured  or  acquired  by  the 
seller  after  the  making  of  the  contract  of  sale, 
in  this  Act  called  "  future  goods." 

(2)  There  may  be  a  contract  for  the  sale  of 
goods,  the  acquisition  of  which  by  the  seller 
depends  upon  a  contingency  which  may  or 
may  not  happen. 

(3)  Where  by  a  contract  of  sale  the  seller 
purports  to  effect  a  present  sale  of  future 
goods,  the  contract  operates  as  an  agreement 
to  sell  the  goods. 

6. — Where  there  is  a  contract  for  the  sale 
of  specific  goods,  and  the  goods,  without  the 
knowledge  of  the  seller,  have  perished  at  the 
time  when  the  contract  is  made,  the  contract 
is  void. 

7. — Where  there  is  an  agreement  to  sell 
specific  goods,  and,  subsequently,  the  goods, 
without  any  fault  on  the  part  of  the  seller  or 
buyer,  perish  before  the  risk  passes  to  the 
buyer,  the  agreement  is  thereby  avoided. 

{D)  The  Price. 

8. — (i)  The  price  in  a  contract  of  sale  may 
be  fixed  by  the  contract,  or  7nay  be  left  to  be 
fixed  in  manner  thereby  agreed,  or  may  be 
determined  by  the  course  of  dealing  between 
the  parties. 

(2)  Where  the  price  is  not  determined  in 
accordance  with  the  foregoing  provisions  the 
buyer  must  pay  a  reasonable  price.  What  is 
a  reasonable  price  is  a  question  of  fact  de- 
pendent on  the  circumstances  of  each  par- 
ticular case. 


Note. — Where  the  terms  of  a  contract 
require  to  be  in  writing,  the  consideration 
should  appear,  but  there  are  exceptions  (i) 
in  the  case  of  a  contract  of  sale  where  the 
price  has  not  been  fixed  by  the  parties  as 
above,  and  (2)  in  the  case  of  a  contract  of 
guarantee.     [See  Frauds,  Statute  of.) 

9. — (i)  Where  there  is  an  agreement  to 
sell  goods  on  the  terms  that  the  price  is  to  be 
fixed  by  the  valuation  of  a  third  party,  and 
such  third  party  cannot  or  does  not  make 
such  valuation,  the  agreement  is  avoided; 
provided  that  if  the  goods  or  any  part  thereof 
have  been  delivered  to  and  appropriated  by 
the  buyer,  he  must  pay  a  reasonable  price 
therefor. 

(2)  Where  such  third  party  is  prevented 
from  making  the  valuation  by  the  fault  of  the 
seller  or  buyer,  the  party  not  in  fault  may 
maintain  an  action  for  damages  against  the 
party  in  fault. 

(£■)  Conditions  and  Warranties. 

12. — In  a  contract  of  sale,  unless  the  cir- 
cumstances of  the  contract  are  such  as  to 
show  a  different  intention,  there  is — 

(i)  An  implied  condition  on  the  part  of  the 
seller  that  in  the  case  of  a  sale  he  has  a  right 
to  sell  the  goods,  and  that  in  the  case  of  an 
agreement  to  sell  he  will  have  a  right  to  sell 
the  goods  at  the  time  when  the  property  is  to 
pass  : 

(2)  An  implied  warranty  that  the  buyer 
shall  have  and  enjoy  quiet  possession  of  the 
goods : 

(3)  An  implied  warranty  that  the  goods 
shall  be  free  from  any  charge  or  encumbrance 
in  favour  of  any  third  party,  not  declared  or 
known  to  the  buyer  before  or  at  the  time 
when  the  contract  is  made.  {See  also  titles 
Condition  and  Warranty.) 

(F)  Sale  by  Sample.     {See  title  Sample.) 


Part  II. — Effects  of  Contract. 
{A )  Transfer  of  Property  as  between  Seller  and 
Buyer. 
16. — Where  there  is  a  contract  for  the  sale 
of  unascertained  goods    no   property  in  the 
goods  is  transferred  to  the  buyer  unless  and 
until  the  goods  are  ascertained. 
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17. — (i)  Where  there  is  a  contract  for  the 
sale  of  specific  or  ascertained  goods  the  pro- 
perty in  them  is  transferred  to  the  buyer  at 
such  time  as  the  parties  to  the  contract  intend 
it  to  be  transferred. 

(2)  For  the  purpose  of  ascertaining  the 
intention  of  the  parties  regard  shall  be  had 
to  the  terms  of  the  contract,  the  conduct  of 
the  parties,  and  the  circumstances  of  the  case. 

18. — Unless  a  different  intention  appears, 
the  following  are  rules  for  ascertaining  the 
intention  of  the  parties  as  to  the  time  at  which 
the  property  in  the  goods  is  to  pass  to  the 
buyer. 

Rule  I. — Where  there  is  an  unconditional 
contract  for  the  sale  of  specific  goods  in  a 
deliverable  state,  the  property  in  the  goods 
passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  pay- 
ment or  the  time  of  delivery  or  both  be  post- 
poned. 

Note. — Goods  are  in  a  deliverable  state 
when  the  buyer  would,  under  the  contract, 
be  bound  to  take  delivery  of  them. 

Rule  2. — Where  there  is  a  contract  for  the 
sale  of  specific  goods  and  the  seller  is  bound 
to  do  something  to  the  goods  for  the  purpose 
of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be 
done,  and  the  buyer  has  notice  thereof. 

Rule  3. — Where  there  is  a  contract  for  the 
sale  of  specific  goods  in  a  deliverable  state, 
but  the  seller  is  bound  to  weigh,  measure, 
test,  or  do  some  other  act  or  thing  with  refer- 
ence to  the  goods  for  the  purpose  of  ascertain- 
ing the  price,  the  property  does  not  pass  until 
such  act  or  thing  be  done,  and  the  buyer  has 
notice  thereof. 

Rule  4. — When  goods  are  delivered  to  the 
buyer  on  approval  or  "on  sale  or  return  "  or 
other  similar  terms,  the  property  therein 
passes  to  the  buyer  : — 

[a)  When  he  signifies  his  approval  or 
acceptance  to  the  seller  or  does  any 
other  act  adopting  the  transaction. 

[b]  If  he  does  not  signify  his  approval  or 
acceptance  to  the  seller  but  retains  the 
goods  without  giving  notice  of  rejection, 
then,  if  a  time  has  been  fixed  for  the 
return  of  the  goods,  on  the  expiration 


of  such  time  ;  and  if  no  time  has  been 
fixed  for  the  return  of  the  goods,  on  the 
expiration  of  a  reasonable  time.  What 
is  a  reasonable  time  is  a  question  of 
fact. 

Rule  5. — (i)  Where  there  is  a  contract  for 
the  sale  of  unascertained  or  future  goods  by 
description,  and  goods  of  that  description, 
and  in  a  deliverable  state,  are  unconditionally 
appropriated  to  the  contract,  either  by  the 
seller  with  the  assent  of  the  buyer,  or  by  the 
buyer  with  the  assent  of  the  seller,  the  pro- 
perty in  the  goods  thereupon  passes  to  the 
buyer.  Such  assent  may  be  express  or  im- 
plied, and  may  be  given  either  before  or  after 
the  appropriation  is  made. 

(2)  Where,  in  pursuance  of  the  contract, 
the  seller  delivers  the  goods  to  the  buyer  or 
to  a  carrier  or  other  bailee  (whether  named 
by  the  buyer  or  not)  for  the  purpose  of  trans- 
mission to  the  buyer,  and  does  not  reserve  the 
right  of  disposal,  he  is  deemed  to  have  uncon- 
ditionally appropriated  the  goods  to  the 
contract. 

19.— (i)  Where  there  is  a  contract  for  the 
sale  of  specific  goods,  or  where  goods  are  sub- 
sequently appropriated  to  the  contract,  the 
seller  may,  by  the  terms  of  the  contract  or 
appropriation,  reserve  the  right  of  disposal  of 
the  goods  until  certain  conditions  are  fulfilled. 
In  such  case,  notwithstanding  the  delivery  of 
the  goods  to  the  buyer,  or  to  a  carrier  or 
other  bailee  for  the  purpose  of  transmission 
to  the  buyer,  the  property  in  the  goods  does 
not  pass  to  the  buyer  until  the  conditions 
imposed  by  the  seller  are  fulfilled. 

(2)  Where  goods  are  shipped,  and  by  the 
bill  of  lading  the  goods  are  deliverable  to  the 
order  of  the  seller  or  his  agent,  the  seller  is 
prima  facie  deemed  to  reserve  the  right  of 
disposal. 

(3)  Where  the  seller  of  goods  draws  on  the 
buyer  for  the  price  and  transmits  the  bill  of 
exchange  and  bill  of  lading  to  the  buyer 
together,  to  secure  acceptance  or  payment  of 
the  bill  of  exchange,  the  buyer  is  bound  to 
return  the  bill  of  lading  if  he  does  not  honour 
the  bill  of  exchange,  and  if  he  wrongfully 
retains  the  bill  of  lading  the  property  in  the 
goods  does  not  pass  to  him. 

20. — Unless  otherwise  agreed  the  goods 
remain  at  the  seller's  risk  until  the  property 
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therein  is  transferred  to  the  buyer  ;  but  when 
the  property  therein  is  transferred  to  the 
buyer  the  goods  are  at  the  buyer's  risk 
whether  delivery  has  been  made  or  not. 

Provided  that  where  delivery  has  been 
delayed  through  the  fault  of  either  buyer  or 
seller  the  goods  are  at  the  risk  of  the  party  in 
fault  as  regards  any  loss  which  might  not 
have  occurred  but  for  such  fault. 

Provided  also  that  nothing  in  this  section 
shall  affect  the  duties  or  liabilities  of  either 
seller  or  buyer  as  a  bailee  of  the  goods  of  the 
other  party. 

(B)  Transfer  of  Title. 

21. — (i)  Subject  to  the  provisions  of  the 
Bills  of  Lading  Act,  the  Factors  Act,  and 
this  Act  (as  regards  sales  in  market  overt  and 
re-sales  under  certain  circumstances),  where 
goods  are  sold  by  a  person  who  is  not 
the  owner  thereof,  and  who  does  not  sell 
them  under  the  authority  or  with  the  consent 
of  the  owner,  the  buyer  acquires  no  better 
title  to  the  goods  than  the  seller  had,  unless 
the  owner  of  the  goods  is  by  his  conduct 
precluded  from  denying  the  seller's  authority 
to  sell. 

22. — (i)  Where  goods  are  sold  in  market 
overt  according  to  the  usage  of  the  market, 
the  buyer  acquires  a  good  title  to  the  goods 
provided  he  buys  them  in  good  faith  and 
without  notice  of  any  defect  or  want  of  title 
on  the  part  of  the  seller,     {See  Market  Overt.) 

(2)  Nothing  in  this  section  shall  affect  the 
law  relating  to  the  sale  of  horses.  [See  title 
Horses.) 

23. — When  the  seller  of  goods  has  a  void- 
able title  thereto,  but  his  title  has  not  been 
avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided 
he  buys  them  in  good  faith  and  without  notice 
of  the  seller's  defect  of  title. 

24. — (i)  Where  goods  have  been  stolen 
and  the  offender  is  prosecuted  to  conviction , 
the  property  in  the  goods  so  stolen  re-vests  in 
the  person  who  was  the  owner  of  the  goods 
or  his  personal  representative,  notwith- 
standing any  intermediate  dealing  with  them 
whether  by  sale  in  market  overt  or  otherwise. 

(2)  Where  goods  have  been  obtained  by 
fraud  or  other  wrongful  means  fwt  amounting 
to   larceny,  the  property   in   such  goods  shall 


not  re-vest  in  the  person  who  was  the  owner 
of  the  goods  or  his  personal  representative  by 
reason  only  of  the  conviction  of  the  offender. 

[See  titles  Bill  of  Lading,  Factors  Act, 
Market  Overt,  and  Re-sale.) 

Part  III. — Performance  of  Contract. 

27. — It  is  the  duty  of  the  seller  to  deliver 
the  goods  and  of  the  buyer  to  accept  and  pay 
for  them  in  accordance  with  the  terms  of  the 
contract  of  sale. 

28. — Unless  otherwise  agreed  delivery  of 
the  goods  and  payment  of  the  price  are  con- 
current conditions— that  is  to  say,  the  seller 
must  be  ready  and  willing  to  give  possession 
of  the  goods  to  the  buyer  in  exchange  for  the 
price,  and  the  buyer  must  be  ready  and 
willing  to  pay  the  price  in  exchange  for 
possession  of  the  goods. 

29. — (i)  Whether  it  is  for  the  buyer  to  take 
possession  of  the  goods  or  for  the  seller  to 
send  them  to  the  buyer  is  a  question  depending 
in  each  case  on  the  contract,  express  or 
implied,  between  the  parties.  Apart  from 
any  such  contract,  express  or  implied,  the 
place  of  delivery  is  the  seller's  place  of  busi- 
ness, if  he  have  one,  and  if  not,  his  residence. 

Provided  that  if  the  contract  be  for  the  sale 
of  specific  goods,  which  to  the  knowledge  of 
the  parties  when  the  contract  is  made  are  in 
some  other  place,  then  that  place  is  the  place 
of  delivery. 

(2)  Where  under  the  contract  of  sale  the 
seller  is  bound  to  send  the  goods  to  the 
buyer,  but  no  time  for  sending  them  is  fixed, 
the  seller  is  bound  to  send  them  within  a 
reasonable  time. 

(3)  Where  the  goods  at  the  time  of  sale  are 
in  the  possession  of  a  third  person  there  is  no 
delivery  by  seller  to  buyer  unless  and  until 
such  third  person  acknowledges  to  the  buyer 
that  he  holds  the  goods  on  his  behalf;  pro- 
vided that  nothing  in  this  section  shall  affect 
the  operation  of  the  issue  or  transfer  of  any 
document  of  title  to  goods. 

(4)  Demand  or  tender  of  delivery  may  be 
treated  as  ineffectual  unless  made  at  a  reason- 
able hour.  What  is  a  reasonable  hour  is  a 
question  of  fact. 

(5)  Unless  otherwise  agreed  the  expenses 
of  and  incidental  to  putting  the  goods  into  a 
deliverable  state  must  be  borne  by  the  seller. 
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30. — (i)  Where  the  seller  delivers  to  the 
buyer  a  quantity  of  goods  less  than  he  con- 
tracted to  sell,  the  buyer  may  reiect  them, 
but  if  the  buyer  accepts  the  goods  so 
delivered  he  must  pay  for  them  at  the  con- 
tract rate. 

(2)  Where  the  seller  delivers  to  the  buyer 
a  quantity  of  goods  larger  than  he  contracted 
to  sell,  the  buyer  may  accept  the  goods 
included  in  the  contract  and  reject  the  rest, 
or  he  may  reject  the  whole.  If  the  buyer 
accepts  the  whole  of  the  goods  so  delivered, 
he  must  pay  for  them  at  the  contract  rate. 

(3)  Where  the  seller  delivers  to  the  buyer 
the  goods  he  contracted  to  sell  mixed  with 
goods  of  a  different  description  not  included 
in  the  contract,  the  buyer  may  accept  the 
goods  which  are  in  accordance  with  the  con- 
tract and  reject  the  rest,  or  he  may  reject  the 
whole. 

(4)  The  provisions  of  this  section  are  sub- 
ject to  any  usage  of  trade,  special  agreement, 
or  course  of  dealing  between  the  parties. 

31. — (i)  Unless  otherwise  agreed,  the 
buyer  of  goods  is  not  bound  to  accept  delivery 
thereof  by  instalments. 

(2)  Where  there  is  a  contract  for  the  sale 
of  goods  to  be  delivered  by  stated  instalments, 
which  are  to  be  separately  paid  for,  and  the 
seller  makes  defective  deliveries  in  respect  of 
one  or  more  instalments,  or  the  buyer 
neglects  or  refuses  to  take  delivery  of,  or  pay 
for,  one  or  more  instalments,  it  is  a  question 
in  each  case  depending  on  the  terms  of  the 
contract  and  the  circumstances  of  the  case, 
whether  the  breach  of  contract  is  a  repudia- 
tion of  the  whole  contract,  or  whether  it  is  a 
severable  breach,  giving  rise  to  a  claim  for 
compensation,  but  not  to  a  right  to  treat  the 
whole  contract  as  repudiated. 

32. — (i)  Where,  in  pursuance  of  a  con- 
tract of  sale,  the  seller  is  authorised  or 
required  to  send  the  goods  to  the  buyer, 
delivery  of  the  goods  to  a  carrier,  whether 
named  by  the  buyer  or  not,  for  the  purpose  of 
transmission  to  the  buyer,  is,  prima  facie, 
deemed  to  be  a  delivery  of  the  goods  to  the 
buyer. 

(2)  Unless  otherwise  authorised  by  the 
buyer,  the  seller  must  make  such  contract 
with  the  carrier,  on  behalf  of  the  buyer,  as 
may  be  reasonable,   having  regard  to   the 


nature  of  the  goods  and  the  other  circum- 
stances of  the  case.  If  the  seller  omit  so  to 
do,  and  the  goods  are  lost  or  damaged  in 
course  of  transit,  the  buyer  may  decline  to 
treat  the  delivery  to  the  carrier  as  a  delivery 
to  himself,  or  may  hold  the  seller  responsible 
in  damages. 

(3)  Unless  otherwise  agreed,  where  goods 
are  sent  by  the  seller  to  the  buyer  by  a  route 
involving  sea  transit,  under  circumstances  in 
which  it  is  usual  to  insure,  the  seller  must 
give  such  notice  to  the  buyer  as  may  enable 
him  to  ensure  them  during  their  sea  transit ; 
and,  if  the  seller  fails  to  do  so,  the  goods  shall 
be  deemed  to  be  at  his  risk  during  such  sea 
transit. 

33. — Where  the  seller  of  goods  agrees  to 
deliver  them  at  his  own  risk  at  a  place  other 
than  that  where  they  are  when  sold,  the 
buyer  must,  nevertheless,  unless  otherwise 
agreed,  take  any  risk  of  deterioration  in  the 
goods  necessarily  incident  to  the  course  of 
transit. 

34. — (i)  Where  goods  are  delivered  to  the 
buyer  which  he  has  not  previously  examined 
he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a  reasonable 
opportunity  of  examining  them  for  the  pur- 
pose of  ascertaining  whether  they  are  in  con- 
formity with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the 
seller  tenders  delivery  of  goods  to  the  buyer, 
he  is  bound,  on  request,  to  afford  the  buyer 
a  reasonable  opportunity  of  examining  the 
goods  for  the  purpose  of  ascertaining 
whether  they  are  in  conformity  with  the 
contract. 

35. — The  buyer  is  deemed  to  have  accepted 
the  goods  when  he  intimates  to  the  seller  that 
he  has  accepted  them,  or  when  the  goods 
have  been  delivered  to  him,  and  he  does  any 
act  in  relation  to  them  which  is  inconsistent 
with  the  ownership  of  the  seller,  or  when 
after  the  lapse  of  a  reasonable  time,  he  retains 
the  goods  without  intimating  to  the  seller 
that  he  has  rejected  them. 

36. — Unless  otherwise  agreed,  where  goods 
are  delivered  to  the  buyer,  and  he  refuses  to 
accept  them,  having  the  right  so  to  do,  he  is 
not  bound  to  return  them  to  the  seller,  but  it 
is  sufficient  if  he  intimates  to  the  seller  that 
he  refuses  to  accept  them. 
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37. — When  the  seller  is  ready  and  willing 
to  deliver  the  goods  and  requests  the  buyer  to 
take  delivery,  and  the  buyer  does  not  within 
a  reasonable  time  after  such  request  take 
delivery  of  the  goods  he  is  liable  to  the 
seller  for  any  loss  occasioned  by  his  neglect 
or  refusal  to  take  delivery,  and  also  for  a 
reasonable  charge  for  the  care  and  custody  of 
the  goods.  Provided  that  nothing  in  this 
section  shall  affect  the  rights  of  the  seller 
where  the  neglect  or  refusal  of  the  buyer  to 
take  delivery  amounts  to  a  repudiation  of  the 
contract. 


Part  IV. — Rights  of  Unpaid  Seller  against  the 
Goods. 

38.— (i)  The  seller  of  goods  is  deemed  to 
be  an  "  unpaid  seller  ' '  within  the  meaning  of 
this  Act : — 

(a)  When  the  whole  of  the  price  has  not 
been  paid  or  tendered  ; 

(b)  When  a  bill  of  Exchange  or  other 
negotiable  instrument  has  been  received 
as  conditional  payment,  and  the  condi- 
tion on  which  it  was  received  has  not 
been  fulfilled  by  reason  of  the  dishonour 
of  the  instrument  or  otherwise. 

(2)  In  this  part  of  the  Act  the  term  ' '  seller ' ' 
includes  any  person  who  is  in  the  position  of 
a  seller,  as,  for  instance,  an  agent  of  the 
seller  to  whom  the  bill  of  lading  has  been 
indorsed,  or  a  consignor  or  agent  who  has 
himself  paid,  or  is  directly  responsible  for,  the 
price. 

39. — (i)  Subject  to  the  provisions  of  the 
Bills  of  Lading  Act,  the  Factors  Act,  and  this 
Act,  notwithstanding  that  the  property  in  the 
goods  may  have  passed  to  the  buyer,  the 
unpaid  seller  of  the  goods,  as  such,  has  by 
implication  of  law — 

{a)  A  lien  on  the  goods  or  right  to  retain 
them  for  the  price  while  he  is  in  posses- 
sion of  them  ; 

{b)  In  case  of  the  insolvency  of  the  buyer, 
a  right  of  stopping  the  goods  in  transitu 
after  he  has  parted  with  the  possession 
of  them  ; 

(c)  A  right  of  re-sale  as  limited  by  this 
Act. 


(2)  Where  the  property  in  goods  has  not 
passed  to  the  buyer,  the  unpaid  seller  has,  in 
addition  to  his  other  remedies,  a  right  of 
withholding  delivery  similar  to  and  co-exten- 
sive with  his  rights  of  lien  and  stoppage  in 
transitu  where  the  property  has  passed  to  the 
buyer. 

{See  titles  Lien  (Unpaid  Seller),  Re-sale, 
Stoppage  in  transitu.) 


Part  V. — Actions  for  Breach  0/ the  Contract. 

(A)  Remedies  of  the  Seller. 

49. — (i)  Where,  under  a  contract  of  sale, 
the  property  in  the  goods  has  passed  to  the 
buyer,  and  the  buyer  wrongfully  neglects  or 
refuses  to  pay  for  the  goods,  according  to  the 
terms  of  the  contract,  the  seller  may  maintain 
an  action  (which  includes  set-off)  against  him 
for  the  price  of  the  goods. 

(2)  Where,  under  a  contract  of  sale,  the 
price  is  payable  on  a  day  certain  irrespective 
of  delivery,  and  the  buyer  wrongfully  neglects 
or  refuses  to  pay  such  price,  the  seller  may 
maintain  an  action  for  the  price,  although  the 
property  in  the  goods  has  not  passed,  and  the 
goods  have  not  been  appropriated  to  the 
contract. 

50. — (i)  Where  the  buyer  wrongfully 
neglects  or  refuses  to  accept  and  pay  for  the 
goods,  the  seller  may  maintain  an  action 
against  him  for  damages  for  non-acceptance. 

(2)  The  measure  of  damages  is  the  esti- 
mated loss  directly  and  naturally  resulting,  in 
the  ordinary  course  of  events,  from  the  buyer's 
breach  of  contract. 

(3)  Where  there  is  an  available  market  for 
the  goods  in  question,  the  measure  of  damages 
is  prima  facie  to  be  ascertained  by  the  differ- 
ence between  the  contract  price  and  the 
market  or  current  price  at  the  time  or  times 
when  the  goods  ought  to  have  been  accepted , 
or  if  no  time  was  fixed  for  acceptance,  then 
at  the  time  of  the  refusal  to  accept. 

(B)  Remedies  of  the  Buyer. 

51. —  (i)  Where  the  seller  wrongfully 
neglects  or  refuses  to  deliver  the  goods  to 
the  buyer,  the  buyer  may  maintain  an  action 
against  the  seller  for  damages  for  non-deHvery. 

(2)  The  measure  of  damages  is  the  estimated 
loss  directly  and  naturally  resulting,  in  the 
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ordinary  course  of  events,  from  the  seller's 
breach  of  contract. 

(3)  Where  there  is  an  available  market  for 
the  goods  in  question,  the  measure  of 
damages  is  prima  facie  to  be  ascertained  by 
the  difference  between  the  contract  price  and 
the  market  or  current  price  of  the  goods  at 
the  time  or  times  when  thsy  ou^^lit  to  have 
been  delivered,  or,  if  no  time  was  fixed,  then 
at  the  time  of  the  refusal  to  deliver. 

52. — In  any  action  for  breach  of  contract 
to  deliver  specific  or  ascertained  goods,  the 
Court  may,  if  it  thinks  fit,  on  the  application 
of  the  plaintiff,  by  its  judgment  direct  that 
the  contract  shall  be  performed  specifically, 
without  giving  the  defendant  the  option  of 
retaining  the  goods  on  payment  of  damages. 
The  judgment  may  be  unconditional,  or  upon 
such  terms  and  conditions  as  to  damages, 
payment  of  the  price  and  otherwise,  as  to  the 
Court  may  seem  just,  and  the  application  by 
the  plaintiff  may  be  made  at  any  time  before 
judgment. 

53. — (i)  Where  there  is  a  breach  of  war- 
ranty by  the  seller,  or  where  the  buyer 
elects,  or  is  compelled,  to  treat  any  breach  of 
a  condition  on  the  part  of  the  seller  as  a 
breach  of  warranty,  the  buyer  is  not  by 
reason  only  of  such  breach  of  warranty 
entitled  to  reject  the  goods  ;  but  he  may 

[a]  Set  up  against  the  seller  the  breach  of 
warranty  in  diminution  or  extinction  of 
the  price  ;  or 

ip)  Maintain  an  action  against  the  seller 
for  damages  for  the  breach  of  war- 
ranty. 

(2)  The  measure  of  damages  for  breach  of 
warranty  is  the  estimated  loss  directly  and 
naturally  resulting,  in  the  ordinary  course  of 
events,  from  the  breach  of  warranty. 

(3)  In  the  case  of  breach  of  warranty  of 
quality,  such  loss  is,  prima  facie,  the  difference 
between  the  value  of  the  goods  at  the  time  of 
delivery  to  the  buyer  and  the  value  they 
would  have  had  if  they  had  answered  to  the 
warranty. 

(4)  The  fact  that  the  buyer  has  set  up  the 
breach  of  warranty  in  diminution  or  extinc- 
tion of  the  price  does  not  prevent  him  from 
maintaining  an  action  for  the  same  breach  of 
warranty  if  he  has  suffered  further  damage. 
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54.— Nothing  in  this  Act  shall  affect  the 
right  of  the  buyer  or  the  seller  to  recover 
interest  or  special  damages  in  any  case 
where  by  law  interest  or  special  damages  may 
be  recoverable,  or  to  recover  money  paid 
where  the  consideration  for  the  payment  of 
it  has  failed. 


Part  VI. — Supplementary. 

55. — Where  any  right,  duty,  or  liabiUty 
would  arise  under  a  contract  of  sale  by  impli- 
cation of  law,  it  may  be  negatived  or  varied  by 
express  agreement,  or  by  the  course  of  dealing 
between  the  parties,  or  by  usage,  if  the  usage 
be  such  as  to  bind  both  parties  to  the 
contract. 

'■  The  effect  of  the  section  is  to  declare 
"  that  the  preceding  portions  of  the  Act 
"are  not  absolute  rules  of  law,  but  pre- 
"  sumptions  as  to  the  elements  in  a  con- 
* '  tract  of  sale  which  may  be  negatived  by 
• '  the  express  or  implied  terms  of  the  par- 
"  ticular  contract  as  interpreted  by  the 
"  ordinary  canons  of  construction.  The 
' '  construction  of  the  contract  is  for  the 
"  Court,  unless  there  is  something  peculiar 
"  in  the  words  by  reason  of  the  nature  of 
"  the  trade  or  business  to  which  it  relates." 
[Lely  &  Craies.] 

61. — (i)  The  rules  in  bankruptcy  relating 
to  contracts  of  sale  shall  continue  to  apply 
thereto,  notwithstanding  anything  in  this 
Act  contained. 

(2)  The  rules  of  the  common  law,  including 
the  law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  provisions  of 
this  Act,  and  in  particular  the  rules  relating 
to  the  law  of  principal  and  agent,  and  the 
effect  of  fraud,  misrepresentation,  duress  or 
coercion,  mistake,  or  other  invalidating 
cause,  shall  continue  to  apply  to  contracts 
for  the  sale  of  goods. 

(3)  Nothing  in  this  Act  or  in  any  repeal 
effected  thereby  shall  affect  the  enactments 
relating  to  bills  of  sale,  or  any  enactment 
relating  to  the  sale  of  goods  which  is  not 
expressly  repealed  by  this  Act. 

(4)  The  provisions  of  this  Act  relating  to 
contracts  of  sale  do  not  apply  to  any  transac- 
tion in  the  form  of  a  contract  of  sale  which  is 
intended  to  operate  by  way  of  mortgage, 
pledge,  charge,  or  other  security.  • 
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62. — (i)  Unless  the  context  or  subject- 
matter  otherwise  requires,  the  term  goods  for" 
the  purposes  of  this  Act  includes  all  chattels 
personal,  with  the  exception  of  things  in  action 
(legal  or  equitable),  money,  negotiable  instru- 
ments, and  securities  for  money  such  as 
shares  in  public  companies).  The  term  also 
includes  emblements  {i.e.,  such  vegetable 
products  as  yield  an  artificial  annual  profit 
produced  by  labonr^ructus  industriahs)  zxid 
things  attached  to  or  forming  part  of  the 
land  which  are  agreed  to  he  severed  before  sile 
or  under  the  contract  of  sale  (^.^., -timber.) 

{See  titles  Acceptance  and  Receipt,  Auction, 
Condition,  Factors  Act,  Lien  (Unpaid  Seller), 
Market  Overt,  Re-sale,  Sample,  Stoppage  in 
transit,  Warranty.) 

Sales  Account. — See  Goods  Account. 

Salvage. — Compensation  made  to  those  who 
have  by  their  exertions  saved  a  ship  or  goods 
from  perils  of  the  seas,  fire,  pirates,  or 
enemies.  Also,  that  which  is  so  saved,  or 
that  which  is  abandoned  by  the  assured  to 
the  underwriter,  the  former  claiming  for  a 
constructive  total  loss,  whilst  the  benefits 
and  responsibilities  connected  with  the  sub- 
ject-matter of  assurance  vest  in  the  under- 
writers on  receipt  of  notice  of  abandonment. 

Salvage  Loss.— One  ascertained  by  taking 
the  difference  between  the  net  amount  of 
salvage  and  the  original  value  of  the  pro- 
perty. 

Salvor. — A  person  who  renders  assistance  to 
a  ship  in  distress,  thereby  becoming  entitled 
to  reward  or  salvage. 

Sample  (Sale  by).— A  contract  of  sale  is  a 
contract  for  sale  by  sample  where  there  is  a 
term  in  the  contract,  express  or  implied,  to 
that  effect. 

In  the  case  of  a  contract  for  sale  by  sample, 
in  addition  to  the  implications  of  law  in  the 
case  of  an  ordinary  contract  of  sale,  as  re- 
gards (i)  title,  (2)   quiet  possession,  and  (3) 
freedom  from  undisclosed  incumbrances  : — 
{a)  There  is  an  implied  condition  that  the 
bulk  shall  correspond  with  the  sample 
in  quality. 
(&)  There  is  an  implied  condition  that  the 
buyer  shall  have  a  reasonable  oppor- 
tunity of  comparing  the  bulk  with  the 
sample. 


{c)  There  is  an  implied  condition  that  the 
goods  shall  be  free  from  any  defect, 
rendering  them  unmerchantable,  which 
would  not   oe  apparent  on  reasonable 
examination  of  the  sample. 
Where  there  is  a  contract  for  the  sale  of 
goods  by  description  there  is  an  implied  con- 
dition tixat  the  goods  shall  correspond  with 
the  description  ;  and  if  the  sale  he  hy  sample,  as 
well  as  by  description,  it  is  not  sufficient  that 
the  bulk  of  the  goods  correspond  with  the 
sample  if  the  goods  do  not  also  correspond 
with  the  description. 

Sans  recours. — See  Indorsement. 
Satisfaction. — See  Accord  and  Satisfaction. 

Savings  Banks. — The  Trustee  Savings  Banks 
Act  1863  provides  {inter  alia)  that  no  savings 
bank  shall  have  the  benefit  of  the  Act  unless, 
in  the  rules  and  regulations  for  the  manage- 
ment thereof,  it  shall  be  expressly  provided 
{inter  alia)  : — 

(i)  That  the  depositor's  Pass  Book  shall 
be  compared  with  Ledger  {a)  on  every 
transaction  of  repayment,  and  {b)  on 
its  first  production  at  the  bank  after 
each  twentieth  day  of  November. 

(2)  That  every  depositor  in  a  savings  bank 
established  under  this  Act  shall,  once 
at  least  in  every  year,  cause  his  Deposit 
Book  to  be  produced  at  the  office  of 
the  said  savings  bank,  for  the  purpose 
of  being  examined. 

(3)  That  a  public  accountant  or  one  or 
more  auditors  be  appointed  by  the 
trustees  and  managers,  but  not  out  of 
their  own  body,  to  examine  the  books 
of  the  bank,  and  to  report  in  writing 
to  the  board  or  committee  of  manage- 
ment the  result  of  such  audit  not  less 
than  once  in  every  half-year ;  also  to 
examine  an  extracted  list  of  the 
depositors'  balances,  made  up  every 
year  to  the  twentieth  day  of  November, 
and  to  certify  as  to  the  correct  amount 
of  the  liabilities  and  assets  of  the  bank. 

(4)  That  a  book  containing  such  extracted 
list  of  every  depositor's  balance,  omit- 
ting the  name  but  giving  the  distinctiv^e 
number  and  separate  amount  of  each, 
and  showing  the  aggregate  number 
and  amount  of  the  whole,  checked  and 
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certified  by  such  public  accountant  or 
auditors,  be  open  at  any  time  during 
the  hours  of  public  business  for  the 
inspection  of  every  depositor  as  re- 
spects his  own  account,  to  examine  his 
own  Deposit  Book  therewith,  and  the 
general  results  of  the  same. 

The  Savings  Banks  Act  1891  provides  [inter 
alia) : — 

(i)  There  shall  be  established  an  Inspec- 
tion Committee  of  trustee  savings 
banks. 

(2)  The  Inspection  Committee  may  appoint 
persons  to  inspect  the  books  and 
accounts  of  trustee  savings  banks, 
and  to  examine  and  ascertain  and 
report  to  the  Committee  from  time  to 
time,  with  respect  to  each  bank, 
whether  the  bank  has  complied  with 
the  requirements  of  the  Acts  and  rules 
relating  to  the  bank  as  to  the  security 
to  be  taken  from  officers,  the  accounts 
of  the  bank,  and  the  conduct  of  its 
business,  and  whether  any  portion  of 
the  expenditure  is  excessive  or  un- 
necessary ;  and  every  trustee  savings 
bank  shall  give  all  due  facilities  for 
enabling  any  such  inspection  or  ex- 
amination to  be  made. 

(3)  The  trustees  of  every  trustee  savings 
bank  shall,  on  the  requisition  of  the 
Committee,  supply  the  Committee 
with  a  copy  of  the  Pass  Book  in  use 
in  the  bank,  of  the  annual  general 
statement  of  the  accounts  of  the  bank, 
and  of  the  rules  of  the  bank,  and  of 
any  amendments  thereof. 

(4)  If,  in  the  opinion  of  the  Committee, 
the  rules  of  any  such  bank  are  insuffi- 
cient for  the  purpose  of  maintaining 
an  efficient  audit,  the  bank  shall,  with 
all  convenient  speed,  make  such  addi- 
tional rules  as  may,  in  the  opinion  of 
the  Committee,  be  required  for  the 
purpose. 

^5)  If  the  bank  do  not,  within  a  time 
specified  by  the  Committee  from  the 
date  of  being  required  to  make  any 
such  rules,  comply  with  the  require- 
ment, the  Committee  may  make  such 
rules,  and  shall  submit  the  rules  so 


made  to  the  Registrar  of  Friendly 
Societies,  to  be  certified  by  him  ;  and, 
when  so  certified,  they  shall  be  bind- 
ing on  the  trustees. 

The  following  is  an  extract  from  the 
circular  letter  relating  to  the  books  of  account 
issued  to  the  trustees  of  savings  banks  by  the 
Inspection  Committee  in  April  1894  : — 

The  Cash  Book  will  summarise  all  the 
transactions  which  are  now  shown  in 
Depositors'  Cash  Receipt  Books  (or  sheets) 
and  Depositors'  Cash  Payment  Books  (or 
sheets).  It  will  show  how  all  the  moneys 
received  by  the  treasurer  and  the  actuary 
have  been  disposed  of,  and  the  balances  of 
this  book  at  any  time  will  be  the  amount 
in  the  hands  of  the  treasurer,  and  the  cash 
at  the  savings  bank  (if  any)  for  which  the 
actuary  may  be  responsible.  At  the  end 
of  each  month  a  balance  should  be  struck 
and  compared  by  a  trustee  or  manager  or 
the  auditor,  with  the  balance  shown  in  the 
treasurer's  Pass  Book.  Probably  there 
will  be  no  necessity  for  keeping  a  Petty 
Cash  Book,  though  this  can  be  done  if 
thought  desirable. 

The  Journal  will  be  used  entirely  for 
transfer  entries.  These  often  require  an 
explanation  more  or  less  lengthy,  which 
can  be  conveniently  given  in  the  Journal^ 
but  for  which  the  form  of  Ledger  generally 
in  use  is  not  adapted. 

It  is  not  intended  that  the  examples  given 
should  be  followed  in  any  hard  and  fast 
manner,  but  they  will  probably  illustrate 
the  treatment  of  most  of,  if  not  all,  the 
transactions  which  take  place  in  a  savings 
bank.  It  will  be  noticed  that  only  one 
example  of  each  kind  of  Journal  entry  has 
been  given  ;  for  instance,  only  one  transfer 
from  the  Post  Office  Savings  Bank.  As 
there  may  be  several  of  these  transfers,  a 
similar  entry  will  have  to  be  made  from 
time  to  time,  as  advices  are  received  from 
the  National  Debt  Commissioners.  In  the 
case  of  banks,  where  the  entries  are 
sufficiently  numerous  to  require  special 
Day  Books  ruled  for  the  purpose  of  record- 
ing, in  a  convenient  form,  transfers,  divi- 
dends, and  any  other  kinds  of  special 
transactions,  the  totals  of  such  subsidiary 
books  at  the  20th  of  each  month  need  only 
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be  journalised.  Each  bank  possessing  a 
complete  set  of  books  balanced  on  the 
double  entry  system  will,  doubtless, 
continue  to  use  the  forms  which  experience 
has  found  to  be  more  suitable  to  its  own 
particular  circumstances  ;  but  the  system 
of  accounts  which  is  here  recommended 
will  be  found  generally  convenient  for 
banks  that  have  not  yet  adopted  a  General 
Ledger,  as  by  means  of  it  the  various 
transactions  of  the  bank  are  grouped  in 
such  a  way  as  to  enable  its  financial 
position  to  be  easily  ascertained  and 
checked. 

The  Journal  entries  which  deal  with 
"Depositors'  Account"  will  have  to  be 
posted  twice,  once  to  the  "  Depositors' 
Account  "  in  the  General  Ledger,  and 
again  to  the  individual  depositors'  accounts 
which  they  affect  in  the  Depositors' 
Ledgers.  Entries  in  the  Journal  of  this 
nature  ought,  therefore,  to  have  two 
references  inserted. 

The  Ledge?  contains  all  the  accounts 
which  are  required  for  making  up  the 
Annual  Statement,  and  also  a  Profit  and 
Loss  Account,  which  is  not  asked  for  by 
the  National  Debt  Commissioners.  This 
Profit  and  Loss  Account  will  differ  from 
the  subsidiary  statement  which  appears  at 
the  bottom  of  the  Annual  Statement 
(account  for  proving  the  surplus  remaining 
on  the  General  Account)  in  that  it  makes 
proper  allowance  for  expenses  due  but  not 
paid,  and  for  depreciation  (if  any)  of 
building  and  furniture. 

The  "  Depositors'  Account  "  is  simply  a 
summary  of  all  the  Depositors'  Ledgers. 
Everything  which  is  posted  into  these 
Ledgers  in  detail  to  the  individual  accounts 
will  be  posted  in  total  to  this  account,  so 
that,  at  any  moment,  the  liability  of  the 
bank  to  depositors  (subject  to  current 
interest  due  to  them)  can  be  ascertained 
from  it  by  striking  a  balance.  It  will  also 
have  the  advantage  of  acting  as  a  check  on 
the  correctness  of  the  postings  into  the 
Depositors'  Ledgers,  and  on  the  results 
contained  in  those  Check  or  Section 
Ledger  sheets  used  in  certain  banks.  The 
liability  to  depositors  at  the  end  of  the 
year  will  be  ascertained  independently  by 
means   of  it,  as  the  balance  at  twentieth 


November  should  agree  with  the  total 
balances  of  the  Deposit  Ledgers  shown  by 
the  lists  of  extracted  balances,  after  making 
any  necessary  adjustment  for  outstanding 
transfer  certificates  at  that  date. 

The  account  with  the  National  Debt 
Commissioners  is  now  kept  by  some  banks 
in  a  separate  book,  whereas,  under  the 
suggestions  now  made,  it  will  find  a  place 
as  a  separate  account  in  the  General 
Ledger. 

If,  however,  it  is  still  thought  that  it 
is  more  convenient  to  have  it  separately, 
then  there  is  no  reason  why  it  should  not 
remain  so. 

The  Profit  and  Loss  Account  will  be 
made  up  at  the  end  of  the  year  by  trans- 
ferring to  it  the  balances  of  all  the  Expense 
Accounts,  and  such  Receipt  Accounts  as 
interest,  dividends,  &c 

Where  payments  for  expenses  are  made 
only  once  or  twice  in  the  year,  they  might 
be  posted  direct  to  this  account. 


The  following  is  an  extract  from  the  cir- 
cular letter  relative  to  the  audit  of  accounts, 
issued  to  the  trustees  of  savings  banks  by  the 
Inspection  Committee  in  October  1894  : — 
The  annual  general  statement  should  be 
examined  by  the  auditor  in  full  detail,  and 
if  found  correct  should  be  certified  by  him. 
.     .     .     .     The  form  of  this  statement  now 
in  use  is  such  that  the  auditor's  certificate 
of  its  correctness  will  render  unnecessary  a 
separate   certificate   as   to   liabilities   and 
assets.     If  not  satisfied  of  the  accuracy  of 
the  statement  the  auditor  should  report  in 
qualified    terms     to     the     trustees    and 
managers,  and  also  direct  to  the  Inspec- 
tion Committee. 

The  accuracy  of  the  postings  from  the 
detailed  Cash  Books  to  the  Deposit  Ledgers 
at  least  should  be  tested  in  all  cases  where 
the  postings  are  not  independently  checked 
in  the  manner  usual  where  the  system 
obtains  of  balancing  the  Deposit  Ledgers 
by  sections  of  not  more  than  1,000 
accounts. 

This  could  be  done  either  by  comparing 
the  larger  items,  or,  better  still,  by  taking 
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a  section  of  the  Cash  Book  for  consecutive 
testings. 

The  detailed  calculations  of  interest 
should  be  tested  in  all  cases  where  they  are 
not  checked  independently  by  a  second  paid 
officer.  A  list  of  balances  extracted  in  at 
least  four  columns  (No.  of  account,  prin- 
cipal, interest,  and  amount)  should  be 
checked  throughout  in  all  respects  as  to 
extraction,  castings,  cross  castings,  and 
final  summations,  apart  from  any  assist- 
ance by  the  actuary  or  other  paid  officer, 
and  should  be  clearly  certified. 

The  auditor  should  report  the  general 
result  of  the  audit  for  the  half-year  ended 
2oth  May  as  soon  as  possible  after  that 
date,  and  not  later  than  the  20th  July,  and 
the  result  of  the  audit  for  the  year  should 
be  reported  within  nine  weeks  after  20th 
November  of  each  year.  It  would  be  very 
convenient  if  the  Inspection  Committee 
could  be  supplied  by  the  auditors  of  all 
banks  with  a  list  of  work  done  on  a  form 
that  will  be  provided.  (See  a  suggested 
form  in  Appendix  K,  which  will  also  serve 
as  a  guide  for  any  auditor  who  may  desire 
to  have  some  indication  of  the  points  to 
which  his  attention  may  be  most  usefully 
directed.) 

Pass  Books  should  be  examined  from 
time  to  time  throughout  the  year  to  the 
extent  of  at  least  10  per  cent,  of  the  entire 
number  of  active  accounts  in  the  current 
Deposit  Ledgers. 

This  examination  will  be  practically  use- 
less if  the  Pass  Books  are  left  at  the  banks 
for  any  length  of  time  prior  to  examination, 
or  if  they  are  sent  to  the  auditor  for  audit 
with  the  books  of  the  bank.  The  examina- 
tion, to  be  efficient,  should  be  made  as  the 
Pass  Books  are  brought  in  by  the  depositors. 

Appendix  K  (referred  to  above.) 

Form  in  which  it  is  suggested  that  the 
auditor  should  acquaint  the  Inspection 
Committee  at  the  end  of  each  year  with  the 
details  of  the  work  done  by  him  in  auditing 
the  books  of  a  savings  bank  :— 

I  certify  that  I  have  done  the  following 
work  during  the  course  of  my  audit  of  the 

Savings  Bank  for  the  year  ended 

2oth  November  190  . 


N.B. — A  pen   may  be  run  through  the 
work  that  has  not  been  done. 
I. — General  Cash  Book. 

{a)  Checked  the  receipts  and  payments 

from  the  Depositors'  Cash  Book. 
{b)   Checked      the     entries     with     the 
Bankers'  Pass  Book  and  agreed  the 

[   on  —  occasions, 
balance   ^    weekly. 
[    monthly. 

(r)    Counted  the  cash  in  the  actuary's 
hands 


/  on  —  occasions. 
'    weekly. 
(   monthly. 


{d)  Checked  the  additions. 

[e)  Checked  the  weekly  totals  with  the 
weekly  statements  sent  to  the 
National  Debt  Office,  and  certified 
the  same  as  having  been  examined 
and  found  correct. 

(/)  Vouched  the  expenses. 
2. — General  Ledger. 

[a)  Checked  the  postings. 

[b)  Checked  additions. 

{c)  Agreed  the  balance  of  Depositors' 
Accounts  at  20th  November  with 
the  total  of  the  extracted  list  of 
balances. 

{d)  Verified   the   liabilities    and    assets 
each  quarter/half-year  and  reported 
the  result  of  such  examination  to  the 
trustees  and  managers  direct. 
3. — Journal. 

{a)  Agreed  in  total  the  figures  in  the  two 
columns. 

(b)  Vouched  with  the  N.  D.  C.  forms 
(transfers,  purchases,  and  sales  of 
stock,  dividends,  interest,  etc.). 

4. — Depositors'  Cash  Books. 

(a)  Checked  )  the  agreement  of  the 
Tested       j        duplicate  Cash  Books. 

{c)   Checked   ]    the    withdrawals    with 
Tested      j       thedepositors'receipts 
(where  taken)  or  order 
cheques. 

(d)  Checked  )  the  receipts  and  pay- 
Tested       I       ments  by  post. 

N.B. — The    receipts    may    be    compared 
with  the  letters  enclosing  the  deposits,  and 
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the  payments  with  the  acknowledgments  sent 
by  the  depositors. 

5. — Depositors'  Ledgers. 

(a)  Checked )  the  postings.     (If  tested 
Tested     j      only,  state  the  approxi- 
mate    percentage     of 
postings  verified.) 

(b)  Checked)  the  additions  and  sub- 
Tested     j      tractions. 

Or 

The  Ledgers  being  balanced  by 
the  "section  system,"  I  have  satis- 
fied myself  by  examination  that  the 
system  is  correctly  carried  out. 

(c)  Checked  [  the  interest  credited, 
Tested    J      paid  and  transferred. 

(d)  Checked  the  balances  into  the  ex- 
tracted list  without  the  help  of  the 
staff. 

(e)  Checked  the  additions  of  the  ex- 
tracted list. 

(/)  Certified  the  book  containing  the 
extracted  list  in  the  form  suggested 
by  the  Inspection  Committee. 

6. — Pass  Books. 

[a)  Examined  with  the  Ledgers  from 
time  to  time  during  the  year — 
Pass  Books,  having  attended  with- 
out notice — times  for  this  purpose. 

(b)  Examined  with  Ledgers  during  the 
audit— Pass  Books. 

In  both  cases  the  Pass  Books  being  taken 
as  presented  by  depositors. 

7. — Stock  Books. 

{a)  Agreed  the  stock  as  shown  in  the 
Stock  Ledger  with  the  total  amount 
in  the  General  Statement. 

(0)   Checked  [  the  postings  of  the  divi- 
Tested     j       dends  to  the  Deposi- 
tors' Ledgers. 

8. — Annual  General  Statement. 

{a)  Checked  throughout  with  the  books 

of  the  bank  and  agreed. 
(b)  Certified  as  having  been  examined 

and  found  correct. 

9. — And   I     have   also    done     the    following 
additional  work. 

I  further  certify  that  on  every  occasion 
of  visiting  the   savings  bank  I  have  seen 


that  the  proper  persons  have  been  in 
attendance,  and  that  they  were  parties  to 
every  transaction  of  deposit  or  repayment, 
and  that  the  use  of  the  necessary  double 
check  upon  all  such  transactions  has  been 
permanently  recorded  at  the  savings  bank 
in  at  least  two  different  handwritings 
apparently  made  independently  at  the 
time. 

(Signed)         , 

Auditor  of  the  Savings  Bank. 

Address , 


Date 
To  the  Trustee  Savings  Banks' 
Inspection  Committee. 


[The  word  "  checked  "  is  used  in  the  sense  of 
being  verified  in  every  detail.  The  minimum 
**  test ' '  should  be  10  per  cent,  of  the  whole  work, 
taken  either  as  a  percentage  of  the  transactions 
of  the  period  under  audit,  or  of  the  number  of 
days  on  which  the  bank  was  open  for  business 
during  that  period.'] 

The  following  is  a  list  of  books  in  use  at 
the Savings  Bank  : — 

{Here  append  the  list.) 

Schedule.— A  document  appended  to  or 
accompanying  some  larger  work,  generally 
in  the  form  of  a  list  or  catalogue,  affording 
further  details  as  to  some  part  of  the  larger 
work,  and  which,  though  essential  to  the  com- 
pleteness of  the  document  or  work  to  which 
it  is  attached,  it  is  inexpedient  to  embody  in 
the  principal  document  itself. 

A  schedule  when  referred  to  in  an  affidavit 
is  called  an  **  exhibit"  {q.v.) 

Scrip. — A  contraction  of  the  word  subscrip- 
tion. Strictly  scrip  is  a  kind  of  provisional 
document  given  to  an  allottee  entitling  him 
to  claim  a  certain  specified  number  of  bonds 
or  share  certificates,  indicating  how  many 
bonds  or  shares  he  has  subscribed.  The 
scrip  states  the  amounts  and  due  dates  of  the 
various  instalments,  and  when  these  have  all 
been  paid  and  bankers'  receipts  obtained 
therefor  the  scrip  is  exchanged  for  the  bond 
or  bonds  or  share  certificate. 

The  terms  share  certificate  and  scrip 
appear,  however,  to  be  used  indiscriminately 
in  commercial  circles. 
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A  scrip  certificate,  or  other  document 
entitling  a  person  to  become  the  proprietor  of 
any  share  in  a  company  must  bear  id.  stamp, 
which  must  be  impressed,  but  a  share  certifi- 
cate to  the  effect  that  the  person  named 
therein  is  a  shareholder  is  not  liable  to  any 
stamp  duty.     {See  Certificate.) 

Scrivener, — One  whose  business  is  to  place 
money  at  interest  for  his  clients,  receiving  a 
bonus  or  commission  for  so  doing.  The  com- 
mission is  sometimes  termed  a  ' '  procuration 
fee." 

Scrutineer. — The  articles  of  association  of  a 
company  sometimes  provide  for  the  appoint- 
ment of  a  scrutineer  to  compute  the  votes  of 
the  members  of  a  company  in  general  meet- 
ing when  a  poll  is  being  taken.  If  the  regula- 
tions of  the  company  do  not  provide  for  such 
appointment,  the  members  can  elect  scruti- 
neers, or  the  chairman  may  nominate  them 
with  the  assent  of  the  members.  In  the  case 
of  small  companies  the  chairman  personally 
acts  as  scrutineer: 

Seal. — Section  i8  of  the  Companies  Act  1862 
provides  {inter  alia)  that  a  company  incor- 
porated under  that  Act  may  have  a  common 
seal,  and  section  41  provides  that  the  company 
(if  limited)  must  have  its  name  engraven  in 
legible  characters  on  its  seal. 

A  document  to  which  the  seal  of  a  regis- 
tered company  is  affixed  is  not  necessarily  a 
deed,  e.g.,  a  share  certificate  is  not  a  deed  ; 
whilst  section  91,  subsection  2,  of  the  Bills  of 
,    Exchange  Act  1882  provides  : — 

*'  In  the  case  of  a  corporation,  where  by 
"  this  Act  any  instrument  or  writing  is 
"  required  to  be  signed  [acceptances,  indorse- 
"  ments,  S'C.),  it  is  sufficient,  if  the  in- 
' '  strument  or  writing  be  sealed  with  the 
"corporate  seal;  but  nothing  in  this 
' '  section  shall  be  construed  as  requiring  the 
"  bill  or  note  of  a  corporation  to  be  under 
•*  seal." 

The  Seals  Act  1864  provides  that  com- 
panies registered  under  the  Act  of  1862, 
whose  objects  require  or  comprise  the  trans- 
action of  business  in  foreign  countries  (e.g., 
the  making  of  investments,  the  taking  of 
mortgages,  conveyances  and  leases,  or  the 
entering  into  contracts  and  engagements  in 
such  countries)  may  have  an  official  seal  for 


and  to  be  used  in  any  place  out  of  the  United 
Kingdom  in  which  the  business  of  the  com- 
pany is  carried  on.  The  seal  is  to  be  a.  fac- 
simile of,  or  as  nearly  as  practicable  a  fac- 
simile of,  the  common  seal  of  the  company 
with  the  exception  that  on  the  face  thereof 
shall  be  inscribed  the  name  of  each  and  every 
place,  district,  or  territory,  in  and  for  which 
it  is  to  be  used. 

A  company  having  such  a  seal  as  above 
may,  by  instrument  in  writing  under  the 
common  seal  of  the  company,  empower  any 
agent  or  agents  to  affix  the  seal  upon  docu- 
ments in  the  particular  country  ;  and  any 
document  to  which  any  such  seal  has  been 
duly  affixed  will  bind  the  company  in  the 
same  way,  and  to  the  same  extent,  and  have 
the  same  force  and  effect,  as  if  it  had  been 
duly  sealed  with  the  common  seal  of  the 
company. 

Section  37  of  the  Companies  Act  1867 
provides  [inter  alia)  that  any  contract  which, 
if  made  between  private  persons,  would  be  by 
law  required  to  be  in  writing,  and  if  made 
according  to  English  law  to  be  under  seal, 
may  be  made  on  behalf  of  the  company  in 
writing  under  the  common  seal  of  the  com- 
pany, and  such  contract  may  be  in  the  same 
manner  varied  or  discharged.  .  .  .  And 
all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law, 
and  shall  be  binding  upon  the  company  and 
its  successors  and  all  other  parties  thereto, 
their  heirs,  executors,  or  administrators,  as 
the  case  may  be. 

The  articles  of  association  of  a  company 
generally  provide  (i)  for  the  custody  of  the 
instrument  of  the  seal,  and  (2)  the  necessary 
formalities  for  affixing  the  seal  to  documents, 

e.g.  :— 

' '  The  directors  shall  provide  for  the  safe 
' '  custody  of  the  seal,  and  the  seal  shall 
' '  never  be  used  except  by  the  authority  of 
"  the  directors,  or  a  committee  of  the 
"directors,  previously  given,  and  in  the 
"  presence  of  two  directors  at  the  least,  who 
"  shall  sign  every  instrument  to  which  the 
"seal  is  affixed,  and  every  such  instrument 
"  shall  be  countersigned  by  the  secretary 
"  or  some  other  person  appointed  by  the 
"directors." 
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Sometimes,  in  the  case  of  large  companies, 
the  use  of  the  seal,  for  the  purpose  of  duly 
executing  share  certificates  (only),  is  delegated 
to  one  director. 

It  is  usual  and  desirable  to  keep  a  register 
in  a  concise  form  of  all  documents  (other  than 
share  certificates)  to  which  the  seal  of  a 
company  has  been  affixed,  recording  in  each 
case  (i)  the  date,  (2)  the  parties  to  the  con- 
tract (other  than  the  company),  (3)  the 
attesting  directors,  and  (4)  a  short  statement 
of  the  purport  of  the  document. 

Where,  as  is  usual,  the  seal  is  affixed  only 
in  pursuance  of  a  resolution  of  the  directors, 
the  fact  that  a  document  has  been  "  sealed  " 
will  be  recorded  in  the  Minute  Book  in  the 
ordinary  way,  but  a  register  of  such  docu- 
ments in  columnar  form  is  much  more  satis- 
factory for  future  reference.  It  is  a  good 
plan  to  rule  off  a  few  pages  at  the  end  of  the 
Minute  Book  for  this  purpose. 


With  regard  to  the  "  sealing  "  of  deeds  by 
individuals,  the  practice  is  to  affix  a  wafer 
beforehand,  and  the  party  in  ex2cuting  the 
instrument  merely  touches  the  wafer,  and 
adopts  same  as  his  seal. 

To  give  effect  to  a  deed  executed  by  an 
individual  it  must  be  sealed  and  delivered,  the 
document  taking  effect  (save  in  the  case  of  an 
escrow)  from  the  date  of  delivery  ;  but  in  the 
case  of  a  corporation  the  sealing  imports 
delivery.  "  A  common  seal  fixed  to  the 
'*  deed  of  a  corporation  is  tantamount  to  a 
"  delivery." 

Thus,  the  attestation  clause  affixed  to  the 
deed  of  an  individual  usually  reads  :  "  Signed, 
* '  sealed  and  delivered  in  the  presence  of 
' ' ' '  ;  whereas,  in  the  case  of  a  com- 
pany, the  clause  merely  states  that  "The 
'*  common  seal  of  the  company  was  affixed 

"hereto  in  the   presence  of "  {i.e., 

the  director  or  directors  and/or  secretary  of 
the  company,  as  the  regulations  may  pre- 
scribe).    [See  Deed.) 

Seal  Register.  —  A  record  of  the  docu- 
ments to  which  the  common  seal  of  a  cor- 
poration or  company  has  been  affixed,  stating 
the  purport  of  the  documents,  the  parties, 
the  date  the  seal  was  affixed,  and  the  initials 


of  the  directors,  &c.,  who  signed  the  various 
documents. 

This  record  is  often  kept  at  the  latter 
portion  of  the  Minute  Book,  for  although 
such  documents  are  recorded  in  the  Minute 
Book  from  time  to  time,  as  and  when  the  seal 
is  affixed,  it  is  found  more  convenient  in  large 
companies  to  keep  a  separate  record  to  facili- 
tate subsequent  reference. 

Seaworthiness. — The  quality  of  a  ship  being 
in  such  a  fit  state  as  to  repairs,  equipment, 
and  crew,  as  to  render  her  capable  of  with- 
standing such  perils  of  the  sea  as  she  may 
be  expected  to  encounter  in  a  contemplated 
voyage.  In  the  absence  of  agreement  to  the 
contrary,  in  a  contract  for  the  carriage  of 
goods  by  sea,  the  shipowner  implies  amongst 
other  things  that  his  ship  is  seaworthy. 

In  marine  insurance  there  is  an  implied 
warranty  in  every  voyage  policy  that  the  ship 
is  seaworthy,  but  in  a  time  policy  it  is  not 
implied  ;  to  make  seaworthiness  a  term  of  the 
contract  in  respect  of  a  time  policy  there 
must  be  an  express  stipulation. 

Second  of  Exchange.  —See  Bill  in  a  Set. 

Secret  Commissions.— 5^^  Agent. 

Secret  Reserves. — See  Reserves,  &c. 

Sectional  Ledgers. — In  recording  the  ac- 
counts of  some  businesses,  particularly  where 
the  transactions  are  numerous,  it  is  found 
necessary  to  keep  the  Ledger  in  parts,  such 
as : — 

(i)  Debtors',    or    Sales,     or     Customers' 
Ledger ; 

(2)  Creditors',    or    Bought    or    Purchase 
Ledger ; 

(3)  Consignment  Ledger  ; 

(4)  Nominal  or  Trade  Ledger  ; 

(5)  Private  Ledger  ; 
and  so  on. 

The  Debtors'  and  Creditors'  Ledgers  are 
sometimes  subdivided,  either  alphabetically 
or  geographically,  as  the  case  may  be. 

The  subsidiary  books,  to  a  great  extent, 
are  also  devised  upon  identical  lines,  either 
by  separate  subsidiary  books,  or  "  dividing 
columns ' '  in  the  same  books,  arranged  accord- 
ing to  alphabet,  district,  or  otherwise.  This 
allows    of    a  division   of    labour   upon    the 
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accounts  of  a  large  concern  which  would  not 
be  otherwise  possible,  and,  furthermore,  by  a 
utilisation  of  the  totals  of  the  various  subsidi- 
ary books,  in  a  system  of  controlling  accounts 
it  is  possible  to  render  each  Ledger  self- 
balancing,  and  thereby  not  only  minimise  the 
trouble  and  risk  involved  in  the  balancing  of 
the  books  as  a  whole,  but  make  each  Ledger 
clerk  responsible  for  the  balancing  of  his  own 
portion  of  the  work. 

To  take  an  instance:— If  the  total  of  the 
balances  at  the  debit  of  the  Customers'  Ledger 
at  any  one  date  be  placed  to  the  credit  of  a 
Balance  Account  at  the  end  of  the  Ledger, 
and  all  subsequent  entries  to  the  debit  of  the 
customers  from  the  Sales  Book  be  placed  in 
total  to  the  credit  of  the  Balance  Account, 
and  all  credit  entries  to  the  customers  from 
the  Cash  Book  and  the  Allowance  or  Return 
Book  be  placed  in  total  to  the  debit  of  the 
Balance  Account,  it  necessarily  follows  that 
the  total  of  the  balances  of  the  Ledger  at  any 
given  date  will  agree  with  the  balance  of  the 
•'  Balance  Account  "  if  the  books  have  been 
kept  in  an  (arithmetically)  accurate  manner, 
and  here  the  Customers'  Ledger  would  be 
termed  a  Sectional  Ledger,  and  is  self- 
balancing  because  of  the  operation  of  the 
Controlling  Account. 

If  the  counterpart  of  the  "  Balance 
Accounts  "  in  the  various  Ledgers  be  kept  in 
the  Private  Ledger,  the  latter  may  also  be 
balanced  independently. 

Secured  Creditor. — A  secured  creditor  is 
defined  in  section  168  of  the  Bankruptcy  Act 
1883  as  a  person  holding  a  mortgage  charge 
or  lien  on  the  property  of  a  debtor,  or  any 
part  thereof,  as  a  security  for  a  debt  due  to 
him  from  the  debtor. 

The  holder  of  a  bill  of  exchange  or  pro- 
missory note  is  not  a  secured  creditor,  such 
documents  being  mere  personal  engagements 
to  pay,  nor  is  a  mere  judgment  creditor 
thereby  secured,  but,  for  the  purpose  of 
voting,  the  holder  of  a  bill  of  exchange  is, 
under  certain  circumstances,  treated  as  a 
secured  creditor.     {See  below.) 

The  holder  of  a  bill  of  exchange  may, 
however,  be  a  quasi  secured  creditor  as  a 
result  of  the  rule  in  Ex  parte  Waring,  and 
where  a  holder  of  a  bill  of  exchange  (accepted 
payable  against  delivery  of  bills  of  lading). 


also  holds  the  bills  of  lading,  he  is  a  secured 
creditor.  {Re  Howe,  1871.)  {See  Proof  in 
respect  of  Bills  of  Exchange.) 

A  landlord  has  a  right  of  distress,  but  such 
right  does  not  constitute  him  a  secured 
creditor.     {See  Distress.) 

Where  a  creditor  holds  the  security  or 
guarantee  of  a  third  party  he  may  prove  for 
his  wliole  debt,  and  then  resort  to  his  security 
or  guarantor  in  respect  of  any  deficiency,  for 
he  is  not  a  person  holding  a  charge,  &c., 
upon  the  property  of  the  debtor,  but  upon 
the  property  of  some  other  person.  This  is 
termed  "  collateral  security." 

Thus,  the  creditor  of  a  firm  need  not  value 
a  security  given  to  him  by  one  of  the  partners 
out  of  his  separate  estate,  and  vice  versa. 
{Ex  parte  Caldicott ;  re  Hart,  1884.) 

A  secured  creditor  is  subject  to  special 
conditions  as  to  proof  of  debt  for  the  pur- 
poses of  voting  and  dividend.     {See  below.) 

With  the  exception  of  the  provisions  of  the 
Act  of  1897,  S'S  regards  debentures  issued  by 
a  company  under  a  floating  charge,  the 
rights  of  secured  creditors  in  bankruptcy 
and  winding-up  procedure  are  unaffected  by 
the  Preferential  Payments  in  Bankruptcy 
Acts  1888  and  1897,  such  Acts  dealing  only 
with  the  assets  distributable. 

Petition. — If  the  petitioning  creditor  is  a 
secured  creditor,  he  must  in  his  petition  state 
that  he  is  willing  either  to  give  up  his 
security  for  the  benefit  of  the  creditors,  in 
the  event  of  the  debtor  being  adjudged 
bankrupt,  or  give  an  estimate  of  the  value  of 
his  security  ;  and,  in  the  latter  case,  he  will 
be  admitted  as  a  petitioning  creditor  for  the 
balance  of  the  debt  (after  deducting  such 
value)  in  the  same  manner  as  if  he  were  an 
unsecured  creditor.  (1883  Act,  section  6.) 
The  creditor  is  not  compelled  to  give  up  his 
security  until  a  later  stage  {i.e.,  when  he 
seeks  to  vote  or  prove  in  respect  of  his  debt), 
and  an  undervaluation  of  same  will  not  of 
itself  invalidate  the  petition  ;  in  fact,  the 
omission  to  value  is  a  formal  defect  which 
the  Court  will  allow  to  be  amended. 

Voting. — For  the  purpose  of  voting,  a 
secured  creditor  must,  unless  he  surrenders 
his  security,  state  in  his  proof  the  particulars 
of  his  security,  the  date  when  it  was  given, 
and  the  value  at  which  he  assesses  it,  and  he 
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is  entitled  to  vote  only  in  respect  of  the 
balance  (if  any)  due  to  him,  after  deducting 
the  value  of  his  security.  If  he  votes  in 
respect  of  his  whole  debt  he  shall  be  deemed 
to  have  surrendered  his  security,  unless  the 
Court,  on  application,  is  satisfied  that  the 
omission  to  value  the  security  has  arisen 
from  inadvertence.  (1883  Act,  ist  Schedule, 
Rule  10.) 

A  creditor  shall  not  vote  in  respect  of  any 
debt  on,  or  secured  by,  a  current  bill  of 
exchange  or  promissory  note  held  by  him, 
unless  he  is  willing  to  treat  the  liability  to 
him  thereon  of  every  person  who  is  liable 
thereon  antecedently  to  the  debtor,  against 
whom  a  receiving  order  has  not  been  made, 
as  a  security  in  his  hands,  and  to  estimate  the 
value  thereof,  and  for  the  purposes  of  voting, 
but  not  for  the  purposes  of  dividend,  to  deduct 
it  from  his  proof.     {Ihid,  Rule  11.) 

Dividend. — After  adjudication,  the  secured 
creditor  must  comply  with  one  or  other  of 
the  following  conditions  : — 

(i)  Rely  upon  his  security  and  not  prove 
for  his  debt. 

(2)  Surrender  his  security  and  prove  for 
the  whole  debt. 

(3)  Surrender  part  of  his  security  (if  sever- 
able) and  retain  the  remainder ;  this 
he  may  either  value  or  realise  and 
prove  for  the  balance  of  his  debt  (if 
any). 

The  surrender  of  a  security  places 
the  trustee  in  the  position  of  the 
creditor  so  surrendering,  and  does  not 
alter  the  rights  of  prior  or  subsequent 
parties.     [Cracknall  v.  Janson,  i^J^j.) 

(4)  Value  or  realise  the  whole  security  and 
prove  for  the  balance  of  his  debt  (if 
any).  (1883  Act,  2nd  Schedule,  Rules 
9,  10,  II.) 

If  a  secured  creditor  does  not  either  realise 
or  surrender  his  security,  he  must,  before 
ranking  for  dividend,  state  in  his  proof  the 
particulars  of  his  security,  the  date  when  it 
was  given,  and  the  value  at  which  he  assesses 
it,  and  shall  be  entitled  to  receive  a  dividend 
only  in  respect  of  the  balance  due  to  him 
after  deducting  the  value  so  assessed,  subject 
to  the  rules  as  to  valuation.    [Ibid,  Rule  11.) 

Valuation  of  Security. — The  Bankruptcy  Act 
1883  (section  9)   specially  reserves  the  right 


to  secured  creditors  to  realise  or  otherwise 
deal  with  their  securities,  but  should  there  be 
a  surplus  on  realisation  over  the  debt  due, 
such  surplus  must  be  handed  over  to  the 
trustee  of  the  estate. 

With  regard  to  the  valuation  of  the  security, 
the  trustee  or  Official  Receiver  may,  within 
28  days  after  a  proof  (involving  an  estimate 
of  the  value  of  the  security)  has  been  made 
use  of  for  voting  purposes,  require  the 
security  to  be  given  up  on  payment  of  the 
assessed  value,  with  the  addition  thereto  of 
twenty  per  centum,  provided  that  the  creditor 
may  at  any  time  before  he  has  been  required 
to  give  up  his  security,  correct  his  valuation 
and  lodge  a  new  proof,  but  in  that  case  he 
shall  not  be  entitled  to  the  addition  of  the 
twenty  per  centum  if  the  security  is  required 
to  be  redeemed.  (1883  Act,  ist  Schedule, 
Rule  12.)  After  the  expiration  of  the  28 
days  from  the  first  use  of  the  proof  for  voting 
purposes  (by  which  time  the  creditor  is 
presumed  to  have  definitely  decided  upon 
the  value  of  the  security)  the  trustee  may  at 
any  time  (subject  to  the  exception  below) 
redeem  the  security  at  its  assessed  value.  [Ibid, 
2nd  Schedule,  Rule  12.) 

If  the  trustee  is  dissatisfied  with  the  valua- 
tion put  upon  the  security  (and  is  yet  un- 
willing to  redeem  same)  he  may  require  it  to 
be  sold,  and  if  such  sale  be  by  public  auction, 
the  creditor,  or  the  trustee  on  behalf  of  the 
estate,  may  bid  and/or  purchase  at  such  sale 
[Ibid,  Rule  12.)  Where,  however,  a  creditor, 
by  notice  in  writing,  requires  a  trustee  to 
decide  whether  he  will  or  not  redeem  a 
security  or  require  it  to  be  realised,  and  the 
trustee  does  not  within  six  months  after 
receiving  such  notice  signify  in  writing  his 
election  to  redeem  the  security  or  require  it 
to  be  realised,  then  the  equity  of  redemption 
or  other  interest  in  the  property,  previously 
vested  in  the  trustee,  shall  vest  in  the  creditor, 
and  he  shall  be  allowed  to  prove  for  the 
balance  of  his  debt  after  deducting  such 
assessed  value,  and  it  makes  no  difference 
to  this  rule  if  the  creditor's  dividends  should, 
with  the  actual  value  of  the  security  as 
determined  by  subsequent  events,  make  more 
than  twenty  shillings  in  the  pound  of  the 
debt  due  to  the  creditor.  {Ibid,  Rules  12 
and  17.) 
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Where  a  creditor  has  valued  his  security 
he  may  at  any  time  amend  the  valuation  and 
proof,  on  showing  to  the  satisfaction  of  the 
trustee  or  the  Court,  that  the  valuation  and 
proof  were  made  bo7id  fide  on  a  mistaken 
estimate,  or  that  the  security  has  diminished 
or  increased  in  value  since  its  previous  valua- 
tion ;  but  every  such  amendment  shall  be 
made  at  the  cost  of  the  creditor,  and  upon 
such  terms  as  the  Court  shall  order,  unless 
the  trustee  shall  allow  the  amendment  with- 
out application  to  the  Court.    [Ibid,  Rule  13.) 

Where  a  valuation  has  been  amended  in 
accordance  with  the  foregoing  rule,  the 
creditor  shall  forthwith  repay  any  surplus 
dividend  which  he  may  have  received  in 
excess  of  that  to  which  he  would  have  been 
entitled  on  the  amended  valuation,  or,  as  the 
case  may  be,  shall  be  entitled  to  be  paid  out 
of  any  money  for  the  time  being  available 
for  dividend,  any  dividend  or  share  of  divi- 
dend which  he  may  have  failed  to  receive  by 
reason  of  the  inaccuracy  of  the  original 
valuation,  before  that  money  is  made  applic- 
able to  the  payment  of  any  future  dividend, 
but  he  shall  not  be  entitled  to  disturb  the 
distribution  of  any  dividend  declared  before 
the  date  of  the  amendment.     {Ibid,  Rule  14.) 

If  a  creditor,  after  having  valued  his 
security,  subsequently  realises  it,  or  if  it  is 
realised  under  the  provisions  of  Rule  12,  the 
net  amount  realised  shall  be  substituted  for 
the  amount  of  any  valuation  previously  made 
by  the  creditor,  and  shall  be  treated  in  all 
respects  as  an  amended  valuation  made  by 
the  creditor.     {Ibid,  Rule  15.) 

If  a  secured  creditor  does  not  comply  with 
the  foregoing  rules  he  shall  be  excluded  from 
all  share  in  any  dividend  {Ibid,  Rule  16),  and 
a  trustee  need  not  make  any  provision  (when 
calculating  for  the  distribution  of  a  dividend) 
in  respect  of  any  amount  which  may  ulti- 
mately become  provable  by  a  secured  creditor 
who  has  neither  valued  nor  realised  his 
security.     {Ex  parte  Good,  1880.) 

Company  Liquidation. 
Bankruptcy  procedure  is  applicable  to  the 
winding  up  of  an  insolvent  company,  section 
10  of  the  Judicature  Act  1875  providing  that 
in  the  winding  up  of  insolvent  companies 
the  same  rules  shall  be  observed  as  to  the 
rights   of  secured  and   unsecured  creditors  as 


may  be  in  force,  for  the  time  being,  under 
the  law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudicated  bankrupt,  so 
that  a  secured  creditor  of  an  insolvent  com- 
pany must  conform  to  the  bankruptcy  pro- 
cedure in  respect  of  proofs  of  debt,  and  {ijiter 
alia)  deduct  the  value  of  his  security  from 
his  total  claim,  proving  only  for  the  balance; 
but  in  respect  of  solvent  companies  the  Act  of  I 
1875  does  not  apply,  and  a  secured  creditor  ■ 
of  a  solvent  company  is  therefore  entitled  to 
prove  for  the  whole  amount  of  his  claim, 
and  retain  his  security  until  his  debt  is  fully 
satisfied. 

ATof^.— Creditors  holding  collateral  security 
only,  are  not  required  to  deduct  the  value  of 
such  security,  whether  the  company  be 
solvent  or  insolvent. 

Securities  (deposited  against  Bills  of 
Exchange.) — Where  a  drawer  deposits  goods 
or  other  property  with  a  drawee,  as  cover 
for  the  bill,  the  drawee  acquires  no  right  to 
any  of  such  securities  where  he  does  not 
accept  the  bill,  but  on  acceptance  he  acquires 
a  lien  thereon  or  a  right  thereto.  If  the 
acceptor  fails  during  the  currency  of  the  bill, 
or  dishonours  it  at  maturity,  his  lien  upon 
the  securities  or  right  thereto  is  thereby 
determined,  the  securities  being  held  at  the 
disposition  of  the  drawer;  so,  also,  where  a 
drawer  deposits  security  with  the  drawee  as 
cover  for  the  bill,  and  is  obliged  to  take  up 
the  bill  himself  because  of  the  failure  of  the 
acceptor,  the  drawer  is  entitled  to  the  return 
of  the  securities,  or  such  of  them  as  may  be 
unrealised  at  the  time  of  the  failure. 

The  bankruptcy  rule  {Ex  parte  Warijig)  for 
determining  the  rights  of  the  holders  of  bills 
where  securities  have  been  deposited  as  cover 
therefor,  and  both  drawer  and  acceptor  are 
insolvent,  is  dealt  with  under  the  title  "  Proof 
in  respect  of  Bills  of  Exchange." 

Security. — A  bond  or  other  written  instrument 
giving  the  lawful  holder  a  title  (i)  to  a  sum  of 
money,  (2)  to  certain  goods,  or  (3)  to  property 
in  lands  or  buildings.  The  term  is  also 
applied  to  the  subject-matter  itself,  e.g.,  to 
the  goods  held  under  lien. 

Administrator. —  Every  person  (except  the 
solicitors  to  the  Treasury  and  the  Duchy  of 
Lancaster)  to  whom  a  grant  of  administra- 
tion is  made  must  give  security  for  the  due 
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administration  of  the  personal    estate  of   a 
deceased  person. 

The  bond  is  (generally)  required  to  be  in  a 
penalty  to  the  extent  of  double  the  sworn 
amount  of  the  estate  ;  the  Court,  has,  how- 
ever, a  discretion  as  to  the  amount  of  the 
bond,  but  has  no  power  to  dispense  with 
it  altogether.     [See  title  Justifying  Security.) 

Liquidators  and  Special  Managers 
(Winding-up.) 

In  the  case  of  a  special  manager  or  a 
liquidator  other  than  the  Official  Receiver, 
the  following  rules  as  to  security  shall  be 
observed,  namely  : — 

(i)  The  security  shall  be  given  to  such 
officers  or  persons  and  in  such  manner 
as  the  Board  of  Trade  may  from  time 
to  time  direct. 

(2)  It  shall  not  be  necessary  that  security 
shall  be  given  in  each  separate  wind- 
ing-up ;  but  security  may  be  given 
either  specially  in  a  particular  winding- 
up,  or  generally  to  be  available  for 
any  winding-up  in  which  the  person 
giving  security  may  be  appointed 
either  as  liquidator  or  special  manager. 

(3)  The  Board  of  Trade  shall  fix  the 
amount  and  nature  of  such  security, 
and  may  from  time  to  time,  as  they 
think  fit,  either  increase  or  diminish 
the  amount  of  special  or  general 
security  which  any  person  has  given. 

(4)  The  certificate  of  the  Board  of  Trade 
that  a  liquidator  or  special  manager 
has  given  security  to  their  satisfaction 
shall  be  filed  with  the  Registrar. 

(5)  The  cost  of  furnishing  the  required 
security  by  a  liquidator  or  special 
manager,  including  any  premiums 
which  he  may  pay  to  a  guarantee 
society,  shall  be  borne  by  him  person- 
ally, and  shall  not  be  charged  against 
the  assets  of  the  company  as  an  expense 
incurred  in  the  winding-up. 

Note. — There  is  no  power  to  transfer 
this  expense  to  the  estate  as  may  be 
done  in  bankruptcy.     [See  below.) 
If  a  liquidator  or  special  manager  fails  to 
give   the   required  security  within  the  time 
stated  for  that  purpose  in  the  order  appoint- 
ing him,  or  any  extension  thereof,  the  Official 


Receiver  shall  report  such  failure  to  the 
Court,  who  may  thereupon  rescind  the  order 
appointing  the  liquidator  or  special  manager. 
If  a  liquidator  or  special  manager  fails  to 
keep  up  his  security,  the  Official  Receiver 
shall  report  such  failure  to  the  Court,  who 
may  thereupon  remove  the  liquidator  or 
special  manager  and  make  such  order  as  to 
costs  as  the  Court  think  fit.  (Rules  60  and 
61.) 

Voluntary  Liquidator. 

There  is  apparently  no  necessity  for  a 
voluntary  liquidator  to  give  security,  but  the 
terms  of  his  appointment  may  require  him  to 
do  so. 

Trustees  and  Special  Managers 
(in  Bankruptcy.) 

With  regard  to  a  trustee  or  special  manager 
the  rules  as  to  security  in  winding-up  pro- 
cedure, mutatis  mutandis,  apply,  but  in  bank- 
ruptcy the  cost  of  the  premium  on  a  trustee's 
guarantee  bond  will  be  allowed  against  the 
estate,  if  specially  approved  by  the  creditors 
— or  the  committee  of  inspection  where  the 
committee  have  power  to  fix  the  trustee's 
remuneration. 

The  trustee,  under  a  composition  or  a 
scheme  of  arrangement,  must  give  security  in 
the  same  manner  as  a  trustee  in  bankruptcy. 
(Rule  210.) 

The  following  is  an  extract  from  the  Board 
of  Trade  Regulations  affecting  the  security 
of  trustees  in  bankruptcy  : — 

Renewal  premiums  on  guarantee  bonds 
are  payable  annually,  and  one  month 
before  the  date  of  expiry  of  his  bond  a 
trustee,  who  has  not  obtained  his  release, 
will  be  required  to  renew  his  security,  and 
failure  to  do  so  renders  him  liable  to 
removal  from  office.  The  Board  of  Trade 
will,  however,  be  prepared  at  the  expiry 
of  one  year  from  the  trustee's  appointment, 
or  at  any  time  thereafter,  to  consider 
applications  by  a  trustee  for  a  reduction  of 
security  upon  the  accounts  up  to  the  date 
of  such  application  being  audited,  and 
upon  the  production  of  a  resolution  by  the 
committee  of  inspection  recommending 
the  reduction. 

Where  the  premium  is  paid  out  of  the 
estate  the  trustee  should  make  application 
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for  reduction  so  soon  and  as  often  as  the 
circumstances  of  the  case  require,  and  in 
the  event  of  neglect  will  be  surcharged 
with  premiums  needlessly  paid. 

Where  there  is  no  committee  of  inspec- 
tion an  application  for  reduction  of 
security  should  be  accompanied  by  a  short 
statement  as  to  the  estate  realised,  and  the 
assets  outstanding,  and  also  by  the  written 
approval  of  the  Official  Receiver. 

Security  cannot  in  any  case  be  altogether 
dispensed  with  until  the  trustee  has 
obtained  an  order  of  release,  which  should 
be  applied  for  so  soon  as  the  whole  estate 
has  been  realised  and  distributed.  If,  how- 
ever, the  trustee  has  applied  for  his  release 
and  lodged  his  final  account  for  audit  not 
less  than  one  month  before  the  expiration 
of  the  bond,  he  need  not  renew  his 
security,  unless  specially  required  by  the 
Board  of  Trade  to  do  so. 

Where  the  security  is  reduced,  or  where 
the  trustee  has  obtained  his  release  and 
the  period  over  which  the  guarantee 
extends  has  not  expired,  the  leading 
guarantee  societies  have  intimated  their 
willingness  to  grant  a  rebate  in  the  case  of 
renewal  premiums,  and  where  the  premium 
has  been  paid  by  the  trustee  personally, 
he  should,  upon  receiving  notification  from 
the  Board  of  Trade  of  his  release,  or  that 
the  security  has  been  reduced,  apply  to  the 
guarantee  society  for  the  rebate  (if  any) 
due  to  him  ;  but  where  the  estate  has 
borne  the  expense,  the  rebate  (if  any)  must 
be  credited  to  the  estate,  and  if  arising  upon 
the  release  of  the  trustee  will  be  claimed 
bv  the  Official  Receiver. 


Self  ==  Balancing    Ledgers.— 5^^ 

Ledgers. 


Sectional 


Selling  Price  System.— This  system  is 
based  upon  the  assumption  that  if  the  stock 
on  hand  is  taken  at  selling  prices,  and  the 
goods  inward  are  charged  to  the  branch 
establishment  at  selling  prices,  then  the 
difference  between  these  two  items  added 
together,  and  the  stock  on  hand  at  the  end 
of  a  period  (also  at  selling  prices),  should 
represent  the  cash  taken  during  that  period. 
This  would  be  a  satisfactory  method  if  it 
could  be  worked,  but  apart  from  the  difficulties 


attending  this  system  in  practice,  it  ulti- 
mately comes  to  a  mere  question  of  per- 
centage. Inevitable  waste,  allowance  for 
scale  "  breaking,"  loss  of  weight,  and  other 
deductions  cannot  be  disregarded,  and  it  is 
presumed  that  a  certain  percentage  would  be 
allowed  for  these,  under  a  system  which 
required  cash  for  the  sale  price  of  the  goods 
consumed.  But  this  consideration  as  to 
leakage  would  apply  to  the  cost  price  system. 

If  25  per  cent,  profit  is  required  whilst 
the  actual  yield  is  only  22  per  cent.,  the 
question  arises,  is  3  per  cent,  an  excessive 
allowance  for  the  "  trade  shrinkages  "  ?  This 
latter  question,  the  gist  of  the  whole  matter, 
applies  equally  under  either  system,  for  if, 
under  a  selling  price  system,  it  appeared  that 
a  branch  was  short  some  £^,  or  an  equivalent 
to  3  per  cent,  of  the  profit,  it  would  be  neces- 
sary to  inquire  whether  the  deficiency  was 
justified  or  not,  as  in  the  case  of  the  cost 
price  basis.  Furthermore,  how  could  the 
following  be  charged  out  at  selling  prices? : — 
100  dozen  pairs  hose,  sale  prices  is.  a  pair, 
3  pairs  for  2s.  6d.  ;  30  gallons  petroleum,  sale 
prices  ijd.  a  gill,  5d.  a  quart,  is.6d.  a  gallon; 
a  sack  of  flour,  which  has  to  be  manufactured 
into  bread  by  those  in  charge  of  the  branch, 
the  ultimate  weight  of  which  may  vary  as 
much  as  12  pounds  per  sack  without  calling 
for  any  special  remark  ;  or,  lastly,  a  barrel  of 
beer,  which,  if  sold  for  consumption  on  the 
premises,  would  realise  2jd.  per  pint,  but  if 
taken  away  in  jugs  will  only  bring  i^d.  for 
three  gills. 

Thus,  if  the  probabilities  of  the  relative  retailing 
quantities  are  to  be  the  subject  of  average  in 
assessing  the  selling  prices,  it  is  clear  the 
system  cannot  be  better  than  a  check  by 
pure  percentage,  based  upon  cost  prices. 

[See  Percentage.) 

Separate  Estates. — See  Joint  and  Separate 
Estates. 

Set=off. — A  cross  claim.  "  The  right  of  one 
"  party  who  is  bound  under  a  contract 
"  towards  another,  to  set  off  a  corresponding 
' '  liability  upon  the  side  of  that  other  party, 
"as  counterbalancing  the  want  of  per- 
"  formance  of  the  contract  sued  upon."  {See 
Agent,  Contributory,  Mutual  Credits,  State- 
ment of  Affairs,  &c.) 
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Settlement.  —  See  Fraudulent  Conveyances 
and  Settlements. 

Settlement  Estate  Duty. — Where  property 
of  a  deceased  person,  in  respect  of  which 
estate  duty  is  leviable,  is  settled  by  the  will 
of  the  deceased,  or  having  been  settled  by 
some  other  disposition  passes  under  that  dis- 
position, on  the  death  of  the  deceased,  to 
some  person  not  competent  to  dispose  of  the 
property  a  further  estate  duty  called  '*  settle- 
ment estate  duty,"  at  the  rate  of  one  per 
cent,  upon  the  principal  value  of  the  settled 
property,  shall  be  levied,  except  where  the 
07ily  life  interest  in  the  property,  after  the 
death  of  the  deceased,  is  that  of  a  wife  or 
husband  of  the  deceased. 

Settlement  estate  duty  shall  not  be  payable 
more  than  once  during  the  continuance  of 
the  settlement. 

If  estate  duty  has  once  been  paid  in  respect 
of  any  settled  property  since  the  date  of  the 
settlement,  it  (estate  duty)  is  not  again 
leviable  until  the  death  of  a  person  who  was 
at  the  time  of  his  death  (or  had  been  at  any 
time  during  the  continuance  of  the  settle- 
ment) competent  to  dispose  of  such  property. 

Where  the  interest  of  any  person  under 
any  settlement  fails  or  determines,  by  reason 
of  his  death,  before  his  interest  in  the  pro- 
perty comprised  in  the  settlement  becomes 
an  interest  in  possession,  and  stibsequefit  limita- 
tions under  the  settlement  continue  to  subsist, 
such  property  shall  not  be  deemed  to  pass  on 
his  death . 

Where  ad  valorem  stamp  duty  has  been 
charged  on  a  settlement  under  the  Stamp 
Acts,  such  duty  may  be  deducted  from  the 
settlement  estate  duty  payable  in  respect  of 
the  same  property. 

The  settlement  estate  duty  leviable  in 
respect  of  a  legacy  or  other  personal  property 
settled  by  the  will  of  the  deceased  is  (unless 
the  will  contains  an  express  provision  to  the 
contrary)  payable  out  of  such  settled  legacy 
or  property  in  exoneration  of  the  rest  of  the 
deceased's  estate. 

Where  settlement  estate  duty  has  been  paid 
in  respect  of  any  property  contingently 
settled  and  it  is  thereafter  shewn  that  the 
contingency  has  not  arisen,  and  cannot  arise, 
the  settlement  estate  duty  so  paid  can  be 
recovered. 


Where  the  net  value  of  the  property,  real 
and  personal,  in  respect  of  which  estate  duty 
is  payable  on  the  death  of  the  deceased  (ex- 
clusive of  property  settled  otherwise  than  by 
the  will  of  the  deceased)  does  not  exceed 
;^i,ooo,  and  estate  duty  has  been  paid  upon 
the  principal  value  thereof,  settlement  estate 
duty  is  not  payable  thereon.  {See  Estate 
Duty.) 

Settling  Days. — The  days  upon  which  Stock 
Exchange  transactions  are  balanced,  differ- 
ences paid,  and  the  stocks  (bought  and  sold) 
taken  up  and  delivered,  or  "  carried  over  " 
to  the  next  account. 

The  settlements  are  made  fortnightly,  and 
are  termed  ' '  mid-monthly  ' '  and  ' '  end- 
monthly  "  respectively.  The  process  of  ad- 
justment occupies  three  days,  viz.  : — 

(i)  Contango-day,  carrying-over  day,  or  making- 
xip  day,  upon  which  all  speculative 
accounts  should  either  be  closed  or 
continued  to  the  following  settlement. 
A  charge  is  made  for  this  privilege, 
which  is  termed  contango  in  the  case  of 
a  bull  transaction,  the  supply  of  stock 
being  plentiful,  and  backwardation  in 
the  case  of  a  bear  transaction,  there 
being  a  scarcity  of  stock.  Transactions 
which  are  carried  over  are  sometimes 
termed  continuances,  and  the  first  day  of 
the  settlement  is  sometimes  called 
account  day.     [See  below.) 

(2)  Ticket,  or  name  day,  whereon  the  tickets 
are  passed,  and  differences  struck,  or 
names  of  buyers  declared. 

(3)  Pay  day,  account  day  {proper),  or  settling 
day,  whereon  all  differences  are  paid 
and  received,  securities  delivered,  and 
money  obtained. 

Transactions  are  sometimes  for  cash,  when 
they  are  settled  at  once  without  any  recourse 
to  the  fortnightly  process.  Consols  and  a  few 
other  securities  are  settled  once  a  month. 

A  bargain  made  for  an  "account"  must 
be  settled  at  that  account,  but  the  practice  of 
"carrying-over,"  or  "continuation  of  an 
account  "  is  a  device  of  brokers  and  jobbers, 
which  enables  them  (in  effect)  to  postpone 
the  obligation  under  a  contract,  without 
committing  a  breach  of  the  rules  of  the 
Stock  Exchange.  The  necessary  parties  to  a 
continuation  are  the  "  giver-on"  of  stock  or 
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shares,  and  the  "  taker-in  "  of  stock  or  shares, 
he  who  sells  for  the  current  account  and 
buys  for  the  ensuing  account  is  the  "  giver- 
on,"  and  he  who  buys  from  and  sells  to  the 
former  is  the  "taker-in."  Thus  the  stock 
that  a  person  has  (say)  bought  for  settlement 
on  a  certain  day,  he  may  sell  for  the  same 
day,  and  concurrently  agree  to  purchase  the 
same  quantity  for  the  ensuing  account  from 
the  person  to  whom  he  has  just  sold.  He  is 
then  responsible  for  the  purchase  price  at  the 
next  account,  but  must  pay,  or  is  entitled  to 
receive,  the  difference  between  the  two  con- 
tracts appertaining  to  the  current  account. 
A  continuation  may  therefore  be  defined  as 
"  the  combination  of  a  contract  to  sell  and  a 
"  contract  to  buy  a  quantity  of  stock  or  shares 
"  made  between  the  same  persons  at  the  same 
'*  time,  but  to  be  executed  at  different 
"accounts."  Strictly,  when  a  broker  is  in- 
structed by  his  client  to  "  carry-over,"  he 
should  execute  his  orders  by  making  the 
necessary  contracts  with  a  jobber,  but  a, 
broker  often  "  takes-in  "  upon  his  own 
account ;  he  may  contract  with  a  jobber,  or 
he  may  act  as  a  principal,  dependent  upon 
the  state  of  the  market,  personal  convenience, 
or  otherwise.  Doubts  have  been  expressed 
(but  there  is  no  judicial  decision  thereon)  as 
to  whether  a  broker,  having  been  instructed 
to  "carry-over,"  is  entitled  to  act  as  a 
principal  and  "  take-in  "  himself. 

Share  Capital.— S^^  Capital. 

Share  Certificate.— 5^e  Certificate. 

Share  Ledger. — See  Register  of  Members. 

Share  Warrants. — In  the  case  of  a  company 
limited  by  shares,  the  company,  if  authorised 
so  to  do  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution, 
and  subject  to  the  provisions  of  such  regula- 
tions, may,  with  respect  to  any  share  which 
is  fully  paid  up,  or  with  respect  to  stock,  issue 
under  its  common  seal  a  warrant  stating 
that  the  bearer  of  the  warrant  is  entitled  to 
the  share  or  shares,  or  stock,  therein  speci- 
fied, and  may  provide,  by  coupons  or  other- 
wise, for  the  payment  of  the  future  dividends 
on  the  share  or  shares,  or  stock,  included  in 
such  warrant,  hereinafter  referred  to  as  a 
share  warrant. 

A  share  warrant   entitles    the    bearer  of 
such  warrant  to  the  shares  or  stock  specified 


in  it,  and  such  shares  or  stock  may  be  trans- 
ferred by  the  delivery  of  the  share  warrant. 

The  bearer  of  a  share  warrant  shall,  subject 
to  the  regulations  of  the  company,  be  entitled, 
on  surrendering  such  warrant  for  cancellation, 
to  have  his  name  entered  as  a  member  in  the 
Register  of  Members,  and  the  company  shall 
be  responsible  for  any  loss  incurred  by  any 
person  by  reason  of  the  company  entering  in 
its  Register  of  Members  the  name  of  any 
bearer  of  a  share  warrant  in  respect  of  the 
shares  or  stock  specified  therein  without  the 
share  warrant  being  surrendered  and  can- 
celled. 

The  bearer  of  a  share  warrant  may,  if  the 
regulations  of  the  company  so  provide,  be 
deemed  to  be  a  member  of  the  company 
within  the  meaning  of  the  Companies  Act 
1862,  either  to  the  full  extent  or  for  such  pur- 
poses as  may  be  prescribed  by  the  regula- 
tions. Provided  that  the  bearer  of  a  share 
warrant  shall  not  be  qualified  in  respect  of 
the  shares  or  stock  specified  in  such  warrant 
for  being  a  director  or  manager  of  the  com- 
pany, in  cases  where  such  a  qualification  is 
prescribed  by  the  regulations  of  the  company. 

On  the  issue  of  a  share  warrant,  in  respect 
of  any  share  or  stock,  the  company  shall 
strike  out  of  its  Register  of  Members  the 
name  of  the  member  then  entered  therein  as 
holding  such  share  or  stock  as  if  he  had 
ceased  to  be  a  member,  and  shall  enter  in  the 
register  the  following  particulars  :— 

(i)  The  fact  of  the  issue  of  the  warrant. 

(2)  A  statement  of  the  shares  or  stock 
included  in  the  warrant,  distinguishing 
each  share  by  its  number. 

(3)  The  date  of  the  issue  of  the  warrant. 
And,  until  the  warrant  is  surrendered,  the 
above  particulars  shall  be  deemed  to  be  the 
particulars  which  are  required  by  the  twenty- 
fifth  section  of  the  Companies  Act  1862  to  be 
entered  in  the  Register  of  Members  of  the 
company,  and  on  the  surrender  of  a  warrant 
the  date  of  such  surrender  shall  be  entered  as 
if  it  were  the  date  at  which  a  person  ceased 
to  be  a  member. 

After  the  issue  by  the  company  of  a  share 
warrant,  the  annual  summary  required  by  the 
twenty-sixth  section  of  the  Companies  Act 
1862   {see    title    Annual   List  and  Summary) 
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shall  contain  the  following  particulars  : — 
The  total  amount  of  shares'  or  stock  for  which 
share  warrants  are  outstanding  at  the  date  of 
the  summary,  and  the  total  amount  of  share 
warrants  which  have  been  issued  and  sur- 
rendered respectively  since  the  last  summary 
was  made,  and  the  number  of  shares  or 
amount  of  stock  comprised  in  each  warrant. 

There  shall  be  charged  on  every  share 
warrant  a  stamp  duty  of  an  amount  equal  to 
three  times  the  amount  of  the  ad  valorem 
stamp  duty  which  would  be  chargeable  on  a 
deed  transferring  the  share  or  shares,  or 
stock,  specified  in  the  warrant,  if  the  con- 
sideration for  the  transfer  were  the  nominal 
value  of  such  share  or  shares  or  stock.  (Com- 
panies Act  1867.) 

Shares  in  Ships. — Every  Registrar  of  British 
ships  shall  keep  a  book  to  be  called  the 
Register  Book,  and  entries  in  that  book  shall 
be  made  in  accordance  with  the  following 
provisions  : — 

(i)  The  property  in  a  ship  shall  be  divided 

into  sixty-four  shares  : 
Note. — A  share  in  a  ship  must  be  distin- 
guished from  a  share  in  the  capital  of  a 
limited  company  owning  a  ship  or  a  number 
of  ships.     [See  Single  Ship  Company.) 

(2)  Subject  to  the  provisions  of  the  Mer- 
chant Shipping  Act  1894,  with  respect 
to  joint  owners  or  owners  by  trans- 
mission, not  more  than  sixty-four 
individuals  shall  be  entitled  to  be 
registered  at  the  same  time  as  owners 
of  any  one  ship  ;  but  this  rule  shall  not 
affect  the  beneficial  title  of  any  number 
oi  persons,  or  of  any  company  repre- 
sented by  or  claiming  under  or  through 
any  registered  owner  or  joint  owner  : 

(3)  A  person  shall  not  be  entitled  to  be 
registered  as  owner  of  a  fractional  part 
of  a  share  in  a  ship  ;  but  any  number 
of  persons  not  exceeding  five  may  be 
registered  as  joint  owners  of  a  ship,  or 
of  any  share  or  shares  therein  : 

(4)  Joint  owners  shall  be  considered  as 
constituting  one  person  only  as  regards 
the  persons  entitled  to  be  registered, 
and  shall  not  be  entitled  to  dispose  in 
severalty  of  any  interest  in  a  ship,  or  in 
any  share  therein  in  respect  of  which 
they  are  registered  : 
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(5)  A  corporation  may  be  registered  as 
owner  by  its  corporate  name. 

A  person  shall  not  be  entitled  to  be  regis- 
tered as  owner  of  a  ship,  or  of  a  share 
therein,  until  he,  or,  in  the  case  of  a  cor- 
poration, the  person  authorised  by  the  Act  of 
1894  to  make  declarations  on  behalf  of  the  cor- 
poration, has  made  and  signed  a  declaration 
of  ownership,  referring  to  the  ship  as  de- 
scribed in  the  certificate  of  the  surveyor,  and 
containing  a  statement  of  his  qualification  to 
own  a  British  ship,  or,  in  the  case  of  a  cor- 
poration, of  such  circumstances  of  the  con- 
stitution and  business  thereof  as  prove  it  to 
be  qualified  to  own  a  British  ship  and  other 
particulars. 

A  registered  ship  or  a  share  therein  (when 
disposed  of  to  a  person  qualified  to  own  a 
British  ship)  shall  be  transferred  by  bill  of 
sale. 

The  bill  of  sale  shall  contain  such  descrip- 
tion of  the  ship  as  is  contained  in  the  sur- 
veyor's certificate,  or  some  other  description 
sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  Registrar,  and  shall  be  in  the 
form  marked  A  in  the  first  part  of  the  First 
Schedule  to  the  Merchant  Shipping  Act  1894, 
or  as  near  thereto  as  circumstances  permit, 
and  shall  be  executed  by  the  transferor  in  the 
presence  of,  and  be  attested  by,  a  witness 
or  witnesses. 

Where  a  registered  ship  or  a  share  therein 
is  transferred,  the  transferee  shall  not  be 
entitled  to  be  registered  as  owner  thereof  until 
he,  or,  in  the  case  of  a  corporation,  the 
person  authorised  by  the  Act  to  make 
declarations  on  behalf  of  the  corporation ,  has 
made  and  signed  a  declaration  (called  a 
declaration  of  transfer)  referring  to  the  ship, 
and  containing : — 

{a)  A  statement  of  the  qualification  of  the 
transferee  to  own  a  British  ship,  or  if 
the  transferee  is  a  corporation,  of  such 
circumstances  of  the  constitution  and 
business  thereof  as  prove  it  to  be  quali- 
fied to  own  a  British  ship  ;  and 

{h)  A  declaration  that,  to  the  best  of  his 
knowledge  and  belief,  no  unqualified 
person  or  body  of  persons  is  entitled  as 
owner  to  any  legal  or  beneficial  interest 
in  the  ship  or  any  share  therein. 


Shares] 


464 


[Signature 


Every  bill  of  sale  for  the  transfer  of  a  regis- 
tered ship,  or  of  a  share  therein,  when  duly 
executed,  shall  be  produced  to  the  Registrar 
of  her  port  of  registry,  with  the  declaration 
of  transfer,  and  the  Registrar  shall  thereupon 
enter  in  the  Register  Book  the  name  of  the 
transferee  as  owner  ot:the  ship  or  share,  and 
shall  endorse  on  the  bill  of  sale  the  fact  of 
that  entry  having  been  made,  with  the  day 
and  hour  thereof. 

Bills  of  sale  of  any  ship,  or  of  a  share  there- 
in, are  entered  in  the  Register  Book  in  the 
order  of  their  production  to  the  Registrar. 
[See  Bill  of  Sale  (Shipping),  British  Ship, 
Mortgage  (of  a  ship),  Port  of  Registry.) 

Sheriff.— The  chief  officer  of  the  Crown  in 
every  county,  appointed  annually  to  carry 
out  the  Sovereign's  business  in  the  county. 

Ship. — For  the  purpose  of  marine  insurance 
the  term  "ship"  comprises  the  hull,  tackle 
apparel,  ordnance,  munition,  boats,  and  other 
furniture,  the  latter  term  covering  the  neces- 
sary provisions  for  the  crew.  {See  British 
Ship,  Mortgage  of  a  Ship.) 

Shipbroker. — A  person  (or  firm)  in  a  sea-port 
performing  the  necessary  transactions  in  con- 
nection with  the  business  of  vessels  whilst  in 
harbour,  such  as  entering  and  clearing  the 
vessel,  collecting  freights,  chartering  for  new 
freight,  and  generally  acting  as  agents  for  the 
shipowner. 

Ship's  Articles. — The  document  forming  the 
contract  between  the  master  and  the  crew  of 
a  vessel,  in  which  is  entered  the  names  of  the 
crew,  the  wages  agreed  upon,  the  quantity 
of  daily  or  weekly  provisions,  &c. 

Ship's  Husband. — An  agent  appointed  by  the 
shipowner  to  superintend  a  vessel  as  regards 
management,  chartering,  repairs,  stores,  and 
such  like. 

Ship's  Papers. — The  ship's  register,  articles, 
manifest,  bill  of  health,  the  load-line  cer- 
tificate, &c.  ;  all  documents  necessary  to  a 
vessel  when  entering  or  leaving  port. 

Short  Bills.—  Where  bills  are  paid  into  abank 
by  a  customer  before  maturity  for  collection 
it  is  the  custom  of  some  bankers  to  "enter 
them  short,"  that  is,  not  to  carry  them  direct 
to  the  credit  of  the  customer,  but  merely  note 
the  receipt  of  the  bills,  with  their  due  dates 


and  amounts  in  an  inner  column,  carrying  the 
proceeds  to  the  usual  cash  column  as  and 
when  received.  Such  bills  are  sometimes 
called  "  Bills  for  collection." 

If  the  banker  becomes  bankrupt  the  bills 
deposited  with  him  and  entered  short  do  not 
pass  to  the  trustee  under  the  "  reputed 
ownership  "  clause,  as  the  bills  are  treated  as 
goods  in  the  hands  of  a  factor.  So  where 
bills  have  been  indorsed'  and  deposited  with 
a  banker  as  security  for  an  overdraft,  proof 
for  the  purpose  of  dividend  may  be  made  on 
the  full  amount  of  the  overdraft,  but  for  the 
purpose  of  voting  the  banker  must  treat  the 
liabiHty  to  him  (on  the  bills)  of  every  person 
antecedently  to  the  debtor  (and  against  whom 
a  receiving  order  has  not  been  made)  as 
security  in  his  hands,  and  after  estimating 
the  value  thereof,  he  must  deduct  same  from 
his  proof.    (1883  Act,  ist  Schedule,  Rule  11.) 

Bankers  for  their  own  purposes  classify  all 
bills  having  less  than  ten  days  to  run  as  short 
bills.  The  term  may  therefore  be  applied  to 
demand  and  sight  bills,  and  also  to  (say) 
a  three  months'  bill  within  ten  days  of 
maturity. 

Short  Entry.— 5f^  Short  Bills. 

Short  Workings.— S^^  Royalty. 

Show  of  Hands. — The  common  law  mode  of 
ascertaining  the  opinion  or  will  of  a  meeting 
of  persons. 

In  a  show  of  hands  every  person  present 
has  one  vote  only,  though  he  may  hold 
numerous  proxies,  but  in  company  pro- 
cedure the  articles  of  association  of  the  par- 
ticular company  generally  provide  for  the 
demand  of  a  poll  so  that  each  member 
may  have  such  votes  as  he  may  be  entitled  to 
according  to  the  articles  in  lieu  of  the  system 
of  showing  hands.     {See  Poll.) 

Sight  Bills. — Bills  payable  at  sight,  or  on 
demand — that  is,  when  presented  for  payment 
to  the  person  liable  to  pay  same  ;  no  days  of 
grace  are  allowed  upon  a  sight  bill. 

Signatories  (to  Memorandum). — See  Memo- 
randum of  Association. 

Signature  (on  a  Bill  of  Exchange).— No  per- 
son is  liable  as  drawer,  indorser,  or  acceptor 
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of  a  bill  who  has  not  signed  it  as  such  (and 
delivered  the  bill),   provided  that : — 

(i)  Where  a  person  signs  a  bill  in  a  trade 
or  assumed  name,  he  is  liable  thereon 
as  if  he  had  signed  it  in  his  own 
name ; 

(2)  The  signature  of  the  name  of  a  firm 
is  equivalent  to  the  signature,  by  the 
person  so  signing,  of  the  names  of  all 
persons  liable  as  partners  in  that  firm. 
(Bills  of  Exchange  Act  1882,  sections 
21  and  23.) 

The  signature  of  a  person  may  be  made  by 
him  with  his  own  hand,  or  be  written  by 
some  other  person  duly  authorised.  A  cor- 
poration may  issue  its  bills  under  its  seal, 
which  is  deemed  a  sufficient  signature,  but  it 
is  not  bound  to  do  so.     (Section  91.) 

The  Companies  Act  1862  (section  41)  re- 
quires every  limited  company  registered 
under  that  Act  to  have  its  name  mentioned 
in  legible  characters  on  all  bills  of  exchange, 
promissory  notes,  indorsements,  and  cheques 
signed  by  or  on  behalf  of  such  company. 
Section  47  of  the  same  Act  provides  that  a 
promissory  note  or  bill  of  exchange  shall  be 
deemed  to  have  been  made,  accepted,  or 
indorsed  on  behalf  of  any  company  registered 
under  that  Act,  if  made,  accepted,  or  indorsed 
in  the  name  of  the  company  by  any  person 
acting  under  the  authority  of  the  company, 
or  if  made,  accepted,  or  indorsed  by  or  on 
behalf  or  on  account  of  the  company  by  any 
person  acting  under  the  authority  of  the 
company. 

It  should  be  noted  that  the  above  section 
does  not  confer  upon  all  companies  the 
capacity  to  issue  bills  or  promissory  notes  :  it 
simply  prescribes  the  manner  in  which  a 
company  having  the  necessary  power  to  issue 
must  exercise  such  power. 

A  forged  or  unauthorised  signature  on  a 
bill  is  wholly  inoperative,  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce 
payment  of  the  bill  is  precluded  from  setting 
up  the  forgery  or  want  of  authority.  An 
unauthorised  signature  not  amounting  to 
forgery  may,  however,  be  ratified.  (Bills  of 
Exchange  Act,  section  24.)  The  foregoing 
section  is  subject  to  the  provisions  of  sec- 
tions 80  and  82  of  the  same  Act,  which  afford 
protection   to  bankers  paying  or  receiving 


payment  of  cheques  in  good  faith  and  with- 
out negligence. 

Silent  Partner. — See  Dormant  Partner. 

Sim  pie  Contract. — A  parol  agreement,  which 
may  be  either  verbal  or  in  writing,  but  not 
under  seal. 

The  law  requires  certain  classes  of  simple 
contract  to  be  in  writing,  but  they  are  none 
the  less  simple  contracts  on  that  account. 

The  essentials  of  a  simple  contract  are  : — 
(i)  Mutual  assent. 

(2)  Competent  parties. 

(3)  Legal  subject-matter. 

(4)  Valuable  consideration. 

There  are  exceptions  to  the  requirement 
of  valuable  consideration  in  simple  contracts, 
viz.  :  — 

(i)  A  promise  of  gratuitous  service,  if  the 
service  be  entered  upon,  involves  liability 
to  use  ordinary  care  and  skill  in  the 
performance  of  such  service. 
(2)  The  holder  of  a  bill  of  exchange  for 
value  has  a  right  against  a  prior  party 
who  may  have  received  no  considera- 
tion for  the  bill.  So  the  donee  of  a 
bill  of  exchange  (although  debarred 
from  suing  the  donor)  may  sue  all 
parties  to  the  bill  prior  to  the  donor, 
whom  the  latter  could  have  himself 
sued.  {See  also  Acknowledgment  of  a 
Debt.) 

The  following  classes  of  simple  contract 
require  to  be  in  writing  : — 

{a)  A  bill  of  exchange  (including  cheque) 

and  a  promissory  note. 
(b)  Assignments  of  copyright. 
{c)  Contracts  of  marine  insurance  (in  the 

form  of  a  policy) . 
{d}  Acceptance  or  transfer  of  shares  in  a 

company. 
{e)  Acknowledgment  of    a  statute-barred 

debt. 
(/)  Representation  of  credit,  whereby  one 
is  enabled  to  obtain  goods  or  money 
from  a  third  party. 
(g)  The  Statute  of  Frauds  requires  a  memo- 
randum of  the  under-mentioned  : — 
(i)  Promise    by   executor    or   adminis- 
trator to  answer  damages  out  of  his 
own  estate. 
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(2)  Promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another 
person. 

iVo^^.— This  must  be  distinguished 
from  indemnity. 

(3)  Agreement  made  in  consideration  of 
marriage. 

Note. — This  must  be  distinguished 
from  a  promise  to  marry. 

(4)  Contract  for  a  sale  of  lands  or  heri- 
ditaments,  or  any  interest  in  or 
concerning  them. 

(5)  Agreement  not  to  be  performed 
within  the  space  of  one  year  from 
the  making  thereof. 

(A)  The  Sale  of  Goods  Act  1893  requires  a 
memorandum  in  respect  of  a  contract 
for  the  sale  of  goods  of  the  value  of  ten 
pounds  or  upwards,  unless: — 
(i)  The  buyer  shall  accept  part  of  the 
goods     and     actually     receive     the 
same  ;  or 
(2)  The  buyer  shall  give  an  earnest  to 
bind  the  contract,  or  make  a  part 
payment  therefor. 
Note. — The      requirements      of      the 
Statute  of  Frauds  and    Sale    of  Goods 
Act   do   not    affect    the   validity  of   the 
various   contracts  themselves,  but  only 
state  the  essentials  to  prove  their  exis- 
tence, so  that  they  may  be  enforceable 
by  action. 
The  consideration  for  a  guarantee  need  not 
appear  in  the  writing  which  affords  evidence 
of  the  guarantee,  but  it  must,  nevertheless, 
exist.     And  the  consideration  for  the  sale  of 
goods  need  not  appear  in  the  memorandum 
of  the  contract,   where  the  price   has  not 
(at  the  time)  been  fixed  by  the  parties. 

A  right  of  action  upon  a  simple  contract  is 
barred  after  six    years    from   the    time    the 
right  first  accrued. 
{See  Consideration.) 
Simple  Interest.— S^^  Interest. 

Simple  Trust. — One  where  property  is  vested 
in  one  person  simply  upon  trust  for  another, 
the  nature  of  the  trust  not  being  further 
declared  by  the  settlor. 

Simpliciter.  —  Exclusive  of  anything  not 
actually  named. 


Sine  die. — When  a  matter  is  said  to  be 
adjourned  sine  die  it  means  that  a  day  has 
not  been  fixed  for  its  resumption. 

Single  Account  System.— One  under  which 
all  the  assets  and  liabilities,  including  the 
capital  raised,  are  classed  in  a  Single 
Account  or  Balance  Sheet,  as  distinct  from 
the  method  adopted  in  the  Double  Account 
system. 

The  term  is  also  applied  to  the  method  of 
ascertaining  the  profits  of  a  concern  which 
relies  more  upon  the  Balance  Sheet  than 
upon  the  Revenue  or  Profit  and  Loss  Account. 
If  the  total  of  the  items  on  the  credit  side  of 
the  Balance  Sheet  exceeds  the  paid-up 
capital  and  liabilities  of  the  concern,  in- 
cluding also  any  necessary  or  desirable 
reserve,  then  such  excess  is  considered  as 
profit.  The  terms  "Double  Account"  and 
"  Single  Account  "  must  be  carefully  distin- 
guished from  the  terms  "  Double-Entry  "  and 
"Single-Entry."  {See  Bookkeeping,  Double 
Account  System,  Profit.) 

Single  Bntry,—See  Bookkeeping. 

Single=Ship  Company.— One  incorporated 
for  the  express  purpose  of  acquiring  and 
trading  with  a  single  ship  (as  distinct  from  a 
fleet). 

In  such  a  case  the  company  is  registered  as 
the  owner  by  its  corporate  name,  holding  the 
whole  64  shares,  i.e.,  the  whole  ship;  share- 
holders in  a  single-ship  company  therefore  do 
not  hold  shares  in  the  ship  but  in  the  capital 
of  the  company  ;  as  a  consequence,  although 
the  former  shares  are  transferable  by  bill  of 
sale  free  from  stamp  duty,  the  latter  are 
subject  to  the  ad  valorem  duty  of  los.  per  cent, 
upon  the  consideration  for  a  transfer  thereof 
by  way  of  sale. 

{See  Bill  of  Sale  [Shipping],  Shares  in 
Ships.) 

Sinking  Fund. — When  a  Government  or  com- 
pany issues  a  loan  which  it  undertakes  to 
repay  at  a  certain  date,  it  is  usual  for  it  to 
create  a  "  sinking  fund,"  i.e.,  a  fund  which 
shall  extinguish  the  debt  at  a  fixed  date.  A 
certain  amount,  varying  according  to  the 
size  of  the  debt  and  the  length  of  the  time 
before  its  repayment,  is  put  aside  each  year 
and  allowed  to  accumulate  at  interest  until 
the  loan  is  due.  Another  and  a  better 
method  is  to  apply  the  annual  amount  set 
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aside  to  the  repayment  each  year  of  a  corre- 
sponding amount  of  the  bonds,  the  distinc- 
tive numbers  of  which  are  decided  by 
annual  drawings,  at  par,  or  at  a  fixed  rice 
stated  in  the  bond.  Still  another  method  is 
either  to  buy  the  bonds  in  the  open  market  if 
they  are  selling  below  par,  or  draw  them  at 
par  if  above.  The  term  "  sinking  fund  " 
came  into  use  first  as  applied  to  the  efforts 
made  in  this  country  from  time  to  timi  to 
pay  off  some  part  of  our  monstrous  National 
Debt.  That  debt  being  in  the  form  of 
perpetual  annuities,  the  ownership  of  which 
is  registered  in  the  names  of  individual 
possessors,  could  not  be  paid  off  by  any 
drawings  or  be  effectually  dealt  with  by 
accumulations  of  surpluses  or  by  setting 
aside  so  much  per  annum  to  accumulate  for 
the  redemption  of  the  debt  at  some  distant 
day.  All  attempts  at  accumulation  have 
been  disastrous.  At  present  our  National 
Debt  is  being  redeemed  by  means  of  termin- 
able annuities,  and  by  the  "old"  and  the 
'•  new  "  sinking  funds.  The  "old"  sinking 
fund  is  merely  the  surplus  of  revenue,  if  any, 
left  at  the  end  of  a  budget  year,  which  is 
devoted  to  the  purchase  of  stock  in  the  open 
market  for  cancellation.  The  "new"  sink- 
ing fund  is  a  fixed  proportion  of  the  total 
annual  sum  charged  upon  the  Consolidated 
Fund  ....  and  is  applied  in  the  same 
way  as  the  "old,"  to  the  redemption  of 
stocks  by  purchase  in  the  open  market. 

In  its  application  to  commercial  concerns 
the  term  implies  a  sum  set  aside  (either  out 
of  profits  or  forming  a  charge  against  profits) 
for  some  specific  purpose,  such  as  the  redemp- 
tion of  debentures  or  other  loans,  etc. 

The  sums  so  set  aside  may  be  of  fixed  or 
varying  amount ;  may  be  invested  and 
allowed  to  accumulate,  or  be  used  for  the 
general  requirements  of  the  concern  (with  or 
without  interest)  or  may  be  set  aside  at 
regular  periods  or  otherwise. 

As  a  result  of  a  comparison  between  a 
surplus  and  a  sinking  fund  it  would  appear 
that  :— 

I. — As  regards  a  Surplus. 

{a)  Ordinarily  it  is  created  {i.e.,  reserved 
out  of  profits)  as  a  matter  of  prudence 
to  meet  unknown  contingencies  ;  and 


[b)  It  is  not  essential  (though  in  many  cases 
desirable)  to  invest  the  same  in  "out- 
side securities,"  and  so  constitute  a 
surplus  in  reserve. 

II. — As  regards  a  Sinking  Fund, 
{a)  It  is  ordinarily  created  :  — 

(i)  To  provide  for  the  inevitable  shrink- 
age of  certain  assets. 

(2)  To  redeem  known  liabilities  ;  or 

(3)  To  achieve  some  other  specific  pur- 
pose. 

Note. — When  the  sinking  fund  is 
being   created    to    provide   against 
known  shrinkages  of  assets  the  in- 
stalments become  a  charge  against 
revenue,  and  not  an  appropriation 
of  profits,  for  until  such  charge  has 
been  made  the  amount  of  profit  can- 
not be  accurately  ascertained. 
{h)  Where  the  particular  object  of  the  fund 
will  render  it  necessary  to  have  the  fund 
at  call,.it  is  essential  that  it  be  invested 
in  "  outside  securities,"  so  that  it  may 
be  made  available  for  the  purpose  for 
which  it  was  created. 
{c)  When  created  to  redeem  liabilities  (but 
not  when  it  is  a  mere  provision  against 
shrinkage  of  assets),   a  sinking  fund  is 
in  effect  a  surplus  for  :  — 
(i)  While  the  instalments  towards  the 
sinking  fund  are  accumulating,  they 
are     reserved     (withheld)     profits 
pledged  for  a  purpose  ;  and 
(2)  When  the    ultimate   object   of  the 
fund   is    carried    out,    the  effect  is 
merely  substitutive,  that  is  to  say 
assets  are  applied  to  redeem  liabili- 
ties to  a  similar  amount,  leaving 
the  amount  hitherto  named  sinking 
fund,   as   a  surplus  of  assets  over 
liabilities. 
Thus  :— 


Capital  and  Liabilities 


A.'^SETS 


Sundries    . . 
Liability  about  to 

be  redeemed    . . 
Sinking  Fund  (per 

contra)    . . 


£ 
15,000 

10,000 

10,000 


Sundries  . . 
Investments 


25,000 
10,000 


£35.000 


:f35.ooo 
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On  redemption  being  effected,  the  sinking 
fund  and  the  particular  HabiHty  disappear, 
while  the  consequent  surplus  assets  become 
more  apparent.     Thus: — 


Capital  and  Liabilities 

Assets 

Sundries    ..         ..     15,000 
Surplus      . .         . .     10,000 

Sundries  , . 

.    25,000 

£25,000 

£25,000 

Many  accountants  decline  to  recognise  the 
distinction  between  (i)  the  assets  (be  they 
business  assets  or  outside  investments)  which 
constitute  a  reserve  fund  or  a  sinking  fund, 
and  (2)  the  Nominal  Account  with  a  credit 
balance  which  merely  records  the  amount  of 
the  particular  fund. 

But  it  is  submitted  that  all  funds  are  depen- 
dent for  their  existence  upon  asset  values, 
though  not  necessarily  specific,  and  that 
whether  sinking  fund  or  reserve  fund,  the 
amount  of  same  is  recorded  in  a  Nominal 
Account  having  a  credit  balance  to  that 
extent ;  this  result  is  inseparable  from  the 
principles  of  bookkeeping  by  double  entry. 

[Sec  Reserves  and  Reserve  Funds.) 
Sleeping  Partner.— S^^  Dormant  Partner. 

Slip.— A  memo  issued  by  an  underwriter 
(pending  the  preparation  ofa  stamped  policy) 
briefly  setting  forth  the  main  terms  of  a  con- 
tract of  insurance.  The  memo  is  unstamped 
as  a  rule,  and  cannot  be  sued  upon  whether 
stamped  or  not,  being  binding  on  the  under- 
writer in  honour  only.  But  a  deviation  from 
the  terms  of  same  would  damage  his  credit 
and  future  business. 

Agreements  for  sea  insurance  must — except 
in  certain  minor  instances— be  expressed  in  a 
policy,  and  no  policy  is  available  at  law  unless 
duly  stamped. 

The  slip  is  sometimes  called  a  covering 
note. 

Slip  Bookkeeping.— This  is  a  system  of 
bookkeeping  recently  brought  to  the  fore  in 
this  country,  although  it  has  long  been  used 
by  banks  in  "posting"  from  slips  termed 
"dockets." 


There  are  several  systems,  three  of  which 
are  called  : — 

[A)  '*  Slip"  posting. 
{B)  Loose-leaf  ledgers. 
(C)  Card  ledgers. 

{A)  Slips  (or  dockets)  are  generally 
utilised  as  a  source  of  original  entry  and  as 
a  medium  from  which  postings  may  be  made 
direct  to  the  ledger.  There  are  many  varia- 
tions of  detail  in  practice,  but  the  following 
is  an  example  of  the  use  of  slip  bookkeeping 
in  place  of  the  ordinary  Sales  Day  Book  : — 

A  carbon  duplicate  Sales  Book  is  kept,  the 
Sale-notes  being  numbered  consecutively  and 
a  separate  Sale-Note  made  out  for  each  cus- 
tomer. The  particulars  on  these  Sale-Notes 
are  posted  at  once  and  direct  to  the  debtors' 
Ledger  Accounts,  the  reference  in  the  ledger 
being  the  number  of  the  slip,  the  slip  being 
then  carefully  filed  in  alphabetical  and  datal 
order.  The  credit  posting  will  be  made  either 
by  (i)  posting  direct  from  the  slip  to  the  Sales 
Account,  or  (2)  if  an  analysis  of  the  sales  is 
deemed  necessary,  then  by  entry  in  a 
Dissection  Book,  the  departmental  totals  of 
which  are  posted  periodically  to  the  credit  of 
the  various  Sales  Accounts  affected. 

The  advantages  claimed  are  : — 
(i)  Reduction  in  the  number  of  subsidiary 
books  required,  and  consequent  saving 
of  labour    both   in   writing   up   same 
and  reference  thereto. 

(2)  The  original  Sale-Note  can  be  readily 
referred  to  direct  from  the  Ledger 
Account  by  means  of  the  reference 
number  there  entered. 

(3)  Postings  are  more  promptly  made,  the 
Sale-Notes  being  sorted  daily  and 
handed  to  the  various  ledger  keepers 
(if  more  than  one.) 

(4)  Diminution  of  risk  of  error — there  is 
no  intermediate  entry  between  the 
original  Sale-Note  and  the  Ledger, 
both  of  which  can  at  any  time  be 
compared  with  the  carbon  duplicate 
in  the  Sales  Book. 

(B)  Loose  Leaf  Ledgers  consist  of  ledger 
sheets  ruled  in  the  ordinary  way,  but  devised 
with  the  view  of  retaining  within  the  Ledger 
•'live"  Accounts  only.  Two  bindings  are 
provided    for    these     sheets,     one     marked 
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'  *  current ' '  and  the  other ' '  closed . "  A  stated 
number  of  sheets  is  printed,  and  they  are 
numbered  consecutively,  say  i  to  2,000,  in 
the  left-hand  top  corner.  The  disposal  of  these 
sheets  is  controlled  by  a  principal  who  keeps 
a  register  of  them,  and  on  handing  out  any  of 
them  to  the  bookkeeping  staff  he  makes  a 
note  of  the  account  for  which  the  sheet  is 
obtained.  The  ledger  is  arranged  alphabet- 
ically A  I,  A  2,  et  seq.,  B  i,  B  2,  et  seq., 
C  I,  C  2,  et  seq.,  and  the  bookkeeper,  on 
opening  a  new  account,  allocates  to  the 
customer  a  particular  number  {e.g.,  John 
Burns — B  4 — ),  and  that  number  will  always 
appear  on  the  right-hand  top  corner  of  every 
sheet  of  the  account  to  which  it  is  originally 
appropriated.  If  the  transaction  is  an 
isolated  one  so  that  the  account  is  closed 
upon  payment,  or  if  the  transactions  are  so 
numerous  that  another  ledger  sheet  is  shortly 
necessary,  the  first  sheet  is  transferred  to  the 
"  Closed  "  Ledger,  so  that  only  "  live  "sheets 
are  in  the  "Current"  portion.  If  an  isolated 
transaction  is  followed  later  on  by  new 
business  with  the  same  customer,  the  original 
sheet  is  brought  back  to  the  "Current" 
portion  for  so  long  a  period  as  may  be 
required. 

Loose  Leaf  Ledgers  seem  particularly 
suitable  for  personal  accounts  with  debtors 
or  creditors,  but  they  are  also  made  use  of 
for  other  purposes,  e.g.,  for  registers  of 
members  where  the  company  is  a  large  one 
and  the  personnel  of  the  members  is  subject 
to  constant  change. 

(C)  Card  Ledgers. — The  principle  under- 
lying these  is  the  same  as  that  attaching  to 
loose  leaf  ledgers,  and  the  method  of  working 
somewhat  similar  save  that  cards  of  a 
convenient  size  are  substituted  for  loose 
leaves,  separate  drawers  being  allocated  to 
Current  and  to  Closed  Accounts. 

The  advantages  claimed  for  the  two 
methods  (leaf  and  card)  are  : — 

The  elimination  from  the  Ledger  of  {a) 
blank  sheets,  (b)  pages  fully  written  on  and 
{c)  avoidance  of  the  backward  and  forward 
reference  often  rendered  necessary  by  a  badly 
arranged  ledger. 

As  between  the  two  it  is  urged  upon  behalf 
of  the  Leaf  System  : — 

(i)  The   Ledger   Form   is   retained,  with 
such  advantages  as  it  may  possess. 


(2)  It  is  equally  applicable  to  large  or 
small  accounts,  and  if  it  is  desired  to 
go  through  the  whole  of  a  customer's 
account,  a  collation  of  the  sheets  will 
give  a  better  idea  of  the  business  don 
than  an  inspection  of  cards. 

(3)  The  sheets  being  larger  there  is  less 
danger  of  their  being  mislaid  or  over- 
looked. On  the  other  hand  the 
advocates  of  the  card  ledger  maintain 
that  cards  are  more  easily  handled,  and 
that  there  is  little  possibility  of  the 
cards  being  mislaid. 

Two  important  objections  against  slip 
bookkeeping  generally  as  a  system  are  that : — 
(i)  It  may  assist  in  the  committal  and 
concealment  of  fraud,  although  the 
registering  and  numbering  of  slips  and 
sheets,  etc.,  already  referred  to,  is 
designed  to  prevent  this,  and  the  loose 
leaf  ledger  bindings  and  the  card 
drawers  are  usually  fitted  with  a  patent 
locking  device,  the  key  of  which  can, 
if  necessary,  be  retained  by  the 
principal. 

(2)  It  is  not  yet  known  how  far  slips  or 
tickets  will  be  recognised  in  English 
Courts  of  Law  if  put  in  as  evidence  of 
matters  of  account. 

Small    Bankruptcy.— Section    121    of    the 

Bankruptcy  Act  1883  provides  :— When  a 
petition  is  presented  by  or  against  a  debtor, 
if  the  Court  is  satisfied  by  affidavit  or  other- 
wise, or  the  Official  Receiver  reports  to  the 
Court  that  the  property  of  the  debtor  is  not 
likely  to  exceed  in  value  three  hundred 
pounds,  the  Court  may  make  an  order  that 
the  debtor's  estate  be  administered  in  a  sum- 
mary manner,  and  thereupon  the  provisions 
of  this  Act  shall  be  subject  to  the  following 
modifications  : — 

(i  If  the  debtor  is  adjudged  bankrupt  the 
Ofiicial  Receiver  shall  be  the  trustee 
in  the  bankruptcy  ; 

(2)  There  shall  be  no  committee  of  inspec- 
tion, but  the  Official  Receiver  may  do, 
with  the  permission  of  the  Board  of 
Trade,  all  things  which  may  be  done 
by  the  trustee  with  permission  of  the 
committee  of  inspection  ; 
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(3)  Such  other  modifications  may  be  made 
in  the  provisions  of  this  Act  as  may 
be  prescribed  by  general  rules  with 
the  view  of  saving  expense  and  sim- 
plifying procedure ;  but  nothing  in 
this  section  shall  permit  the  modifica- 
tion of  the  provisions  of  this  Act 
relating  to  the  examination  or  dis- 
charge of  the  debtor. 

Provided  that  the  creditors  may  at  any 
time,  by  special  resolution,  resolve  that  some 
person  other  than  the  Official  Receiver  be 
appointed  trustee  in  the  bankruptcy,  and 
thereupon  the  bankruptcy  shall  proceed  as  if 
an  order  for  summary  administration  had 
not  been  made. 

The  modifications  in  procedure  referred  to 
in  the  above  section  are  prescribed  by  Rule 
273,  the  more  important  of  which  are  as 
follow  : — 

(i)  There  shall  be  no  advertisement  of 
any  proceedings  in  a  local  paper 
unless  the  Board  of  Trade  otherwise 
direct. 

(2)  The  title  of  every  document  in  the 
proceedings  subsequent  to  the  making 
of  the  order  for  summary  administra- 
tion shall  have  inserted  thereon  the 
words  "  Summary  Case." 

(3)  All  questions  of  law  and  fact  shall  be 
determined  by  the  Court  having  juris- 
diction in  the  matter,  and  no  applica- 
tion for  a  jury  shall  be  entertained. 

(4)  If  no  proposal  for  a  composition  or 
scheme  is  lodged  with  the  Official 
Receiver  within  the  time  specified  for 
that  purpose  in  section  3  of  the  Act  of 
1890  {i.e.,  within  four  days  of  sub- 
mitting his  statement  of  affairs),  or 
within  such  time  thereafter  as  the 
Official  Receiver  may  fix,  or  if  the 
Official  Receiver  satisfies  the  Court 
that  the  debtor  has  absconded,  or  that 
the  debtor  does  not  intend  to  propose 
a  composition  or  scheme,  or  that  the 
composition  or  scheme  proposed  is 
not  reasonable  or  calculated  to  benefit 
the  general  body  of  creditors,  the 
Court  may  forthwith  adjudge  the 
debtor  bankrupt.  A  report  by  the 
Ofiicial  Receiver  under  this  paragraph 


shall   be  prima  facie  evidence  of  the 
facts  stated  therein. 

(5)  If  during  or  at  the  conclusion  of  the 
public  examination  of  the  debtor  it 
appears  to  the  Court  that  a  composi- 
tion or  scheme  ought  not  to  be  sanc- 
tioned by  reason  of  the  conduct  of 
the  debtor,  the  Court  may  forthwith 
adjudge  the  debtor  bankrupt. 

(6)  All  payments  shall,  unless  the  Board 
of  Trade  otherwise  orders,  be  made 
into  and  out  of  the  Bank  of  England. 

(7)  The  first  meeting  of  creditors  may, 
where  it  is  expedient,  be  held  on  the 
day  appointed  for  the  public  examina- 
tion, or  on  any  other  day  fixed  by  the 
Official  Receiver.  If  a  quorum  of 
creditors  be  not  present,  it  shall  not 
be  necessary  to  adjourn  the  meeting. 

(8)  Meetings  of  creditors  shall,  unless  the 
Official  Receiver  for  special  reasons 
otherwise  determines,  be  held  in  the 
town  or  place  in  which  the  Court 
usually  holds  its  sittings,  or  in  which 
the  office  of  the  Official  Receiver  is 
situate. 

(9)  On  application  by  a  bankrupt  for  his 
discharge  the  certificate  of  the  Official 
Receiver  shall  not  include,  nor  shall 
notices  be  sent  to,  creditors  whose 
debts  do  not  exceed  £2. 

(10)  Notices  of  meetings,  other  than  of  first 
meetings,  or  of  sittings  of  the  Court, 
shall  only  be  sent  to  creditors  whose 
debts  or  claims  exceed  the  sum  of  £2. 

(11)  The  time  for  the  payment  of  the  first 
dividend  shall  be  extended  to  six 
months. 

(12)  The  estate  shall  be  realised  with  all 
reasonable  despatch,  and  where  prac- 
ticable distributed  in  a  single  dividend 
when  realised. 

(13)  The  costs  or  charges  of  any  person 
employed  by  the  Official  Receiver 
other  than  of  a  solicitor  may  be  paid 
and  allowed  without  taxation  where 
such  costs  or  charges  are  within  the 
prescribed  scale ;  provided  that  the 
Board    of    Trade    may    require    such 
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costs   or  charges   to  be  taxed  by  the 
taxing  officer. 

In  addition  to  the  above,  the  law  costs  and 
fees  payable  in  "summary  cases"  are  in 
certain  instances  based  upon  a  lower  scale, 
and  in  other  instances  the  summary  cases  are 
entirely  exempt  from  fees. 

Small  Damage  Club. — A  club  by  which 
members  are  covered  against  risks  that  do  not 
usually  come  under  the  terms  of  an  ordinary 
marine  insurance  policy.  When  funds  are 
required  for  the  payment  of  claims  they  are 
raised  by  contributions  from  all  the  members 
in  the  proportions  which  the  sums  insured  by 
themselves  respectively  bear  to  the  aggregate 
sum  insured  by  the  club  at  the  ascertained 
dates  of  the  losses  in  respect  of  which  the 
contributions  are  made,  or  a  fixed  percentage 
may  be  periodically  paid  by  members,  so  that 
the  balance  only  (if  any)  will  need  to  be  called 
up  at  the  date  the  losses  are  adjusted. 

Societe  en  commandite.  —  Partnerships 
between  one  or  more  persons  called  general 
partners,  and  one  or  more  other  persons 
called  partners  en  commandite.  The  business 
is  carried  on  under  the  name  of  the  general 
partners  only,  or  their  firm  name,  and  they 
are  jointly  and  severally  liable  for  the  debts 
and  losses  of  the  partnership,  while  the 
partners  eyi  commandite  contribute  a  certain 
amount  of  capital  or  stock,  and  their  liability 
for  debts  and  losses  is  limited  to  such 
amount. 

These  partnerships  are  legal  in  France,  and 
in  certain  of  the  American  States,  but  the 
nearest  approach  to  the  principle  in  English 
law  is  that  contained  in  section  2  of  the 
Partnership  Act  of  1890.  [See  Postponed 
Creditors.) 

Sola. — Single,  solitary.  The  term,  as  applied 
to  bills  of  exchange,  signifies  that  only  one 
copy  of  the  bill  is  in  circulation,  as  distinct 
from  a  bill  drawn  in  a  set  of  two  or  three. 
{See  Bill  in  a  set.) 

Sold  Note,— See  Bought  Note. 

Sole  Corporation.— S^<f  Corporation. 

Sole  Trader.— One  trading  alone,  /.<?.,  with- 
out a  partner,  often  erroneously  referred 
to  as  a  sole  partner — an  obvious  contra- 
diction of  terms. 


Sounding:  in  Damages. — An  action  is  said 
to  sound  in  damages  when  it  is  brought  for 
the  recovery  of  unascertained  damages. 

Special  Agent.— 5^^  Agent. 

Special  Bank  Account.— 5^^  Local  Bank 
Account. 

Special  Business. — See  Ordinary  Business. 
Special  Indorsement. — See  Indorsement. 

Special  Manager. — 

Bankruptcy. 
The  Official  Receiver  of  a  debtor's  estate 
may,  on  the  application  of  any  creditor  or 
creditors,  and  if  satisfied  that  the  nature  of 
the  debtor's  estate  or  business  or  the  interests 
of  the  creditors  generally  require  the  appoint- 
ment of  a  special  manager  of  the  estate  or 
business,  other  than  the  Official  Receiver, 
appoint  a  manager  thereof  accordingly,  to  act 
until  a  trustee  is  appointed,  and  with  such 
powers  (including  any  of  the  powers  of  a 
receiver)  as  may  be  entrusted  to  him  by  the 
Official  Receiver.     (1883  Act,  section  12.) 

The  Official  Receiver  may  authorise  the 
special  manager  to  raise  money  or  make 
advances  for  the  purposes  of  the  debtor's 
estate  in  any  case  where,  in  the  interests  of 
the  creditors,  it  appears  necessary  to  do  so. 
(Section  70.) 

Note. — The  Official  Receiver  has  an 
absolute  discretion  as  to  whether  he  will  make 
the  appointment,  and  no  appeal  lies  from  his 
discretion.  {Re  Whittaker,  1884.)  Where  no 
appointment  is  made,  it  is  the  Official 
Receiver's  duty  to  act  as  manager  to  the 
estate.     (Section  70.) 

The  special  manager  shall  give  security  in 
such  manner  as  the  Board  of  Trade  may 
direct.  Failure  to  give  or  keep  up  the 
security  is  a  ground  for  rescission  of  appoint- 
ment or  removal.     {See  title  Security.) 

The  special  manager  shall  receive  such 
remuneration  as  the  creditors  may,  by  resolu- 
tion at  an  ordinary  meeting  determine,  or  in 
default  of  any  such  resolution,  as  may  be 
prescribed.     (Section  12.) 

Where  a  special  manager  is  appointed  and 
his  remuneration  is  not  fixed  by  the  creditors, 
he  shall  be  paid  such  remuneration  as  may 
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from  time  to  time  be  fixed  by  the  Board  of 
Trade.     (Rule  343.) 

Every  special  manager  shall  account  to  the 
Official  Receiver,  and  such  special  manager's 
accounts  shall  be  verified  by  affidavit  in  the 
prescribed  form,  and,  when  approved  by  the 
Official  Receiver,  the  totals  of  the  receipts 
and  payments  shall  be  added  to  the  Official 
Receiver's  accounts.     (Rule  344.) 

The  verified  accounts  of  the  special 
manager  (so  incorporated)  must  be  for- 
warded to  the  Board  of  Trade,  together  with 
the  necessary  vouchers  at  the  first  audit  of 
the  trustee's  accounts. 

When  the  Official  Receiver  appoints  a 
special  manager  he  may  at  any  time  remove 
him  if  his  employment  seems  unnecessary  or 
unprofitable  to  the  estate,  and  he  shall 
remove  him  if  so  required  by  a  special  resolu- 
tion of  the  creditors.  (Rule  331.)  But  in  any 
case  a  special  managership  ceases  on  the 
appointment  of  the  trustee. 

Company  Liquidation. 

Where  the  Official  Receiver  becomes  the 
liquidator  of  a  company,  whether  pro- 
visionally or  otherwise,  he  may,  if  satisfied 
that  the  nature  of  the  estate  or  business  of 
the  company,  or  the  interests  of  the  creditors 
or  contributories  generally,  require  the 
appointment  of  a  special  manager  of  the 
estate  or  business  of  the  company  other  than 
himself,  apply  to  the  Court  to,  and  the 
Court  may  on  such  application,  appoint  a 
special  manager  thereof  during  such  time  as 
the  Court  may  direct,  with  such  powers, 
including  any  of  the  powers  of  a  receiver  or 
manager,  as  may  be  entrusted  to  him  by  the 
Court.     (1890  Act,  section  5.) 

The  special  manager  shall  give  such 
security,  and  account  in  such  manner,  as  the 
Board  of  Trade  direct.  Failure  to  give  or 
keep  up  the  security  is  a  ground  for  rescis- 
sion of  appointment  or  removal.  {See  title 
Security.) 

An  application  by  the  Official  Receiver  for 
the  appointment  of  a  special  manager  shall 
be  supported  by  a  report  of  the  Official 
Receiver,  which  shall  be  placed  on  the  file  of 
proceedings,  and  in  which  shall  be  stated  the 
amount  of  remuneration  which,  in  the  opinion 
of  the  Official  Receiver,  ought  to  be  allowed 


to  the  special  manager.  No  affidavit  by  the 
Official  Receiver  in  support  of  such  an 
application  shall  be  required. 

The  remuneration  of  the  special  manager 
shall,  unless  the  Court  otherwise  in  any 
special  case  direct,  be  stated  in  the  order 
appointing  him,  but  the  Court  may,  at  any 
subsequent  time,  for  good  cause  shown,  make 
an  order  for  payment  to  the  special  manager 
of  further  remuneration. 

A  copy  of  the  order  appointing  a  special  j 
manager  shall  be  transmitted  to  the  Board  of  I 
Trade  by  the  Official  Receiver.     (Rule  48.) 

Every  special  manager  shall  account  to  the 
Official  Receiver,  and  such  special  manager's 
accounts  shall  be  verified  by  affidavit,  and, 
when  approved  by  the  Official  Receiver,  the 
totals  of  the  receipts  and  payments  shall  be 
added  by  the  Official  Receiver  to  his  accounts. 
(Rule  49.) 

Special  Referee. — A  person  to  whom  any 
question  in  any  cause  (other  than  a  criminal 
proceeding)  may  be  referred  by  the  Court  for 
inquiry  and  report,  which  report  the  Court 
may  adopt  either  wholly  or  in  part.  The 
Court  may  also  at  any  time  order  the  wJiole 
cause  or  matter,  or  any  question  or  issue  of 
fact  arising  therein,  to  be  tried  before  a  special 
referee  to  be  agreed  upon  by  the  parties,  pro- 
vided :  — 

(i)  All  parties  interested  who  are  not  under 
disability  consent ;  or 

(2)  The  cause  or  matter  requires  prolonged 
examination  of  documents,  or  scientific 
or  local  knowledge  ;  or 

(3)  The  question  in  dispute  consists  wholly 
or  in  part  of  matters  of  account. 

A  special  referee  is  deemed  to  be  an  officer 
of  the  Court,  and  his  remuneration  is  fixed 
by  the  Court. 

Special  Resolution. — See  Resolution. 

Special  Settlement.— When  a  stock  is  first 
admitted  to  a  quotation  on  the  Stock  Ex- 
change the  Committee  fix  a  day  upon  which 
the  first  settlement  of  all  prior  dealings  with 
the  stock  shall  be  made,  and  this  day  is  called 
Special  Settlement  day. 

Specialty. — A  contract  by  deed.  {See  Con- 
tract, Deed.) 
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Specialty  Debts.  —  Bonds,  mortgages,  and 
other  debts  secured  by  writing  under  seal. 
Formerly  they  ranked  in  priority  to  simple 
contract  debts  in  the  administration  of  the 
estate  of  a  deceased  person,  but  this  distinc- 
tion was  abolished  as  from  ist  January  1870 
by  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46). 
{See  Contract,  Deed,  Hinde  Palmer's  Act.) 

Specie. — Something  in  its  own  form  and 
essence,  and  not  in  the  form  of  its  equivalent, 
such  as  coin,  as  distinct  from  paper  money. 

Specie  Point. — See  Par  of  Exchange. 

Specification. — A  detailed  account  of  a  thing ; 
commercially,  full  particulars  of  certain 
goods  required  or  work  to  be  performed  (i) 
supplied  to  contractors  and  others,  so  that 
they  may  base  their  estimates  of  the  cost 
thereof,  or  (2)  supplied  by  a  contractor, 
stating  fully  what  he  offers  to  do  for  the 
price  he  estimates  therefor. 

Specific  Legacy. — See  Legacy. 

Specific  Performance. — The  actual  accom- 
plishment of  the  thing  stipulated  for  in  an 
agreement  between  parties. 

The  Court  will  enforce  this  where  damages 
would  be  incommensurate  with  the  injury 
sustained. 

The  several  requisites  of  a  valid  contract 
will  be  particularly  demanded  where  specific 
performance  is  sought.  Even  if  the  contract 
in  question  be  under  seal,  valuable  considera- 
tion must  exist ;  that  is,  there  must  be  some 
consideration  passing  from  the  party  seeking 
to  enforce  the  promise  made  in  return  for  it, 

Spoiled  Stamps. — Subject  to  such  regula- 
tions as  the  Commissioners  of  Inland  Revenue 
may  think  proper  to  make,  and  to  the  produc- 
tion of  such  evidence  by  statutory  declaration 
or  otherwise  as  the  commissioners  may 
require,  allowance  will  be  made  by  the  com- 
missioners for  stamps  spoiled  in  the  cases 
hereinafter  mentioned,  that  is  to  say  : — 

(i)  The  stamp  on  any  material,  inadver- 
tently and  undesignedly  spoiled,  obliter- 
ated, or  by  any  means  rendered  unfit 
for  the  purpose  intended,  before  the 
material  bears  the  signature  of  any 
person ,  or  any  instrument  written  there- 
on is  executed  by  any  party. 


(2)  Any  adhesive  stamp  which  has  been 
inadvertently  and  undesignedly  spoiled 
or  rendered  unfit  for  use  and  has  not,  in 
the  opinion  of  the  commissioners,  been 
affixed  to  any  material. 

(3)  Any  adhesive  stamp  representing  a  fee 
capable  of  being  collected  by  means  of 
such  stamp  which  has  been  affixed  to 
material,  provided  that  a  certificate 
from  the  proper  officer  is  produced  to 
the  effect  that  the  stamp  should  be 
allowed. 

(4)  The  stamp  on  any  bill  of  exchange 
signed  by  or  on  behalf  of  the  drawer 
which  has  not  been  accepted  or  made 
use  of  in  any  manner  whatever  or 
delivered  out  of  his  hands  for  any  pur- 
pose other  than  by  way  of  tender  for 
acceptance. 

(5)  The  stamp  on  any  promissory  note 
signed  by  or  on  behalf  of  the  maker 
which  has  not  been  made  use  of  in 
any  manner  whatever  or  delivered 
out  of  his  hands. 

(6)  The  stamp  on  any  bill  of  exchange  or 
promissory  note  which  from  any  omis- 
sion or  error  has  been  spoiled  or  ren- 
dered useless,  although  the  same, 
being  a  bill  of  exchange,  may  have 
been  accepted  or  endorsed  ;  or,  being  a 
promissory  note,  may  have  been 
delivered  to  the  payee,  provided  that 
another  completed  and  duly  stamped 
bill  of  exchange  or  promissory  note  is 
produced  identical  in  every  particular, 
except  in  the  correction  or  omission, 
with  the  spoiled  bill  or  note. 

(7)  The  stamp  used  for  any  of  the  follow- 
ing instruments,  that  is  to  say : — 

(a)  An  instrument  executed  by  any 
party  thereto,  but  afterwards  found 
to  be  absolutely  void  from  the 
beginning. 

(b)  An  instrument  executed  by  any 
party  thereto,  but  afterwards  found 
unfit,  by  reason  of  any  error  or  mis- 
take therein,  for  the  purpose  origin- 
ally intended. 

{c)  An  instrument  executed  by  any 
party  thereto  which  has  not  been 
made  use  of  for  any  purpose  what- 
ever, and  which,  by  reason  of  the 
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inability  or  refusal  of  some  necessary 
party  to  sign  the  same  or  to  complete 
the  transaction  according  to  the 
instrument,  is  incomplete  and  insuf- 
ficient for  the  purpose  for  which  it 
was  intended. 

(d)  An  instrument  executed  by  any 
party  thereto,  which  by  reason  of 
the  refusal  of  any  person  to  act 
under  the  same,  or  for  want  of 
enrolment  or  registration  within  the 
time  required  by  law,  fails  of  the 
intended  purpose  or  becomes  void. 

(e)  An  instrument  executed  by  any 
party  thereto  which  is  inadvertently 
and  undesignedly  spoiled,  and  in 
lieu  whereof  another  instrument 
made  between  the  same  parties  and 
for  the  same  purpose  is  executed  and 
duly  stamped,  or  which  becomes 
useless  in  consequence  of  the  trans- 
action intended  to  be  thereby  effected 
being  effected  by  some  other  instru- 
ment duly  stamped. 

Provided  as  follows  : — 

(a)  That  the  application  for  relief  is  made 
within  six  months  after  the  stamp 
has  been  spoiled  or  become  useless, 
or  in  the  case  of  an  executed  instru- 
ment after  the  date  of  the  instru- 
ment, or,  if  it  is  not  dated,  within 
six  months  after  the  execution 
thereof  by  the  person  by  whom  it 
was  first  or  alone  executed,  or  with- 
in such  further  time  as  the  commis- 
sioners may  prescribe  in  the  case  of 
any  instrument  sent  abroad  for 
execution,  or  when  from  unavoid- 
able circumstances  any  instrument 
for  which  another  has  been  substi- 
tuted cannot  be  produced  within  the 
said  period. 

{b)  That  in  the  case  of  an  executed 
instrument  no  legal  proceeding  has 
been  commenced  in  which  the  in- 
strument could  or  would  have  been 
given  or  offered  in  evidence,  and 
that  the  instrument  is  given  up  to 
be  cancelled. 

{c)  That  in  the  case  of  stamps  used  for 
medicines  or  playing  cards,  the 
medicines     or    cards     bearing     the 


stamps  are  produced  to  an  officer, 
and  the  stamps  are  removed  there- 
from in  his  presence. 
When  any  person  has  inadvertently  used 
for  an  instrument  liable  to  duty  a  stamp  of 
greater  value  than  was  necessary,  or  has  in- 
advertently used  a  stamp  for  an  instrument 
not  liable  to  any  duty,  the  commissioners 
may,  on  application  made  within  six  months 
after  the  date  of  the  instrument,  or,  if  it  is  not 
dated,  within  six  months  after  the  execution 
thereof  by  the  person  by  whom  it  was  first  or 
alone  executed,  and  upon  the  instrument,  if 
liable  to  duty,  being  stamped  with  the  proper 
duty,  cancel  and  allow  as  spoiled  the  stamp 
so  misused. 

In  any  case  in  which  allowance  is  made  for 
spoiled  or  misused  stamps  the  commissioners 
may  give  in  lieu  thereof  other  stamps  of  the 
same  denomination  and  value,  or,  if  required, 
and  they  think  proper,  stamps  of  any  other 
denomination  to  the  same  amount  in  value, 
or,  in  their  discretion,  the  same  value  in 
money,  deducting  therefrom  the  discount 
allowed  on  the  purchase  of  stamps  of  the  like 
description. 

When  any  person  is  possessed  of  a  stamp 
which  has  not  been  spoiled  or  rendered  unfit 
or  useless  for  the  purpose  intended,  but  for 
which  he  has  no  immediate  use,  the  commis- 
sioners may,  if  they  think  fit,  repay  to  him 
the  value  of  the  stamp  in  money,  deducting 
the  proper  discount  upon  his  delivering  up 
the  stamp  to  be  cancelled  and  proving  to 
their  satisfaction  that  it  was  purchased  by 
him  at  the  chief  office  or  at  one  of  the  head 
offices,  or  from  some  person  duly  appointed 
to  sell  and  distribute  stamps,  or  duly  licensed 
to  deal  in  stamps,  within  the  period  of  six 
months  next  preceding  the  application  and 
with  a  bond  fide  intention  to  use  it.  (Stamp 
Duties  Management  Act,  sections  9  to  12.) 

The  following  regulations  must  be  observed 
in  connection  with  a  claim  for  allowance  for 
spoiled  stamps  : — 

(i)  The  owner  of  the  stamps  [i.e.,  the  per- 
son for  whose  use  and  business  the 
stamps  are  purchased)  or  his  clerk, 
authorised  by  him  in  writing,  must 
attend  in  person  to  make  a  statutory 
declaration  on  an  official  form  before  a 
distributor  of  stamps,  or  at  Somerset 
House,    respecting    the    property    in 
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the  stamps,  the  reason  for  making  the 
claim,  and  the  grounds  on  which  the 
claim  is  based.  The  declaration  is  not 
liable  to  stamp  duty.  The  name, 
address,  and  occupation  of  the  claimant 
must  be  written  in  full  at  the  head  of 
the  declaration,  and  the  declaration 
must  be  signed  by  him  at  the  foot. 

(2)  In  the  case  of  a  claim  in  respect  of  an 
executed  instrument,  the  reason  of  the 
instrument  becoming  useless  must  be 
fully  set  forth  in  the  declaration.  The 
instrument  used  in  lieu  (if  any)  must  be 
produced  to  the  officer  duly  stamped 
and  executed.  A  spoiled  instrument 
must  be  presented  in  a  complete  state 
without  mutilation,  and  the  stamps 
thereon  examined  and  counted  by  the 
officer,  no  instrument  being  received 
which  does  not  fall  within  the  condi- 
tions above  set  forth. 

Stag. — A  slang  name  for  a  speculator  who 
applies  for  shares  or  stock  in  new  concerns,  or 
new  issues  of  capital  of  existing  concerns, 
with  a  view  of  obtaining  allotment,  and  im- 
mediately selling  the  same  at  a  profit.  Also 
one  who  sells  before  allotment,  anticipating 
a  successful  application. 

5tale    Cheque. — See   Unpresented   Cheques. 


Stannaries. 

pany. 


-See  Cost   Book   Mining    Com- 


Stated  Short. — A  term  applied  to  the  prac- 
tice of  recording  items  or  transactions  in 
books  or  accounts  in  an  inner  column,  and 
resorted  to  in  order  to  emphasise  the  exist- 
ence or  nature  of  such  items  or  transactions, 
by  bringing  them  into  prominence  with  sur- 
rounding items.  An  instance  is  afforded  in 
the  Balance  Sheet  of  a  limited  company,  the 
issued  capital  of  which  is  less  than  the 
nominal  or  authorised  capital.  Here  the 
particulars  of  the  nominal  capital  would  be 
"  stated  short,"  the  amount  of  capital  paid  up 
being  brought  into  account.    {See  Short  Bills.) 

Statement  (of  Account). — A  written  expres- 
sion either  in  detail  or  in  gross,  showing  : — 
(i)  The  financial  position  of  an  individual 

or  a  business  ;  or 
(2)  The    financial    transactions    between 
different  parties. 


The  former  is  dealt  with  under  the  head  of 
Balance  Sheet. 

With  regard  to  the  latter  it  is  the  custom 
for  trading  concerns  to  send  to  the  debtors  a 
summary  of  the  unpaid  or  unsettled  items 
standing  against  them  in  the  Ledger.  Usually 
the  statements  are  forwarded  by  post,  or  pre- 
sented by  travellers,  monthly,  but  the  length 
of  the  period  depends  largely  upon  the  terms 
as  to  credit  in  each  business. 

It  is  often  found  advisable  for  the  auditors 
of  a  concern  to  check  over  the  statements 
(already  prepared  for  them)  with  the  Ledger 
Accounts,  after  the  latter  have  been 
verified  ;  and,  on  finding  same  to  agree,  the 
auditors  place  the  statements  in  the  Post- 
office,  a  small  printed  slip  being  attached  to 
each  statement  asking  the  debtor  to  com- 
municate direct  with  the  auditor  should  any- 
thing be  found  inaccurate.  This  affords  a  fair 
check  upon  the  debts,  although  the  omission 
of  a  debtor  to  comply  with  the  request  should 
anything  be  wrong  would  not  necessarily  pre- 
judice him. 

But  unless  invited  to  do  so  an  auditor 
cannot  insist  upon  direct  communication 
with  debtors. 

With  regard  to  the  checking  of  such  state- 
ments by  the  debtors  it  is  found  a  good  plan  to 
post  to  the  Ledger  Accounts  the  consecutive 
numbers  placed  upon  the  invoices  as  they  are 
recorded  in  the  Purchase  Book.  This  enables 
a  Ledger  clerk  when  checking  a  statement,  to 
place  against  the  various  items  therein  the 
invoice  numbers  as  he  passes  each  amount. 
He  may  then,  by  referring  to  the  invoices 
themselves  (either  in  a  Guard  Book  or  on  files 
in  consecutive  order),  ensure  the  accuracy  of 
the  statement  from  its  foundation,  seeing  also 
that  the  invoices  have  been  properly 
initialled  by  the  various  parties  responsible. 
In  practice,  in  very  large  concerns,  where 
privity  between  the  various  officials  is  not 
always  possible,  it  may  be  that  an  invoice  is 
passed  in  proper  form  and  duly  recorded  in 
the  books,  but  afterwards  some  unforeseen 
circumstance  arises  which  considerably  affects 
the  invoice  which  has  already  been  passed. 
The  salesman  (who  has  seldom  an  accoun- 
tancy mind)  is  most  careful  to  alter  the 
invoice  which  has  been  entered  up  and  filed, 
and  in  so  doing  considers  he  has  faithfully 
amended    the     whole    matter.      If,    before 
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passing  a  statement  for  payment,  the  invoices 
themselves  are  not  scrutinised  for  any  pos- 
sible amendments  since  their  first  entry,  such 
Hke  aherations  as  depicted  above  are  made 
in  vain. 

Statement  of  Affairs. — 

Bankruptcy. 

Where  a  receiving  order  is  made  against  a 
debtor  he  shall  make  out  and  submit  to  the 
Official  Receiver  a  statement  of,  and  in 
relation  to,  his  affairs  in  the  prescribed  form, 
verified  by  affidavit,  and  showing  the  par- 
ticulars of  the  debtor's  assets,  debts,  and 
liabilities,  the  names,  residences,  and  occupa- 
tions of  his  creditors,  the  securities  held  by 
them  respectively,  the  dates  when  the 
securities  were  respectively  given,  and  such 
further  or  other  information  as  may  be 
prescribed,  or  as  the  Official  Receiver  may 
require. 

The  statement  shall  be  so  submitted  within 
the  following  times,  namely  : — 

If  the  order  is  made  on  the  petition  of 

the    debtor    within   three   days   from   the 

date  of  the  order. 

If  the  order  is  made  on  the  petition  of 

a    creditor    within   seven   days   from   the 

date  of  the  order. 

But  the  Court  may,  in  either  case,  for 
special  reasons,  extend  the  time. 

Note. — Where  any  debtor  requires  any 
extension  of  the  time  for  the  filing  by  him 
of  his  statement  of  affairs,  he  shall  apply 
to  the  Official  Receiver,  who  may,  if  he 
thinks  fit,  give  a  written  certificate  ex- 
tending such  time,  which  certificate  shall 
be  filed,  and  shall  render  an  application  to 
the  Court  unnecessary.     (Rule  218.) 

If  the  debtor  fails  without  reasonable 
excuse  to  comply  with  the  requirements  of 
this  section,  the  Court  may,  on  the  application 
of  the  Official  Receiver,  or  of  any  creditor, 
adjudge  him  bankrupt.  (1883  Act,  section 
16.) 

When  the  debtor  cannot  himself  prepare  a 
proper  statement  of  affairs  the  Official 
Receiver  may,  subject  to  any  prescribed 
conditions  and  at  the  expense  of  the  estate, 
employ  some  person  or  persons  to  assist  in 
the  preparation  of  the  statement  of  affairs. 


(Section  70.)  But  it  must  be  noted  that  it  is 
none  the  less  the  debtor's  statement,  and  not 
that  of  his  accountant — in  fact,  as  stated  in 
greater  detail  later,  the  debtor  must  verify 
the  statement  of  his  affairs  by  oath  or 
declaration. 

The  rate  of  remuneration  is,  as  a  rule,  fixed 
beforehand  by  the  Official  Receiver,  and 
subject  to  "Board  of  Trade"  instructions, 
the  remuneration  is  left,  as  a  matter  of 
bargain,  between  the  Official  Receiver  and 
the  person  employed. 

A  person  employed  by  the  debtor  without 
the  sanction  of  the  Official  Receiver  has  no 
claim  to  any  remuneration  out  of  the  estate. 

Whenever  the  Official  Receiver  employs 
any  person  to  assist  the  debtor  in  the 
preparation  of  his  statement  of  affairs  he 
shall  forthwith  report  the  matter  by  letter  to 
the  Board  of  Trade,  justifying  his  action 
therein  and  specifying  the  remuneration  to 
be  allowed  to  such  person.  (Rule  326.)  {See 
Priority  of  Payments  [Costs] .) 

Every  debtor  shall  be  furnished  by  the 
Official  Receiver  with  instructions  for  the 
preparation  of  his  statement  of  affairs.  The 
statement  of  affairs  must  be  in  the  prescribed 
form  (brief  particulars  of  which  are  set  out 
below)  with  such  variations  or  additions  as 
circumstances  may  require,  or  in  such  other 
form  as  the  Board  of  Trade  may  from  time 
to  time  direct.  The  statement  must  be  pre- 
pared in  duplicate,  and  one  copy  must  be 
verified  ;  the  latter  being  filed  in  Court  by 
the  Official  Receiver.     (Rule  217.) 

In  cases  of  partnership  the  debtors  shall 
submit  a  statement  of  their  partnership 
affairs,  and  each  debtor  shall  submit  a  state- 
ment of  his  separate  affairs.     (Rule  263.) 

Any  person  stating  himself  in  writing  to  be 
a  creditor  of  the  bankrupt  may,  personally 
or  by  agent,  inspect  the  statement  at  all 
reasonable  times,  and  take  any  copy  thereof 
or  extract  therefrom  ;  but  any  person  untruth- 
fully so  stating  himself  to  be  a  creditor  shall 
be  guilty  of  a  contempt  of  Court,  and  shall  be 
punishable  accordingly  on  the  application  of 
the  trustee  or  Official  Receiver.  (1883  Act, 
section  16.) 

When  issuing  the  notice  calling  the  first 
meeting  of  creditors  the  Official  Receiver 
should,    if  possible,    send    to    each   creditor 
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mentioned  in  the  debtor's  statement  of  affairs 
a  summary  of  such  statement,  together  with 
the  causes  of  his  failure,  and  any  observations 
thereon  which  the  Official  Receiver  may 
think  fit  to  make.  (1883  Act,  Schedule  I., 
Rule  3.) 

The  debtor  is  also  required  to  give  written 
answers  to  a  number  of  questions  (printed) 
and  to  certify  such  answers  to  be  correct  to 
the  best  of  his  knowledge  and  belief. 

The  particulars  required  in  the  prescribed 
form  of  statement  of  affairs  may  be  sum- 
marised as  under  : — 

List  A.  Unsecured  Creditors. — The  name, 
address,  and  occupation  of  each  creditor,  the 
amount  of  the  debt,  the  date  contracted,  and 
the  consideration  therefor.  The  names  must 
be  arranged  in  alphabetical  order  and  num- 
bered consecutively,  creditors  for  ,^10  and 
upwards  being  placed  first.  Where  there  is 
a  contra  account  against  any  creditor  less 
than  the  amount  of  his  claim  against  the 
estate,  the  amount  of  the  creditor's  claim  and 
the  amount  of  the  contra  account  should  be 
separately  shown,  and  the  balance  (only) 
treated  as  the  amount  of  debt.  No  such  set- 
off should  be  included  in  List  I.  {See  Mutual 
Credits.)  Particulars  of  any  bills  of  exchange 
or  promissory  notes  held  by  any  creditor 
should  be  inserted  immediately  below  the 
name  and  address  of  such  creditor. 

Note. — The  inclusion  of  a  debt  by  a  debtor 
in  his  statement  of  affairs  does  not  amount  to 
an  acknowledgment  sufficient  to  take  it  out 
of  the  Statute  of  Limitations.  {Everett  v. 
Robinson,  1858.) 

List  B.  Creditors  Fully  Secured. — The  same 
particulars  as  in  the  case  of  unsecured 
creditors,  and,  in  addition,  particulars  of  the 
security  held,  the  date  the  security  was  given, 
the  estimated  value  of  the  security,  and 
estimated  surplus  therefrom  (if  any). 

List  C.  Creditors  Partly  Secured. — The  same 
particulars  as  in  the  case  of  creditors  fully 
secured,  but  showing,  instead  of  **  estimated" 
surplus,  the  "estimated  balance  of  debt 
unsecured." 

List  D.  Liabilities  oj  the  Debtor  on  Bills  dis- 
counted other  than  his  own  Acceptances  for  value. 
— The  name,  address,  and  occupation  of  each 
acceptor,  the  nature  of  the  liability  of  the 
"  debtor ' '  (/.^.,  whether  as  drawer  or  indorser), 


the  date  the  bill  became  or  will  become  due, 
the  amount  of  the  bill  (distinguishing  between 
accommodation  and  other  bills),  and  the 
amount  expected  to  rank  for  dividend. 

List  E.  Contingent  or  other  Liabilities. — Full 
particulars  of  all  liabilities  not  otherwise 
scheduled,  stating  the  name,  address,  and 
occupation  of  each  creditor  or  claimant,  the 
amount  and  nature  of  the  liability  or  claim 
and  the  date  same  was  incurred. 

List  F.  Creditors  for  Rent,  &c. ,  recoverable  by 
Distress. — The  name,  address,  and  occupation 
of  each  creditor,  the  nature  and  amount  of 
each  claim,  the  period  during  which  the 
claim  accrued  due,  the  due  date,  the  amount 
recoverable  by  distress,  and  the  balance  (if 
any)  ranking  for  dividend. 

List  G.  Preferential  Creditors  for  Rates, 
Taxes,  and  Wages. — The  name,  address,  and 
occupation  of  each  creditor,  the  nature  and 
amount  of  each  claim,  the  period  during 
which  the  claim  accrued  due,  the  due  date, 
the  amount  payable  in  full,  and  the  balance 
(if  any)  ranking  for  dividend. 

Note. — The  amounts  recoverable  by  distress 
or  payable  in  full  (if  any)  per  lists  F  and  G,  are 
deductible  from  the  total  assets  shown  on  the 
"  Front  Sheet ' '  {see  below),  whilst  the  balances 
(if  any)  ranking  for  dividend  must  be  carried 
to  List  A  {above) . 

LisfH.  Property. — Full  particulars  of  every 
description  of  property  in  possession  and  in 
reversion,  and  not  included  in  any  other  list, 
showing  the  amount  which  each  class  of 
property  is  estimated  to  produce,  and  dis- 
tinguishing between  {a)  Cash  at  bankers,  (6) 
Cash  in  hand,  {c)  Cash  deposited  with  solicitor 
for  costs  of  petition,  {d)  Stock-in-trade,  giving 
the  cost  of  same  in  addition  to  the  amount 
which  it  is  estimated  it  will  produce,  {e) 
Machinery,  (/)  Trade  fixtures,  fittings,  and 
utensils,  {g)  Farming  stock,  {h)  Growing  crops 
and  tenant  rights,  (i)  Household  furniture 
and  effects,  {J)  Life  policies  {see  title  Surrender 
Value),  and  {k)  any  other  property. 

List  7.  Debts  due  to  the  Estate. — The  name, 
address,  and  occupation  of  each  debtor,  the 
amount  of  each  of  the  debts,  distinguishing 
between  those  which  are  good,  doubtful,  and 
bad,  the  folio  of  the  Ledger  or  other  book  (if 
any)  where  particulars  of  each  debt  are 
respectively  to  be  found,  the  date  each  debt 
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was  contracted,  particulars  of  the  securities 
(if  any)  held  for  the  debt,  and  the  amount 
each  debt  is  estimated  to  produce  (the  good 
debts,  of  course,  being  taken  at  their  face 
value). 

If  any  debtor  to  the  estate  is  also  a  creditor, 
but  for  a  less  amount  than  his  indebtedness, 
the  gross  amount  due  to  the  estate  and  the 
amount  of  the  contra  account  should  be 
separately  shown,  and  the  balance  (only) 
treated  as  the  amount  of  debt.  No  such 
claim  should  be  included  in  List  A.  [See 
Mutual  Credits.) 

List  J.  Bills  of  Exchange,  Promissory  JS/otes, 
(^c,  available  as  Assets. — The  name,  address, 
and  occupation  of  the  acceptor  of  each  bill  or 
(maker  of)  note,  the  amount  of  each  bill  or 
note,  the  due  date,  the  amount  which  it  is 
estimated  to  produce,  and  particulars  of  any 
property  held  as  security  for  the  payment 
thereof. 

Statement  K.  Deficiency  Account.  —  This 
account  is  intended  to  show  how  the  deficiency 
or  estimated  surplus  (if  any)  as  at  the  date  of 
the  receiving  order  is  arrived  at.  The  account 
must  commence  with  the  excess  of  assets  over 
liabilities,  or  vice  versa  (as  the  case  may  be) ,  at 
some  past  date.  This  date  should  be  12  months 
before  the  date  of  the  receiving  order,  or  such 
other  time  as  the  Official  Receiver  may  have 
fixed.  {See  note  below.)  The  account  must 
then  show  the  subsequent  profits  or  losses  from 
business  or  other  wise,  all  subsequent  ex- 
penses other  than  ordinary  trade  expenses,.?.^., 
household  expenses,  loss  from  bad  debts  per 
List  I,  and  any  extraordinary  losses  (of  which 
full  particulars  must  be  given) ,  the  balance 
of  the  account  showing  the  deficiency  (or 
surplus,  if  so)  as  at  the  date  of  the  receiving 
order,  and  agreeing  with  the  balance  shown 
upon  the  "  Front  Sheet  "  {see  below). 

The  debtor  shall,  on  the  request  of  the 
Official  Receiver,  furnish  him  with  Trading 
and  Profit  and  Loss  Accounts,  and  a  Cash 
and  Goods  Account  for  such  period  not 
exceeding  two  years  prior  to  the  date  of  the 
receiving  order  as  the  Official  Receiver  shall 
specify.  Provided  that  the  debtor  shall,  if 
ordered  by  the  Court  so  to  do,  furnish  such 
accounts  as  the  Court  may  order  for  any 
longer  periods.  If  the  debtor  fails  to  comply 
with  the  requirements  of  this  rule,  the  Official 


Receiver  shall  report  such  failure  to  the 
Court,  and  the  Court  shall  take  such  action 
on  such  report  as  the  Court  shall  think  fit. 
(Rule  338.) 

List  L. — Every  list  containing  particulars 
which  form  part  of  a  debtor's  statement  of 
affairs  must  be  dated  and  signed  by  the 
debtor,  and  such  lists  from  A  to  J  inclusive 
as  are  not  applicable  and  do  not  contain  any 
particulars  whatsoever  must  be  detached  from 
the  other  lists  and  enumerated  in  List  L, 
which  must  be  dated  and  signed  by  the  1 
debtor,  so  that  every  list,  whether  applicable  f 
to  the  circumstances  or  not,  may  be  satis- 
factorily  accounted  for. 

Front  Sheet. — This  constitutes  the  summary 
of  the  debtor's  position.  The  assets  are 
obtained  from  Lists  H,  I  and  J,  and  the 
surplus  (if  any)  from  fully  secured  creditors 
per  List  B.  From  the  total  of  these  must  be 
deducted  (i)  the  distrainable  and  preferential 
claims  per  Lists  F  and  G,  and  (2)  any  sheriff's 
charges  which  may  be  payable  under  section 
II  of  the  1890  Act  {see  title  Execution 
Creditor).  The  liabilities  which  are  expected 
to  rank  against  the  estate  are  made  up  from 
Lists  A,  C,  D  and  E,  and  the  resultant 
balance,  surplus  or  deficiency,  should  agree 
with  the  balance  shown  m  Statement  K.  A 
column  is  also  provided  for  the  amount  of 
the  gross  liabilities  as  distinct  from  those 
expected  to  rank  against  the  estate.  The 
front  sheet  must  bear  a  2S.  bankruptcy  stamp 
as  a  filing  fee,  and,  as  already  stated,  the 
statement  must  be  prepared  in  duplicate, 
and  one  copy  verified  by  oath  or  declaration, 
the  debtor  stating  that  to  the  best  of  his 
knowledge  and  belief  the  statement  and  the 
several  lists  annexed  thereto  are  a  full,  true, 
and  complete  statement  of  his  affairs  at  the 
date  of  the  receiving  order. 

The  Debtors  Act  1869  (section  11)  provides 
that  any  person  adjudged  bankrupt  shall  be 
guilty  of  a  misdemeanour,  and  on  conviction 
thereof  shall  be  liable  to  be  imprisoned  for 
any  time  not  exceeding  two  years,  if  he  makes 
any  material  omission  in  any  statement 
relating  to  his  affairs,  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud. 

Company  Liquidation. 

Where  the  Court  has  made  an  order  for 
winding-up  a  company,  there  shall  be  made 
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out  and  submitted  to  the  Official  Receiver  a 
statement  as  to  the  affairs  of  the  company  in 
the  prescribed  form,  verified  by  affidavit, 
and  showing  tlie  particulars  of  the  assets, 
debts,  and  liabilities  of  the  company, 
the  names,  residences,  and  occupations 
of  the  creditors  of  the  company,  the 
securities  held  by  them  respectively,  the 
dates  when  the  securities  were  respectively 
given,  and  such  further  or  other  information 
as  may  be  prescribed  or  as  the  Official 
Receiver  may  require. 

The  statement  shall  be  submitted  and 
verified  by  one  or  more  of  the  persons  who 
is  or  are  at  the  time  of  the  winding-up  order 
a  director  or  directors,  and  by  the  person 
who  is  at  that  time  the  secretary  or  other 
chief  officer  of  the  company,  or  by  such  of 
the  persons  being  or  having  been  directors  or 
officers  of  the  company,  or  having  taken  part 
in  the  formation  of  the  company  at  any  time 
within  one  year  before  the  order  for  winding- 
up  the  company,  as  the  Official  Receiver, 
subject  to  the  direction  of  the  Court,  may 
require  to  submit  and  verify  the  same.  (1890 
Act,  section  7.) 

Every  person  who  has  been  required  by 
the  Official  Receiver  to  submit  and  verify  a 
statement  as  to  the  affairs  of  the  company 
shall  be  furnished  by  the  Official  Receiver 
with  forms  and  instructions  for  the  prepara- 
tion of  the  statement. 

The  Official  Receiver  may  from  time  to 
time  hold  personal  interviews  with  such 
person  or  persons  for  the  purpose  of  investi- 
gating the  company's  affairs,  and  it  shall  be 
the  duty  of  every  such  person  to  attend  on 
the  Official  Receiver  at  such  time  and  place 
as  the  Official  Receiver  may  appoint,  and 
give  the  Official  Receiver  all  information 
that  he  may  require.     (Rule  53.) 

The  statement  shall  be  made  out  in  dupli- 
cate, one  copy  of  which  shall  be  verified  by 
affidavit.  The  Official  Receiver  shall  cause 
to  be  filed  with  the  Registrar  the  verified 
statement  of  affairs.     (Rule  53.) 

The  statement  shall  be  submitted  within 
fourteen  days  from  the  date  of  the  order, 
or  within  such  extended  time  as  the  Official 
Receiver  or  the  Court  may  for  special 
reasons  appoint,     (1890  Act,  section  7.) 


Where  any  person  requires  any  extension 
of  time  for  submitting  the  statement  of  affairs 
he  shall  apply  to  the  Official  Receiver,  who 
may,  if  he  thinks  fit,  give  a  written  certificate 
extending  the  time,  which  certificate  shall  be 
filed  with  the  proceedings  in  the  winding-up, 
and  shall  render  an  application  to  the  Court 
unnecessary.     (Rule  54.) 

After  the  statement  of  affairs  of  a  company 
has  been  submitted  to  the  Official  Receiver 
it  shall  be  the  duty  of  each  person  who  has 
made  or  concurred  in  making  it,  if  and  when 
required,  to  attend  on  the  Official  Receiver 
and  answer  all  such  questions  as  may  be  put 
to  him,  and  give  all  such  further  information 
as  may  be  required  of  him  by  the  Official 
Receiver  in  relation  to  the  statement  of 
affairs.     (Rule  55.) 

Any  person  making  or  concurring  in 
making  the  statement  and  affidavit  shall  be 
allowed,  and  shall  be  paid  by  the  Official 
Receiver,  out  of  the  assets  of  the  com- 
pany, such  costs  and  expenses  incurred  in 
and  about  the  preparation  and  making  of 
such  statement  and  affidavit  as  the  Official 
Receiver  may  consider  reasonable,  subject  to 
an  appeal  to  the  Court.     (1890  Act,  section  7.) 

A  person  who  is  required  to  make  or 
concur  in  making  any  statement  of  affairs  of 
a  company  shall,  before  incurring  any  costs 
or  expenses  in  and  about  the  preparation  and 
making  of  the  statement,  apply  to  the  Official 
Receiver  for  his  sanction,  and  submit  a 
statement  of  the  estimated  costs  and  expenses 
which  it  is  intended  to  incur  ;  and,  except  by 
order  of  the  Court,  no  person  shall  be  allowed 
out  of  the  assets  of  the  company  any  costs  or 
exoenses  which  have  not  before  being 
incurred  been  sanctioned  by  the  Official 
Receiver.  (Rule  ^y.)  {See  Priority  of  Pay- 
ments [Costs] .) 

If  any  person  without  reasonable  excuse 
makes  default  in  connection  with  the  sub- 
mission of  the  statement  of  affairs  of  any  such 
company  he  shall  be  liable  to  a  fine  not  ex- 
ceeding ten  pounds  for  every  day  during 
which  the  default  continues,  and  such  default 
may  be  reported  by  the  Official  Receiver  to 
the  Court.  (1890  Act,  section  7  and 
Rule  56.) 

The  -  Official  Receiver  shall  as  soon  as 
practicable,  send  to  each  creditor  mentioned 
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in  the  company's  statement  of  affairs, 
and  to  each  person  appearing  from  the 
company's  books  or  otherwise  to  be  a 
contributory  of  the  company,  a  summary  of 
the  company's  statement  of  affairs,  including 
the  causes  of  its  failure  and  any  observations 
thereon  which  the  Official  Receiver  may 
think  fit  to  make.  (1890  Act,  Schedule  I., 
Rule  3.) 

Any  person  stating  himself  in  writing  to  be 
a  creditor  or  contributory  of  the  company 
shall  be  entitled  by  himself  or  by  his  agent 
at  all  reasonable  times  on  payment  of  the 
prescribed  fee,  to  inspect  the  statement  sub- 
mitted in  pursuance  of  this  section,  and  to 
take  any  copy  thereof  or  extract  therefrom. 
But  any  person  untruthfully  so  stating 
himself  to  be  a  creditor  or  contributory  shall 
be  guilty  of  a  contempt  of  Court,  and  shall 
be  punishable  accordingly  on  the  application 
of  the  liquidator  or  of  the  Official  Receiver. 
(1890  A.ct,  section  7.) 

The  particulars  required  in  the  pre- 
scribed form  of  statement  of  affairs  may  be 
summarised  as  under  : — 

List  A.  Unsecured  Creditors. — The  same 
particulars  as  are  required  in  List  A  in  bank- 
ruptcy, save  that  the  names  of  any  creditors 
who  are  also  contributories,  or  are  alleged  to 
be  contributories  of  the  company,  must  be 
shown  separately,  and  described  as  such  at 
the  end  of  the  list. 

List  B.  Creditors  Fully  Secured. — The  same 
particulars  as  in  List  B  in  bankruptcy. 

Note.  —  Debenture-holders  must  not  be 
included  here. 

List  C.  Creditors  Partly  Secured. — The  same 
particulars  as  in  List  C  in  bankruptcy,  save 
that  creditors  who  are  also  contributories  of 
the  company  must  be  stated  separately. 

List  D.  Liabilities  of  the  Company  on  Bills 
discounted  other  than  own  Acceptances  for  value. — 
The  same  particulars  as  in  List  D  in 
bankruptcy. 

List  E.  Other  Liabilities. — The  same  par- 
ticulars as  in  List  E  in  bankruptcy. 

List  F.  Preferential  Creditors  for  Rates, 
Taxes,  Salaries,  and  Wages. — The  same  par- 
ticulars as  in  List  G  in  bankruptcy. 


Note. — There  is  no  list  corresponding  to 
List  F  in  bankruptcy,  for  ordinarily,  distress 
will  not  be  allowed  after  the  commencement 
of  the  winding-up,  to  recover  rent  accrued 
due ptior  to  that  date. 

List  G.  Debenture-holders. — The  name  and 
address  of  each  debenture-holder,  the  amount 
of  each  claim,  and  a  short  description  of  the 
assets  over  which  the  security  (if  any) 
extends.  The  names  of  the  debenture- 
holders  must  be  arranged  alphabetically  and 
numbered  consecutively.  Separate  lists  must 
be  furnished  of  the  holders  of  each  issue  of 
debentures  should  more  than  one  issue  have 
been  made. 

List  H.  Property. — Full  particulars  o 
every  description  of  property,  not  included  in 
any  other  list,  showing  the  amount  which  each 
class  of  property  is  estimated  to  produce  and 
distinguishing  between  {a)  Cash  at  bankers, 
ip)  Cash  in  hand,  [c]  Stock-in-trade,  [d) 
Machinery,  {e)  Trade  fixtures,  fittings,  office 
furniture,  and  utensils,  {/)  Investments  in 
stocks  and  shares,  [g)  Loans  for  which  mort- 
gages or  other  security  are  held,  and  {h)  Other 
property. 

List  1.  Debts  due  'to  the  Company.  —  The 
same  particulars  as  in  List  I  in  bankruptcy. 

List  J.  Bills  of  Exchange,  Promissory  Notes, 
S-c,  on  hand,  available  as  assets. — The  same 
particulars  as  in  List  J  in  bankruptcy. 

List  K.  Unpaid  Calls. — The  name,  address, 
and  occupation  of  each  shareholder  in  arrear, 
the  number  in  the  Register,  the  number 
of  shares  held,  the  amount  of  call  per  share 
unpaid,  the  total  amounts  respectively  due, 
and  the  amount  which  each  is  estimated  to 
realise. 

List  L.  Founders'  Shares. — The  name  and 
address  of  each  shareholder,  the  number  in 
the  Register,  the  nominal  amount  of  the 
shares,  the  number  of  shares  held,  the 
amount  per  share  called  up,  and  the  total 
amount  called  up. 

List  M.  Ordinary  Shares. — The  same  par- 
ticulars as  in  List  L  (above). 

List  N.  Preference  Shares. — The  same  par- 
ticulars as  in  List  L  (above). 

Statement  0.  Deficiency  A  ceo  u}tt.  —This 
account  is  intended  to  show  how  the 
deficiency  or  estimated  surplus  (if  any)  as  at 
the  date  of  the  winding-up  order  has  been 
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arrived  at.  Where  the  winding-up  order  is 
made  within  three  years  of  the  forma- 
tion of  the  company  the  Deficiency 
Account  must  cover  the  whole  period  of  the 
company's  existence ;  but  where  the  winding- 
up  order  is  made  more  than  three  years  after 
the  formation  of  the  company  the  account 
must  commence  at  a  date  three  years 
previous  to  the  date  of  the  winding-up  order. 

Front  Sheet. — The  assets  and  liabilities  of 
the  company  as  shown  in  the  various  lists 
are  arranged  in  the  bankruptcy  form,  in 
order  to  show  the  position  of  the  company 
"  as  regards  creditors."  The  balance,  being 
the  estimated  deficiency  or  surplus,  as  the 
case  may  be,  is  then  carried  down,  and  the 
amount  of  paid-up  capital  per  Lists  L,  M, 
and  N  is  brought  into  account  in  order  to 
show  the  position  **  as  regards  contribu- 
tories,"  the  resultant  balance  being  the  net 
surplus  or  deficiency  of  the  company  (subject 
to  the  costs  of  liquidation).  Where  the 
balance,  "  as  regards  creditors,"  represents  a 
deficiency,  the  nominal  amount  of  capital 
liable  to  be  called  up  to  meet  such  deficiency 
must   be   stated. 

Statement  of  Capital,  &c.— Every  limited 
banking  company  and  every  insurance  com- 
pany, and  deposit,  provident,  or  benefit 
society,  under  the  Companies  Act  1862,  shall' 
before  it  commences  business,  and  also  on 
the  first  Monday  in  February  and  the  first 
Monday  in  August  in  every  year  during  which 
it  carries  on  business,  make  a  statement  in 
the  form  set  out  below,  or  as  near  thereto  as 
circumstances  will  admit,  and  a  copy  of  such 
statement  shall  be  put  up  in  a  conspicuous 
place  in  the  registered  office  of  the  company, 
and  in  every  branch  office  or  place  where 
the  business  of  the  company  is  carried  on  ; 
and  if  default  is  made  in  compliance  with 
these  provisions  the  company  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  default  con- 
tinues, and  every  director  and  manager  of  the 
company  who  shall  knowingly  and  wilfully 
authorise  or  permit  such  default,  shall  incu^" 
a  like  penalty. 

Every  member  and  every  creditor  of  any 
company  as  above-mentioned  shall  be  entitled 
to  a  copy  of  the  above-mentioned  statement, 
on  payment  of  a  sum  not  exceeding  sixpence. 


Form  of  Statement  rejerrcd  to. 

*  The    capital  of  the    company  is  . , 

divided  into shares  of each. 

The  number  of  shares  issued  is  . 

Calls  to  the  amount    of pounds   per 

share  have  been  made,  under  which  the 
sum  of  pounds  has  been  received. 

The  liabilities  of  the  company  on  the  first 
day  of  January  (or  July)  were ; — 
Debts  owing  to  sundry  persons  by  the 
company :  — 

On  judgment,  £ . 

On  specialty,  £ . 

On  notes  or  bills,  £ . 

On  simple  contracts,  £ . 

On  estimated  liabilities,/ . 

The  assets  of  the  company  on  that  day 
were  :  — 

Government  securities  [stating  them] . 

£ — • 

Bills  of  exchange  and  promissory  notes, 

£ — . 

Cash  at  bankers,  £ . 

Other  securities,  £ . 

*  If  the  company  has  no  capital  divided 
into  shares,  the  portion  of  the  statement 
relating  to  capital  and  shares  must  be 
omitted. 

(1862  Act,  section  44  and  ist  Schedule.) 
{See  Annual  List  and  Summary.) 

On  registration  of  the  Memorandum  of 
Association  of  a  Company  whose  capital  is 
limited  by  shares  a  statement  of  the  nominal 
amount  of  the  capital  must  be  delivered  to  the 
Registrar,  and  an  ad  valorem  duty  of  5s.  per 
cent,  paid  thereon. 

Statistical  Books. — The  books  of  a  concern 
which  are  (ordinarily)  not  connected  with  the 
financial  books  ;  that  is  to  say,  they  do  not 
contain  entries  which  form  an  integral  part 
of  the  system  of  accounting.  They  may, 
however,  be  of  such  a  character  as  to  render 
them  indispensable  to  a  complete  system  of 
bookkeeping ;  for,  in  certain  cases,  the 
financial  books  are  not  sufficiently  self-ex- 
planatory, and  statistical  books  are  utilised  to 
afford  further  details.  A  book  containing  an 
analysis  of  the  sales  of  a  business  as  regards 
(i)  periods  of  time,  (2)  classes  of  goods,  or  (3) 
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districts  supplied,  in  a  comparative  form,  is  an 
example  of  a  statistical  book.     {See  Statutory 
Books.) 
Statute.— An  edict  of  the  Legislature  ;  an  Act 

of  Parliament.     {See  Act  of  Parliament.) 
Statute  of  Frauds.— 5f^  Frauds,  Statute  of. 
Statutes  of  Limitation.— S^^  Limitation  of 

Actions. 
Statutory  Books.— St^^ry  company  registered 
under  the  Companies  Act  1862  must  keep  a 
Register  of  its  members  and  a  Minute  Book, 
or  Minute  Books,  recording  all  resolutions 
and  proceedings  at  meetings  of  the  directors, 
managers  or  members  of  the  company. 
(Sections  25  and  67.) 

Every  limited  company  registered  under  the 
Act  of  1862  must  keep  a  Register  of  all  mort- 
gages and  charges  specifically  affecting  the 
property  of  the  company.     (Section  43.) 

Every  company  registered  under  the  Act 
of  1862  must  keep  at  its  registered  office  a 
Register  containing  the  names,  addresses  and 
occupations  of  its  directors  and  managers, 
and  must  send  to  the  Registrar  of  Joint  Stock 
Companies  a  copy  of  such  Register,  and 
must  from  time  to  time  notify  to  the  Registrar 
any  change  that  takes  place  in  such  directors 
or  managers.  (1862  Act,  section  45,  and 
1900  Act,  section  20.)  Any  default  in  com- 
pliance with  these  provisions  renders  the 
company  and  its  officers  liable  to  penalties. 
(1862  Act,  section  46,  and  1900  Act,  section 
20.) 

The  Companies  Clauses  Consolidation  Act 
1845  provides  that  every  company  to  which 
that  Act  applies  must  keep  a  Register  of  its 
members,  a  Register  of  Mortgages,  a  Share- 
holders' Address  Book,  and  a  Minute  Book 
or  Minute  Books. 

The  Stannaries  Act  1887  provides  that  the 
purser  of  every  Cost  Book  mine  shall  keep  a 
Cost  Book. 

The  Life  Assurance  Companies  Act  1S70 
provides  that  every  company  to  which  the 
Act  applies  must  keep  a  Shareholders' 
Address  Book,  in  accordance  with  the  pro- 
visions of  the  Companies  Clauses  Consolida- 
tion Act  1845,  if  not  required  so  to  do  by  the 
deed  of  settlement  of  the  company.  {See 
Address  Book,  Annual  List  and  Summary, 
Cost  Book  Mining  Company,  Minute  Book, 
Register  of  Members,  Register  of  Mortgages.) 


Statutory  Meeting. — Every  company  limited 
by  shares  and  registered  after  31st  December 
1900,  must,  within  a  period  of  not  less  than 
ojte  month  nor  more  than  three  months  from  the 
date  at  which  the  company  is  entitled  to 
commence  business,  hold  a  general  meeting  of 
the  members  of  the  company,  which  is  called 
the  statutory  meeting. 

The  directors  must  at  least  seven  days 
before  the  day  on  which  the  meeting  is  held, 
forward  to  every  member  of  the  company  a 
report  certified  by  not  less  than  two  directors 
of  the  company,  or — where  there  are  less 
than  two  directors — by  the  sole  director  and 
manager,  stating  : —         • 

(a)  The  total  number  of  shares  allotted, 
distinguishing  shares  allotted  as  fully 
or  partly  paid  up,  otherwise  than  in 
cash,  and  stating  the  extent  to  which 
shares  partly  paid,  are  so  paid  up,  and 
in  either  case  the  consideration  for 
which  they  have  been  allotted. 

{b)  The  total  amount  of  cash  received  by 
the  company  in  respect  of  such  shares 
distinguished  as  aforesaid. 

{c)  An  abstract  of  the  receipts  and  pay- 
ments of  the  company  on  Capital 
Account,  to  the  date  of  the  report, 
and  an  account  or  estimate  of  the 
preliminary  expenses  of  the  company. 

{d)  The  names,  addresses,  and  descriptions 
of  the  directors,  auditors  (if  any), 
manager  (if  any),  and  secretary  of  the 
company  ;  and 

{e)  The  particulars  of  any  contract,  the 
modification  of  which  is  to  be 
submitted  to  the  meeting  for  its 
approval,  together  with  the  particulars 
of  the  modification,  or  proposed 
modification. 

The  report  is  to  be  certified  by  the  auditors 
(if  any)  so  far  as  it  relates  to  : — 
(i)  Shares  allotted. 

(2)  Cash  received  in  respect  of  such 
shares. 

(3)  Receipts  and  payments  on  capital 
account. 

As  to  what  are  to  be  considered  "  receipts 
and  payments  on  capital  account,"  there  is 
some  difference  of  opinion  as  to  whether 
cash    received    on     account    of    debentures 
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should  be  included,  but  it  is  submitted  that 
capital  means  share  capital  not  only  under 
this  section  but  throughout  the  various 
Companies  Acts.  It  is  suggested  that  in 
regard  to  shares,  only  cash  received  should 
be  included  in  the  Abstract  of  Receipts  and 
Payments,  the  consideration  other  than  cash 
for  shares  allotted  being  excluded.  Doubt  is 
also  expressed  as  to  whether  preliminary 
expenses  and  the  like  should  be  included 
among  the  payments  on  Capital  Account. 
Those  who  favour  the  omission  contend  that 
the  provision  by  the  statute  for  the  separate 
statement  of  preliminary  expenses  [see  Par. 
[c)  above)  obviates  the  necessity  for  its 
inclusion  in  the  Abstract. 

The  directors  shall  cause  a  copy  of  the 
report  to  be  filed  with  the  Registrar  forthwith 
after  the  sending  thereof  to  the  members  of 
the  company. 

The  directors  shall  cause  a  list  showing  the 
names,  descriptions,  and  addresses  of  the 
members  of  the  company,  and  the  number  of 
shares  held  by  them  respectively,  to  be  pro- 
duced at  the  commencement  of  the  meeting, 
and  to  remain  open  and  accessible  to  any 
member  of  the  company  during  the  continu- 
ance of  the  meeting. 

The  members  present  at  the  meeting  shall 
be  at  liberty  to  discuss  any  matter  relating  to 
the  formation  of  the  company  or  arising  out 
of  the  report,  whether  previous  notice  has 
been  given  or  not,  but  no  resolution  of  which 
notice  has  not  been  given  in  accordance  with 
the  articles  of  association  may  be  passed. 

The  meeting  may  adjourn  from  time  to 
time,  and  at  any  such  adjourned  meeting  any 
resolution  of  which  notice  has  been  given  in 
accordance  Vv^^ith  the  articles  of  association 
either  before  or  subsequently  to  the  former 
meeting  maybe  passed,  and  the  adjourned 
meeting  shall  have  the  same  powers  as  an 
original  meeting. 

If  default  is  made  in  filing  such  report  as 
aforesaid,  or  in  holding  the  statutory  meeting, 
then,  at  the  expiration  of  fourteen  days  after  the 
last  day  on  which  the  meeting  ought  to  have 
been  held,  any  shareholder  may  petition  the 
Court  for  the  winding-up  of  the  company, 
and  upon  the  hearing  of  the  petition  the 
Court  may  either  direct  that  the  company 
be   wound   up,    or  give    directions    for    the 


r.iport  being  filed,  or  a  meeting  being  held, 
or  make  such  other  order  as  may  be  just,  and 
may  order  that  the  costs  of  the  petition  be  paid 
by  any  persons  who,  in  the  opinion  of  the 
Court,  are  responsible  for  the  default. 

A  company  shall  not  prior  to  the  statutory 
meeting  vary  the  terms  of  a  contract 
referred  to  in  the  prospectus  except  subject 
to  the  approval  of  the  statutory  meeting. 
(Companies  Act  1900,  sections  11  and  12.) 

Stipulation. — A  bargain.  With  regard  to 
stipulations  in  contracts  for  the  sale  of  goods, 
see  titles  Condition  and  Warranty. 

Stock.  —The  chief  distinctions  between  shares 
and  stock  are  : — 

(i)  Shares   may   not  necessarily  be  fully 
paid  up,  but  the  amount  of  stock  held 
is  necessarily  so. 
{2)  While  shares  can  only  be  transferred 
in  their  entirety  {i.e.,  not  in  fractional 
parts),     stock    may    be    divided    and 
transferred  either  in  stated  multiples 
or  in  any  required  amounts. 
(3)  Each  share  must  be  distinguished  by 
its  appropriate    number,  but    this  re- 
quirement does  not  extend  to  stock. 
Section    12    of    the    Companies    Act  1862 
provides  [inter  alia)  that  any  company  limited 
by  shares  may  so  far  modify  the  conditions 
contained  in  its  memorandum  (if  authorised 
so    to    do    by   its    regulations    as    originally 
framed,  or  as  altered  by  special  resolution) 
as  to  convert  lis  paid-up  shares  into  stock,  and 
section  29  of  the  Companies  Act   1900  pro- 
vides that  any  company  which  has  exercised 
this     power     may     by     special      resolution 
reconvert  such  stock  into  paid-up  shares  of 
any  denomination. 

Section  29  of  the  Actbf  1862  provides: — 
Where  any  company  under  this  Act, 
having  a  capital  divided  into  shares,  has 
converted  any  portion  of  its  capital  into 
stock,  and  given  notice  of  such  conversion 
to  the  Registrar,  all  the  provisions  of  this 
Act  which  are  applicable  to  shares  only 
shall  cease  as  to  so  much  of  the  capital 
as  is  converted  into  stock  ;  and  the  Register 
of  Members  hereby  required  to  be  kept  by 
the  company,. and  the  list  of  members  to 
be  forwarded  to  the  Registrar,  shall  show 
the  amount  of  stock  held  by  each  member 
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in  the  list  instead  of  the  amount  of  shares 
and  the  particulars  relating  to  shares 
hereinbefore  required. 

Stockbroker.  — One  who  buys  and  sells  stocks 
and  shares  as  the  agent  for  others  for  a  com- 
mission or  brokerage.     {See  Jobbers.) 

Stock  Exchange  Quotation.— The  follow- 
ing are  the  principal  rules  of  the  Stock 
Exchange  governing  the  grant  of  special 
settling  days  and  official  quotations  : — 

The  Committee  will  appoint  a  special 
settling  day  for  transactions  in  the  shares  of 
a  new  company,  provided  that  no  allegation 
of  fraud  be  substantiated  ;  that  there  has 
been  no  misrepresentation  or  suppression 
of  material  facts ;  that  sufficient  scrip  or 
shares  are  ready  for  delivery  ;  and  that  no 
impediment  exists  to  the  settlement  of  the 
account. 

The  secretary  of  the  Share  and  Loan 
Department  shall  give  one  week's  notice  to 
the  Stock  Exchange  of  any  application  for 
a  special  settling  day  previously  to  such 
application  being  submitted  to  the  Com- 
mittee, and  shall  require  the  production  of 
the  following  documents,  viz.  : — 

The  prospectus,  the  Act  of  Parliament, 
the  articles  of  association,  or  a  certificate 
that  the  company  is  constituted  upon  the 
Cost  Book  system  under  the  Stannary 
Laws. 

The  original  applications  for  shares, 
the  Allotment  Book,  signed  by  the  chair- 
man and  secretary  to  the  company,  and 
a  certificate  verified  by  the  statutory 
declaration  of  the  chairman  and  the 
secretary,  stating  the  number  of  shares 
applied  for  and  unconditionally  allotted 
to  the  public,  the  amount  of  deposits 
paid  thereon,  and  that  such  deposits  are 
absolutely  free  from  any  lien. 

The  Banker's  Pass  Book,  and  a  certifi- 
cate from  the  bankers  stating  the  amount 
of  deposits  received. 
The  Committee  may  order  the  quotation 
of  a  new  company  in  the  official  list,  pro- 
vided (i)  that  the  company  is  of  a  bond  fide 
character,  and  of  sufficient  magnitude  and 
importance;   (2)  that  the  requirements  of 
the  rule  as  to  settling  days  have  been  com- 
plied with,  and  that    the   prospectus    has 


been  publicly  advertised,  and  agrees  sub- 
stantially with  the  Act  of  Parliament,  or  the 
articles  of  association,  and,  in  the  case  of 
limited  companies,  contains  the  memo- 
randum of  association  (Note. — This  re- 
quirement is  now  included  in  the  pro- 
visions of  the  Act  of  1900) ;  (3)  That  it 
provides  for  the  issue  of  not  less  than  . 
one-half  of  the  nominal  capital,  and  1 
for  the  payment  of  10  per  cent,  upon 
the  amount  subscribed,  and  sets  forth  the 
arrangements  for  raising  the  capital,  whether 
by  shares  fully  or  partially  paid  up,  with 
the  amounts  of  each  respectively,  and  also 
states  the  amount  paid,  or  to  be  paid,  in 
money  or  otherwise,  to  concessionaires, 
owners  of  property,  or  others,  on  the  forma- 
tion of  the  company,  or  to  contractors  for 
works  to  be  executed,  and  the  number  of 
shares,  if  any,  proposed  to  be  conditionally 
allotted  ;  (4)  that  two-thirds  of  the  nominal 
capital  proposed  to  be  issued  have  been 
applied  for  and  unconditionally  allotted  to 
the  public  (shares  reserved  or  granted  in 
lieu  of  money  payments  to  concessionaires, 
owners  of  property,  or  others,  not  being 
considered  to  form  part  of  such  public 
allotment) ;  (5)  that  the  articles  of  associa- 
tion restrain  the  directors  from  employing 
the  funds  of  the  company  in  the  purchase 
of  its  own  shares ;  and  (6)  that  a  member 
of  the  Stock  Exchange  is  authorised  by  the 
company  to  give  full  information  as  to  the 
formation  of  the  undertaking,  and  will  be 
able  to  furnish  the  Committee  with  all 
particulars  they  may  require. 

The  Committee  will  not  consider  any 
application  for  the  quotation  of  shares  or 
securities  issued  to  the  vendors,  credited  as 
fully  or  partly  paid-up  until  six  months 
after  the  date  when  the  shares  or  securities 
of  the  same  class  subscribed  for  by  the 
public  shall  have  been  quoted  in  the  official 
list.  This  rule  does  not  necessarily  apply 
to  re-organisations  or  amalgamations  of 
existing  companies. 

As  a  necessary  condition  to  obtaining  an 
official  quotation  of  debentures  (or  deben- 
ture stock)  the  prospectus  must  set  forth  all 
terms,  conditions  and  circumstances  under 
which  such  debentures  are,  or  may 
become,  redeemable  or  repayable. 

In  cases  where  fully-paid  shares  have 
been  granted  in  lieu  of  money  payments, 
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an  official  certificate  will  be  required  that 
the  contract  providing  for  the  issue  of  such 
shares  has  been  filed  with  the  Registrar  of 
Joint  Stock  Companies  as  prescribed  by 
the  Companies  Act  1900.  {See  Registered 
Contract.) 

Foreign  companies  whose  capital  has 
been  partly  subscribed  for  and  allotted 
in  this  country  shall  not,  unless  under 
special  circumstances,  be  allowed  a  quota- 
tion in  the  official  list,  until  they  have 
been  officially  quoted  in  the  country  to 
which  they  belong, 

A  company  issuing,  or  promising  to  issue, 
new  shares  within  twelve  months  after  the 
first  settling  day  appointed  by  the  Com- 
mittee, unless  under  special  circumstances, 
shall  be  liable  to  exclusion  from  the  official 
Hst. 

{See  Settling  Days.) 

Stock=in=Trade.  —  The  legal  position  of 
auditors  with  regard  to  the  valuation  of 
stock-in-trade  contained  in  a  Balance  Sheet 
is  expressed  in  the  judgment  of  Lord  Lindley 
(then  L.J. ),  in  the  Kingston  Cotton  Millca.se 
(1896),  from  which  the  following  is  an 
extract  :-  — 

"  For  several  years  frauds  were  com- 
"  mitted  by  the  manager,  who,  in  order  to 
"bolster  up  the  company  and  make  it 
"appear  flourishing  when  it  was  the 
"  reverse,  deliberately  exaggerated  both  the 
"quantities  and  values  of  the  cotton  and 
"  yarn  in  the  company's  mills.  He  did 
"  this  at  the  ends  of  the  years  1890,  1891, 
"  1892,  and  1893.  There  was  no  book  or 
"account  (except  the  Stock  Journal  to 
'*  which  I  will  refer  presently)  showing 
"the  quantity  or  value  of  the  cotton  or 
"  yarn  in  the  mill  at  any  one  time.  It 
"would  not  be  easy  to  keep  such  a  book. 
"  Nor  is  it  wanted  for  ordinary  purposes. 
"  There  is  considerable  waste  (20  or  25  per 
"  cent,  on  the  average)  in  the  manufacture 
"  of  yarn  from  cotton,  and  the  market  prices 
"  of  both  cotton  and  yarn  are  subject  to 
"  great  fluctuations.  The  Balance  Sheets 
'  *  of  each  year  contained  on  the  asset  side 
' '  entries  of  the  values  of  the  stock-in-trade 
"  at  the  end  of  the  year,  and  those  entries 
"  were  stated  to  be  '  as  per  manager's  cer- 
"  tificate.'     The  quantities  did  not  appear 


in  either  case.  The  auditors  took  the 
entry  of  the  stock-in-trade  at  the  begin- 
ning of  the  year  from  the  last  preceding 
Balance  Sheet,  and  they  took  the  values 
of  the  stock-in-trade  at  the  end  of  the 
year  from  the  Stock  Journal.  This  book 
contained  a  series  of  accounts  under 
various  heads,  purporting  to  show  the 
quantities  and  values  of  the  company's 
stock-in-trade  at  the  end  of  each  year, 
and  a  summary  of  all  the  accounts 
showing  the  total  value  of  such  stock- 
in-trade.  The  summary  was  signed 
by  the  manager,  and  the  value  as  shown 
by  it  was  adopted  by  the  auditors,  and 
was  inserted  as  an  asset  in  the  Balance 
Sheet,  but  *as  per  manager's  certificate.' 
The  summary  always  corresponded  with 
the  accounts  summarised,  and  the 
auditors  ascertained  that  this  was  the 
case.  But  they  did  not  examine  further 
into  the  accuracy  of  the  accounts  sum- 
marised. The  auditors  did  not  profess  to 
guarantee  the  correctness  of  this  item. 
They  assumed  no  responsibility  for  it. 
They  took  the  item  from  the  manager, 
a7id  the  entry  in  the  Balance  Sheet  showed 
that  they  did  so.  I  confess  I  cannot  see 
that  their  omission  to  check  his  returns 
was  a  breach  of  their  duty  to  the  com- 
'■  pany.  It  is  no  part  of  an  auditor's  duty  to 
'  take  stock.  No  one  contends  that  it  is. 
'  He  must  rely  on  other  people  for  details 
'  of  the  stock-in-trade  in  hand.  In  the 
case  of  a  cotton  mill  he  must  rely  on 
some  skilled  person  for  the  materials 
necessary  to  enable  him  to  enter  the 
stock-in-trade  at  its  proper  value  in  the 
Balance  Sheet.  In  this  case  the  auditors 
relied  on  the  manager.  He  was  a  man 
''  of  high  character  and  of  unquestioned 
competence.  He  was  trusted  by  every- 
'  one  who  knew  him.  The  learned  Judge 
(Vaughan  Williams)  has  held  that 
the  directors  are  not  to  be  blamed 
for  trusting  him,  The  auditors  had 
no  suspicion  that  he  was  not  to  be 
'  trusted  to  give  accurate  information  as 
'  to  the  stock-in-trade  in  hand,  and  they 

•  trusted  him  accordingly  in  that  matter. 
■  But  it  is  said  they  ought  not  to  have 

•  done  so,  and  for  this  reason.  The 
'  Stock  Journal  showed  the  quantities — 
'  that  is,  the   weight   in   pounds — of  the 
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cotton  and  yarn  at  the  end  of  each  year. 
Other  books  showed  the  quantities  of 
cotton  bought  during  the  year  and  the 
quantities  of  yarn  sold  during  the  year. 
If  these  books  had  been  compared  by  the 
auditors  they  would  have  found  that  the 
quantity  of  cotton  and  yarn  in  hand  at 
the  end  of  the  year  ought  to  be  much 
less  than  the  quantity  shown  in  the  Stock 
Journal,  and  so  much  less  that  the  value 
of  the  cotton  and  yarn  entered  in  the 
Stock  Journal  could  not  be  right,  or,  at 
all  events,  was  so  abnormally  large  as  to 
excite  suspicion  and  demand  further 
inquiry.  This  is  the  view  taken  by  the 
learned  Judge  (Vaughan  Williams). 
But,  although  it  is,  no  doubt,  true  that 
such  a  process  might  have  been  gone 
through,  and  that  if  gone  through  the 
fraud  would  have  been  discovered,  can  it 
be  truly  said  that  the  auditors  were  want- 
ing in  reasonable  care  in  not  thinking  it 
necessary  to  test  the  managing  director's 
'  return  ?  I  cannot  bring  myself  to  think 
'  they  were,  nor  do  I  think  that  any  jury 
of  business  men  would  take  a  different 


The  following  is  an  extract  from  a  leading 
article  in  The  Accountant  newspaper  of  30th 
May  1896,  commenting  upon  the  above 
judgment : — 

It  has  now  been  held  by  the  Court  of 
Appeal  that  the  auditor  who  does  not 
attempt  to  verify  a  manager's  valuation 
of  stock  is  not  guilty  of  legal  negligence. 
We  must,  of  course,  accept  this  ruling, 
but  it  does  not  estop  us  from  inquiring 
whether  a  more  thorough  audit  is  not 
sometimes  possible.  The  problem  which 
has  to  be  considered,  therefore,  is  the 
extent  to  which  it  is  practicable  that 
an  auditor  shall  carry  his  independent 
scrutiny  of  the  valuations  which  are 
submitted  to  him  of  assets  which,  in  the 
nature  of  things,  it  must  be  admitted  he 
himself  is  not  really  competent  to  value ; 
and,  so  far  as  stock-in-trade  is  concerned, 
we  pointed  out  in  a  previous  issue  how  an 
auditor,  by  comparing  the  percentages  of 
profits  earned  during  different  periods, 
may,  up  to  a  point,  check  the  accuracy 
of  the  figures  of  stock-in-trade  that  may 
have  been  submitted  to  him.    ...     In    I 


every  class  of  trade  there  is  a  percentage 
of  gross  profit  which  ('vithin   limits)  will 
be  found  to  be  adhered  to  under  all  but 
abnormal    circumstances,    and    a    fortiori 
the  same  remark  applies   when   one   par- 
ticular undertaking  rather  than  one  class 
of  undertakings   is  considered.     If,  there- 
fore,   the    auditor    finds,     upon    a    com- 
parison of  the  percentages  of  profit  earned 
during  different  periods,  that  there    is   a 
material    variation    in    the    rate    of  such 
percentage,    we    think    it    may    safely   be 
taken  that,  whatever  the  actual  law  may 
be,  it   is   expedient   that    he   should   look 
upon    the  occurrence    as    abnormal,    and 
set  himself  to  inquire  as  to  what  circum- 
stances   may    have   occurred    during    the 
period   in   question  which  could   possibly 
account   for   such   a  variation  in  the  per- 
centage  as  has   been  observed.     It   may, 
of    course,    be    that    there  exists    a    very 
excellent    reason    for    the    difference    in 
question,    and    where     the    auditor    after 
inquiry   has    satisfied     himself     that     the 
reasons    which    have    been    advanced    to 
him,    and    which    he    is    convinced    have 
actually  existed,  are  sufficient   to   account 
for  the   variation,  it    must,    we  think,    be 
admitted    that    he    has  done   all    that    an 
auditor    can     do     towards     verifying    the 
valuation     of     stock-in-trade     which     has 
been  placed  before  him. 
Lord  Lindley  has  said  that  auditors  cannot 
be  made  responsible   for  values,    but    upon 
another   occasion   the   learned   judge  stated 
that    "  an    auditor   must    only   certify    that 
"  which  he  believes  to  be  true,  and  he  must 
"  use  all  reasonable   diligence   to   ascertain 
"  that  that  which  he  so  certifies  is  true,"  so 
that   it    cannot   be   safely   asserted   that    an 
auditor    has   no    responsibility   ivhatever    for 
values.      He  may  rightly  be  relieved  of  the 
primary  responsibility  therefor,  but  he  will 
at  least  need  to   test  the  bases  of  the  values 
so  far  as  he  can  under  the  particular  circum- 
stances.      He  should  at  least  ascertain  the 
principles  upon  which  the  valuations  have 
been  made,  so  that  he  may  be  in  a  position 
to  state  whether  such  principles  are  approved 
by  him  or  otherwise.    The  bases  of  valuation 
depend     largely    upon     particular    circum- 
stances, but  as  a  general  rule  stock-in-trade 
should   be   valued    (i)  at  actual  cost   where 
such  cost  is  not  in  excess  of  a  settled  market 
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value,  and  as  a  precautionary  measure  (2)  at 
market  value  where  such  market  value  is 
less  than  the  actual  cost  of  the  goods  on 
hand,  and  particularly  so  if  it  is  anticipated 
that  a  "  falling  market  "  will  be  the  condition 
of  things  for  some  time. 

The  term  "actual  cost"  must  not  be 
narrowly  interpreted.  It  may  reasonably 
include  (according  to  circumstances  and  the 
particular  class  of  goods)  carriage,  interest 
on  money,  storage  rent,  dressing,  &c. 

If  cotton  is  purchased  three  months  before 
it  is  required,  because  of  a  fall  in  price,  it 
may  be  that  the  actual  purchase-money,  plus 
the  cost  of  storage  for  three  months  is  much 
less  than  the  market  price  of  the  cotton  at 
the  time  it  is  actually  required  by  the  spinner. 
So  a  wine  merchant  may  either  purchase  in 
bulk  a  quantity  of  vintage  port  and  store  it 
for  years  in  bottle  in  his  own  cellars,  or  he 
may  purchase  from  another  merchant  in  a 
matured  state.  Apart  from  the  fact  that  in 
the  former  case  the  merchant  is  more  satisfied 
as  to  the  genuineness  of  the  goods,  it  may 
often  happen  that  the  actual  purchase-money 
of  the  wine  in  bulk,  plus  the  cost  of  bottling 
and  reasonable  interest  thereon  for  the 
number  of  years  the  wine  is  kept  in  store, 
would  in  the  aggregate  be  no  more  than  he 
price  of  that  same  "  vintage  "  in  a  matured 
state  which  is  demanded  by  another 
merchant. 

It  will  often  be  found  that  certain  tests 
may  be  applied  by  an  auditor  in  the  reason- 
able conduct  of  his  enquiry  which  are  of 
wider  effect  and  of  a  more  searching  character 
than  those  which  the  law  demands  as  the 
minimum  of  precautions  which  he  must  take 
in  order  to  avoid  personal  responsibility  for 
the  consequences  of  an  excessive  valuation. 

The  following  expedients  may  therefore 
be  resorted  to,  varying  according  to  circum- 
stances, in  connection  with  the  valuation  of 
the  stock-in-trade  as  at  the  date  of  the 
Balance  Sheet :  — 

(i)  Require  the  valuation  of  an  "  outside ' ' 

expert ;  or 
(2)  Require  the  valuation  of  a  responsible 
official  of  the  company  or  concern  ; 
one  whose  remuneration  is  not  wholly 
or  in  part  based  upon  the  certified 
profits  of  the  concern  ;  and 


[a)  Obtain  his  certificate  for  such 
valuation  ; 

{b)  Inspect  the  original  stock  sheets 
which  should  be  signed  by  the 
various  parties  who  have  assessed 
the  prices,  and  made  the  various 
calculations  ; 

{c)  Check  the  various  "extensions" 
and  additions  involved  in  the 
valuation  ; 

{d)  Examine  some  of  the  "purchase" 
invoices  for  goods  which  have  been 
received  into  stock  only  a  few  days 
before  stocktaking.  These  goods 
under  ordinary  circumstances  will 
be  unsold  and  included  in  the  stock 
sheets.  A  comparison  of  the  prices 
on  the  invoices  and  stock  sheets 
respectively  is  thus  possible. 

The  auditor  may  also  apply  the  percentage 
test — i.e.,  compare  percentages  of  gross  profit 
earned  in  the  past  with  that  shown  by  the 
accounts  for  the  period  under  review,  and 
compare  the  total  values  of  the  stocks  held 
in  previous  years. 

Where  Cost  Accounts  and/or  Stock 
Registers  are  kept,  recourse  may  advantage- 
ously be  had  to  these  to  substantiate  prices 
and  quantities  respectively;  but,  as  will  be 
seen  from  the  judgment  in  the  Kingston  case 
quoted  above,  even  where  a  Stock  Journal  is 
kept  recording  quantities,  and  in  such  a 
manner  as  to  reveal  an  inaccurate  valuation 
of  the  stock-in-trade,  were  an  inspection  of 
such  a  book  duly  made  by  the  auditor,  an 
omission  to  make  such  inspection  will  not 
under  ordinary  circumstances  render  such 
auditor  liable  for  negligence,  if  he  has  been 
supplied  with  a  certificate  as  to  the  valuation 
of  the  stock  from  a  responsible  manager,  and 
has  considered  it  unnecessary  to  test  the 
accuracy  of  the  same.  An  important  point, 
however,  in  connection  with  the  Kingston  case 
was  that  '*  the  auditors  took  the  item  from  the 
"  manager,  and  the  entry  in  the  Balance  Sheet 
''showed  that  they  did  so." 

It  is,  therefore,  advisable  to  require  it  to 
be  stated  upon  the  face  of  the  Balance  Sheet, 
or,  in  the  alternative,  in  the  auditor's  certifi- 
cate, that  the  valuation  of  the  stock-in-trade 

"is  as  taken  and  valued  by ,"  whether 

the  certificate  be  given  by  an  independent 
valuer  or  a  responsible  official. 
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(5^^  Consignment  Ledger,  Incomplete 
Work,  Investigation  (stocks  on  hand),  Manu- 
facturers' Accounts.) 

Stockjobber. — A  dealer  in  stocks  and  shares; 
one  who  buys  and  sells  stocks  and  shares 
on  his  own  account,  as  distinct  from  a  stock- 
broker who  deals  on  account  of  his  clients. 
{See  Jobbers.) 

Stock  Register. — A  record  of  the  quantities 
of  stock-in-trade  bought,  sold,  and/or  used 
for  manufacturing  purposes  so  as  to  afford 
(i)  a  check  upon  the  stocks  on  hand,  and  (2) 
some  guidance  to  those  engaged  in  the  buying 
and  selling  departments  respectively,  whilst 
(3)  in  exceptional  cases  an  interim  Profit  and 
Loss  Account  may  be  prepared  without 
actually  taking  an  inventory  and  valuation  of 
the  stock-in-trade.  The  register  may  deal 
with  specific  articles  or  goods  in  bulk  [i.e., 
weight,  measure,  or  count),  and  is  made  up 
in  the  following  manner  :  — 

(i)  Commencing  stocks  (classified). 

(2)  Subsequent  purchases  from  the  various 
invoices,  or  delivery  notes,  according 
to  circumstances ; 

(3)  Subsequent  sales  from  the  Sales  Books, 
or  delivery  notes,  or  "  stores  required  " 
slips,  according  to  circumstances ; 

(4)  The  necessary  adjustments  arising  from 
mixings,  returns,  and  allowances  for 
shrinkages  and  losses  from  other 
causes ; 

(5)  The  resultant  balances  of  each  class  of 
goods  should  substantially  agree  as 
regards  quantities  with  the  inventory  of 
stock-in-trade  at  the  end  of  the  period. 

Where  specific  articles  are  dealt  with, 
each  having  a  consecutive  stock  number,  the 
sales  are  credited  by  specifically  writing  off 
the  <'  purchase  entry  "  for  each  article,  and 
in  such  instances  the  result  attained  from  the 
Stock  Register  is  more  satisfactory  than  is 
the  case  under  ordinary  circumstances.  A 
specific  record  is,  however,  but  seldom 
possible,  being  applicable  only  to  stocks 
held  in  a  completed  form  and  composed  of 
articles  of  an  isolated  character  (such  as  the 
pianos  of  a  mere  dealer  therein) — in  short,  the 
specific  record  is  only  attainable  in  a  satis- 
factory degree  where  the  goods  in  question 
are  (i)  large  or  valuable,  (2)  capable  of  pre- 


cise identification,  and  (3)  bought  and  sold 
in  the  same  state,  no  measuring,  cutting,  or 
weighing  being  required. 

Stock-taking.— The  technical  term  given  to 
the  whole  procedure  of  a  trader,  when  he 
takes  an  inventory  and  valuation  of  his  stock- 
in-trade,  and  (generally)  adjusts  his  books  of 
account  to  the  date  of  the  valuation  of  the 
stock,  so  that  he  may  ascertain  his  financial 
position  as  on  that  day. 

Stop  Order. — Any  person  entitled  to  a  fund 
in  Court  may  apply,  on  petition  or  summons, 
for  an  order  to  prevent  any  dealing  with  the 
fund  without  notice  to  the  applicant. 

Stoppage  in  transitu.  — Under  the  following 
circumstances  a  seller  of  goods  has,  under 
the  Sale  of  Goods  Act  1893,  a  right  of 
stoppage  in  transitu,  so  that  he  may  resume 
possession  of  the  goods  and  retain  them 
until  payment  or  tender  of  the  price,  viz.  :  — 
(i)  The  buyer  has  become  insolvent ; 

(2)  The  seller  is  unpaid  ; 

(3)  The  seller  has  parted  wdth  the   pos- 
session of  the  goods,  and 

(4)  The  goods  are  (at  the  time  of  exercising 
the  right)  in  course  of  transit. 

Note. — Insolvent  means  : — Ceased  to 
pay  debts   in   the  ordinary  course  of 
business,  whether  an  act  of  bankruptcy 
has  been  committed  or  not.     Course  of 
transit    means: — From    the     time    of 
delivery  to  a  carrier  or  other  bailee 
for  the  ptirpose  of  transmission  to  the 
buyer,  until : — 
(a)  The  buyer   or   his    agent    takes 
delivery  of   the    goods,  whether 
they     have    arrived      at      their 
appointed  destination  or  not ;  or 
{b)  The  carrier  notifies  the  buyer,  or 
his    agent,     that    he    holds    the 
goods  on  his  behalf  ;  or 
(c)  The  carrier  wrongfully  refuses  to 
deliver  the  goods  to  the  buyer  or 
his  agent. 
On   the   happening    of  either   of  the 
three  last-mentioned  events  the  transit 
is,  or  is  deemed  to  be,  at  an  end. 
Where  part  delivery  of  the  goods  has  been 
made   to   the  buyer,    or  his   agent,  the  re- 
mainder of   the   goods   may   be  stopped    in 
transitu,  unless  such  trap  delivery  has  been 
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made  under  such  circumstances  as  to  show 
an  agreement  to  give  up  possession  of  the 
whole  of  the  goods. 

Mode  of  effecting  stoppage.— The  unpaid  seller 
may  exercise  his  right  of  stoppage  in  transitu 

(i)  By  taking  actual  possession  of  the 
goods ;  or 

(2)  By  giving  notice  of  his  claim  to  the 
carrier,  or  other  bailee,  in  whose  pos- 
session the  goods  are.  Such  notice 
must  be  given  either  to  the  person  in 
actual  possession  of  the  goods  or  to  his 
principal,  and,  in  the  latter  case,  the 
notice,  to  be  effectual,  must  be  given  at 
such  time  and  under  such  circum- 
stances that  the  principal,  by  the 
exercise  of  reasonable  diligence,  may 
communicate  it  to  his  servant  or  agent 
in  time  to  prevent  a  delivery  to  the 
buyer. 

When  notice  of  stoppage  in  transitu  is  given 
by  the  seller  to  the  carrier,  or  other  bailee,  in 
possession  of  the  goods,  he  must  re-deliver 
the  goods  to,  or  according  to  the  directions 
of,  the  seller.  The  expenses  of  such  re- 
delivery must  be  borne  by  the  seller. 

Efect  of  stoppage. — An  unpaid  seller  who 
has  exercised  his  right  of  stoppage  in  transitu 
may  re-sell  the  goods  under  the  following 
circumstances  : — 

(i)  Where  the  goods  are  of  a  perishable 
nature  ;  or 

(2)  Where  he  gives  the  buyer  notice  of  his    i 
intention  to  re-sell,  and  the  buyer  does 
not,  within  a  reasonable  time,  pay  or 
tender  the  price  of  the  goods  ;  or 

(3)  Where  the  seller  expressly  reserves  a 
right  of  re-sale  in  case  the  buyer  makes 
default. 

Where  an  unpaid  seller  re-sells  the  goods, 
the  buyer  acquires  a  good  title  as  against  the 
original  buyer. 

A  contract  of  sale  is  not  rescinded  by  the 
mere  exercise  of  the  right  of  stoppage  in  transitu, 
but  where  a  seller  has  expressly  reserved  the 
right  of  re-sale  in  case  the  buyer  makes  de- 
fault, and  on  such  default  the  seller  re-sells 
the  goods,  the  original  contract  of  sale  is 
thereby  rescinded.  But  a  seller  on  re-sale, 
under  any  of  the  above  circumstances,  does 
not  prejudice  any  claim  he  may  have  against 


the  original   buyer  for  damages   occasioned 
by  breach  of  contract  or  default. 

The  right  of  stoppage  is  defeated  : — 
(i)  By  termination  of  the  transit  (as  de- 
fined above). 

(2)  By  sale  of  the  goods,  and  transfer  of  the 
documents  of  title,  e.g.,  bills  of  lading, 
to  a  person  who  takes  the  same  in  good 
faith  and  for  valuable  consideration. 

Note. — If  the  transfer  of  the  docu- 
ments of  title  is  not  by  way  of  sale,  but 
by  way  of  pledge  or  other  disposition 
for  value,  the  unpaid  seller's  right  of 
stoppage  ifi  transitu  can  be  exercised, 
but  subject  to  the  rights  of  the  pledgee 
or  transferee. 

(3)  By  estoppel — i.e.,  the  seller  may  be 
estopped  from  exerc^'sing  the  right. 

The  right  of  stoppage  is  not  affected  by  any 
sale  or  other  disposition  of  the  goods  which 
the  buyer  may  have  made,  unless  (i)  the 
seller  has  assented  thereto,  or  (2)  the  transac- 
tion comes  within  (a)  the  circumstances  here 
stated  as  to  transfer  of  documents,  or  [b)  the 
provisions  of  the  Factors  Act. 

The  right  of  stoppage  being  conferred  upon 
an  unpaid  seller  by  implication  of  law,  such 
implication  may  be  rebutted,  for,  by  section 
5^  of  the  Sale  of  Goods  Act,  where  any  right 
would  arise  under  a  contract  of  sale  by  im- 
plication of  law,  it  may  be  negatived  or  varied 
by  express  agreement,  or  by  the  course  of 
dealing  between  the  parties,  or  by  usage,  if 
the  usage  be  such  as  to  bind  both  parties  to 
the  contract. 

Stores. — Raw  materials  to  be  employed  in 
manufacture,  as  distinct  from  manufactured 
stock  ;  sundry  commodities,  such  as  pro- 
visions, tackle,  &c.,  varying  according  to 
circumstances. 

Stares  Account. — A  Stores  Account  is  what 
is  termed  in  bookkeeping,  by  double-entry, 
an  Impersonal  Ledger  Account,  and  may  be 
either  (i)  an  expense  account,  according  as  it 
serves  as  a  mere  record  of  stores  purchased 
and  forthwith  consumed — e.g.,  ships'  stores 
— or  (2)  a  Stock  Account,  which  is  debited 
with  all  stores  purchased  and  credited  with 
all  stores  supplied  to  the  various  departments 
of  a  business.  Both  debits  and  credits  are, 
of  course,  at  cost,  and  consequently  the 
balance  of  the  account  should   at  any  time 
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represent  the  stock  on  hand  at  cost,  subject 
to  questions  of  wastage  and  the  like.  In 
large  undertakings  the  stores  are  often 
divided  into  classes,  such  as  timber,  iron  and 
steel,  brass,  copper,  &c.,  and  separate  ac- 
counts are  kept  for  each  class,  thus  assisting 
to  localise  any  differences  in  the  stocks.  In 
keeping  a  set  of  Cost  Accounts,  only  those 
materials  which  are  not  ordered  specially  for 
a  particular  job  will,  as  a  rule,  pass  through 
the  Stores  Account  or  Accounts ;  "  direct 
materials "  being  debited  to  an  account 
called  "Direct  Materials  Account"  in  the 
Impersonal  Ledger,  the  total  debits  to  the 
latter  account  during  a  trading  period  agreeing 
with  the  total  of  the  direct  materials  charged 
to  the  various  contracts  in  the  Cost  Books. 
It  is  in  regard  to  the  charging  out  of  the 
indirect  materials  obtained  from  store  that 
one  of  the  most  frequent  sources  of  error  and 
of  omission  in  keeping  Cost  Accounts  arises. 
The  storekeeper  should  be  a  reliable  man, 
and  should  not  issue  any  goods  from  store 
except  in  exchange  for  a  proper  "  Requisition 
'  Order,"  stating  the  object  for  which  the 
goods  are  required,  and  signed  by  the  fore- 
man in  charge  of  the  job.  Each  of  such 
Requisition  Orders  should  be  filed  and 
numbered,  its  contents  being  entered  in  a 
"  Goods  Issued  Book,"  and  the  articles  priced 
out  either  (1)  by  the  storekeeper  and  checked 
in  the  office,  or  (2)  by  the  office  staff. 

The  storekeeper  should  also  keep  a  "  Goods 
Received  Book,"  in  which  he  should  enter 
full  .particulars  (as  to  weights,  quality,  &c.) 
of  all  goods  received  into  store.  Amongst 
other  advantages  this  book  will  be  found 
useful  in  the  office  for  checking  invoices, 
which  it  is  suggested  the  storekeeper  should 
not  see  before  writing  up  his  Goods  Received 
Book,  as  should  he  do  so,  he  may  be  tempted 
to  take  the  invoice  figures  for  granted,  and 
enter  them  in  his  book  without  testing  *heir 
accuracy. 

Subdivision  of  Shares.— 5^^  Memorandum 
of  Association. 

Submission  to  Arbitration.— The  Arbitra- 
tion Act  1889  defines  a  submission  as  "  a 
"written  agreement  to  submit  presenter 
"future  differences  to  arbitration,  whether 
"  an  arbitrator  is  named  therein  or  not." 

A  submission  may  be  verbal,  but  it  will  not 
be  governed  by  the  Arbitration  Act,  and  may 


be  revoked  ;  but  a  wyitten  submission,  unless 
a  contrary  intention  is  expressed  therein,  is 
irrevocable,  except  by  leave  of  the  Court, 
and  it  has  the  same  effect  in  all  respects  as 
if  it  had  been  made  an  order  of  Court. 

Unless  there  is  any  expression  to  the  con- 
trary, in  a  written  submission,  the  provisions 
contained  in  the  first  schedule  to  the  Arbi- 
tration Act  are  to  be  implied  as  contained 
therein,  viz.  : — 

{a)  If  no  other  mode  of  reference  is  pro- 
vided, the  reference  shall  be  to  a  single 
arbitrator. 

{b)  If  the  reference  is  to  two  arbitrators, 
the  two  arbitrators  may  appoint  an 
umpire  at  any  time  within  the  period 
during  which  they  have  power  to 
make  an  award. 

(c)  The  arbitrators  shall  make  their  award 
in  writing  within  three  months  after 
entering  on  the  reference,  or  after 
having  been  called  on  to  act  by  notice 
in  writing  from  any  party  to  the  sub- 
mission, or  on  or  before  any  later  day 
to  which  the  arbitrators,  by  any 
writing    signed    by   them,    may   from 

.  time  to    time    enlarge    the    time    for 
making  the  award. 

(d)  If  the  arbitrators  have  allowed  their 
time  or  extended  time  to  expire  with- 
oul  making  any  award,  or  have  de- 
livered to  any  party  to  the  submission, 
or  to  the  umpire  a  notice  in  writing, 
stating  that  they  cannot  agree,  the 
umpire  may  forthwith  enter  on  the 
reference  in  lieu  of  the  arbitrators. 

(e)  The  umpire  shall  m?ke  his  award 
[qiicsre,  in  writing)  within  one  month 
after  the  original  or  extended  time 
appointed  for  making  the  award  of 
the  arbitrators  has  expired,  or  on  or 
before  any  later  day  to  which  the 
umpire,  by  any  writing  signed  by  him, 
may  from  time  to  time  enlarge  the 
time  for  making  his  award. 

(/)  The  parties  to  the  reference,  and  all 
persons  claiming  through  them  respec- 
tively, shall,  subject  to  any  legal 
objection,  submit  to  be  examined  by 
the  arbitrators  or  umpire,  on  oath  or 
affirmation,  in  relation  to  the  matters 
in   dispute,    and   shall,   as    aforesaid. 
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produce    before    the     arbitrators     or 
umpire    all     books,     deeds,     papers, 
accounts,    writings,     and     documents 
within     their     possession     or    power 
respectively   which   may  be   required 
or  called  for,  and  do  all  other  things 
which,  during  the  proceedings  on  the 
reference,   the    arbitrators  or   umpire 
may  require. 
{g)  The  witnesses  on  the  reference  shall , 
if  the  arbitrators  or  umpire  think  fit, 
be  examined  on  oath  or  affirmation. 
(h)  The  award  to  be  made  by  the  arbitra- 
tors or  umpire  shall  be  final  and  bind- 
ing on   the  parties,   and    the  persons 
claiming  under  them  respectively. 
(/)   The  costs  of  the  reference  and  award 
shall  be  in   the  discretion  of  the  arbi- 
trators or  umpire,  who  may  direct  to 
and  by  whom   and   in  what   manner 
those   costs  or  any  part  thereof  shalj 
be   paid,  and   may  tax   or   settle   the 
amount  of  costs  to  be  so  paid  or  any 
part  thereof,  and  may  award  costs  to 
be  paid  as  between  solicitor  and  client. 
A  submission    must    be   an   agreement  to 
take  the  decision  of  the  arbitrator ;  an   agree- 
ment to  take  his  opinion  is  not  a  submission. 

Capacity  to  submit  to  arbitration  is  regu- 
lated by  the  general  law  of  contract. 

Where  the  subject  matter  involved  does 
not  exceed  £5,  and  the  submission  is  under 
hand  only,  no  stamp  is  required,  but  other- 
wise the  submission  must  have  a  sixpenny 
stamp  affixed.  If  the  submission  be  under 
seal  a  los.  stamp  is  necessary. 

Should  one  of  the  parties  decline  to  carry 
out  his  contract  of  submission,  there  are 
indirect  means  of  compelling  him  to  do  so, 
for  (i)  the  arbitrator  appointed  by  the 
willing  party  may  be  allowed  to  proceed  ex 
parte,  and  the  Court,  if  the  proceedings  are 
otherwise  bond  fide,  will  enforce  the  award 
when  made,  or  (2)  the  Court  may  restrain 
any  action  in  connection  with  any  matter 
which  might  properly  come  before  the 
arbitrator  in  pursuance  of  the  submission. 
{See  Arbitrator,  Award,  Special  Referee, 
Umpire.) 

Subpoena.— Under  a  penalty.  A  writ  com- 
manding attendance  in  Court  under  a 
penalty. 


Suhpcena  ad  testificandum. — A  writ  served 
personally  upon  a  witness  to  compel  him 
to  attend  a  trial  or  inquiry  to  give  evidence. 

Suhpcena  duces  tecum. — A  writ  served  per- 
sonally upon  anyone  having  documents  in  his 
possession  requiring  him  to  produce  them  in 
evidence. 

The  Arbitration  Act  1889  provides  that  any 
party  to  a  submission  under  that  Act  may  sue 
out  a  writ  of  subpoena  ad  testificandum  or  a 
writ  of  subpoena  rfi/c^s  tecum,  and  the  Court  will 
enforce  the  same. 

Subscribed  Capital. — Sec  Issued  Capital. 

Substituted  (or  Alternative)  Director. — 

The  articles  of  association  of  a  company 
sometimes  provide  that  a  director  who  is 
abroad  or  about  to  go  abroad  may,  with  the 
approval  of  the  other  directors,  appoint  any 
person  to  be  an  alternative  (or  substituted) 
director  during  his  absence  abroad,  and  such 
appointment  shall  have  effect,  and  such 
appointee  shall  be  entitled  to  notice  of 
meetings  of  the  directors,  and  to  attend  and 
vote  thereat  accordingly,  but  he  shall  not 
require  any  qualification,  and  he  shall,  ipso 
facto,  vacate  office  if  and  when  the  appointer 
vacates  office  as  a  director,  and  any  appoint- 
ment and  removal  under  this  clause  shall  be 
effected  by  notice  in  writing  under  the  hand 
of  the  director  making  the  same. 

In  discussing  the  legal  points  involved  in 
such  a  provision  as  the  above,  and  referring 
particularly  to  the  measure  of  responsibility 
of  a  real  director  for  the  acts  or  omissions  of 
his  substitute,  a  contributor  to  The  Accountant 
newspaper  of  15th  January  1898  says  : — 

It  could,  of  course,  be  argued  that  the 
alternative  director  was  the  agent,  not  of 
the  company,  but  of  the  director  whom 
he  had  been  specially  nominated  to  repre- 
sent in  his  absence,  and  that  conse- 
quently the  absent  director  was  liable  for 
the  acts  or  omissions  of  his  agent,  just  as 
though  they  had  been  actually  his  own 
acts  or  omissions  (except,  of  course,  so  far 
as  they  might  be  the  subject  of  a  criminal 
charge)  ;  and,  if  this  view  were  upheld, 
it  would  seem  to  necessarily  follow  that 
an  absent  director  might  be  charged  with 
misfeasance  on  account  of  the  acts  or 
omissions  of  his  nominated  "alternative." 
But,    against     this,     it     is    clear    that    a 
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director  who  is  absent  would  never  be 
regarded  by  the  Courts  as  being  liable 
for  misfeasance  committed  by  his  co- 
directors  behind  his  back,  unless  it  could 
be  shown  that  his  absence  was  a  palpable 
neglect  of  the  duties  which  he  had  under- 
taken in  accepting  the  post  of  director. 

When,  however,  the  articles  of  associa- 
tion of  the  company  allow  a  director  to  go 
abroad  (perhaps  on  the  company's  busi- 
ness), and  nominate  a  substitute,  it  seems 
clear  that  the  company  is  estopped  from 
suggesting  that  the  absence  of  a  director 
is  in  itself  a  neglect  of  his  duties,  par- 
ticularly if  he  has  used  due  diligence  in 
selecting  a  substitute.  Whichever  view 
be  taken,  however,  it  seems  clear  that  the 
point  is  by  no  means  free  from  doubt ; 
and,  apart  from  the  question  of  the  risk 
of  an  absent  director  being  hit  for  some- 
thing which  he  has  never  done,  and  could 
not  possibly  have  known  anything  about, 
it  seems  clear  that  the  practice  of  allowing 
directors  to  nominate  substitutes  would  be 
open  to  serious  abuse,  if  by  so  doing  the 
directors  could  escape  all  liability  at  a 
time  when  it  might  be  particularly  con- 
venient for  them  to  be  clear  of  the 
liabilities  of  a  director,  while  still  retain- 
ing his  rights  and  privileges. 

In  a  leading  article  of  The  Accoimtant  of 
January  29th  1898,  the  above  views  are  com- 
mented upon  as  follows  : — 

We  are  inclined  to  endorse  our  con- 
tributor's views  as  to  the  liability  of  the 
alternative  director  for  acts  done  in  his 
absence  by  his  nominee  or  by  the  other 
members  of  the  board,  but  we  will  put 
the  law,  as  we  understand  it,  in  our  own 
way.  The  nominating  director  would  be 
liable,  we  think,  if  the  company  suffered 
damage  through  his  appointment  of  an 
"  alternative"  director  in  breach  of  faith 
or  in  a  manner,  or  possibly  with  a 
motive,  not  bond  fide.  He  would  not  be 
liable  for  an  absence  contemplated  by  the 
articles — indeed,  the  Marquis  of  Bute's 
case  goes  to  show  that  mere  absence  is 
not  necessarily  negligence.  Further,  an 
absent  director  would  not  in  general  be 
liable  for  acts  done  by  his  co-directors  or 
even  by  his  properly  appointed  substitute, 
for   the   rule   is   that  directors  are   liable 


only  for  what  they  do  themselves  or 
adopt.  The  articles  of  association  might 
be  so  worded  that  the  substitute  would  be 
the  agent  of  the  absentee,  in  which  case 
the  legal  position  would  be  changed ; 
but  we  have  been  assuming  throughout 
this  last  paragraph  that  the  articles  con- 
template the  appointment  of  a  director  to 
be   a   director   in   place   of,    and    not    as 

servant  of,  the  absent  director 

We  may  add  that  the  title  "  alternative 
directors"  is  hardly  descriptive;  substi- 
tuted is  not  much  better.  Really,  "tem- 
porary and  substituted"  expresses  more 
nearly  the  idea. 

Substitutional  Legacy.— 5>^  Legacy. 

Succession  Duty.— The  duty  levied  upon  all 
real  property  and  chattels  real  {e.g.,  lease- 
holds) in  the  United  Kingdom  passing, 
partly  or  wholly,  from  one  person  to  another 
(the  successor),  because,  or  on  the  occasion, 
of  the  death  of  any  person,  provided  the  per- 
son becoming  entitled  is  not  a  purchaser  for 
value. 

The  scale  of  duty  under  the  Succession 
Duty  Act  1853  is  the  same  as  that  prescribed 
for  legacy  duty  [q.v.).  , 

Exemptions  from  Succession  Duty  {inter  alia)  : —       1 

(i)  Successions  by  the  husband  or  wife  of 
the  deceased. 

(2)  Successions  by  lineals  of  the  deceased 
where  estate  duty  has  been  paid. 

(3)  A  succession  (or  successions  from  the 
same  predecessor)  the  principal  value  of 
the   whole  of  which  does  not  exceed 

;^IOO. 

(4)  Estates  the  net  value  of  which  (exclusive 
of  property  settled  otherwise  than  by 
the  will  of  the  deceased,  but  inclusive 
of  all  real  and  personal  property  in 
respect  of  which  estate  duty  is  payable 
upon  the  death  of  the  deceased)  does 
not  exceed  ;^i,ooo,  provided  estate 
duty  has  been  paid  thereon. 

(5)  Property  upo.T  which  legacy  duty  has 
been  paid  in  respect  of  the  same  acqui- 
sition thereof. 

(6)  Timber,  until  sold,  provided  the  cutting 
thereof  does  not  exceed  ;^io  in  any  one 
year.    When  the  timber  is  sold,  duty  is 
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payable  on   the  net  proceeds  of  the 
sale. 

(7)  Property  applied  to  the  payment  of 
the  duty  upon  any  succession  under 
any  trust  for  that  purpose. 

But  a  bequest  oi  personal  property  to 
pay  succession  duty  will  be  chargeable 
with  legacy  duty  (if  not  otherwise 
exempt) . 

(See  "  Legacy  Duty  " — Exemption 
No.  5.) 

(8)  Plate,  furniture,  and  the  like,  not 
yielding  income,  left  to  different  persons 
in  succession  ;  the  duty  will  be  payable 
when  the  subject-matter  passes  to  a 
successor  competent  to  dispose. 

Valuation. — Prior  to  the  commencement  of 
the  Finance  Act  1894  (2nd  August  1894),  the 
interest  of  the  successor  was  taken  to  be  of 
the  value  of  an  annuity  equal  to  the  annual 
value  of  the  property  during  the  life  of  the 
successor,  or  for  a  term  of  years,  as  the  case 
might  be,  and  the  value  of  such  annuity  was 
ascertained  by  reference  to  the  tables 
scheduled  to  the  Act  of  1853. 

Since  the  commencement  of  the  Finance 
Act  the  value,  for  the  purpose  of  succession 
duty,  of  a  succession  to  real  property  arising 
on  the  death  of  a  person,  where  the  successor 
is  competent  to  dispose  of  the  property,  is  to  be 
the  principal  value  of  the  property,  after 
deducting  the  estate  duty  payable  in  respect 
thereof  on  the  said  death,  and  the  expenses 
(if  any),  properly  incurred,  of  raising  and 
paying  same.  The  principal  value  of  real 
property,  for  the  purpose  of  succession  duty, 
is  to  be  ascertained  in  the  same  manner  as  it 
would  be  ascertained  for  the  purpose  of  estate 
duty.     {See  Estate  Duty — Valuation.) 

Successors  to  limited  interests  are  still 
chargeable  only  upon  the  capitalised  value  of 
an  annuity  for  life  or  a  term  of  years,  as  pre- 
scribed by  the  Act  of  1853. 

Payment. — The  duty  attaches  upon  the 
creation  of  the  succession  by  the  death,  but 
is  not  payable  unless  the  successor  becomes 
entitled  in  possession  to  his  succession  or  to 
the  receipt  of  the  income  and  profits  thereof. 
The  duty  may,  however,  be  paid  by  instal- 
ments : — 

(i)  The  Act  of  1853  provides  for  payment 
in  eight  equal  half-yearly  instalments, 
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the  first  being  payable  at  the  expiration 
of  twelve  months  after  the  succession 
falls  into  possession. 

(2)  The  Revenue  Act  1888  gives  an  option 
to  the  successor  of  paying  according  to 
the  Act  of  1853,  or  in  moieties,  viz., 
one  moiety  in  four  equal  yearly  instal- 
ments, the  first  being  payable  at  the 
expiration  of  twelve  months  from  the 
date  the  successor  becomes  entitled  to 
the  enjoyment  of  the  property,  and  the 
other  moiety  in  a  lump  sum  on  the  due 
date  of  the  last  instalment  of  the  first 
moiety.  If  the  lump  sum  be  not  so 
paid,  it  may  be  extended  over  a  further 
four  years,  interest  being  payable  upon 
the  unpaid  portion  of  the  second 
moiety  at  the  rate  of  4  per  cent,  per 
annum. 

(3)  The  Finance  Act  1894  provides  that, 
where  the  successor  to  real  property  is 
competent  to  dispose,  the  succession  duty 
is  payable  by  the  same  instalments  as 
those  authorised  for  the  payment  of 
estate  duty  upon  real  property,  viz., 
by  eight  equal  yearly  payments,  or 
sixteen  half-yearly  payments,  at  the 
option  of  the  person  delivering  the 
account.  The  first  instalment  is  due 
and  payable  at  the  expiration  of  twelve 
months  after  the  date  upon  which  the 
successor  becomes  entitled  to  his  suc- 
cession or  to  the  receipt  of  the  income 
and  profits  thereof,  and  simple  interest 
at  the  rate  of  3  per  cent,  per  annum, 
without  deduction  of  income  tax,  is 
payable  as  from  the  date  when  the  first 
instalment  is  due  upon  the  unpaid 
portion  of  the  duty,  and  such  interest  is 
to  be  added  to  each  instalment  and  paid 
accordingly. 

If  a  successor  dies  before  all  the  instalments 
due  in  respect  of  the  succession  have  been 
paid,  then  : — 

(i)  Where  the  successor  was  competent  to 
dispose  of  a  continuing  interest  in  the 
property,  the  unpaid  instalments,  with 
interest,  are  a  continuing  charge  upon 
such  interest,  in  exoneration,  of  his 
other  property,  and  are  payable  by  the 
owner  for  the  time  being  of  such 
interest. 
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(2)  Where  the  successor  was  not  compe- 
tent to  dispose  of  a  continuing  interest 
in  the  property,  the  liability  in  respect    | 
of  unpaid  instalments  varies  according    ; 
to  the  system  of  payment  adopted,  but 
generally  it  may  be  stated  that  such    | 
instalments  as  are  not  due  at  the  death  of    j 
the  successor,  will  cease  to  be  payable.    ; 
Succession  duty  is  a  personal  debt  due  to    '\ 
the  Crown  from  the  successor,  trustees,  and 
others,  and  constitutes    a  first  charge  upon 
the  property  in  respect  of  which  the  duty  is 
payable,  or  upon  any  property  purchased  with 
the  proceeds  of  its  sale.     {See  Legacy  Duty.) 

Sue  and  Labour  Clause.— The  clause  in  a 
marine  insurance  policy  by  which  the  under- 
writer engages  that,  where  the  assured  or  his 
agent  "  sues  and  labours  "  for,  in,  and  about 
the  safeguard  and  recovery  of  the  subject- 
matter  of  the  insurance  to  avert  a  loss  for 
which  the  underwriter  would  have  been 
responsible  had  it  occurred,  he  may  recover 
from  the  underwriter  the  amount  of  his  ex- 
penditure in  so  doing. 

Sui  juris. — Of  his  own  right.  A  person  free 
from  any  disability,  such  as  infancy  or 
insanity,  is  said  to  be  sui  juris. 

Summary  Case. — When  a  petition  is  pre- 
sented by  or  against  a  debtor,  and  the  Court 
is  satisfied  by  affidavit  or  otherwise  or 
the  Official  Receiver  reports  to  the  Court 
that  the  property  of  the  debtor  is  not 
likely  to  exceed  in  value  the  sum  of  three 
hundred  pounds,  the  Court  may  make  an 
order  that  the  estate  be  administered  sum- 
marily, and  certain  modifications  in  the 
ordinary  procedure  are  prescribed  with  the 
view  of  saving  expense.  (1883  Act,  section 
121.)     {See  Small  Bankruptcy.) 

Sundries  Ledger. —A  Ledger  used  for 
separately  recording  the  transactions  with 
all  persons  with  whom  a  trader  does  not 
deal  sufficiently  often  to  justify  the  main- 
tenance of  a  separate  Ledger  Account  for 
each  of  them.  The  general  plan  is  to  have 
the  Ledger  indexed,  with  a  certain  number 
of  pages  allotted  to  each  letter,  so  that, 
although  each  successive  transaction  is 
recorded  line  for  line  in  each  section  of  the 
Ledger,  the  items  may,  nevertheless,  be 
referred  to  subsequently  without  much 
difficulty. 


Sundry  Creditors  Account. — See  Sundry 
Persons  Account. 

Sundry  Debtors  Account. — See  Sundry 
Persons  Account. 

Sundry  Persons  Account.— An  account  in 
the  Ledger  wherein  are  recorded  the  transac- 
tions with  various  persons  with  whom  only 
occasional  business  is  done,  and  in  respect  of 
which  it  is  not  considered  necessary  to  open 
separate  Ledger  Accounts  for  each  person. 

Where  the  sundry  accounts  are  numerous 
it  is  advisable  to  open  (say)  four  accounts  for 
the  debtors  and  four  for  the  creditors,  so  that 
the  Personal  Accounts  may  be  classified 
alphabetically,  and  thus  be  more  easily 
referred  to.     (.S^^  Sundries  Ledger.) 

Supercargo. — A  person  appointed  by  the 
owner  of  a  vessel  or  its  cargo  to  see  that 
such  cargo  is  properly  disposed  of  at  one  or 
more  foreign  ports. 

Sometimes  he  proceeds  in  the  same  vessel 
as  the  cargo,  or  he  may  go  by  steamer  and 
await  the  arrival  of  the  vessel  and  cargo. 

Supervision  Order. — The  voluntary  winding- 
up  of  a  company  is  not  a  bar  to  the  right  of 
any  creditor  of  such  company  to  have  the 
company  wound  up  either  by  the  Court,  or 
under  its  supervision,  if  the  Court  is  of 
opinion  that  the  rights  of  such  creditor  will 
be  prejudiced  by  a  voluntary  winding-up. 
(1862  Act,  sections  145  and  148.) 

The  Court  may,  in  determining  whether  a 
company  is  to  be  wound  up  altogether  by  the 
Court,  or  subject  to  the  supervision  of  the 
Court,  in  the  appointment  of  liquidator  or 
liquidators,  and  in  all  other  matters  relating 
to  the  winding-up  subject  to  supervision, 
have  regard  to  the  wishes  of  the  creditors 
or  contributories  as  proved  to  it  by  any 
sufficient  evidence,  and  may  direct  meetings 
of  the  creditors  or  contributories  to  be 
summoned,  held,  and  regulated  in  such 
manner  as  the  Court  directs,  for  the  purpose 
of  ascertaining  their  wishes,  and  may  appoint 
a  person  to  act  as  chairman  of  any  such 
meeting  and  to  report  the  result  of  such 
meeting  to  the  Court ;  in  the  case  of  creditors 
regard  shall  be  had  to  the  value  of  the  debts 
due  to  each  creditor,  and  in  the  case  of  con- 
tributories to  the  number  of  votes  conferred 
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on  each  contributory  by  the  regulations  of    1 
the  company.     (Section  149.) 

A  supervision  order  merely  continues  the 
voluntary  winding-up,  and  generally  provides 
for  the  continuance  of  the  voluntary  liquida- 
tor, but  the  Court  may  either  remove  him 
and  appoint  another,  or  retain  him  and 
appoint  another  to  act  jointly  with  him. 
(Section  150.) 

Restrictions  may  be  imposed  upon  the 
liquidators,  but  these  depend  upon  circum- 
stances, and  in  some  cases  no  restrictions 
are  imposed.  Subject  to  such  restrictions 
as  may  be  imposed  by  the  Court,  the 
liquidators  appointed  to  conduct  a  winding- 
up  under  supervision  may  exercise  all  their 
powers  without  the  sanction  or  inter- 
vention of  the  Court,  in  the  same  manner 
as  if  the  company  were  being  wound  up 
voluntarily. 

But  the  effect  of  a  supervision  order  is 
similar  to  a  compulsory  order  as  regards  the 
staying  of  actions  and  other  proceedings,  and 
it  farther  confers  authority  on  the  Court  to 
make  and  enforce  calls,  and  to  exercise  all 
the  powers  which  it  might  have  exercised  if 
an  order  had  been  made  for  winding-up  the 
company  altogether  by  the  Court.  (Sec- 
tion 151.) 

Although  the  powers  of  a  liquidator  may 
not  be  specially  restricted,  it  is  advisable  to 
obtain  the  sanction  of  the  Court  on  impor- 
tant matters,  such  as  (a)  compromises  of 
claims,  {b)  rectification  of  the  Register  of 
Members,  (c)  commencement  of  an  action, 
&c.,  and  it  is  also  convenient  to  apply  to  the 
Court  {d)  to  restrain  proceedings  against  the 
company,  (e)  to  enforce  payment  of  calls,  &c. 
For  the  purposes  of  the  Winding-up  Act  1890, 
a  company  is  not  deemed  to  be  wound  up  by 
the  Court  if  the  order  is  to  continue  a 
winding-up  under  the  supervision  of  the 
Court  (section  31),  but  where  a  company  is 
being  wound  up  voluntarily  or  subject  to  the 
supervision  of  the  Court,  the  Official  Receiver 
attached  to  the  Court  having  jurisdiction  to 
wind  up  the  company,  may  present  a  petition 
that  the  company  be  wound  up  by  the  Court, 
and  thereupon,  if  the  Court  is  satisfied  that 
the  voluntary  winding-up  or  winding-up 
subject  to  supervision  cannot  be  continued 
with   due    regard    to    the    interests    of    the 


creditors  or  contributories,  it  may  make  an 
order  that  the  company  be  wound  up  by  the 
Court.     (Section  14.) 

Under  section  138  of  the  Act  of  1862,  the 
Court  has  power,  on  application  being  made 
by  the  liquidator  or  by  any  contributory  of  a 
company  being  wound  up  voluntarily,  to 
exercise  in  respect  of  any  matter  such  powers 
as  it  might  have  exercised  had  the  company 
been  in  compulsory  liquidation.  A  creditor 
could  not  proceed  under  this  section,  and  his 
remedy,  if  discontented  with  the  manner  in 
which  the  liquidation  was  being  conducted, 
or  if  otherwise  aggrieved,  was  to  apply  either 
for  ■  a  compulsory  order  or  a  supervision 
order.  But  now,  by  section  25  of  the  Act  of 
1900,  any  creditor  may  make  an  application 
under  section  138.  This  may  reduce  the 
number  of  applications  for  supervision 
orders,  because  creditors  can  now  apply 
under  section  138  for  the  intervention  of  the 
Court  upon  a  specific  matter  without 
incurring  the  expense  to  the  company 
which  either  a  compulsory  or  supervision 
order  would  involve. 

{See  Liquidator,  Liquidators'  Accounts.) 


Supra     Protest.  —  See 

protest. 


Acceptance     sitpra 


Surcharge  and  falsify.  —  The  accounts 
which  a  trustee  or  an  executor  has  rendered 
to  his  cestui  que  trust,  and  which  have  been 
approved  and  accepted  by  the  latter  are 
called  "settled  accounts."  In  the  event  of 
such  accounts  being  subsequently  disputed 
the  Court  of  Chancery  will  not  usually  allow 
the  accounts  to  be  re-opened  in  toto,  but  will 
grant  the  person  who  disputes  the  account 
liberty  to  scrutinise  the  particular  items 
alleged  to  be  irregular.  The  showing  of  an 
item  for  which  credit  ought  to  have  been 
given,  by  the  accounting  party,  but  has  not 
been  given,  is  to  surcharge  the  account,  whilst 
the  proving  an  item  to  have  been  wrongly 
inserted  by  the  accounting  party  is  to  falsify 
the  account. 

Surety. — A  bondsman  ;  one  who  undertakes 
to  answer  for  the  liability  or  performance  of  a 
duty  for  which  another  is  responsible,  in  the 
event  of  the  default  of  the  latter.  {See 
Guarantee.) 

Suretyship. — See  Guarantee. 
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Surplus. — See  Interest  in  respect  of  Proof  of  | 
Debt  [re  Surplus  in  Bankruptcy  or  Winding-  1 
up),  Reserves,  and  Surplus  Assets. 

Surplus  Assets. — 

Bankruptcy. 

A  bankrupt  is  entitled  to  any  surplus 
remaining  after  payment  in  full  of  his 
creditors,  with  interest  as  provided  (by  the 
Bankruptcy  Acts)  and  of  the  costs,  charges, 
and  expenses  of  the  proceedings  under  the 
bankruptcy  petition.     {1883  Act,  section  65.) 

There  is  no  surplus  within  the  meaning  of 
the  above  until  all  the  joint  and  separate 
debts  have  been  paid.  The  bankrupt  has  no 
property  in  the  surplus,  he  has  merely  an 
expectation  to  benefit  therefrom  ;  but  this 
does  not  give  him  any  right  to  interfere  in 
the  administration  of  the  estate.  {Ex  parte 
Sheffield,  1879.) 

Deed  of  Assignment. 

In  the  absence  of  any  provision  in  the 
deed  as  to  any  surplus  remaining  after  paying 
the  costs  and  all  claims  in  full,  the  balance 
strictly  belongs  to  the  creditors,  for  there  is 
no  resulting  trust  implied  in  favour  of  the 
debtor.     [Smith  v.  Cooke,  1891,  A.C.  297.) 

But  it  has  been  suggested  that  if  the  object 
of  the  deed  is  expressed  to  be  to  pay  debts  (as 
distinct  from  an  assignment  of  an  estate  as 
accord  and  satisfaction)  there  would  be  a 
resulting  trust  in  favour  of  the  debtor  in  the 
event  of  a  surplus. 

Company   Liquidation. 

(a)  A  s  regards  Creditors. — Where  there  is  any 
surplus  after  payment  of  all  debts  (together 
with  interest  to  the  date  of  the  winding-up 
order  upon  all  debts  carrying  interest)  then 
such  surplus  may  be  applied  in  payment 
of  further  interest  accruing  since  the  date  of 
the  winding-up  order  upon  such  debts  as 
were  carrying  interest  prior  to  such  date,  and 
also  those  in  respect  of  which  a  right  to 
interest  has  been  subsequently  acquired. 

Rule  26  of  the  General  Order  (November 
1862)  provides  for  payment  out  of  any  surplus 
assets  of  interest  at  the  rate  of  4  per  cent,  per 
annum  from  the  date  of  the  winding-up  order, 
upon  all  debts  and  claims  proved  in  the 
winding-up  which  were  not  carrying  interest, 
but  this  rule   was  declared  tiltra  vires  and 


unauthorised  by  the  Companies  Act,  and  the 
rules  of  1862  are  now  annulled  (as  regards 
liquidations  commenced  since  1890)  by  the 
rules  of  1903. 

(b)  As  regards  Contributories .  —  Surplus 
assets  as  regards  contributories  may  mean  (i) 
the  surplus  available  for  them  after  dis- 
charging all  debts,  liabilities,  and  costs,  or 
(2)  the  surplus  remaining  after  the  payment 
of  all  debts,  &c.,  and  the  repayment  of  all 
the  shareholders'  capital. 

Section  38,  subsection  7,  of  the  Companies 
Act  1862  provides  : — 

No  sum  due  to  any  member  of  a  com- 
pany in  his  character  of  a  member,  by  way 
of  dividends,  profits,  or  otherwise,  shall 
be  deemed  to  be  a  debt  of  the  company 
payable  to  such  member  in  a  case  of  com- 
petition between  himself  and  any  other 
creditor  not  being  a  member  of  the  com- 
pany, but  any  such  sum  may  be  taken  into 
account  for  the  purposes  of  the  final  adjust- 
ment of  the  rights  of  the  contributories 
amongst  themselves. 

Such  a  claim  as  the  above  would  be 
considered  in  dealing  with  the  surplus  assets 
under  the  first-named  circumstances,  and 
where  amounts  have  been  paid-up  in  respect 
of  certain  of  the  shares  in  advance  of  calls, 
prima  facie  such  advances  rank  for  repay- 
ment before  the  capital  which  has  been 
actually  called  up. 

In  the  absence  of  special  provisions,  the 
general  distribution  of  assets  must  be  made 
in  such  manner  as  to  allot  the  loss  of  capital 
to  the  members  in  proportion  to  the  nominal 
amounts  of  capital  respectively  held  by  them. 
If  all  the  shares  are  fully  paid,  or,  being  of 
the  same  nominal  amount,  have  equal  sums 
paid-up  thereon,  the  distribution  in  the 
absence  of  special  provisions  to  the  contrary 
would  be  pro  rata,  but  in  some  companies 
some  of  the  shares  are  fully  paid  up  and 
others  not,  so  that  in  order  to  allot  the 
loss  of  capital  in  proportion  to  the  nominal 
amounts  of  capital  held,  it  would  be  neces- 
sary to  (i),call  up  the  difference  between  the 
"  short  paid  "  shares  and  the  "fully-paid" 
shares,  and  (2)  distribute  the  assets 
(augmented  by  the  calls  just  made  upon  the 
' '  short  paid  ' '  shares)  amongst  the  whole  of 
the  members  pro  rata.     In  Birch  v.  Cropper 
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{Bridgwater  case,  1889),  the  House  of  Lords 
held  that  the  surplus  remaining  after  dis- 
charging the  liabilities  and  repaying  the 
capital,  was  to  be  divided  among  all  the 
shareholders  in  proportion  to  the  shares  held 
by  them,  and  not  in  proportion  to  the 
amounts  respectively  paid  up  thereon.  The 
articles  of  association  of  companies  invari- 
ably avoid  the  effect  of  these  decisions  by 
providing  expressly  for  the  distribution  of 
the  surplus  assets,  particularly  providing  for 
the  prior  payment  out  of  the  assets  of  the 
preference  share  capital,  for  without  some 
such  provision  preference  shares  do  not 
confer  a  preferential  right  to  return  of  capital 
in  a  winding-up  ;  but,  on  the  other  hand,  in 
the  absence  of  any  restricting  clause,  the 
preference  shares  would  be  entitled  to  par- 
ticipate rateably  with  the  ordinary  shares  in 
respect  of  any  surplus  remaining  after  pay- 
ing off  the  whole  of  the  paid-up  capital. 
(Bridgwater  ca.se,  1889.) 

Frequently  it  is  provided  that,  in  the  event 
of  a  surplus  remaining  after  payment  of  the 
debts  and  all  paid-up  capital  (preference  and 
ordinary)  the  preference  shareholders  shall 
be  entitled  to  some  stated  percentage,  say  10 
per  cent.,  on  their  shares  by  way  of  bonus 
(and  no  more)  out  of  such  surplus,  and  that  the 
balance  of  the  surplus  shall  be  divided  wholly 
amongst  the  ordinary  shareholders  in  propor- 
tion to  the  shares  held  by  them  or  the 
amounts  respectively  paid  up  thereon. 

Where  certain  shares  had  been  issued  at 
a  discount  the  holder  was  held  liable  to  pay 
up  the  amount  of  such  discount  in  cash  to 
the  liquidator,  even  though  the  liabilities  of 
the  company  had  been  paid,  and  the  calls 
had  been  made  merely  to  adjust  the  rights 
of  the  contributories  between  themselves. 
{Welton  V.  Saffery,  1897.) 

It  is  found  convenient  to  take  power  in  the 
memorandum  or  articles  of  association  of  a 
company,  in  the  event  of  a  winding-up,  to 
divide  any  surplus  assets  (remaining  after 
payment  of  debts  and  expenses)  among  the 
contributories  in  specie.  [{See  Interest  in 
respect  of  Proof  of  Debt.) 

Surrender  of  Shares.— Sometimes  power  is 
reserved  in  the  articles  of  association  of  a 
company  (registered  under  the  Act  of  1862) 
to  accept  from  any  member,  upon  such  terms 


and  conditions  as  may  be  agreed,  a  surrender 
of  his  shares  or  stock  or  any  part  thereof. 

Mr.  Palmer  says  :  "  In  some  cases  shares 
"  may  be  surrendered,  but  it  seems  doubtful 
• '  whether  the  power  to  accept  surrenders  can 
' '  be  safely  recognised  unless  it  is  sanctioned 
' '  by  the  Court,  or  unless  the  company  is  in 
**  a  position  io  forfeit  the  shares,  and  bond  fide 
"  arranges  a  surrender  as  a  short  cut  to  the 
"  same  end." 

Lord  Herschell  said,  in  Trevor  v.  Whitworth  : 
"■  The  validity  of  each  case  of  surrender  of 
"  shares  must  be  decided  upon  its  own 
"  merits." 

There  is  at  least  one  requirement  in  con- 
nection with  a  surrender  of  shares,  viz.,  that 
in  order  to  be  effectual  the  transaction  must 
be  for  the  benefit  of  the  company. 

The  distinction  between  surrender  and  for- 
feiture of  shares  is  that  the  former  is  the  act 
of  the  shareholder  and  the  latter  the  act  of 
the  company.     {See  Forfeited  Shares.) 

Surrender  Value. — The  amount  receivable 
from  an  insurance  company  for  a  surrender 
of  all  claims  in  respect  of  a  "  life  policy  ' ' 
when  the  policy-holder  is  either  unable  or 
unwilling  to  continue  paying  the  premiums. 

The  annual  cost  of  insurance  gradually 
increases  as  age  advances,  but  as  the  general 
practice  is  to  assess  "  level"  premiums  that 
is  the  same  amount  per  annum  throughout 
the  whole  of  the  life  or  period,  as  the  case 
may  be,  it  follows  that  during  the  earlier 
years  of  a  policy  the  assured  pays  more  each 
year  than  the  actual  cost  of  the  risk,  as 
actuarially  ascertained.  These  annual  ex- 
cesses gradually  decrease  as  the  cost  of  the 
risk  increases,  that  is  as  the  age  of  the 
assured  advances,  and  ultimately  the  "level " 
premium  is  less  per  annum  than  the  cost  of 
insuring  the  assured.  The  "excess"  pre- 
miums of  the  earlier  years  are  reserved  to 
meet  the  future  "  deficiencies  "  of  premium, 
so  that  if  a  person  wishes  to  surrender  his 
policy,  it  is  out  of  such  reserved  excess  pre- 
miums of  the  past  that  he  receives  his 
surrender'  value.  The  insurance  company 
could  not  repay  any  of  that  portion  of  the 
premiums  paid  which  is  actually  required 
each  year  to  insure  against  the  risk  of  the 
assured    dying    during   such    year.     But  as 
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unhealthy  "  lives  "  do  not,   as   a  rule,   sur- 
render  their  policies,  practically  every  sur- 
render is  in  respect  of  a   "good  life."     As 
the   falling  out   of    good   lives   in   this  way 
adversely  affects  the  average  of  the  remain- 
ing lives   upon    a   company's  books,  and  as 
certain   preliminary   expenses    are    incurred 
in     connection     with    each    policy    of    in- 
surance, no   "  surrender    value,"  as  a  rule, 
is  obtainable,  unless  the  poHcy  has  been  in 
force  for  about  three  or  four   years.      The 
surrender  value  depends  upon  (i)  the  length 
of  time  the  policy  has  been  in  force,  and  (2) 
the   age  of  the  assured   at    the   dale  of  the 
policy,  but   as  a   result  of  competition    for 
business  the  amount  paid  by  some  offices  is 
much  more  liberal  than  that  of  others,  and  as 
a  consequence  the  only  reliable  way  of  obtain- 
ing the  surrender  value  of  a  specified  policy 
is    by    making    formal    application    to    the 
insurance  office.     The  "  market  value"   of  a 
life    policy    is    generally    higher    than    the 
amount   offered    by  the    respective    offices ; 
therefore  in   the   preparation  of   a  debtor's 
statement  of  affairs,  where  his  life  policies 
form    part    of     the     estate,    the    surrender 
values  may  safely  be  taken  to  credit  in  the 
statement. 
Suspense     Account.— A      ledger     account 
recording  items  in  regard  to  which  there  is 
some  uncertainty  as  to  their  eventual  effect 
upon  the  financial    position   of  a   business, 
including  such  matters  as  cash  paid  with  a 
possibility  of  its  recovery,  cash  received  from 
unknown  sources,  goods  supplied  the  price  of 
which  is  subject  to  later  settlement,  and  the 
like.    If  a  Balance  Sheet  is  prepared  prior  to 
the  ascertainment  of  the  actual  result  of  the 
items  recorded    in    the    Suspense    Account, 
the  balance  of  the  account  is  treated  as  a 
liability  or  asset  according  as  it  is  a  credit  or 
debit  balance.     Suspense  Account  sometimes 
contains  an  item  which  really  represents  the 
extent  to  which  the  trial  balance  is  "  out," 
and  in  other  sets  of  accounts  it  is  used  for  the 
apportionment  of  such  like  matters  as  rent, 
rates,  insurances,  &c.     The  use  of  the  term 
cannot  be  recommended  ;  it  is  preferable  to 
open    separate    accounts    for    the    different 
classes    of    pending    or   uncertain   items  or 
transactions  giving  to  each  account   a  dis- 
tinctive title. 
Suspension    of    Payment.— "  If  a  debtor 
"  gives  notice  to  any  of  his  creditors  that  he 


[Syndicate 

"  has  suspended,  or  that  he  is  about  to 
"  suspend,  payment  of  his  debts,"  he  commits 
an  act  of  bankruptcy.     (1883  Act,  section  4.) 

The  notice  may  be  given  verbally,  but  it 
must  be  formal,  deliberate,  and  unqualified. 

A  circular  issued  to  creditors,  merely  invit- 
ing them  to  a  meeting  when  a  statement  of 
affairs  will  be  laid  before  them,  does  not  per 
se  constitute  an  act  of  bankruptcy,  nor  does 
a  mere  offer  of  a  composition.  But  a  circular 
to  creditors  stating  "that  the  debtor  ivas 
' '  unable  to  meet  his  engagements  as  they  fell  due, 
"  and  inviting  their  attendance  at  a  meeting 
*'  when  the  debtor  would  submit  a  statement 
"  of  his  position  for  their  consideration  and 
"decision,"  was  held  sufficient  to  constitute 
an  act  of  bankruptcy.  [Crook  v.  Morley 
(1891)  App.  Cas.,  316).  In  this  case  Lord 
Selborne  said:  "Every  creditor  receiving 
"that  communication  must  have  felt  that  it 
"  was  a  notice  to  him  that  he  must  not  expect 
"  to  get  payment  if  he  asked  for  it."  In  a 
later  case  {Re  Dagnall  (1896),  2  Q.B.,  407)  the 
judicial  view  was  that  a  circular  calling  a 
meeting  of  creditors  would  amount  to  notice 
of  intention  to  suspend  payment  if  it  were 
such  a  circular  as  would  render  it  improper 
for  the  debtor  to  pay  any  one  of  her  creditors 
separately  between  the  date  of  the  issue  of  the 
circular  and  the  day  appointed  for  the 
meeting. 

A  written  notice,  if  it  amounts  to  an  act  of 
bankruptcy,  will  be  admissible  as  evidence  of 
such,  even  though  it  be  expressed  to  be 
"  without  prejudice."  {Re  Daintrey  (1893),  2 
Q.B.,  116).  But  where  a  debtor  has  made 
an  assignment  for  the  benefit  of  his  creditors, 
as  the  result  of  a  meeting  of  creditors  convened 
,  by  a  circular,  which  was  of  itself  an  act  of 
bankruptcy,  a  creditor  who  has  assented  to 
such  assignment  cannot  present  a  petition 
either  upon  the  assignment  or  the  circular, 
i.e.,  a  part  of  the  "  machinery  for  making  the 
deed  effective." 

Syndic— An  agent  who  acts  for  a  corporation. 

Syndicate.— There  is  no  legal  significance  in 
this  term,  and  syndicates  are  either  (i)  part- 
nerships or  (2)  registered  companies, 
according  as  they  are  unincorporated  or 
incorporated,  and  are  governed  by  the  laws 
relating  to  these  two  classes  of  association, 
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so  that  if  a  particular  syndicate  be  not  regis- 
tered as  a  company  the  number  of  persons 
composing  it  must  not  exceed  twenty  or  ten 
as  the  case  may  be.     {See  Partnership.) 

The  usual  object  in  the  formation  of  a 
syndicate  is  the  development  of  some  par- 
ticular enterprise  or  property,  probably  with 
the  intention  (i)  of  selling  the  same  when 
developed  to  a  "  public  "  company,  or  (2)  if 
the  enterprise  or  property  is  capable  of 
flotation  in  different  countries,  of  selling  the 
rights  for  each  country  to  separate  com- 
panies. A  syndicate  under  such  circum- 
stances is  sometimes  referred  to  as  the 
"  parent  "  company. 

For  example  : — An  inventor  having  pro- 
visionally protected  an  apparently  good 
invention  in  this  country  and  desiring  to 
carry  out  further  experiments  and  to  protect 
his  invention  in  foreign  countries,  but  being 
without  the  requisite  funds,  would  arrange 
with  capitalists  to  join  him  for  these 
purposes.  The  patent  rights  already 
obfained  would  be  made  over  to  the  syndi- 
cate by  the  inventor  in  return  for  a  certain 
interest  in  the  syndicate,  the  others  paying 
for  their  respective  interests  in  cash.  The 
invention  would  then  be  subjected  to  further 
tests  and  experiments,  and  if  necessary 
improved,  and  the  patent  rights  thereof  taken 
out  in  this  and  foreign  countries,  the  patents, 
as  improved,  being  eventually  sold  to  a  com- 
pany or  companies. 

The  objects  for  which  the  syndicate  was 
formed  being  ultimately  accomplished,  steps 
would  then  be  taken  to  wind  it  up  (formally 
or  otherwise  according  to  circumstances)  the 
net  proceeds  of  the  sale  being  divided 
amongst  the  members  of  the  syndicate 
according  to  their  respective  rights  and. 
interests  therein. 

T. 

Table  A. — A  pro  forma  set  of  regulations 
annexed  to  the  Companies  Act  1862,  applying 
to  every  company  limited  by  shares  which 
does  not  register  special  articles  drawn  up 
to  meet   its  own  requirements. 

The  provisions  of  Table  A  relative  to  the 
first  (Statutory)  meeting  of  the  members  have 
been  annulled  by  the  Companies  Act  1900, 
and  the  clauses  dealing  with  voting,  quorum 


and  the  basis  of  dividend  are  not  applicable 
10  present  day  requirements. 

Moreover.  Table  A  does  not  confer  the 
power  to  reduce  the  capital  of  a  company, 
such  a  power  having  been  first  conferred 
upon  companies  (subject  to  certain  for- 
malities) by  the  Act  of  1867. 

Consequently,  Table  A  is  generally  excluded 
by  a  special  set  of  articles  or  is  only  adopted 
by  a  company  subject  to  modifications.  {See 
Articles  of  Association.) 

Tabular  Ledger. — One  specially  designed  to 
record  numerous  transactions  in  an  analysed 
form,  so  that  they  may  be  dealt  with  in  total 
at  specific  times,  and  so  effect  a  saving  of 
labour. 

Such  a  ledger  appears  to  be  used  more 
commonly  in  recording  the  accounts  of 
hotels  and  theatres,  the  system  allowing  of 
an  extended  analysis  of  the  various  sources 
of  income  and  expenditure. 

Tacking. — "The  union  of  two  incumbrances 
on  the  same  property  by  the  mortgagee, 
who  has  the  legal  estate,  so  as  to  postpone 
an  intermediate  incumbrance  which  is 
prior,  in  point  of  date,  to  the  one  tacked, 
and  of  which  he  had  no  notice  at  the  time 
of  making  his  subsequent  advance." 
Tacking  must  be  carefully  distinguished 
from  consolidation  {q.v.). 

Tally.— An  ancient  form  of  keeping  "ac- 
counts "  ;  two  sticks  are  used,  one  being  kept 
by  the  creditor,  and  the  other  by  the  debtor  ; 
when  a  transaction  is  to  be  recorded  the  two 
sticks  are  produced  and  placed  together 
parallel  to  each  other  ;  both  are  then  cut  or 
marked  across  with  notches  or  otherwise, 
and,  as  each  party  keeps  his  own  part,  the 
account  between  them  is  verified  at  any  time 
by  the  production  of  both  parts,  for,  on 
placing  them  together,  the  notches  should 
correspond. 

Talon. — The  certificate  attached  to  a  series 
of  coupons  issued  (generally  by  foreign 
Governments)  with  bonds,  enabling  the  owner 
of  the  bond  to  obtain  a  further  series  of 
coupons  when  the  previous  issue  is  ex- 
hausted. 

Tare. — See  Allowance. 
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Tariff.— A  table  of  rates.      Commercially,  a    1 
schedule  of  various  types  of    merchandise, 
stating  the  rates  of  duties  or  customs  payable 
thereon. 

tax.— See  Income  Tax,  Inhabited  House  Duty, 
Land  Tax,  Preferential  Payments  Acts. 

Taxation.— The  levying  of  tribute  or  imposts 
from  the  subject.  Diyect  taxation  is  that 
assessed  on  individuals  {e.g.,  income  tax)  ; 
indirect  is  that  levied  on  articles  {e.g.,  customs 
and  excise),  and  is  so  called  because  the  tax  is 
not  levied  on  the  consumer  directly,  but  on  the 
producer,  who  adds  it  to  the  price. 

Taxation  of  Costs.— 

Bankruptcy. 
All  bills  and  charges  of  solicitors,  managers, 
accountants,  auctioneers,  brokers  and  other 
persons,  not  being  trustees,  shall  be  taxed  by 
the  prescribed  officer,  and  no  payments  in 
respect  thereof  shall  be  allowed  in  the 
trustee's  accounts  without  proof  of  such 
taxation  having  been  made. 

Every  such  person  shall  on  request  by  the 
trustee  (which  request  the  trustee  shall  make 
a  sufficient  time  before  declaring  a  dividend) 
deliver  his  bill  of  costs  or  charges  to  the 
proper  officer  for  taxation ;  if  he  fails  to  do  so 
within  seven  days  after  receipt  of  the  request, 
or  such  further  time  as  the  Court,  on  appli- 
cation, may  grant,  the  trustee  shall  declare 
and  distribute  the  dividend  without  regard  to 
any  claim  by  him,  and  thereupon  any  such 
claim  shall  be  forfeited  as  well  against  the 
trustee  personally  as  against  the  estate. 
(1883  Act,  section  73.) 

Before  taxing  the  bill  or  charges  of  any 
solicitor,  manager,  accountant,  auctioneer, 
broker,  or  other  person  employed  by  an 
Official  Receiver  or  trustee,  the  taxing  officer 
shall  require  a  certificate  in  writing,  signed  by 
the  Official  Receiver  or  trustee,  as  the  case 
may  be,  to  be  produced  to  him,  setting  forth 
whether  any,  and  if  so  what,  special  terms  of 
remuneration  have  been  agreed  to,  and  in 
the  case  of  the  bill  of  costs  of  a  solicitor,  a 
copy  of  the  resolution  or  other  authority 
sanctioning  the  employment.     (Rule  117.) 

The  sanction  required  for  the  employment 
of  solicitors  and  other  persons  must  be  a 
sanction  obtained  before  the   employment, 


except  in  cases  of  urgency,  and  in  such  cases 
it  must  be  shown  that  no  undue  delay  took 
place  in  obtaining  the  sanction.  (1890  Act, 
section  15.) 

Every  person  whose  bill  or  charges  is  or 
are  to  be  taxed,  shall  in  all  cases  give  not  less 
than  seven  days'  notice  of  the  appointment 
to  tax  the  same  to  the  Official  Receiver  and 
to  the  trustee  (if  any).     (Rule  120.) 

The  bill  or  charges,  if  incurred  prior  to 
the  appointment  of  a  trustee  shall  be  lodged 
with  the  Official  Receiver,  and  if  incurred 
after  the  appointment  of  a  trustee,  shall  be 
lodged  with  the  trustee,  three  clear  days  before 
the  application  for  the  appointment  to  tax 
the  same  is  made.  The  Official  Receiver  or 
the  trustee,  as  the  case  may  be,  shall  forth- 
with, on  receiving  notice  of  taxation,  lodge 
such  bill  or  charges  with  the  proper  taxing 
officer.     (Rule  121.) 

Where  any  bill  of  costs,  charges,  fees,  or 
disbursements  of  any  solicitor,  manager, 
accountant,  auctioneer,  broker,  or  other 
person  has  been  taxed  by  a  Registrar  of  a 
County  Court,  the  Board  of  Trade  may 
require  the  taxation  to  be  reviewed  by  a 
bankruptcy  taxing  master  of  the  High 
Court.     (Rule  124.) 

Where  the  estimated  assets  do  not  exceed 
the  sum  of  /300  a  lower  scale  of  solicitors' 
costs  is  allowed  in  all  proceedings  under 
the  Act  in  which  costs  are  payable  out  of 
the  estate,  namely,  three-fifths  of  the  charges 
ordinarily  allowed,  disbursements  being 
added. 

Before  payment  of  a  final  dividend,  the 
trustee  should  satisfy  himself  that  the  costs 
of  the  petition  have  been  allowed  on  the  proper 
scale,  and  when  the  assets  realised  have  not 
reached  the  sum  certified  by  the  Official 
Receiver  for  the  purposes  of  taxation,  appli- 
cation should  be  made  to  the  solicitor  in 
accordance  with  the  scale  of  costs  to  refund 
the  amount  overpaid  to  him.  (Rule  112  and 
Board  of  Trade  Regulations.) 

Company  Liquidation. 
No  payments  in  respect  of  bills  or  charges 
of  solicitors,  managers,  accountants,  auction- 
eers, brokers,  or  other  persons,  other  than 
payments  for  costs  and  expenses  incurred 
and  sanctioned  under  Rule  57  {i.e.,  the  costs 
and    expenses    sanctioned    by     the    Official 
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Receiver  in  connection  with  the  preparation 
of  the  statement  of  affairs),  and  payments  of 
bills  which  have  been  taxed  and  allowed  under 
orders  made  for  the  taxation  thereof,  shall  be 
allowed  out  of  the  assets  of  the  company 
without  proof  that  the  same  have  been  con- 
sidered and  allowed  by  the  Registrar.  The 
taxing  officer  shall  satisfy  himself  before 
passing  such  bills  or  charges  that  the  employ- 
ment of  the  solicitor  or  other  person  in  respect 
of  the  matters  mentioned  in  the  bills  or 
charges  has  been  duly  sanctioned. 

Nothing  contained  in  this  rule  shall  apply 
to  or  affect  costs  which,  in  the  course  of  legal 
proceedings  by  or  against  a  company  which 
is  being  wound  up  by  the  Court,  are 
ordered  by  the  Court  in  which  such  pro- 
ceedings are  pending,  or  a  judge  thereof 
to  be  paid  by  the  company  or  the  liquidator, 
or  the  rights  of  the  person  to  whom  such  costs 
are  payable.     (Rule  170.) 

Where  the  bill  or  charges  of  any  solicitor, 
manager,  accountant,  auctioneer,  broker,  or 
other  person  employed  by  an  Official  Receiver 
or  liquidator  is  or  are  payable  out  of  the 
assets  of  the  company,  a  certificate  in  writing 
signed  by  the  Official  Receiver  or  liquidator, 
as  the  case  may  be,  shall  be  produced  to  the 
taxing  officer  setting  forth  whether  any,  and 
if  so  what,  special  terms  of  remuneration 
have  been  agreed  to,  and  in  the  case  of  the 
bill  of  costs  of  a  solicitor,  a  copy  of  the 
resolution  or  other  authority  sanctioning  the 
employment.     (Rule  166.) 

The  sanction  aforesaid  must  be  a  sanction 
obtained  before  the  employment,  except  in 
cases  of  urgency,  and  in  such  cases  it  must  be 
shown  that  no  undue  delay  took  place  in 
obtaining  the  sanction.  (1890  Act,  section  12.) 

Where  any  bill  of  costs,  charges,  fees,  or 
disbursements,  which  are  payable  out  of  the 
assets  of  the  company  to  any  solicitor, 
manager,  accountant,  auctioneer,  broker,  or 
other  person  has  been  taxed  by  a  Registrar  of 
a  Court  other  than  a  High  Court,  the  Board 
of  Trade  may  require  the  taxation  to  be 
reviewed  by  the  taxing  officer  of  the  High 
Court.     (Rule  168.)     {See  title  Allocatur.) 

Telegraphic  Transfers. —Messages  by  tele- 
graph, ordering  the  transfer  of  certain 
specified  sums  from  one  person  to  another, 


by  means  of  debit  and  credit  of  the  respective 
accounts. 

Tenancy  in  Common.— This  estate  is  created 
when  several  persons  have  several  distinct 
estates,  either  of  the  same  or  of  different 
quantity,  in  equal  or  unequal  shares,  by  the 
same  act  or  several  acts,  and  by  several 
titles  and  not  a  joint  title. 

Each  tenant  in  common  is  possessed  of  a 
distinct  though  undivided  share,  and  has  in 
contemplation  of  law  a  distinct  tenement, 
consequently  the  right  of  survivorship  does 
not  apply  to  them. 

The  estate  may  be  dissolved  by  voluntary 
or  compulsory  partition,  or  by  the  union  of 
titles  and  interests  in  one  tenant  by  grant, 
devise,  or  surrender. 

Tenancy  in  common  does  not  of  itself  create 
a  partnership  as  to  anything  so  held,  whether 
the  tenants  do  or  do  not  share  any  profits 
made  by  the  use  thereof.  {See  Joint 
Tenancy.) 

Tenant  at  Will. — One  who  holds  land  at  the 
will  of  the  landlord.  A  tenancy  at  will  may 
be  determined  by  either  party  at  will,  and 
the  death  of  either  party  determines  the 
tenancy. 

Tenant  from  Year  to  Year.— One  whose 
tenancy  can  only  be  determined  at  the  end  of 
a  complete  year  or  number  of  years  from  the 
commencement  of  his  holding,  and  upon  due 
notice  given — in  ordinary  cases  six  months. 
{See  Yearly  Tenancy.) 

Tender. — Generally,  the  "  attempted  perform- 
ance "  of  any  act,  but  more  particularly  an 
attempted  payment  of  a  sum  of  money,  which 
may  be  ' '  frustrated  by  the  act  of  the  party  tor 
whose  benefit  it  is  to  take  place." 

With  regard  to  the  tender  of  goods  which 
are  the  subject  matter  of  a  contract  of  sale, 
the  Sale  of  Goods  Act  1893  (section  37) 
provides : — 

"When  the  seller  is  ready  and  willing  to 
"deliver  the  goods,  and  requests  the 
"buyer  to  take  delivery,  and  the  buyer 
"does  not  within  a  reasonable  time  after 
"such  request  take  delivery  of  the  goods, 
"  he  is  liable  to  the  seller  for  any  loss 
"  occasioned  by  his  neglect  or  refusal  to 
"  take  delivery,  and  also  for  a  reasonable 
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"  charge  for  the  care  and  custody  oi  the 

"  goods," 
•*  Provided  that  nothing  in  this  section 

'•  shall  affect  the  rights  of  the  seller  where 

"  the  neglect  or  refusal  of  the  buyer  to  take 

' '  delivery  amounts  to  a  repudiation  of  the 

"contract." 

Where  the  performance  consists  of  the 
payment  of  a  sum  of  money,  a  valid  tender 
does  not  operate  to  discharge  the  debt,  but 
only  affords  a  complete  ansv^er  to  an  action 
in  respect  thereof,  if  when  such  an  action  is 
brought,  the  amount  in  question  is  paid  into 
Court.  In  such  a  case,  on  pleading  tender, 
the  defendant  would  obtain  judgment  for  his 
costs  of  defence  as  against  the  plaintiff, 
while  the  latter  would  only  obtain  the 
amount  originally  tendered. 

A  tender  must  be  absolute  and  uncondi- 
tional, and  the  full  amount  or  more  must  be 
actually  produced  at  the  time  of  tender, 
unless  production  is  expressly  dispensed 
with,  or  prevented,  by  the  creditor. 

Although  the  amount  tendered  need  not 
be  the  precise  sum,  it  must  be  of  such  a 
character  that  the  creditor  may  take  what  is 
due  to  him  without  being  called  upon  to  give 
change. 

If  there  are  any  special  terms  as  to  time, 
place,  or  mode  of  payment  they  must  be 
strictly  observed. 

The  Coinage  Act  1870  provides  that  legal 
tender  shall  be  in  coins  issued  by  the  Mint, 
and  not  called  in  or  materially  diminished  in 
weight,  as  follows  : — Gold  coins,  for  any 
amount ;  silver  coins,  for  a  payment  not 
exceeding  forty  shillings  ;  and  bronze  (copper) 
coins,  for  a  payment  not  exceeding  one 
shilling. 

"  In  England  and  Wales  (but  not  in 
"  Ireland  or  Scotland)  Bank  of  England 
"  notes  payable  to  bearer  on  demand  are 
"  a  legal  tender  for  any  sum  above  ^5,  so 
"  long  as  the  bank  continues  to  pay  its 
"  notes  in  legal  coin,  except  at  and  by  the 
"  bank  itself  or  its  branches.  The  bank  in 
"  London  is  bound,  on  presentation,  to  pay 
"  the  holder  of  any  of  its  notes  in  money  ; 
"  its  branches  are  bound  to  pay  in  money 
^'only  such  notes  as  are  made  specially 
"  payable  at  the  branch  where  the  note  is 
"  presented  for  payment."     (Cavanagh.) 


The  King  in  Council  has  power  to  pro- 
claim that  the  gold  coinage  of  colonial  mints 
shall  be  legal  tender  throughout  such  parts 
of  His  dominions  as  may  be  specified  in  the 
proclamation. 

Tenendum. — The  clause  in  a  deed  which 
limits  and  appoints  the  tenure  of  the  land 
which  is  held,  how  it  is  held,  and  from 
whom. 

Tenure. — The  mode  of  holding  property. 

Terminating  Building  Society.— A  Ter- 
minating society  is  defined  by  the  Building 
Societies  Act  1874,  as  one  which  by  its  rules 
is  to  terminate  at  a  fixed  date,  or  when  a 
result,  specified  in  its  rules,  is  attained  {e.g., 
when  all  the  members  have  received  and 
repaid  advances  of  stated  amounts).  A  per- 
manent society  is  one  which  has  not,  by  its 
rules,  any  such  fixed  date  or  specified  result 
at  or  upon  which  it  shall  terminate. 

Terrier. — A  land  roll ;  a  survey  of  lands  be- 
longing either  to  a  single  individual  or  a 
parish,  stating  the  number  of  acres  and 
other  particulars. 

The  auditor  of  the  accounts  of  a  landed 
estate  should  compare  the  rent  roll  with  the 
terrier  to  ascertain  that  all  the  property  of 
the  estate  has  been  either  included  in  the 
rent  roll  or  satisfactorily  accounted  for  as 
unlet,  or  otherwise.     {See  Rent  Roll.) 

Testament.— 5f(?  Will. 

Testamentary  Expenses. — These  are  also 
termed  executorship  expenses,  and  include  all 
such  expenses  as  are  incident  to  the  proper  per- 
formance of  the  duties  of  an  executor — e.g., 
the  death  duties,  the  expenses  of  obtaining  pro- 
bate, of  collecting  the  effects  of  the  deceased, 
of  ascertaining  the  debts  and  liabilities,  of 
taking  care  of  the  assets  pending  distribution, 
of  making  necessary  applications  to  the 
Court  for  administration,  and  such  like.  An 
executor  may  charge  against  the  estate  all 
proper  expenses  incurred  by  him  in  carrying 
out  the  provisions  of  the  will,  but  he  will  not 
be  allowed  any  remuneration  for  his  own 
time  and  trouble,  nor  will  he  be  allowed  to 
remunerate  out  of  the  testator's  estate  any 
agent  (solicitor,  accountant,  &c.),  unless  the 
services  rendered  were  (i)  really  necessary 
and  (2)  of  such  a  character  that  he  could  not 
reasonably  have  been   expected  to  perform 
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them  himself.  But  this  general  rule  of  law  as 
to  remuneration  and  reimbursement  is,  of 
course,  subject  to  any  contrary  direction 
in  the  will.  Reasonable  funeral  and  testa- 
mentary expenses  are  a  first  charge  upon  the 
assets  of  the  deceased. 

In  preparing  an  executor's  accounts,  it  is 
.  usual  to  distinguish  between  testamentary 
expenses  and  ordinary  expenses  incurred  by 
the  executor,  placing  to  the  former  account 
only  such  expenditure  as  directly  applies  to 
the  obtaining  of  probate,  viz.  :— estate  duty, 
Court  fees,  valuation  fees,  solicitor's  charges, 
&c.     {See  Executorship  Accounts.) 

Thellusson  Act. — Sec  Accumulation  of  In- 
come. 

Thing  in  action.— 5^^  Chose  in  action. 

Third  of  Exchange. — Sec  Bills  in  a  Set. 

Third  Party. — A  party  other  than  two  already 
in  definite  relation  to  one  another. 

Till  Takings. — Receipts  of  a  retail  business, 
generally  representing  the  cash  received  in 
respect  of  the  sales  for  the  period  in  question, 
but  sometimes  including  also  the  payments 
on  account  of  the  credit  sales  of  previous 
periods  according  to  the  system  of  accounting 
adopted. 
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Bankruptcy. 


(i)  Where  by  this  Act  any  limited  time 
from  or  after  any  date  or  event  is 
appointed  or  allowed  for  the  doing  of 
any  act  or  taking  of  any  proceeding, 
then  in  the  computation  of  that  limited 
time  the  same  shall  be  taken  as 
exclusive  of  the  day  of  that  date  or  of 
the  happening  of  that  event,  and  as 
commencing  at  the  beginning  of  the 
next  following  day  ;  and  the  act  or 
proceeding  shall  be  done  or  taken  at 
latest  on  the  last  day  of  that  limited 
time  as  so  computed,  unless  the  last 
day  is  a  Sunday,  Christmas  Day, 
Good  Friday,  or  Monday  or  Tuesday 
in  Easter  Week,  or  a  day  appointed 
for  public  fast,  humiliation,  or  thanks- 
giving, or  a  day  in  which  the  Court 
does  not  sit,  in  which  case  any  act  or 
proceeding  shall  be  considered  as  done 
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or  taken  in  due  time  if  it  is  done 
or  taken  on  the  next  day  afterwards, 
which  shall  not  be  one  of  the  days  in 
this  section  specified. 
(2)  Where  by  this  Act  any  act  or  pro- 
ceeding is  directed  to  be  done  or 
taken  on  a  certain  day,  then  if  that 
day  happens  to  be  one  of  the  days  in 
this  section  specified,  the  act  or  pro- 
ceeding shall  be  considered  as  done  or 
taken  in  due  time  if  it  is  done  or  taken 
on  the  next  day  afterwards,  which 
shall  not  be  one  of  the  days  in  this 
section  specified.  (1883  Act,  section 
141.) 

Rule  4  provides  : — 

(i)  The  provisions  of  section  141  of  the 
Act  shall  apply  to  the  Rules. 

(2)  Where  by  the  Act  or  these  Rules  the 
time  limited  for  doing  any  act  or  thing 
is  less  than  six  days,  Sunday, 
Christmas  Day,  Good  Friday,  the 
Saturday  next  after  Good  Friday, 
Monday  and  Tuesday  in  Easter  week, 
or  any  other  day  on  which  the  offices 
of  the  Court  are  wholly  closed,  shall 
be  excluded  in  computing  such  time. 

(3)  For  the  purpose  of  these  Rules  and  of 
section  141  of  the  Act,  "  a  day  on 
which  the  Court  does  not  sit,"  shall 
mean  a  day  on  which  the  offices  of  the 
Court  are  closed. 

Where  by  the  Bankruptcy  Act  or  by 
general  rules,  the  time  for  doing  any  act  or 
thing  is  limited,  the  Court  may  extend  the 
time  either  before  or  after  the  expiration 
thereof,  upon  such  terms,  if  any,  as  the  Court 
may  think  fit  to  impose.  (1883  Act,  section 
105.) 

The  Court  may,  under  special  circum- 
stances and  for  good  cause  shown,  extend  or 
abridge  the  time  appointed  by  the  rules  or 
fixed  by  any  order  of  the  Court  for  doing  any 
act  or  taking  any  proceeding.     (Rule  351.) 

Note. — Although  the  Court  may  extend  the 
periods  prescribed  by  the  Acts  and  Rules, 
and  abridge  the  periods  fixed  by  the  Rules, 
there  is  no  power  to  abridge  the  periods  fixed 
by  the  Acts. 

Company  Liquidation. 
The  Court  may,  in  any  case  which  it  shall 
see  fit,  extend  or  abridge  the  time  appointed 
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by  the  Rules  or  fixed  by  any  order  of  the 
Court  for  doing  any  act,  or  taking  any  pro- 
ceeding.    (Rule  199.) 
{See  Days  of  Grace.) 

Time  Bargains.— Engagements  entered  into 
with  a  view  to  being  closed  at  or  before  a 
given  time.  The  subject-matter  of  these  bar- 
gains may  be  cotton,  iron,  corn,  or  any  com- 
modity whatever,  but  probably  the  larger 
number  of  this  class  of  transaction  is  in  con- 
nection with  the  "  purchase  "  and  "  sale  "  of 
Stock  Exchange  securities.     {See  Differences, 

'     Options.) 

Time  Charter. — The  hiring  of  a  vessel  for  a 
certain  time,  say,  for  6  or  12  months,  the 
shipowner  supplying  and  paying  for  the  crew, 
whilst  the  charterer  pays  the  port  charges, 
pilotage,  light  dues,  and  (if  a  steamer)  pro- 
vides the  necessary  coals. 

Time  Policy. — One  in  respect  of  an  insurance 
for  a  fixed  period  of  time.  Fire  insurance 
policies  usually  run  from  year  to  year,  on 
payment  of  the  annual  premium  as  agreed. 
With  regard  to  marine  insurance  policies,  it 
is  provided  by  statute  that  no  policy  upon 
any  ship  or  any  share  therein  can  be  made 
for  any  term  exceeding  twelve  calendar 
months,  but  such  a  policy  may  contain  a  con- 
tinuation clause  to  the  effect  that  in  the  event 
of  the  ship  being  at  sea,  or  in  the  event  of  the 
non-completion  of  the  voyage  at  the  expira- 
tion of  the  policy,  the  subject  -  matter  of 
insurance  shall  be  held  covered  until  the  ship's 
arrival,  or  for  not  more  than  30  days  there- 
after. (Stamp  Act  1891,  section  93,  as 
amended  by  section  11  of  the  Finance  Act 
1901.)  In  the  absence  of  special  stipulation, 
there  is  no  implied  warranty  of  seaworthiness 
of  a  vessel  which  is  insured  under  a  time 
policy. 

Title. — A  claim  of  right;  the  evidence  of 
ownership  ;  the  means  whereby  an  owner 
possesses  his  property  justly. 

Title  Deeds. — ^The  muniments  or  evidence  of 
ownership — 24  &  25  Vict.  c.  96  provides  : — 
Whosoever  shall  steal,  or  shall  for  any 
fraudulent  purpose  destroy,  cancel,  obliterate, 
or  conceal  the  whole  or  any  part  of  any 
document  of  title  to  lands,  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be 


kept  in  penal  servitude  for  the  term  of  three 
(now  five)  years  ;  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary 
confinement.     (S.  28.) 

The  term  "document  of  title  to  lands" 
includes  any  deed,  map,  paper,  or  parchment, 
written  or  printed,  or  partly  written  and 
partly  printed,  being  or  containing  evidence 
of  the  title,  or  any  part  of  the  title,  to  any 
real  estate,  or  to  any  interest  in  or  out  of  real 
estate.     (S.  i.) 

{See  Equitable  Mortgage.) 

Ton  Measurement.— Goods  shipped  which 
are  estimated  for  freight  purposes  at  either 
40  cubic  feet  or  one  ton  weight.  Whether 
the  goods  are  treated  as  "dead  weight" 
goods  or  measurement  goods  for  freight  is 
at  the  option  of  the  shipowner. 
{See  Measurement  Goods.) 

Tonnage. — The  term  applied  to  the  cubical 
contents  of  a  vessel  or  any  of  her  compart- 
ments or  superstructures,  one  ton  being  esti- 
mated at  100  cubic  feet. 

Gross  tonnage  is  the  cubical  capacity  of  the 
whole  vessel  and  every  enclosed  space  thereon 
without  deduction. 

Net  tonnage  is  the  cubical  capacity  below 
decks  available  for  stowing  cargo  only,  and 
exclusive  of  engine  room,  boiler  space,  coal 
bunkers,  cabins,  crew  spaces,  &c. 

Register  tonnage,  that  measured  by  the 
Custom's  regulations  and  entered  in  the  ship's 
Register,  and  usually  applied  to  the  net 
tonnage  of  a  vessel. 

Tools. — See  Loose  Plant  and  Tools. 

Total  Loss.  —  A  thing  may  be  said  to  be 
totally  lost 

(i)  When  it  has  ceased  to  be,  and  cannot 
be  restored  to  that  which  it  originally 
was,  and    this   is  termed  actual  total 
loss  ;  or 
(2)  When  it  has  not  ceased  to  be,  but  is  in 
a  damaged  state,  so  that  the   cost  of 
repair  and  re-instatement  would  exceed 
the  value  of   such   thing   when    rein- 
stated. 
Under  these  circumstances  the  assured  is 
entitled  to  recover  the  whole  amount  for  which 
he  is  insured,  provided  notice   of   abandon- 
ment be  given   within  a  reasonable  time  to 
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the  insurer,  to  whom  all  benefit  of  the  salvage 
belongs. 

A  constructive  total  loss  of  a  ship  cannot  be 
converted  into  apartial  loss  by  the  expenditure 
of  money  by  the  underwriters  after  notice  of 
abandonment.  {Re  Blairmore  Compafiy,  House 
of  Lords,  1898.) 

(See  Abandonment,  &c.) 

Towage. — The  charges  payable  by  the  owner 
of  a  vessel  for  services  rendered  by  a  tow- 
boat  or  tug  in  towing  the  vessel  up  and/or 
down  rivers,  or  in  from  and/or  out  to  sea. 

Trade  Bill, — A  bill  of  exchange  given  in 
respect  of  goods  shipped,  or  merchandise 
received,  as  distinct  from  an  accommodation 
bill. 

Trade  Creditor. — A  trade  creditor  is  one 
whose  claim  is  in  respect  of  goods,  ser- 
vices, or  the  like  in  connection  with  some 
trading  transaction  in  the  ordinary  course  of 
such  creditor's  business,  as  distinct  from  a 
cash  creditor  or  a  private  creditor,  whose 
claim  is  for  cash  advanced  or  in  respect  of 
some  private  liability  unconnected  with  the 
debtor's  business.  Ordinarily  there  is  no 
distinction  in  bankruptcy  between  trade  and 
cash  creditors,  all  ranking  pari  passu  if 
unsecured,  unless  the  claims  are  specially 
postponed  or  preferred. 

{See  Joint  and  Separate  Estates,  Postponed 
Creditors,  Preferential  Payments,  &c.) 

Trade  Discount. — A  creditor,  when  proving 
his  debt  in  bankruptcy  or  winding-up  pro- 
cedure, must  deduct  therefrom  all  trade 
discounts,  but  he  is  not  compelled  to  deduct 
any  discount  not  exceeding  five  per  centum 
on  the  net  amount  of  the  claim,  which  he  may 
have  agreed  to  allow  for  payment  in  cash. 
(Bankruptcy  Act  1883,  2nd  Schedule,  Rule  8, 
and  Winding-up  Rule  98.) 
{See  Discount.) 

Trade  Ledger. — See  Nominal  Ledger. 

Trading  Account. — See  Gross  Profit,  Liqui- 
dators' Accounts,^  Manufacturers'  Accounts, 
Trustee  in  Bankruptcy. 

Transfer  Fee. — The  regulations  of  a  company 
generally  provide  for  the  payment  of  a  fee 
not  exceeding  a   certain   amount    (generally 


2S.  6d.)  upon  the  registration  of  a  transfer  of 
shares  or  stock .  ' '  Table  A ' '  contains  no  such 
provision,  and  in  many  small  (private)  com- 
panies the  power  to  charge  a  fee  is  not 
exercised. 

Transfer  of  a  Bill   by   Delivery.— Where 

the  holder  of  a  bill  payable  to  bearer  nego- 
tiates it  by  delivery  without  indorsing  it,  the 
transferor  is  not  liable  on  the  bill,  but  he 
thereby  warrants  to  his  immediate  transferee 
being  a  holder  for  value — 

(i)  That  the  bill  is  what  it  purports  to  be, 

(2)  That  he  has  a  right  to  transfer  it,  and 

(3)  That  at  the  time  of  transfer  he  is  not 
aware  of  any  fact  which  renders  it 
valueless.  (Bills  of  Exchange  Act 
1882,   section  58.) 

Transfer    (of    Stock    or  Shares). — The  Com- 
panies Act  1862  provides  : — 

(Section  22)  The  shares  or  other  in- 
terest of  any  member  in  a  company  under 
this  Act  shall  be  personal  estate,  capable  of 
being  transferred  in  manner  provided  by 
the  regulations  of  the  company,  and  shall 
not  be  of  the  nature  of  real  estate,  and  each 
share  shall,  in  the  case  of  a  company 
having  a  capital  divided  into  shares,  be 
distinguished  by  its  appropriate  number. 

(Section  24)  Any  transfer  of  the  share  or 
other  interest  of  a  deceased  member  of  a 
company  under  this  Act,  made  by  his  per- 
sonal representative,  shall,  notwithstand- 
ing such  personal  representative  may  not 
himself  be  a  member,  be  of  the  same 
validity  as  if  he  had  been  a  member  at  the 
time  of  the  execution  of  the  instrument  of 
transfer. 

(Section  30)  No  notice  of  any  trust  ex- 
pressed, implied,  or  constructive,  shall  be 
entered  on  the  Register  or  be  receivable  by 
the  Registrar,  in  the  case  of  companies 
under  this  Act  and  registered  in  Eng- 
land    .... 

(Section  33)  Any  company  under  this 
Act  may,  upon  giving  notice  by  advertise- 
ment in  some  newspaper  circulating  in  the 
district  in  which  the  registered  office  of  the 
company  is  situated,  close  the  Register  of 
Members  for  any  time  or  times  not  exceed- 
ing in  the  whole  thirty  days  in  each  year. 
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The  regulations  of  a  company  generally 
provide  for  the  transfer  and  transmission  of 
shares  to  the  following  effect : — 

(i)  The  instrument  of  transfer  of  any  shares 
or  stock  must  be  in  writing  and  in  the 
common  form.  Sometimes  a  special 
form  is  required  as  set  out  in  the  regu- 
lations ;  in  other  cases  a  deed  is  re- 
quired. The  Stock  Exchange  authori- 
ties, however  (where  a  quotation  is 
desired),  require  the  adoption  of  the 
common  form.  At  least  one  disadvan- 
tage arises  from  requiring  a  transfer  by 
deed  {see  Blank  Transfer),  and  Mr. 
Palmer  says  the  necessity  for  a  deed 
"  causes  inconveniences  and  secures  no 
benefit." 

(2)  The  instrument  of  transfer  of  a  share  or 
shares,  etc.,  must  be  signed  by  both  the 
transferor  and  transferee,  and  the  trans- 
feror will  be  deemed  to  remain  the 
holder  of  such  share  or  shares  until  the 
name  of  the  transferee  is  entered  in  the 
Register  in  respect  thereof. 

Note. — To  become  a  member  a  per- 
son must  agree  thereto,  and  his  signa- 
ture to  the  instrument  of  transfer  is 
required  in  order  to  secure  him  as  a 
member.  This  is  of  particular  impor- 
tance where  the  shares  in  question  are 
not  fully  paid.  The  company  may, 
however,  waive  the  transferee's  signa- 
ture, for  instance,  in  the  case  of  fully 
paid  shares. 

(3)  The  executors  or  administrators  of  a 
deceased  member  (not  being  one  of 
several  joint  holders)  shall  be  the  only 
persons  recognised  by  the  company  as 
having  any.  title  to  the  shares  registered 
in  the  name  of  such  member,  and,  in 
case  of  the  death  of  any  one  or  more  of 
the  joint  holders  of  any  registered 
shares,  the  survivors  shall  be  the  only 
persons  recognised  by  the  company  as 
having  any  title  to  or  interest  in  such 
shares. 

(4)  Any  person  becoming  entitled  to  shares 
in  consequence  of  the  death  or  bank- 
ruptcy of  any  member,  upon  producing 
such  evidence  that  he  sustains  the 
character  in  respect  of  which  he  pro- 
poses to  act  under  this  clause,  or  of  his 
title,  as  the  directors  think  sufficient, 
may,  with  the  consent  of  the  directors 


(which  they  shall  not  be  under  any 
obligation  to  give),  be  registered  as  a 
member  in  respect  of  such  shares,  or 
may,  subject  to  the  regulations  as  to 
transfers  hereinbefore  contained,  trans- 
fer such  shares. 

Note. — The  personal  representatives 
of  a  deceased  member  are  only  liable  in 
respect  of  shares  of  the  deceased  in 
their  representative  capacity  and  not 
personally  unless  (i)  they  have  person- 
ally accepted  the  shares,  or  (2)  they 
have  made  themselves  liable  for  a 
devastavit.  The  mere  recording  in  the 
Share  Register  of  the  names  of  the  re- 
presentatives of  a  deceased  member  on 
production  of  probate  or  letters  of 
administration  does  not  per  se  amount 
to  an  election  on  the  part  of  the  repre- 
sentatives to  become  registered  as  the 
holders  of  the  shares  of  the  deceased 
member  ;  there  must  be  a  "  distinct  and 
intelligent  request  "  on  the  part  of  the 
representatives. 
(5)  The  directors  may  decline  to  register 
any  transfer  of  shares  (or  stock)  upon 
which  the  company  has  a  lien,  and  in 
the  case  of  shares  not  fully  paid  up  may 
refuse  to  register  a  transfer  to  a  trans- 
feree of  whom  they  do  not  approve. 

Note. — Where  a  Stock  Exchange  quo- 
tation is  required  the  lien  must  not  ex- 
tend to  fully  paid  shares.  Directors 
will  not  be  interfered  with  in  exercising 
their  discretion  as  to  refusing  a  transfer, 
provided  they  act  bona  fide,  but  if  it  can 
be  proved  that  they  have,  in  refusing  a 
particular  transfer,  exercised  their 
power  "capriciously  and  wantonly," 
the  Court  may  interfere  on  application 
being  made. 

It  must  be  particularly  noted  that  the 
above  five  clauses  do  not  necessarily  state 
general  rules  of  law  ;  they  are  merely  speci- 
mens of  the  provisions  as  to  transfers  usually 
contained  in  a  company's  regulations. 

Stamp  Duty. 

An  instrument  of  transfer  must  be  stamped 
with  the  proper  ad  valorem  duty  at  the  rate  of 
los.  per  cent,  (by  scale)  upon  the  considera- 
tion or  agreed  consideration  therefor,  but 
where  the  amount  stated  in  the  instrument  of 
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transfer  as  the  consideration  is  a  merely 
nominal  sum  (^.^.,five  shillings),  a^;ir^^  duty  of 
los.  is  payable. 

With  regard  to  transfer  deeds  wherein  a 
nominal  consideration  is  inscribed  the  follow- 
ing regulations  have  been  issued  by  the  Stamp 
Office,  viz. : — 

(A)  If  the  transfer  is  made  (i)  on  a  sale,  or 
(2)  in  satisfaction  in  whole  or  in  part  of 
a  pecuniary  bequest,  or  (3)  in  liquidation 
of  a  debt,  or  (4)  in  exchange  for  other 
securities,  ad  valorem  duty  is  payable  at 
the  rate  of  los.  per  cent,  (by  scale) 
on  the  value  or  agreed  value  of  the 
consideration. 

{B)  The  fixed  duty  of  los.  is  only  payable 
when  the  transaction  falls  within  one  of 
the  following  descriptions  : — 

(i)  A  gift,  (2)  a  security  for  a  loan  or 
transfer  on  repayment  of  same, 
(3)  a  transfer  of  the  whole  or  a 
part  of  a  residuary  estate  to  a 
residuary  legatee,  (4)  in  conse- 
quence of  a  specific  bequest  of  the 
security  transferred,  (5)  in  connec- 
tion with  the  appointment  of  a 
trustee,  or  (6)  a  distribution  of 
property  among  the  beneficiaries 
under  a  settlement. 

The  sum  named  in  the  instrument  of  trans- 
fer may  not,  and  often  does  not,  agree  with 
the  amount  receivable  by  the  original  seller 
(who  signs  the  document  as  transferor)  owing 
to  a  subsale  by  the  original  purchaser,  and  so 
on  through  other  hands  at  different  prices. 
The  price  paid  by  the  last  buyer  is  the  one 
which  fixes  the  ad  valorem  duty  payable  upon 
the  transfer. 

Section  17  of  the  Stamp  Act  1891  pro- 
vides : — 

If  any  person  whose  office  it  is  to  enrol, 
register,  or  enter  in  or  upon  any  rolls, 
books,  or  records  any  instrument  charge- 
able with  duty,  enrols,  registers,  or  enters 
any  such  instrument,  not  being  duly 
stamped,  he  shall  incur  a  fine  of  ten 
pounds.     Mr.  Palmer  says  : — 

Where  a  transfer  appears,  having  regard 
to  its  contents,  to  be  duly  stamped,  it  is  not 
the  duty  of  the  secretary  to  cross-examine 
the  depositor  in  order  to  ascertain  whether 
the  consideration  is  truly  stated.     Thus,  if 


the  consideration  expressed  is  5s.,  and  the 
stamp  los.,  there  is  no  need  to  go  further. 

Winding-up. 

Section  131  of  the  Companies  Act  1862  pro- 
vides [inter  alia)  :  — 

Whenever  a  company  is  being  wound  up 

voluntarily     ...    all  transfers  of  shares 

(after  the  commencementof  the  winding-up) 

except  transfers  made  to  or  with  the  sanction 

of  the  liquidators,  or  alteration  in  the  status 

of  the  members    of   the  company,  taking 

place    after    the   commencement    of    such 

winding-up  shall  be  void     .     .     . 

A     liquidator    in     voluntary    winding-up 

has,     therefore,     the     power     to    register  a 

transfer  after  winding-up,    and   the  transfer 

when  registered   will    have  full  effect.     {Re 

National  Bank  of  Wales,  1891.) 

Section  153  (ibid)  provides  {inter  alia)  : — 

Where  any  company  is  being  w^ound  up 
by  the  Court  or  subject  to  the  supervision 
of  the  Court  .  .  .  every  transfer  of 
shares  or  alteration  in  the  status  of  the 
members  of  the  company  made  between 
the  comtnencement  of  the  winding-up  and  the 
order  for  winding-up  shall  be  void,  unless 
the  Court  otherwise  orders. 

Bankruptcy. 

Where  any  part  of  the  property  of  a  bank- 
rupt consists  of  stock,  shares  in  ships,  shares 
or  any  other  property  transferable  in  the 
books  of  any  company,  office,  or  person,  the 
trustee  may  exercise  the  right  to  transfer  the 
property  to  the  same  extent  as  the  bankrupt 
might  have  exercised  it  if  he  had  not  become 
bankrupt.     (1883  Act,  section  50.) 

{See  Annual  List  and  Summary,  Blank 
Transfer,  Certified  Transfer,  Contributory, 
Distringas,  Forged  Transfers,  Infant,  Lien 
(shares  in  companies).  Married  Woman, 
Private  Company,  Registered  Contract 
(shares),  Register  of  IMembers,  Register  of 
Transfers,  Share  Warrants,  etc.,  etc.) 

Treasury  Bills. — Instruments  of  credit  issued 
by  the  Treasury  to  raise  temporary  funds. 
They  bear  no  interest  (as  s.uch),  being  offered 
to  public  tender  and  issued  at  a  discount. 
They  are  drawn  for  three  or  six  months,  and 
the  difference  between  the  price  of  issue  and 
the  nominal  amount  of  the   respective  bills 
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affords  a  margin  for  interest.  Thus,  a  bill 
for  /i.ooo  issued  at  98  per  cent,  for  6  months 
would  yield  a  little  over  4  per  cent,  per  annum 
upon  the  outlay.  {See  Exchequer  Bills,  Ex- 
chequer Bonds.) 

Tret. — See  Allowance. 

Trial  Balance. — Under  ordinary  circum- 
stances, a  Trial  Balance  is  a  schedule  of  the 
balances  of  the  Ledger  Accounts,  including 
the  cash  balance,  prepared — (i)  to  test  the 
equilibrium  of  the  Ledger  as  at  a  given  date, 
and  (2)  to  form  the  basis  of  the  Balance  Sheet. 
The  preparation  of  a  trial  balance  is  a  process 
peculiar  to  the  system  of  bookkeeping  by 
double  entry. 

The  Trial  Balance  should  contain  the 
following  particulars  : — The  Ledger  folio,  the 
title  of  the  account  and  the  balance  thereof 
(debit  or  credit,  as  the  case  may  be,  and 
recorded  in  separate  columns  in  the  schedule). 
Should  the  totals  of  the  debit  and  credit 
columns  correspond,  the  arithmetical  ac- 
curacy of  the  books  is  deemed  to  have 
been  proved.  The  Trial  Balance  merely 
demonstrates  that  "  for  every  debit  there  has 
been  a  corresponding  credit  " — it  does  not 
disclose  an  error  occasioned  by  (say)  a  debit 
item,  which,  although  posted  correctly  (i)  as 
regards  amount,  and  (2)  to  the  debit  side,  has 
been  incorrectly  dealt  with  as  regards  the 
particular  Ledger  Account.  Nor  will  a  Trial 
Balance  [where  balances  only  are  dealt  with) 
reveal  any  compensatory  errors,  such  as  a 
short  post  of  ;^io  to  the  debit  side,  and  a 
short  post  of  /lo  to  the  credit  side.  [See 
title  Compensatory  Errors.) 

But  while  it  is  the  general  practice  to  deal 
with  the  balances  only  of  each  Ledger  Account 
in  preparing  the  Trial  Balance,  some  concerns 
adopt  the  system  of  extracting  (i)  the  debit 
or  credit  balance  of  the  various  accounts  as 
at  the  date  of  the  last  balance,  (2)  the  total  of 
the  items  posted  during  the  subsequent  period 
to  the  debit  of  the  account,  (3)  the  total  of  the 
items  posted  during  the  period  to  the  credit 
of  the  account,  and  (4)  the  existing  balance  ; 
this  necessitates  six  money  [columns  [as 
against  two  where  existing  balances  only  are 
dealt  with] ,  and  each  lateral  line,  containing 
the  particulars  of  a  distinct  account,  should  be 
self-balancing,  while  the  totals  of  the  columns 
will  not  only  serve  to  prove  the  equilibrium 


of    the    Ledger,  but   also   afford  checks  not 
otherwise  obtainable. 

Thus,  the  total  of  the  column  containing 
the  debit  items  posted  during  the  period 
should  agree  with  the  totals  of  the  various 
subsidiary  books  recording  debit  entries,  and 
so  with  the  credit  entries,  mutatis  mutandis. 
This  affords  a  check  upon  compensatory 
errors,  and  upon  transfers  which  have  been 
made  from  one  Ledger  Account  to  another 
without  a  subsidiary  record.  This  function 
of  a  Trial  Balance  can  be  carried  much 
further,  and  is  fully  dealt  with  under  the 
titles.  Analysis  of  the  Ledger,  Journal,  and 
Sectional  Ledgers  {q.v.). 

Having  served  as  a  proof  of  the  accuracy 
of  the  records  (as  regards  amounts)  the  Trial 
Balance,  in  order  to  facilitate  the  prepara- 
tion of  the  Balance  Sheet,  must  be  analysed. 
The  main  classes  into  which  the  Trial 
Balance  should  be  resolved  are  (i)  liabilities, 
(2)  assets,  (3)  gains  and  losses,  (4)  capital. 
But  ordinarily  a  Trial  Balance  is  prepared 
before  certain  necessary  adjustments  have 
been  made,  so  that  the  conversion  of  the 
Trial  Balance  into  a  Balance  Sheet  usually 
involves  the  incorporation  of  stocks,  the  ap- 
portionment of  rent,  rates,  interest,  fire 
insurance  premiums,  and  such  like  matters 
which  may  be  deemed  to  accrue  from  day  to 
day;  some  of  which  have  been  paid  in  ad- 
vance, while  others  are  accruing,  although 
they  are  not  actually  due  at  the  date  as 
at  which  the  accounts  are  being  prepared. 
There  may  also  be  the  questions  of  deprecia- 
tion, interest  on  capital,  and  provision  for 
doubtful  debts  to  be  considered  and  dealt 
with. 

When  these  adjustments  have  been  made 
the  items  in  the  Trial  Balance  as  amended 
may  be  readily  transformed  into  a  Balance 
Sheet  and  Profit  and  Loss  Account  by  the 
application  of  two  very  simple  rules,  viz.  : — 
(i)  A  debit  balance  ^which  is  not  recover- 
able is  a  loss  ;  if  it  is  recoverable  it  is 
an  asset. 
(2)  A  credit  balance  which  is  not  payable 
is  a  gain  ;    if  it    is   payable   it   is    a 
liability. 
To  decide  whether  and  to  what  extent  a 
debit   balance    is    recoverable    or    not ;    to 
decide    whether     and      to     what    extent     a 
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credit  balance  is  payable  or  not,  may  be 
difficult  matters,  in  many  instances  requiring 
great  skill  to  determine,  and  they  may 
possibly  be  the  cause  of  much  difference  of 
opinion.  Moreover,  some  debit  balances 
{e.g.,  preliminary  expenses)  admittedly  not 
recoverable  may  be  fairly  charged  over  more 
than  one  financial  period.  But  once  the  facts 
have  been  determined  or  an  opinion  has  been 
formed  in  connection  with  any  particular  set 
of  items,  the  above  simple  rules  are  sufficiently 
comprehensive  for  all  purposes. 
[See  Balance  Sheet.) 

Tripartite. — Divided  into  three  distinct  parts. 
A  tripartite  agreement  is  one  in  which  there 
are  three  distinct  parties,  e.g.,  novation  (q.v.). 

Trust. — "A  trust  is  simply  a  confidence  re- 
"  posed  either  expressly  or  impliedly  in  a 
"person  (trustee)  for  the  benefit  of  another 
*•  {cestui  que  trust  or  beneficiary),  not,  how- 
"  ever,  issuing  out  of  real  or  personal  pro- 
'•perty,  but  &,s  a  collateral  incident  accom- 
"panying  it,  annexed  in  privity  to  {i.e., 
"commensurate  with)  the  interest  in  such 
•*  property,  and  also  to  the  person  touching 
'*  such  interest  for  the  accomplishment  of 
"  which  confidence  the  cestui  que  trust  or 
"  beneficiary  has  his  remedy  in  equity  only  ; 
"the  trustee  himself  likewise  being  aided 
'*  and  protected  in  the  proper  performance  of 
"  his  trust  when  he  seeks  the  Court's  direc- 
•'  tion  as  to  its  management."     [Wharton.] 

"  An  equitable  obligation,  either  expressly 
'*  undertaken  or  constructively  imposed  by 
"  the  Court,  under  which  the  trustee  is 
"bound  to  deal  with  certain  property  over 
"  which  he  has  control  for  the  benefit  of 
"  certain  persons  (called  cestuis  que  trustent  or 
"  beneficiaries),  of  whom  he  may  or  may  not 
"  himself  be  one."     [Underbill.] 

Trusts  may  be  classified  thus  : — 

{a)  Express — 

(i)  Executed. 

(2)  Executory. 
(b)  Arising  by  operation  of  law — 

(i)  Constructive. 

(2)  Resulting. 

(3)  Implied. 


They  may  be  also  subdivided  into,  active 
and  passive,  permanent  and  temporary. 


An  express  trust  is  one  which  is  clearly 
expressed  by  the  person  creating  it,  whether 
verbally  or  by  writing. 

An  executed  trust  is  one  which  is  finally 
declared  by  the  instrument  creating  it. 

"  An  executory  (or  directory)  trust  is  one 
•'  raised  by  stipulation  or  direction,  in  express 
"  terms  or  by  necessary  implication,  to  make 
"  a  settlement,  or  upon  trusts  which  are 
"  indicated  in,  but  do  not  appear  to  be  finally 
"  settled  by,  the  instrument  containing  such 
••  stipulation  or  direction." 

Executory  trusts  may  arise  from  marriage 
settlements  and  wills. 

A  constructive  trust  is  one  raised  by  con- 
struction in  order  to  afford  justice,  but  "  with- 
out reference  to  any  presumable  intention  of  the 
parties,"  express  or  implied. 

An  instance  of  a  constructive  trust  arises 
in  the  case  of  a  vendor's  lien  upon  lands  for 
the  unpaid  purchase-money.  {See  title  Lien, 
Unpaid  Seller,  (a)  Land.) 

A  resulting  trust  is  one  implied  in  favour  of 
the  person  creating  the  trust,  or  his  represen- 
tatives. 

An  instance  of  this  arises  where  a  debtor 
assigns  his  property  to  a  trustee  for  the 
benefit  of  his  creditors,  upon  condition  that 
the  surplus  (if  any)  shall  be  reconveyed  to 
him  after  paying  twenty  shillings  in  the 
pound  upon  all  claims.  In  the  absence  of 
such  a  provision  as  to  the  surplus,  there  is 
strictly  no  resulting  trust  in  favour  of  the 
debtor,  but  the  surplus  (if  any)  will  belong 
to  the  creditors.  It  has,  however,  been 
suggested  that  if  the  object  of  the  deed  is 
expressed  to  be  to  pay  debts  (as  distinct  from 
an  assignment  of  an  estate  as  "  accord  and 
satisfaction"),  there  would  be  a  resulting 
trust  in  favour  of  the  debtor  in  the  event 
of  a  surplus. 

An  implied  trust  is  one  founded,  not  upon 
the  express  intention  of  the  party  creating  it, 
but  upon  an  implied  or  presumed  intention. 

An  active  trust  is  one  in  connection  with 
which  there  are  duties  to  be  performed. 
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A  passive  trust  is  one  in  connection  with 
which  there  are  no  active  duties  to  be 
performed. 

A  permanent  trust  is  one  created  for  the 
benefit  of  several  persons  in  succession. 

A  temporary  trust  is  one  which  involves  the 
performance  of  one  particular  duty  only. 

A  simple  trust  is  one  not  qualified  by  the 
settlor,  but  left  to  the  construction  of  law. 

The  Statute  of  Frauds  provides  that  ' '  all 
' '  declarations  or  creations  of  trusts  or  con- 
* '  fidences  of  any  lands,  tenements,  or  here- 
"  ditaments  shall  be  manifested  and  proved  by 
"  some  writing  signed  by  the  party  who  is  by 
"  law  enabled  to  declare  such  trust,  or  by  his 
"  last  will  in  writing,  or  else  they  shall  be 
"  utterly  void  and  of  none  effect." 

The  above  provision  does  not  require  the 
trust  to  be  declared  in  writing,  but  only 
manifested  and  proved  in  such  manner,  so  that 
no  form  is  necessary  either  as  to  the  language 
or  the  nature  of  the  instrument  by  which  it 
is  sought  to  establish  the  trust,  in  order 
to  satisfy  the  provisions  of  the  statute. 

The  statute  does  not  apply  to  declarations 
of  trust  as  to  chattels  personal,  so  that,  pro- 
vided they  are  to  take  effect  in  the  lifetime  of 
the  creator,  such  trusts  may  be  created  by 
parol. 


Where  two  or  more  trustees  are  appointed 
their  power  is  a  joint  one,  although  the  power 
of  executors  (as  such)  is  joint  and  several, 
but  where  a  power  or  trust  is  given  to  or 
vested  in  two  or  more  trustees  jointly,  then 
unless  the  contrary  is  expressed  in  the  instru- 
ment (if  any)  creating  the  power  or  trust,  the 
same  may  be  exercised  or  performed  by  the 
survivor  or  survivors  of  them  for  the  time 
being.  The  latter  provision  applies  only  to 
trusts  coming  into  operation  after  1881. 

A  trustee  cannot  delegate  his  authority  (as 
such)  without  express  permission  ;  he  must 
exercise  the  utmost  diligence  in  carrying  out 
the  trust,  for  such  is  his  only  protection  from 
liability  ;  but  "  the  law  requires  of  a  trustee 
' '  no  higher  degree  of  diligence  in  the  execu- 
"  tion  of  his  office  than  a  man  of  ordinary 
"  prudence  would  exercise  in  the  manage- 
"  ment  of  his  own  private  affairs"  [Lord 
Watson]  ;    as  a  general  rule  he  cannot   be 


allowed  any  remuneration— he  must  not 
make  a  profit  out  of  his  trust ;  but  there  are 
exceptions  to  this  rule  ;  a  trustee  may  be 
remunerated  (i)  under  an  express  or  implied 
provision  in  the  instrument  creating  the 
trust,  (2)  under  an  express  contract  with  the 
cestui  que  trust,  (3)  when  allowed  by  the  Court, 
and  under  certain  other  special  circum- 
stances. He  must  not,  under  ordinary 
circumstances,  purchase  any  part  of  the  trust 
estate  ;  to  this  also  there  are  a  few  exceptions ; 
(i)  when  the  sale  is  by  public  auction,  and 
the  trustee  has  obtained  the  leave  of  the 
Court  to  bid,  (2)  when  the  cestui  que  trust 
commences  the  negotiations  for  sale,  and  the 
trustee  acting  bond  fide  gives  a  proper  price, 
i.e.,  full  market  price. 

A  trustee  must  keep  and  render  proper 
accounts,  and  the  cestui  que  trust  is  entitled  to 
examine  the  same. 

The  Trustee  Act  1893  consolidates  a 
number  of  the  enactments  relating  to 
trustees,  as  regards  investments,  the  appoint- 
ment of  new  trustees,  and/or  separate  sets  of 
trustees  for  distinct  parts  of  the  trust  pro- 
perty, powers  of  trustees  as  to  {a)  purchase 
and  sale  of  property,  [h)  compromises  and 
submissions  to  arbitration,  &c.,  &c. 

The  Judicature  Act  1873  provided  that  no 
claim  of  a  cestui  que  trust  against  a  trustee  for 
any  property  held  on  any  express  trust,  or  in 
respect  of  any  breach  of  such  trust,  should 
be  held  to  be  barred  by  any  Statute  of  Limi- 
tations, but  section  8  of  the  Trustee  Act  1888 
has  effected  a  material  alteration  in  this  rule 
of  law,  providing  i7iter  alia  that  a  trustee  may 
have  all  rights  and  privileges  conferred  by 
any  Statute  of  Limitation  in  the  like  manner 
and  to  the  like  extent  as  if  he  had  not  been  a 
trustee,  provided  that  in  the  action  in  which 
the  Statute  is  so  pleaded  the  claim  (i)  is 
not  founded  upon  any  fraud  or  fraudulent 
breach  of  trust  to  which  the  trustee  was  a 
party  or  privy,  or  (2)  is  not  to  recover  trust  pro- 
perty or  the  proceeds  thereof  (a)  still  retained 
by  the  trustee,  or  {b)  previously  received  by 
the  trustee  and  converted  to  his  use. 

The  term  "trustee"  in  the  Act  of  1888 
includes  an  executor  or  administrator,  and  a 
trustee  whose  trust  arises  by  construction  or 
implication  of  law,  as  well  as  an  express 
trustee,  but  it  does   not  include  the  official 


Trustl 


511 


[Trustee 


trustee  of  charitable  fundi=: ;  and  the  pro- 
visions of  the  Act  relating  to  a  trustee 
apply  as  well  to  several  joint  trustees  as  to  a 
sole  trustee. 

The  directors  of  the  Lands  Allotment 
Company  applied  moneys  of  the  company  to 
an  ultra  vires  purpose,  but  without  any  fraud. 
As  more  than  six  years  had  elapsed  before 
an  action  was  brought,  the  claim  against 
them  was  held  to  be  barred  by  the  Act  of 
1888. 

Summary  of  a  Trustee's  duty  jor  his  own 
guidance. 

i)  Terms  of  his  trust. 

{a)  Learn    them    or     refer    to    them 
periodically. 

{b)  Adhere  strictly  to  them. 

(2)  Exercise  such  prudence  and  diligence 
in  connection  with  the  trust  as  he 
would  in  connection  with  his  own 
affairs. 

(3)  Observe  the  investment  powers. 

(4)  Keep  proper  accounts  and  be  ready 
and  willing  to  afford  information  to 
the  cestui  que  trust  when  required. 

(5)  Make  no  profit  out  of  the  trust,  save 
the  authorised  remuneration,  if  any. 

(6)  Co-operate  with  his  co-trustees,  if 
any. 

(7)  When  in  doubt,  protect  himself  by 
an  application  to  the  Court  for 
directions. 

[See  Breach  of  Trust,  Deed  of  Arrangement, 
Executor,  Fraudulent  Conveyances,  &c.. 
Judicial  Trustees  Act  1896,  Trust  Invest- 
ments.) 

Trust  Deed. — One  of  the  most  frequent  modes 
of  issuing  debentures  by  a  company  is  to 
secure  same  by  a  trust  deed  (sometimes  called 
a  covering  deed),  which  usually  conveys  or 
assigns,  or  creates  a  charge  upon,  in  favour 
of  trustees,  all  or  some  part  of  the  company's 
property,  upon  trust,  to  permit  the  company 
to  carry  on  its  business,  under  stated  condi- 
tions, until  default  is  made,  either  in  respect 


of  payment  of  principal  or  interest  secured 
thereby,  or  on  the  breach  of  any  other 
condition  therein  contained. 

On  such  default,  the  deed  generally 
provides  for  the  entry  of  the  trustees, 
with  a  power  of  sale,  and  liberty  out  of  the 
proceeds  to  pay  off  the  debentures  with 
interest  and  costs,  and  to  hold  the  surplus,  if 
any,  in  trust  for  the  company.  Provision  is 
also  made,  as  a  rule,  for  the  carrying  on  of 
the  business  by  the  trustees  (in  case  of  entry) 
or  by  a  receiver  appointed  by  them,  and  such 
other  powers  and  privileges  as  may  be  con- 
sidered necessary  for  the  due  protection  of 
the  debenture  holders. 

The  main  advantages  of  a  trust  deed  to  the 
debenture  holders,  as  compared  with  deben- 
tures not  so  secured,  are  : — 

(i)  On  default,  there  are  trustees  ready  to 
act  for  the  protection  of  the  debenture 
holders.  This  is  more  convenient 
and  effective  than  (i)  independent 
action  on  the  part  of  several  debenture 
holders,  or  (2)  action  which  is  depen- 
dent upon  resolutions  passed  at  meet- 
ings of  debenture  holders. 

(2)  The  rights  of  the  debenture  holders 
are  more  clearly  defined  in  a  trust 
deed  than  is  otherwise  the  case,  and 
generally  the  trustees  have  certain 
rights  prescribed  as  regards  the 
periodical  inspection  of  the  books, 
the  right  to  nominate  directors,  &c., 
although  default  may  not  have  been 
made  in  respect  of  any  of  the  con- 
ditions of  the  debentures  or  trust 
deed. 

(3)  The  trustees  invariably  possess  the 
legal  estate  of  an  important  part  of  the 
company's  property,  e.g.,  freeholds 
and  leaseholds  ;  thus,  to  this  extent, 
they  ensure  their  priority  by  effectually 
protecting  the  debenture  holders 
against  the  danger  of  having  their 
security  postponed  to  the  claims  of 
those  holding  specific  mortgages 
granted  subsequently.  {See  Covering 
Debentures,  Debentures.) 

Trustee. -Sf^  Trust. 
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Trustee  in  Bankruptcy.— 

Appointment. 
Gazette  notice. 
Security  (special  article). 
Remuneration. 
Sundry  matters  :— 

Property  divisible  amongst  creditors. 

Discovery,  Examination,  &c. 

Exemption  from  stamp  duty. 

Control  by  Board  of  Trade. 

Committee  of  Inspection  (special  article). 

Powers  (rights):  — 

Without  sanction  of  committee. 

With  such  sanction. 

Disclaimer  (special  article). 

General. 
Duties : — 

Moneys. 

Directions  of  the  Court,  Committee,  &c. 

Proofs. 

Dividends. 

Accounts  and  audit. 
Creditors'  rights : — 

As  regards  accounts. 

As  regards  meetings. 
Removal. 
Release. 

Appointment. — Where  a  debtor  is  adjudged 
bankrupt,  or  the  creditors  have  resolved 
that  he  be  adjudged  bankrupt,  the  creditors 
may,  by  ordinary  resolution,  appoint  some 
fit  person,  whether  a  creditor  or  not,  to  fill 
the  office  of  trustee  of  the  property  of  the 
bankrupt ;  or  they  may  resolve  to  leave  his 
appointment  to  the  committee  of  inspection. 

Note. — A  person  holding  special  proxies 
to  vote  for  the  appointment  of  himself  as 
trustee  may  use  the  said  proxies  and  vote 
accordingly.  (1883  Act,  ist  Schedule,  Rule 
26.) 

The  person  appointed  trustee  shall  give 
security,  in  manner  prescribed  {see  title 
Security),  to  the  satisfaction  of  the  Board  of 
Trade,  and  the  Board,  if  satisfied  with  the 
security,  shall  certify  that  his  appointment 
has  been  duly  made,  unless  they  object  to 
the  appointment  on  the  ground  that  it  has 
not  been  made  in  good  faith  by  a  majority 
in  value  of  the  creditors  voting,  or  that  the 
person  appointed  is  not  fit  to  act  as  trustee, 
or  that  his  connection  with  or  relation  to  the 
bankrupt  or  his  estate,  or  any  particular 
creditor,  makes  it  difficult  for  him  to  act  with 
impartiality  in  the  interests  of  the  creditors 
generally. 


Provided  that  where  the  Board  make  any 
such  objection  they  shall,  if  so  requested  by 
a  majority  in  value  of  the  creditors,  notify  the 
objection  to  the  High  Court,  and  thereupon 
the  High  Court  may  decide  upon  its  validity. 
(1883  Act,  section  21.) 

With  regard  to  solicitation  for  proxies  in 
order  to  obtain  the  appointment  of  trustee, 
see  title  Remuneration  {below). 

It  shall  be  sufficient  reason  for  refusing  to 
certify  the  appointment  of  a  person  as  trustee 
that  in  any  other  proceeding  under  the  Acts 
such  person  has  either  been  removed  for  mis- 
conduct or  neglect  of  duties,  or  has  failed  or 
neglected  without  good  cause  shown  by  him 
to  render  his  accounts  for  audit  for  two 
months  after  the  date  by  which  the  same 
should  have  been  rendered,  or  has  otherwise 
failed  to  comply  with  any  order  of  the  Board 
of  Trade.  (Rules  300  and  301,  1890  Act, 
section  4.) 

A  person  was  appointed  trustee  by  the 
creditors  on  the  faith  of  his  representation 
that  he  was  a  Chartered  Accountant.  The 
Board  of  Trade  finding  this  to  be  untrue 
refused  to  certify  the  appointment,  and  the 
creditors  elected  another  person.  (Bank- 
ruptcy Report  for  1903.) 

When  the  appointment  of  a  trustee  is 
certified,  notice  of  his  appointment  shall 
forthwith  be  gazetted  by  the  Board  of  Trade, 
and  a  certificate  of  the  appointment  shall  be 
sent  by  the  Board  of  Trade  to  the  Registrar. 
The  appointment  of  a  trustee  shall  take  effect 
as  from  the  date  of  the  certificate.  The 
trustee  shall  also  forthwith  insert  notice  of 
his  appointment  in  a  local  paper.  The 
expense  of  such  gazetting  and  notice  shall 
be  borne  by  the  trustee,  and  may  be  charged 
by  him  against  the  estate.  (Rule  298.) 
Although  the  appointment  of  a  trustee  takes 
effect  from  the  date  of  the  certificate  of  the 
Board  of  Trade  (1883  Act,  section  21),  the 
trustee's  title  relates  back.  [See  Relation 
Back.)  A  certificate  of  the  Board  of  Trade 
that  a  person  has  been  appointed  trustee 
under  the  1883  Act  is  conclusive  evidence  of 
his  appointment.  (Section  138.)  The 
Official  Receiver  shall  not  be  the  trustee 
of  the  bankrupt's  property,  except  under  the 
following  circumstances  : — 

(i)  Until  a  trustee  has  been  appointed  by 
the  creditors  (section  54) ;  during  any 
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vacancy  (section  87) ;  and  after  the 
release  of  the  (creditor's)  trustee  (sec- 
tion 82). 

(2)  Subject  to  the  power  of  the  creditors 
by  special  resolution  to  appoint  their 
own  trustee,  the  Official  Receiver  acts 
as  trustee  in  small  bankruptcies. 
(Section  121.)  Subject  to  the  power 
of  the  creditors  by  ordinary  resolution 
to  appoint  their  own  trustee,  the 
Official  Receiver  acts  as  trustee  of  the 
estate  of  a  deceased  insolvent.  (1883 
Act,  section  125  ;  1890  Act,  section 
21.) 

Note. — There  is  nothing  to  prevent 
the  Official  Receiver  from  acting  as 
trustee,  under  a  composition  or  scheme 
of  arrangement,  and  Rule  209  pro- 
vides that  in  certain  cases  he  is  to  act 
ex  officio  as  trustee  under  compositions 
and  schemes. 

All  expressions  in  the  Bankruptcy  Acts 
referring  to  the  trustee  under  a  bankruptcy 
unless  the  context  otherwise  requires,  or  the 
Acts  otherwise  provide,  include  the  Official 
Receiver  when  acting  as  trustee  (1883  ^ct, 
section  68.) 

If  a  trustee  is  not  appointed  by  the  credi- 
tors within  four  weeks  from  the  date  of  the 
adjudication,  or  in  the  event  of  negotiations 
for  a  composition  or  scheme  pending  at  the 
expiration  of  those  four  weeks,  then  within 
seven  days  from  the  close  of  those  negotia- 
tions by  the  refusal  of  the  creditors  to  accept, 
or  of  the  Court  to  approve,  the  composition 
or  scheme,  the  Official  Receiver  shall  report 
the  matter  to  the  Board  of  Trade,  and  there- 
upon the  Board  of  Trade  shall  appoint  some 
fit  person  to  be  trustee  of  the  bankrupt's 
property,  and  shall  certify  the  appointment. 

Provided  that  the  creditors  or  the  com- 
mittee of  inspection  (if  so  authorised  by 
resolution  of  the  creditors)  may,  at  any 
subsequent  time,  if  they  think  fit,  appoint  a 
trustee,  and  on  the  appointment  being  made 
and  certified  the  person  appointed  shall 
become  trustee  in  the  place  of  the  person 
appointed  by  the  Board  of  Trade. 

When  a  debtor  is  adjudged  bankrupt, 
after  the  first  meeting  of  creditors  has  been 
held,  and  a  trustee  has  not  been  appointed 
prior     to     the     adjudication,    the     Official 


Receiver  shall  forthwith  summon  a  meeting 
of  creditors  for  the  purpose  of  appointing  a 
trustee.     (1883  Act,  section  21.) 

The  creditors  may,  if  they  think  fit, 
appoint  more  persons  than  one  to  the  office 
of  trustee,  and  when  more  persons  than  one 
are  appointed,  they  shall  declare  whether 
any  act  required  or  authorised  to  be  done  by 
the  trustee  is  to  be  done  by  all  or  any  one  or 
more  of  such  persons,  but  all  such  persons 
are  in  this  Act  included  under  the  term 
"  trustee,"  and  shall  be  joint  tenants  of  the 
property  of  the  bankrupt. 

The  creditors  may  also  appoint  persons  to 
act  as  trustees  in  succession  in  the  event  of 
one  or  more  of  the  persons  first  named 
declining  to  accept  the  office  of  trustee,  or 
failing  to  give  security,  or  not  being  approved 
of  by  the  Board  of  Trade.  (1883  Act, 
section  84.) 

If  a  vacancy  occurs  in  the  office  of  a 
trustee,  the  creditors  in  general  meeting  may 
appoint  a  person  to  fill  the  vacancy,  and 
thereupon  the  same  proceedings  shall  be 
taken  as  in  the  case  of  a  first  appointment. 

The  Official  Receiver  shall,  on  the  requisi- 
tion of  any  creditor,  summon  a  meeting  for 
the  purpose  of  filling  any  such  vacancy. 

If  the  creditors  do  not,  within  three  weeks 
after  the  occurrence  of  a  vacancy,  appoint  a 
person  to  fill  the  vacancy,  the  Official 
Receiver  shall  report  the  matter  to  the  Board 
of  Trade,  and  the  Board  may  appoint  a 
trustee,  but  in  such  case  the  creditors  or 
committee  of  inspection  shall  have  the  same 
power  of  appointing  a  trustee  as  in  the  case 
of  a  first  appointment.    (1883  Act,  section  87.) 

No  defect  or  irregularity  in  the  appoint- 
ment of  a  trustee  shall  vitiate  any  act  done 
in  good  faith.      (1883  Act,  section  143.) 


Remuneration. — Where  the  creditors  appoint 
any  person  to  be  trustee  of  a  debtor's  estate, 
his  remuneration  (if  any)  shall  be  fixed  by  an 
ordinaa^^esolution  of  the  creditors,  or,  if  the 
creditors  so  resolve,  by  the  committee  of 
inspection,  and  shall  be  in  the  nature  of  a 
commission  or  percentage,  of  which  one  part 
shall  be  payable  on  the  amount  realised,  after 
deducting  any  sums  paid  to  secured  creditors 
out  of  the  proceeds  of  their  securities,  and 
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the  other  part  on  the  amount  distributed  in 
dividend.     (1883  Act,  section  72.) 

The  creditors,  or,  as  the  case  may  be,  the 
committee  of  inspection,  in  voting  the  re- 
muneration of  the  trustee,  shall  distinguish 
between  the  commission  or  percentage  pay- 
able on  the  amount  realised,  and  the  com- 
mission or  percentage  payable  on  the  amount 
distributed  in  dividend.     (Rule  305.) 

In  calculating  the  percentage  payable  on 
the  amount  realised,  assets  realised  by  the 
Official  Receiver,  sums  paid  to  secured 
creditors  (in  respect  of  their  securities),  and 
moneys  expended  in  carrying  on  the  trade  or 
business  must  be  deducted  from  the  total 
receipts.  The  percentage  payable  on  divi- 
dends must  not  be  charged  until  the  dividend 
is  in  course  of  payment.  (Board  of  Trade 
Regulations). 

The  resolution  of  the  creditors  shall  express 
what  expenses  the  remuneration  is  to  cover, 
and  no  liabihty  shall  attach  to  the  bankrupt's 
estate,  or  to  the  creditors,  in  respect  of  any 
expenses  which  the  remuneration  is  expressed 
to  cover.     (1883  Act,  section  72.) 

The  trustee  is  not  entitled  to  make  a  profit 
charge  in  respect  of  keeping  possession  of  the 
debtor's  estate,  but  only  to  charge  the  amount 
actually  paid .    (Board  of  Trade  Regulations . ) 

Where  a  trustee  receives  remuneration  for 
his  services  as  such,  no  payment  will  be 
allowed  in  his  accounts  in  respect  of  the 
performance  by  any  other  person  of  the 
ordmary  duties  which  are  required  by  statute 
or  rules  to  be  performed  by  himself.  When 
the  trustee  is  a  solicitor  he  may  contract  that 
the  remuneration  of  his  services  as  trustee 
shall  include  all  professional  services.  (1883 
Act,  section  73.) 

Where  either  the  trustee  or  his  firm  acts 
as  auctioneer  or  valuer  no  special  charge  for 
such  services  will  be  allowed.  (Board  of 
Trade  Regulations.) 

The  trustee's  remuneration  is  not  a  taxable 
charge.     (1883  Act,  section  73)^>fct^.;>^ 

The  cost  of  the  premium  upon  a  trustee's 
guarantee  bond  will  not  be  allowed  against 
the  estate  unless  such  charge  has  been 
specially  approved  by  the  creditors  or  by  the 
committee  of  inspection  in  those  cases  in 
which  the  committee  have  power  to  fix  the 


trustee's     remuneration.        (But     see     title 
Security.) 

If  one-fourth  in  number  or  value  of 
creditors  dissent  from  the  resolution  of  the 
creditors,  or  the  bankrupt  satisfies  the  Board 
of  Trade  that  the  remuneration  is  unnecess- 
arily large,  the  Board  of  Trade  shall  fix  the 
amount  of  the  remuneration.  (1883  Act, 
section  72.) 

Where  a  trustee  acts  without  remuneration 
he  shall  be  allowed,  out  of  the  bankrupt's 
estate,  such  proper  expenses  incurred  by  him 
in  or  about  the  proceedings  of  the  bankruptcy 
as  the  creditors  may,  with  the  sanction  of  the 
Board  of  Trade  approve.  (1890  Act,  section 
I5-) 

In  any  case  where  the  Board  of  Trade 
appoint  a  trustee  [see  Appointment  supra)  he 
shall  be  paid  out  of  the  estate  of  the  bankrupt 
such  remuneration  as  the  Board  of  Trade 
shall  determine.     (Rule  307.) 

A  trustee  shall  not,  under  any  circum- 
stances whatever,  make  any  arrangement  for 
or  accept  from,  the  bankrupt,  or  any  solicitor, 
auctioneer,  or  any  other  person  that  may  be 
employed  about  a  bankruptcy,  any  gift, 
remuneration,  or  pecuniary  or  other  con- 
sideration or  benefit  whatever  beyond  the 
remuneration  fixed  by  the  creditors  and  pay- 
able out  of  the  estate,  nor  shall  he  make  any 
arrangement  for  giving  up,  or  give  up  any 
part  of  his  remuneration,  either  as  receiver, 
manager,  or  trustee  to  the  bankrupt,  or  any 
solicitor  or  other  person  that  may  be  employed 
about  a  bankruptcy.     (1883  Act,  section  72.) 

Whsre  it  appears  to  the  satisfaction  of  the 
Court  that  any  solicitation  has  been  used  by 
or  on  behalf  of  a  trustee  in  obtaining  proxies 
or  in  procuring  the  trusteeship  except  by  the 
direction  of  a  meeting  of  creditors,  the  Court 
shall  have  power,  if  it  thinks  fit,  to  order 
that  no  remuneration  shall  be  allowed  to  the 
person  by  whom  or  on  whose  behalf  such 
solicitation  may  have  been  exercised,  not- 
withstanding any  resolution  of  the  committee 
of  inspection  or  of  the  creditors  to  the  con- 
trary.    (1883  Act,  ist  Schedule,  Rule  20.) 

The  vote  of  the  trustee,  or  of  his  partner, 
clerk,  solicitor,  or  solicitor's  clerk,  either  as 
creditor  or  as  proxy  for  a  creditor  shall  not 
be  reckoned   in    the   majority   required  for 
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passing  any  resolution  affecting  the  remu- 
neration (or  conduct)  of  the  trustee.  (1883 
Act,  section  88.) 

Where  the  trustee's  remuneration  has  been 
fixed  by  resolution,  and  the  trustee  has  per- 
formed his  duties  in  whole  or  part  in  pur- 
suance of  that  resolution,  it  amounts  to  a 
contract  which  neither  the  creditors  nor  the 
committee  of  inspection  have  any  power  to 
alter.  If  under  such  circumstances  it  is 
desired  to  rectify  the  basis  of  the  remunera- 
tion, application  must  be  made  to  the  Court. 
{Re  Marsden,  1892.) 


Property  divisible  amongst  Creditors. — The 
trustee  shall,  as  soon  as  may  be,  take  posses- 
sion of  the  deeds,  books,  and  documents  of 
the  bankrupt,  and  all  other  parts  of  his  pro- 
perty capable  of  manual  delivery.  (1883 
Act,  section  50.) 

Note. — In  the  Bankruptcy  Acts,  unless  the 
context  otherwise  requires,  "property"  in- 
cludes money,  goods,  things  in  action,  land, 
and  every  description  of  property,  whether 
real  or  personal,  and  whether  situate  in 
England  or  elsewhere  ;  also  obligations,  ease- 
ments, and  every  description  of  estate, 
interest  and  profit,  present  or  future,  vested 
or  contingent,  arising  out  of,  or  incident  to, 
property  as  above  defined.  (1883  Act,  sec- 
tion 168.) 

Section  44  of  the  Act  provides  : — 
The    property    of     a     bankrupt    divisible 
amongst  his  creditors,  and  referred  to  in  the 
Bankruptcy   Acts   as    the    property    of    the 
bankrupt,  does  not  comprise  the  following  : — 

(i)  Property  held  by  the  bankrupt  on 
trust  for  any  other  person. 

Note. — This  wil  include  goods  in 
the  bankrupt's  possession  as  factor, 
the  property  in  such  a  case,  where 
capable  of  being  traced  (though  its 
character  be  changed),  belonging  to 
the  bankrupt's  principal. 

(2)  The  tools  (if  any)  of  his  trade,  and  the 
necessary  wearing  apparel  and  bedding 
of  himself,  his  wife  and  children, 
to  a  value,  inclusive  of  tools  and 
apparel  and  bedding,  not  exceeding 
twenty  pounds  in  the  whole  (these  are 


sometimes  referred  to  as  the  Excepted 
Articles). 

Note. —  Apparently  the  "tools  of 
trade"  for  this  purpose  include  only 
such  implements  as  would  be  neces- 
sary to  enable  a  working  man  to  earn 
his  living,  and  do  not  extend  to 
"  plant."  It  has  been  decided  that  a 
printing  press  is  not  a  tool. 

The  personal  earnings  of  a  bankrupt  do 
not  vest  in  his  trustee,  but  a  recent  decision 
justifies  the  assumption  that  only  such  part 
of  the  earnings  as  are  "  reasonably  neces- 
sary "  to  maintain  the  bankrupt  and  his 
family  are  within  the  exception.  A  fortiori, 
if  the  bankrupt  before  his  discharge  becomes 
possessed  periodically  of  an  amount  in  excess 
of  his  requirements,  such  earnings  might  be 
made  available  for  creditors  by  obtaining  an 
order  under  section  53.  {Re  Graydon,  1895; 
Re  Rogers,  1894.) 

In  the  event  of  the  death  of  a  bankrupt  his 
trustee  cannot  exercise  a  general  power  of 
appointment  which  was  vested  in  the  de- 
ceased {Re  Nicholls,  1895),  nor  does  the  right 
of  a  husband  to  administer  his  wife's  estate 
pass  to  his  trustee  in  bankruptcy.  {Re  Turner, 
1886.)     {See  title  Defaulter.) 

But  the  property  divisible  amongst  the 
bankrupt's  creditors  does  comprise  and  extend 
to  the  following  : — 

(i)  All  such  property  as  may  belong  to, 
or  be  vested  in,  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or 
may  be  acquired  by,  or  devolve  on, 
him  before  his  discharge.  {See  Undis- 
charged Bankrupt.) 

(2)  The  capacity  to  exercise,  and  to  take 
proceedings  for  exercising,  all  such 
powers  in  or  over  or  in  respect  of 
property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy 
or  before  his  discharge,  except  the 
right  of  7iomination  to  a  vacant  ecclesi- 
astical benefice.     {See  Advowson.) 

Note. — Rights  of  action  to  recover 
damages,  whether  in  respect  of  torts 
or  breaches  of  contract  resulting 
immediately  in  injuries  wholly  to  the 
person  or  feelings  of  the  bankrupt  by 
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way  of  mental  or  bodily  suffering,  do 
not  pass  to  the  trustee  or  creditors. 
{Stanton  v.  Collier,  1S54;  Beckham  v. 
Drake,  1849.) 

(3)  All  goods  being,  at  the  commencement 
of  the  bankruptcy,  in  the  possession, 
order,  or  disposition  of  the  bankrupt, 
in  his  trade  or  business,  by  the  consent 
and  permission  of  the  true  owner, 
under  such  circumstances  that  he  is 
the  reputed  owner  thereof;  provided 
that  things  in  action  other  than  debts 
due  or  growing  due  to  the  bankrupt  in 
the  course  of  his  trade  or  business 
shall  not  be  deemed  goods  within  the 
meaning  of  this  section.  [See  Reputed 
Ownership.) 

Where  a  bankrupt  is  a  beneficed  clergyman 
the  trustee  may  apply  for  a  sequestration  of 
the  profits  of  the  benefice 

The  bishop  of  the  diocese  in  which  the 
benefice  is  situate  may,  if  he  thinks  fit,  appoint 
to  the  bankrupt  such,  or  the  like  stipend  as 
he  might  by  law  have  appointed  to  a  curate 
duly  licensed  to  serve  the  benefice  in  case  the 
bankrupt  had  been  non-resident,  and  the 
sequestrator  shall  pay  the  sum  so  appointed 
out  of  the  profits  of  the  benefice  to  the  bank- 
rupt by  quarterly  instalments  while  he 
performs  the  duties  of  the  benefice. 

The  sequestrator  shall  also  pay  out  of  the 
profits  of  the  benefice  the  salary  payable  to 
any  duly  licensed  curate  of  the  church  of  the 
benefice  in  respect  of  duties  performed  by 
him  as  such  during  four  months  before  the 
date  of  the  receiving  order  not  exceeding  fifty 
pounds.     (1883  Act,  section  52.) 

Where  a  bankrupt  is  an  officer  of  the  army, 
or  navy,  or  an  officer  or  clerk,  or  otherwise 
employed  or  engaged  in  the  civil  service  of  i 
the  Crown,  the  trustee  shall  receive  for 
distribution  amongst  the  creditors  so  much  of 
the  bankrupt's  pay  or  salary  as  the  Court,  on 
the  application  of  the  trustee,  with  the 
consent  of  the  chief  officer  of  the  department 
under  which  the  pay  or  salary  is  enjoyed, 
may  direct.  Before  making  any  order  under 
the  subsection,  the  Court  shall"  communicate 
with  the  chief  officer  of  the  department  as  to 
the  amount,  time,  and  manner  of  the  payment 
to  the  trustee,  and  shall  obtain  the  written 


consent  of  the  chief  officer  to  the  terms  of 
such  payment. 

Where  a  bankrupt  is  in  receipt  of  a  salary 
or  income  other  than  as  aforesaid,  or  is 
entitled  to  any  half- pay  or  pension,  or  to  any 
compensation  granted  by  the  Treasury,  the 
Court,  on  the  application  of  the  trustee, 
shall  from  time  to  time  make  such  order  as 
it  thinks  just  for  the  payment  of  the  salary, 
income,  pension,  half-pay,  or  compensation^ 
or  of  any  part  thereof,  to  the  trustee  to  be 
applied  by  him  in  such  manner  as  the  Court 
may  direct. 

Nothing  in  this  section  shall  take  away  or 
abridge  any  power  of  the  chief  officer  of  any 
public  department  to  dismiss  a  bankrupt,  or 
to  declare  the  pension,  half-pay,  or  compen- 
sation of  any  bankrupt  to  be  forfeited. 
(Section  si) 

The  above  provisions  are  substantially 
the  same  as  those  in  sections  89  and  90  of  the 
Act  of  1869,  and  it  was  decided  under  that 
Act  that  in  order  to  come  within  these 
sections  the  payment  must  be  one  to  which 
the  bankrupt  had  a  legal  or  equitable  claim, 
and  thus  an  order  could  not  be  made  for  the 
payment  to  the  trustee  by  a  bankrupt  of  any 
portion  of  a  purely  voluntary  allowance  made 
to  him.     {Ex parte  Wicks,  iSd>i.) 

If  a  creditor  seeks  to  prove  in  an  English 
bankruptcy  he  must  bring  into  the  common 
fund  such  part  of  the  debtor's  estate  as 
he  has  already  received  abroad  {Selkrigg  v. 
Davies,  18 14),  except  property  to  which  he 
was  entitled  by  reason  of  a  lien  or  charge. 
{Re  Somes,  1896.) 

Until  a  trustee  is  appointed  the  Official 
Receiver  shall  be  the  trustee,  and  imme- 
diately on  a  debtor  being  adjudged  bankrupt 
the  property  of  the  bankrupt  (divisible 
amongst  his  creditors)  shall  vest  in  the 
trustee. 

On  the  appointment  of  a  (creditors') 
trustee  the  property  shall  forthwith  pass  to 
and  vest  in  the  trustee  appointed. 

Note. — The  making  of  a  receiving  order 
against  a  debtor  does  not  divest  him  of  his 
property,  but  merely  has  the  effect  of  pro- 
tecting it  pending  adjudication  or  the 
acceptance  of  a  composition  or  scheme  of 
arrangement. 
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The  property  of  the  bankrupt  shall  pass 
from  trustee  to  trustee,  including  under  that 
term  the  Official  Receiver  when  he  fills  the 
office  of  trustee,  and  shall  vest  in  the  trustee 
for  the  time  being  during  his  continuance  in 
office,  without  any  conveyance,  assignment, 
or  transfer  whatever. 

The  certificate  of  appointment  of  a  trustee 
shall,  for  all  purposes  of  any  law  in  force  in 
any  part  of  the  British  dominions  requiring 
registration,  enrolment,  or  recording  of 
conveyances  or  assignments  of  property,  be 
deemed  to  be  a  conveyance  or  assignment  of 
property,  and  may  be  registered,  enrolled, 
and  recorded  accordingly.  (1883  Act, 
section  54.) 

The  trustee  shall,  in  relation  to  and  for 
the  purpose  of  acquiring  or  retaining 
possession  of  the  property  of  the  bankrupt, 
be  in  the  same  position  as  if  he  were  a 
receiver  of  the  property  appointed  by  the 
High  Court,  and  the  Court  may,  on  his 
application,  enforce  such  acquisition  or 
retention  accordingly. 

Where  any  part  of  the  property  of  the 
bankrupt  consists  of  stocks,  shares  in  ships, 
shares,  or  any  other  property  transferable  in 
the  books  of  any  company,  office,  or  person, 
the  trustee  may  exercise  the  right  to  transfer 
the  property  to  the  same  extent  as  the 
bankrupt  might  have  exercised  it  if  he  had 
not  become  bankrupt. 

Where  any  part  of  the  property  of  the 
bankrupt  is  of  copyhold  or  customary  tenure, 
or  is  any  like  property  passing  by  surrender 
and  admittance,  or  in  any  similar  manner, 
the  trustee  shall  not  be  compellable  to  be 
admitted  to  the  property,  but  may  deal  with 
it  in  the  same  manner  as  if  it  had  been 
capable  of  being,  and  had  been,  duly  sur- 
rendered or  otherwise  conveyed  to  such  uses 
as  the  trustee  may  appoint ;  and  any 
appointee  of  the  trustee  shall  be  admitted  to, 
or  otherwise  invested  with,  the  property 
accordingly. 

Where  any  part  of  the  property  of  the 
bankrupt  consists  of  things  in  action,  such 
things  shall  be  deemed  to  have  been  duly 
assigned  to  the  trustee. 

Note. — No  person  can  have  any  lien  on 
the  debtor's  books  as  against  the  Official 
Receiver  or  trustee  ;  but  this  does  not  apply 


to  an  assignment  of  book  debts  to  a  bond  fide 
purchaser,  for  in  such  a  case  the  assignment 
of  the  debts  carries  with  it  the  books  in 
which  they  are  recorded.     {Re  White,  1884.) 

Any  treasurer  or  other  officer,  or  any 
banker,  attorney,  or  agent  of  a  bankrupt, 
shall  pay  and  deliver  to  the  trustee  all  money 
and  securities  in  his  possession  or  power,  as 
such  officer,  banker,  attorney,  or  agent, 
which  he  is  not  by  law  entitled  to  retain  as 
against  the  bankrupt  or  the  trustee.  If  he 
does  not  he  shall  be  guilty  of  a  contempt  of 
Court,  and  may  be  punished  accordingly 
on  the  application  of  the  trustee.  (1883  Act, 
section  50.) 

Where  the  debtor  at  the  date  of  the 
receiving  order  has  an  account  at  a  bank, 
such  account  shall  not  be  withdrawn  until 
the  expiration  of  seven  days  from  the  day 
appointed  for  the  first  meeting  of  creditors, 
unless  the  Board  of  Trade,  for  the  safety  of 
the  account  or  for  some  other  sufficient  cause, 
order  the  withdrawal  of  the  account.  (1883 
Act,  section  74.) 

The  trustee  will  not  be  held  liable  for  the 
default  of  agents  who  have  been  selected 
with  care  and  employed  in  accordance  with 
common  usage.     [Ex  parte  Belchier,  1754.) 

With  regard  to  money  paid  by  a  debtor 
(after  committing  an  act  of  bankruptcy)  to 
his  solicitor  or  accountant  in  respect  of 
services  rendered  in  connection  with  an 
abortive  private  arrangement  with  his 
creditors,  see  title  Deed  of  Arrangement. 


.Discovery,  Examination,  &-c. — The  Court 
may,  on  the  application  of  the  Official 
Receiver  or  trustee,  at  any  time  after  a 
receiving  order  has  been  made  against  a 
debtor,  summon  before  it  the  debtor  or  his 
wife,  or  any  person  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or 
effects  belonging  to  the  debtor,  or  supposed 
to  be  indebted  to  the  debtor,  or  any  person 
whom  the  Court  may  deem  capable  of  giving 
information  respecting  the  debtor,  his  deal- 
ings or  property,  and  the  Court  may  require 
any  such  person  to  produce  any  documents 
in  his  custody  or  power  relating  to  the  debtor, 
his  dealings  or  property.  If  any  person  so 
summoned,  after   having    been    tendered    a 
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reasonable  sum,  refuses  to  come  before  the 
Court  at  the  time  appointed,  or  refuses  to 
produce  any  such  document,  having  no 
lawful  impediment  made  known  to  the  Court 
at  the  time  of  its  sitting  and  allowed  by  it, 
the  Court  may,  by  warrant,  cause  him  to  be 
apprehended  and  brought  up  for  examination. 

The  Court  may  examine  on  oath,  either  by 
word  of  mouth  or  by  written  interrogatories, 
any  person  so  brought  before  it  concerning 
the  debtor,  his  dealings  or  property. 

If  any  person  on  examination  before  the 
Court  admits  that  he  is  indebted  to  the 
debtor,  the  Court  may,  on  the  application  of 
the  Official  Receiver  or  trustee,  order  him  to 
pay  to  the  Official  Receiver  or  trustee  at 
such  time  and  in  such  manner  as  to  the 
Court  seems  expedient,  the  amount  admitted, 
or  any  part  thereof,  either  in  full  discharge 
of  the  whole  amount  in  question  or  not,  as 
the  Court  thinks  fit,  with  or  without  costs  of 
the  examination. 

If  any  person  on  examination  before  the 
Court  admits  that  he  has  in  his  possession 
any  property  belonging  to  the  debtor,  the 
Court  may,  on  the  application  of  the  Official 
Receiver  or  trustee,  order  him  to  deliver  to 
the  Official  Receiver  or  trustee  such 
property,  or  any  part  thereof,  at  such  time  and 
in  such  manner  and  on  such  terms  as  to  the 
Court  may  seem  just. 

The  Court  may,  if  it  think  fit,  order  that 
any  person  who,  if  in  England,  would  be 
liable  to  be  brought  before  it  under  this 
section,  shall  be  examined  in  Scotland  or 
Ireland,  or  in  any  other  place  out  of 
England.     (1883  Act,  section  27.) 

Note. — The  provisions  of  this  section  have 
been  held  not  to  apply  to  orders  for  the 
administration  of  the  estates  of  deceased 
insolvents.     {Re  Hewitt,  188^.} 


Exemption  from  Stamp  Duty. — Section  144  of 
the  Act  of  1883  provides  that  every  deed,  con- 
veyance, assignment,  surrender,  admission, 
or  other  assurance  relating  solely  to  free- 
hold, leasehold,  copyhold,  or  customary 
property,  or  to  any  mortgage,  charge,  or 
other  incumbrance  on,  or  any  estate,  right, 
or  interest  in,  any  real  or  personal  property 
which  is  part  of  the  estate  of  any  bankrupt, 
and  which  after  the  execution   of  the  deed ,    I 


conveyance,  assignment,  surrender,  admis- 
sion, or  other  assurance,  either  at  law  or  in 
equity,  is  or  remains  the  estate  of  the  bank- 
rupt or  of  the  trustee  under  the  bankruptcy, 
and  every  power  of  attorney,  proxy,  paper, 
writ,  order,  certificate,  affidavit,  bond,  or 
other  instrument  or  writing  relating  solely  to 
the  property  of  any  bankrupt,  or  to  any 
proceeding  under  any  bankruptcy,  shall  be 
exempt  from  stamp  duty,  except  in  respect 
of  fees  under  the  Act. 

This  provision  applies  i7iter  alia  to  receipts 
given  by  trustees,  receipts  given  by  creditors 
for  dividends,  receipts  for  costs  payable  for 
work  done  for  the  trustee,  and  cheques 
drawn  on  a  Banking  Account  kept  solely 
for  the  purposes  of  bankrupts'  estates. 
(Board  of  Trade  Regulations.) 

Where  a  local  Bank  Account  has  been 
sanctioned,  a  trustee  should  therefore  make 
application  for  an  unstamped  Cheque  Book. 

For  the  purposes  of  section  144  of  the  Act 
"  bankruptcy  "  shall  include  any  proceeding 
under  the  Act,  whether  before  or  after 
adjudication,  and  whether  an  adjudication 
is  made  or  not,  and  "bankrupt"  shall 
include  any  debtor  proceeded  against  under 
the  Act.     (Rule  60  ) 


Control  by  Board  of  Trade.- -The  Board 
shall  take  cognisance  of  the  conduct  of 
trustees,  and  in  the  event  of  any  trustee  not 
faithfully  performing  his  duties,  and  duly 
observing  all  the  requirements  imposed  on 
him  by  the  statute,  rules,  or  otherwise,  with 
respect  to  the  performance  of  his  duties,  or  in 
the  event  of  any  complaint  being  made  to  the 
Board  by  any  creditor  in  regard  thereto,  the 
Board  shall  inquire  into  the  matter  and  take 
such  action  thereon  as  may  be  deemed 
expedient. 

The  Board  may  at  any  time  require  any 
trustee  to  answer  any  enquiry  made  by  them 
in  relation  to  any  bankruptcy  in  which  the 
trustee  is  engaged,  and  may,  if  the  Board 
think  fit,  apply  to  the  Court  to  examine  on 
oath  the  trustee  or  any  other  person  con- 
cerning the  bankruptcy.  The  Board  may 
also  direct  a  local  investigation  to  be  made 
of   the   books   and   vouchers   of  the  trustee 
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(1883  Act,  section  91). 
of  Court,  &c.,  below.) 


{See  also  Directions 


Powers. — Subject  to  the  provisions  of  the 
Bankruptcy  Acts,  the  trustee  may,  upon  his 
own  responsibility,  do  all  or  any  of  the 
following  things  :  — 

(i)  Sell  all  or  any  part  of  the  property  of 
the  bankrupt  (including  the  goodwill 
of  the  business,  if  any,  and  the  book 
debts  due,  or  growing  due,  to  the 
bankrupt)  by  public  auction  or  private 
contract,  with  power  to  transfer  the 
whole  thereof  to  any  person  or 
company,  or  to  sell  the  same  in 
parcels. 

Note. — The  trustee  is  accountable 
for  the  proceeds  of  every  auction  sale 
authorised  by  him  (Rule  295),  and  the 
gross  proceeds  are  to  be  recovered  from 
the  auctioneers  and  included  under 
the  head  of  receipts  in  the  Cash  Book, 
credit  being  taken  for  the  auctioneer's 
disbursements  and  charges,  as  pay- 
ments, when  such  charges,  &c.,  have 
been  duly  taxed.  The  auctioneer's 
Sale  Accounts  must  in  all  cases  be 
forwarded  with  the  accounts  for  audit. 
In  the  case  of  any  sale  by  private 
contract  the  account  should  show 
the  name,  address,  and  occupation  of 
the  purchaser,  and  the  mode  in  which 
the  amount  of  the  purchase-money 
has  been  arrived  at.  (Board  of  Trade 
Regulations.) 

The  bankrupt's  property  may  be 
sold  to  the  bankrupt  himself.  {Kitson 
V.  Hardwick,  1872.) 

A  purchaser  of  the  goodwill  of  a 
bankrupt's  business  from  his  trustee 
cannot  restrain  the  bankrupt  from 
bond  fide  re-commencing  business  and 
soliciting  his  former  customers  [Walker 
V.  Mottram,  1881),  but  if  the  bankrupt 
joins  in  the  sale  and  agrees  not  to 
carry  on  a  similar  business  within  a 
given  area,  he  will  be  bound  thereby. 
{Buxton  Co.  V.  Mitchell.)  (But  note 
the  effect  of  Trego  v.  Hunt,  1895.) 

(2)  Give  receipts  for  any  money  received 
by  him,  which  receipts  shall  effectually 


discharge  the  person  paying  the  money 
from  all  responsibility  in  respect  of 
the  application  thereof. 

(3)  Prove,  rank,  claim,  and  draw  a  divi- 
dend in  respect  of  any  debt  due  to  the 
bankrupt. 

(4)  Exercise  any  powers,  the  capacity  to 
exercise  which  is  vested  in  the  trustee 
under  the  Bankruptcy  Acts,  and 
execute  any  powers  of  attorney,  deeds, 
and  other  instruments,  for  the  purpose 
of  carrying  into  effect  the  provisions 
of  the  Bankruptcy  Acts. 

(5)  Deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled,  as 
tenant  in  tail,  in  the  same  manner  as 
the  bankrupt  might  have  dealt  with  it. 


The  trustee  may,  with  the  permission  of  the 
committee  of  inspection,  do  all  or  any  of  the 
following  things  : — 

(i)  Carry  on  the  business  of  the  bank- 
rupt, so  far  as  may  be  necessary  for 
the  beneficial  winding-up  of  the  same. 

Note. — The  word  "necessary"  here 
means  "  highly  expedient  under  all 
the  circumstances  of  the  case,"  and  is 
not  synonymous  with  "  beneficial." 
{Re  Wreck  Recovery  Co.)  The  business 
ought  not  to  be  carried  on  with  the 
object  of  paying  dividends  out  of 
profits,  or  of  increasing  the  value  of 
the  goodwill.  Such  a  practice  neces- 
sarily involves  risk  of  loss,  to  which 
the  creditors  ought  not  to  be  exposed, 
and  has,  moreover,  been  held  to  be 
contrary  to  law.  (Board  of  Trade 
Regulations.) 

(2)  Bring,  institute,  or  defend  any  action 
or  other  legal  proceeding  relating  to  the 
property  of  the  bankrupt. 

Note. — Where  a  trustee  refuses  to 
carry  on  an  action  which  is  considered 
beneficial  to  the  estate,  the  creditors 
may  apply  for  his  removal.  {Ex 
parte  Phillips.)  When  a  trustee  brings 
an  action  on  behalf  of  the  estate, 
although    no    personal     benefit    can 
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accrue  to  him  as  a  result  of  the  liti- 
gation, he  will  be  personally  liable  for 
the  costs ;  so  that  if  the  estate  of  the 
bankrupt  is  insufficient  for  the  pay- 
ment of  any  of  such  costs,  the  trustee 
■would  have  to  pay  them  (or  the  balance 
of  them)  personally.  The  proper 
course,  therefore  (and  the  usual 
course),  for  the  trustee,  is  to  obtain  an 
indemnity  against  the  costs  from  the 
committee  of  inspection  or  the  credi- 
tors personally  before  commencing 
litigation.     (Ex parte  Angerstein,  1874.) 

Where  an  action  is  brought  against 
a  trustee  (or  the  Official  Receiver) 
as  representing  the  estate  of  the 
debtor,  or  where  a  trustee  (or  the 
Official  Receiver)  is  made  a  party  to  a 
cause  or  matter  on  the  application  of 
any  other  party  thereto,  he  shall  not 
be  personally  liable  for  costs  unless 
the  Court  otherwise  directs.  (Rule 
108.) 

The  trustee  may  sue  and  be  sued  by 
the   official   name   of   "the  trustee  of 

the  property   of a  bankrupt," 

inserting  the  name  of  the  bankrupt, 
and  by  that  name  may  in  any  part  of 
the  British  dominions,  or  elsewhere, 
hold  property  of  every  description, 
make  contracts,  sue,  and  be  sued, 
enter  into  any  engagements  binding  on 
himself  and  his  successors  in  office, 
and  do  all  other  acts  necessary  or 
expedient  to  be  done  in  the  execution 
of  his  office.  (1883  Act,  section  83.) 

(3)  Employ  a  solicitor,  or  other  agent,  to 
take  any  proceedings  or  do  any 
business  which  may  be  sanctioned  by 
the  committee  of  inspection. 

Note. — The  sanction  for  the  employ- 
ment must  be  obtained  before  the  em- 
ployment except  in  cases  of  urgency, 
and  in  such  cases  it  must  be  shown  that 
no  undue  delay  took  place  in  obtaining 
the  sanction.     (1890  Act,  section  15.) 

^4)  Accept,  as  the  consideration  for  the 
sale  of  any  property  of  the  bankrupt, 
a  sum  of  money,  payable  at  a  future 
time,  subject  to  such  stipulations  as  to 
security  and  otherwise,  as  the  com- 
mittee think  fit. 

(See  Taxation  of  Costs.) 


(5)  Mortgage  or  pledge  any  part  of  the 
property  of  the  bankrupt  for  the 
purpose  of  raising  money  for  the 
payment  of  his  debts. 

(6)  Refer  any  dispute  to  arbitratiorL, 
compromise  all  debts,  claims,  and 
liabilities,  whether  present  or  future, 
certain  or  contingent,  liquidated  or 
unliquidated,  subsisting,  or  suppose 
to  subsist,  between  the  bankrupt  and 
any  person  who  may  have  incurred 
any  liability  to  the  bankrupt,  on 
the  receipt  of  such  sums,  payable  at 
such  times,  and  generally  on  such 
terms,  as  may  be  agreed  on. 

(7)  Make  such  comprcmise  or  other 
arrangement  as  may  be  thought 
expedient,  with  creditors  or  persons 
claiming  to  be  creditors,  in  respect  of 
any  debts  provable  under  the  bank- 
ruptcy. 

(8)  Make  such  compromise  or  other 
arrangement,  as  may  be  thought 
expedient,  with  respect  to  any  claim 
arising  out  of,  or  incidental  to,  the 
property  of  the  bankrupt,  made,  or 
capable  of  being  made,  on  the  trustee 
by  any  person,  or  by  the  trustee  on 
any  person. 

(9)  Divide,  in  its  existing  form,  amongst 
the  creditors,  according  to  its  estimated 
value,  any  property  which,  from  its 
peculiar  nature  or  other  special  circum- 
stances, cannot  be  readily  or  advanta- 
geously sold. 

The  permission  given  for  the  purposes  of 
this  section  shall  not  be  a  general  permission 
to  do  all  or  any  of  the  above-mentioned 
things,  but  shall  only  be  a  permission  to  do 
the  particular  thing  or  things  for  which 
permission  is  sought  in  the  specified  case  or 
cases.     (1883  Act,  section  57.) 

The  trustee,  with  the  permission  of  the 
committee  of  inspection,  may  appoint  the 
bankrupt  himself  to  superintend  the  manage- 
ment of  the  property  of  the  bankrupt,  or  any 
part  thereof,  or  to  carry  on  the  trade  (if  any) 
of  the  bankrupt  for  the  benefit  of  his  creditors, 
and  in  any  other  respect  to  aid  in  administer- 
ing the  property  in  such  manner,  and  on  such 
terms,  as  the  trustee  may  direct. 


Trustee] 


521 


[Trustee 


The  trustee  may,  from  time  to  time,  with 
the  permission  of  the  committee  of  inspection, 
make  such  allowance  as  he  may  think  just  to 
the  bankrupt  out  of  his  property,  for  the 
support  of  the  bankrupt  and  his  family,  or 
in  consideration  of  his  services,  if  he  is 
engaged  in  winding-up  his  estate,  but  any 
such  allowance  may  be  reduced  by  the  Court, 
(1883  Act,  section  64.) 

In  any  case  in  which  a  trustee  makes  an 
allowance  to  a  bankrupt  out  of  his  property, 
such  allowance,  unless  the  creditors  by  special 
resolution  determine  otherwise,  shall  be  in 
money,  and  the  amount  allowed  shall  be  duly 
entered  in  the  trustee's  account.  (Rule  296.) 

If  there  be  no  committee  of  inspection, 
any  act  or  thing,  or  any  direction  or  permis- 
sion authorised  or  required  to  be  done  or 
given  by  the  committee  may  be  done  or 
given  by  the  Board  of  Trade  on  the  appli- 
cation of  the  trustee,  and  where  such  func- 
tions so  devolve  upon  the  Board  of  Trade 
they  may,  subject  to  any  directions  of  the 
Board,  be  exercised  by  the  Official 
Receiver.  (1883  Act,  section  22  and  Rule 
337-) 

Upon  every  application  by  a  trustee  to  an 
Official    Receiver    acting    as    committee    of 
inspection  a  fee  is  payable  as  follows  :  — 
Where  the  assets  are  certified  by 
the     Official     Receiver    as    not 
likely  to  realise  more  than  ^^500      5s. 
Where    the    assets    are    likely    to 

exceed    £s°o  los. 


Disclaimer. — A  trustee's  powers  as  to  dis- 
claimer are  separately  dealt  with  under  that 
title  {q.v.) 


Moneys. — An  account,  called  the  Bank- 
ruptcy Estates  Account,  shall  be  kept  by 
the  Board  of  Trade  with  the  Bank  of  Eng- 
land, and  all  moneys  received  by  the  Board 
of  Trade  in  respect  of  proceedings  under 
the  Bankruptcy  Acts  shall  be  paid  to  that 
account. 

Every  trustee  in  bankruptcy  shall  in  such 
manner,  and  at  such  times  as  the  Board 
of    Trade    with    the    concurrence    of    the 


Treasury  direct,  pay  without  any  deduc- 
tion the  money  received  by  him  and  remit 
all  current  bills  of  exchange  to  the  Bank- 
ruptcy Estates  Account  at  the  Bank  of  Eng- 
land, and  the  Board  of  Trade  shall  furnish 
him  with  a  certificate  of  receipt  of  the 
money  so  paid. 

Provided  that  if  it  appears  to  the  com- 
mittee of  inspection  that  for  the  purpose  of 
carrying  on  the  debtor's  business,  or  of 
obtaining  advances,  or  because  of  the 
probable  amount  of  the  cash  balance,  or  if 
the  committee  shall  satisfy  the  Board  of 
Trade  that  for  any  other  reason  it  is  for 
the  advantage  of  the  creditors  that  the 
trustee  should  have  an  account  with  a  local 
bank,  the  Board  of  Trade  shall,  on  the 
application  of  the  committee  of  inspection, 
authorise  the  trustee  to  make  his  payments 
into  and  out  of  such  local  bank  as  the  com- 
mittee may  select. 

Such  account  shall  be  opened  and  kept 
by  the  trustee  in  the  name  of  the  debtOT's 
estate  ;  and  any  interest  receivable  in 
respect  of  the  account  shall  be  part  of  the 
assets  of  the  estate.  {See  Local  Bank 
Account.) 

Upon  any  application  by  a  committee  of 
inspection  to  the  Board  of  Trade  for  a  local 
banking  account  a  fee  of  £\  is  payable,  and 
upon  every  order  of  the  Board  of  Trade  for 
such  Local  Bank  Account  a  fee  of  £2.  is 
payable. 

All  necessary  disbursements  made  by  a 
trustee  on  account  of  an  estate  to  the  date 
of  his  application  for  release  will  be  paid 
to  him  out  of  any  money  standing  to  the 
credit  of  the  estate  in  the  Bankruptcy 
Estates  Account,  on  application  to  the 
Inspector-General  in  Bankruptcy. 

Any  expense  properly  incurred  by  the 
trustee  after  applying  for,  but  before 
obtaining,  his  release,  will  be  repaid  to  him 
by  the  Official  Receiver  out  of  any  funds 
available  for  the  purpose. 

Cheques  to  the  order  of  the  payee  for 
sums  which  become  payable  on  account  of 
the  estate,  may  be  obtained  by  the  trustee 
on  application  by  him  on  the  prescribed 
form  for  delivery  by  him  to  the  parties 
entitled,  but  in  the  case  of  small  amounts 
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payment  will  be  made  by  money  orders. 
Under  no  circumstances  will  the  Board  of 
Trade  hold  themselves  responsible  for  pay- 
ments made  on  the  requisition  of  the 
trustee. 

The  trustee  may  apply  to  the  Court  in 
manner  prescribed  for  directions  in  rela- 
tion to  any  particular  matter. 

The  Inspector-General  will  be  prepared  to 
certify  to  the  balance  standing  to  the  credit 
of  an  estate  in  the  Bankruptcy  Estates 
Account,  on  receiving  from  the  trustee  a 
statement  of  the  balance  shown  by  the 
bank  columns  of  the  Estate  Cash  Book. 
(Board  of  Trade  Regulations.) 

If  a  trustee  at  any  time  retains  for  moie 
than  ten  days  a  sum  exceeding  fifty  pounds, 
or  such  other  amount  as  the  Board  of 
Trade  in  any  particular  case  may  authorise 
him  to  retain,  then,  unless  he  explains  the 
retention  to  the  satisfaction  of  the  Board  of 
Trade,  he  shall  pay  interest  on  the  amount 
so  retained  in  excess  at  the  rate  of  twenty 
pounds  per  centum  per  annum,  and  shall 
have  no  claim  for  remuneration,  and  may 
be  removed  from  his  office  by  the  Board  of 
Trade,  and  shall  be  liable  to  pay  any 
expenses  occasioned  by  reason  of  his 
default.     (1883  Act,  section  74.) 

No  trustee  in  bankruptcy  or  under  any 
composition  or  scheme  of  arrangement  shall 
pay  any  sums  received  by  him  as  trustee 
into  his  private  banking  account.  (1883 
Act,  section  75.) 


Directions  of  the  Court,  Committee,  &^c. — 
Subject  to  the  provisions  of  the  Bank- 
ruptcy Acts  [see  Powers  above)  the 
trustee  shall,  in  the  administration 
of  the  property  of  the  bankrupt,  and 
in  the  distribution  thereof  amongst 
his  creditors,  have  regard  to  any 
directions  that  may  be  given  by  resolution 
of  the  creditors,  or  by  the  committee  of 
inspection,  and  any  directions  so  given  by 
the  creditors  at  any  general  meeting  shall, 
in  case  of  conflict,  be  deemed  to  override 
any  directions  given  by  the  committee  of 
inspection. 

The  trustee  may  apply  to  the  Court  in 
manner  prescribed  for  directions  in  relation 


to  any  particular  matter  arising  under  the 
bankruptcy  (1883  Act,  section  89),  and  a  fee 
of  5s.  is  payable  upon  every  such  applica- 
tion. Neither  the  trustee  nor  any  member 
of  the  committee  of  inspection  of  an  estate 
shall,  while  acting  as  trustee  or  member  of 
such  committee,  except  by  leave  of  the 
Court,  either  directly  or  indirectly,  by  him- 
self or  any  partner,  clerk,  agent,  or  servant, 
become  purchaser  of  any  part  of  the  estate. 
Any  such  purchase  made  contrary  to  the 
provisions  of  the  rule  may  be  set  aside  by 
the  Court  on  the  application  of  the  Board  of 
Trade  or  any  creditor.  (Rule  316.)  The 
trustee  may  also  be  removed  from  his  office. 
[Ex  parte  Reynolds.) 

Where  the  trustee  carries  on  the  busi- 
ness of  the  debtor  he  shall  not,  without  the 
express  sanction  of  the  Court,  purchase 
goods  for  the  carrying  on  of  such  business 
from  his  employer  (if  any),  or  from  any 
person  whose  connection  with  the  trustee 
is  of  such  a  nature  as  would  result  in  the 
trustee  obtaining  any  portion  oi  the  profit 
(if  any)  arising  out  of  the  transaction. 

In  any  case  in  which  the  sanction  of  the 
Court  is  obtained  under  the  above  rules  or 
under  Rule  317,  the  cost  of  obtaining  such 
sanction  shall  be  borne  by  the  person  in 
whose  interest  such  sanction  is  obtained, 
and  shall  not  be  payable  out  of  the 
debtor's  estate.     (Rule  316a.) 

No  member  of  a  committee  of  inspection 
of  an  estate  shall,  except  under  and  with  the 
sanction  of  the  Court,  directly  or  indirectly, 
by  himself  or  any  employer,  partner,  clerk, 
agent,  or  servant,  be  entitled  to  derive  any 
profit  from  any  transaction  arising  out  of 
the  bankruptcy,  or  to  receive  out  of  the 
estate  any  payment  for  services  rendered 
by  him  in  connection  with  the  administra- 
tion of  the  estate,  or  for  any  goods  sup- 
plied by  him  to  the  trustee  for  or  on  account 
of  the  estate.  If  it  appears  to  the  Board 
of  Trade  that  any  profit  or  payment  has 
been  made  contrary  to  the  provisions  of 
this  rule  they  may  disallow  such  payment 
or  recover  such  profit,  as  the  case  may  be, 
on  the  audit  of  the  trustee's  account.  (Rule 
317-) 

Subject  to  the  foregoing  and  to  the  pro- 
visions of  the  Bankruptcy  Act  [see  Powers 
above),   the  trustee  shall  use  his  own  dis- 
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cretion  in  the  management  of  the  estate  and 
its  distribution  among  the  creditors.  (1883 
Act,  section  89.)  But  the  Court,  on  the 
application  of  the  bankrupt  or  any  creditor 
aggrieved  thereby,  may  confirm,  reverse,  or 
modify  the  act  or  decision  complained  of, 
and  make  such  order  on  the  premises  as  it 
thinks  just.     (1883  Act,  section  90.) 


Proofs. — The  trustee  shall  examine  every 
proof  and  the  grounds  of  the  debt,  and 
admit  or  reject  it,  in  whole  or  in  part,  or 
require  further  evidence  in  support  of  it. 
Where  a  creditor's  proof  has  been 
admitted,  the  notice  of  dividend  shall  be 
sufficient  notification  to  such  creditor  of 
such  admission.  If  the  trustee  rejects  a 
proof  he  shall  state  in  writing  to  the 
creditor  the  grounds  of  the  rejection. 
(1883  Act,  2nd  Schedule,  Rule  22,  and 
Bankruptcy  Rule  229.) 

Subject  to  the  power  of  the  Court  to 
extend  the  time,  the  trustee,  other  than  the 
Official  Receiver,  shall  deal  with  every 
proof  (which  has  not  previously  been 
dealt  with  by  the  Official  Receiver),  within 
twenty-eight  days  after  it  has  been  lodged 
with  him. 

Provided  that  where  the  trustee  has  given 
notice  of  his  intention  to  declare  a  divi- 
dend he  shall,  within  seven  days  after  the 
date  mentioned  in  such  notice  as  the  latest 
date  up  to  which  proofs  must  be  lodged, 
examine  and  in  writing  admit  or  reject 
every  proof  which  has  not  been  already 
admitted  or  rejected,  and  give  notice  of  his 
decision  rejecting  a  proof,  wholly  or  in  part, 
to  the  creditor  affected  thereby.    (Rule  228.) 

If  a  creditor  is  dissatisfied  with  the 
decision  of  the  trustee  in  respect  of  a  proof, 
the  Court  may,  on  the  application  of  the 
creditor,  reverse  or  vary  the  decision. 
(1883  Act,  2nd  Schedule,  Rule  24.) 

Subject  to  the  power  of  the  Court  to 
extend  the  time,  no  application  to  reverse 
or  vary  the  decision  of  an  Official  Receiver 
or  trustee  in  rejecting  a  proof  shall  be 
entertained  after  the  expiration  of  twenty- 
one  days  from  the  date  of  the  decision  com- 
plained of  (Rule  230),  but  where  any 
creditor,   after  the   date   mentioned  in  the 


notice  of  intention  to  declare  a  dividend  as 
the  latest  date  upon  which  proofs  may  be 
lodged,  desires  to  appeal  against  the 
decision  of  the  trustee  rejecting  a  proof, 
such  appeal  shall,  subject  to  the  power  of 
the  Court  to  extend  the  time  in  special 
cases,  be  commenced,  and  notice  thereof 
given  to  the  trustee  within  seven  days 
from  the  date  of  the  notice  of  the  decision 
against  which  the  appeal  is  made,  (Rule 
232.) 

If  the  trustee  thinks  that  a  proof  has  been 
improperly  admitted,  the  Court  may,  on  the 
application  of  the  trustee^  after  notice  to  the 
creditor  who  made  the  proof,  expunge  the 
proof  or  reduce  its  amount.  (1883  Act,  2nd 
Schedule,  Rule  23.) 

The  Court  may  also  expunge  or  reduce  a 
proof  upon  the  application  of  a  creditor^  if 
the  trustee  declines  to  interfere  in  the 
matter,  or,  in  the  case  of  a  composition  or 
scheme,  upon  the  application  of  the  debtor. 
[Ibid,  Rule  25.) 

For  the  purpose  of  any  of  his  duties  in 
relation  to  proofs,  the  trustee  may 
administer  oaths  and  take  affidavits. 
[Ibid,  Rule  26.)  He  is  not  entitled  to 
charge  any  fee  therefor. 

Where  a  trustee  is  appointed  in  any 
matter,  all  proofs  of  debt  that  have  been 
received  by  the  Official  Receiver  shall  be 
handed  over  to  the  trustee.  But  the  Official 
Receiver  shall  first  make  a  list  of  such 
proofs,  and  take  a  receipt  thereon  from  the 
trustee  for  such  proofs.  (Bankruptcy  Rule 
223.) 

Every  trustee  in  bankruptcy,  other  than 
the  Official  Receiver,  shall,  on  the  first  day 
of  every  month,  send  to  the  Registrar  a 
certified  list  of  all  proofs,  if  any,  received 
by  him  from  the  Official  Receiver,  or  other- 
wise tendered  during  the  month  next 
preceding,  distinguishing  in  such  lists  the 
proofs  admitted,  those  rejected,  and  such 
as  stand  over  for  further  consideration; 
and  in  the  case  of  proofs  admitted  or 
rejected,  he  shall  transmit  the  proofs  them- 
selves for  the  purpose  of  being  filed.  (Rule 
225.)     (S^^ /i>/V  Proof  of  Debt.) 


Dividends. — Subject    to   the    retention   of 
such  sums  as  may  be  necessary  for  preferential 
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claims  and  the  costs  of  administration, 
or  otherwise,  the  trustee  shall,  with 
all  convenient  speed,  declare  and  distribute 
dividends  amongst  the  creditors  who  have 
proved  their  debts. 

The  first  dividend,  if  any,  shall  be 
declared  and  distributed  within  four 
months  after  the  conclusion  of  the  first 
meeting  of  creditors,  unless  the  trustee 
satisfies  the  committee  oi  inspection  that 
there  is  sufficient  reason  for  postponing  the 
declaration  to  a  later  date. 

Subsequent  dividends  shall,  in  the 
absence  of  sufficient  reason  to  the  contrary, 
be  declared  and  distributed  at  intervals  of 
not  more  than  six  months.  (1883  Act, 
section  58.) 

In  summary  cases  (small  bankruptcies) 
the  first  dividend  should  be  distributed 
within  six  months  after  the  conclusion  of 
the  first  meeting  of  creditors,  but  where 
practicable,  the  estate  should  be  distributed 
in  a  single  dividend  when  realised.     (Rule 

Not  more  than  two  months  before 
declaring  a  dividend,  the  trustee  must  give 
notice  of  his  intention  to  do  so  to  the  Board 
of  Trade  (fee  5s.),  in  order  that  the  same 
may  forthwith  be  gazetted,  and  at  the  same 
time  must  give  notice  to  such  of  the 
creditors  mentioned  in  the  bankrupt's  state- 
ment of  affairs  as  have  not  proved  their  debts. 
Such  notice  shall  specify  the  latest  date  up 
to  which  proofs  must  be  lodged,  which 
shall  not  be  less  than  fourteen  days  from 
the  date  of  such  notice.  If  a  dividend  be 
not  declared  within  twO'  months  of  the 
notice  of  intefition  to  declare,  a  fresh  notice 
of  intended  dividend  must  be  gazetted 
before  the  dividend  can  be  declared  (Rule 
232) ;  but  it  is  not  necessary  to  give  a  fresh 
notice  to  such  of  the  creditors  mentioned  in 
the  bankrupt's  statement  of  affairs  as  have 
not  proved  their  debts.     (Rule  232.) 

Any  postponement  with  regard  to  the  first 
dividend,  or  any  postponement  (beyond  the 
limit  of  two  months)  of  a  declaration  of 
dividend,  notice  of  intention  to  declare 
which  has  been  gazetted,  must  be  sanc- 
tioned   by    the    committee    of    inspection. 


(1883  Act,  section  58,  and  Rule  22,2).  Where 
dividends  are  declared  in  instalments  a 
creditor  who  has  not  proved  his  debt  is 
entitled  to  a  notice  before  the  declaration 
of  each  dividend  [i.e.,  instalment)  so  that  he 
may  be  afforded  an  opportunity  of  proving 
his  debt,  notwithstanding  his  disregard  of 
previous  notices.     (But  see  section  61,  below) 

The  trustee  must  also  give  notice  to  the 
Board  of  Trade  in  order  that  the  declara- 
tion of  dividend  may  be  gazetted  (fee  5s.) 

Where  joint  and  separate  estates  are 
being  administered  dividends  out  of  the 
joint  and  separate  estates  shall  (subject  to 
any  order  to  the  contrary  that  may  be  made 
by  the  Court  on  the  application  of  any 
person  interested)  be  declared  together. 
(1883  Act,  section  69.)  [See  Joint  and 
Separate  Estates.) 

In  the  calculation  and  distribution  of  a 
dividend  the  trustee  shall  make  provision 
for  debts  provable  in  the  bankruptcy, 
appearing  from  the  bankrupt's  statements, 
or  otherwise,  to  be  due  to  persons  resident 
in  places  so  distant  from  the  place  where 
the  trustee  is  acting,  that  in  the  ordinary 
course  of  communication  they  have  not  had 
sufficient  time  to  tender  their  proofs,  or  to 
establish  them  if  disputed,  and  also  for 
debts  provable  in  bankruptcy,  the  subject 
of  claims  not  yet  determined.  He  shall  also 
make  provision  for  any  disputed  proofs  or 
claims,  and  any  possible  costs  in  relation 
thereto,  and  for  the  expenses  necessary  for 
the  administration  of  the  estate  or  other- 
wise, and,  subject  to  the  foregoing  pro- 
visions, he  shall  distribute  as  dividend  all 
money  in  hand.     (1883  Act,  section  60.) 

Any  creditor  who  has  not  proved  his  debt 
before  the  declaration  of  any  dividend  or 
dividends  shall  be  entitled  to  be  paid  out  of 
any  money  for  the  time  being  in  the  hands 
of  the  trustee  any  dividend  or  dividends  he 
may  have  failed  to  receive  before  that 
money  is  applied  to  the  payment  of  any 
future  dividend  or  dividends,  but  he  shall 
not  be  entitled  to  disturb  the  distribution  of 
any  dividend  declared  before  the  debt  was 
proved  by  reason  that  he  has  not  partici- 
pated therein.     (Section  61.) 
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Before  declaring  any  subsequent  dividend 
the  trustee  should  therefore  provide  for  all 
prior  dividends  on  proofs  admitted  since 
the  previous  distribution — but  a  tru&tee 
need  make  no  provision  in  respect  of  any 
amount  which  may  ultimately  become 
provable  by  a  secured  creditor  who  has 
neither  valued  nor  realised  his  security.  {Ex 
parte  Good,  1880.)  Nor  need  any  pro- 
vision be  made  for  claims  of  auctioneers, 
brokers,  solicitors,  &c.,  who  have  not  sent 
in  their  bills  for  taxation  within  the  pre- 
scribed time.     (1883  ^ct,  section  73.) 

When  the  trustee  has  realised  all  the  pro- 
perty of  the  bankrupt,  or  so  much  thereof 
as  can,  in  the  joint  opinion  of  himself  and 
of  the  committee  of  inspection,  be  realised 
without  needlessly  protracting  the  trustee- 
ship, he  shall  declare  a  final  dividend,  but 
before  so  doing  he  shall  give  notice  in 
manner  prescribed  to  the  persons  whose 
claims  to  be  creditors  have  been  notified  to 
him  but  not  established  to  his  satisfaction, 
and  if  they  do  not  establish  their  claims  to 
the  satisfaction  of  the  Court  within  a  time 
limited  by  the  notice,  he  will  proceed  to 
make  a  final  dividend,  without  regard  to  their 
claims.  After  the  expiration  of  the  time  so 
limited;  or,  if  the  Court,  on  application  by 
any  such  claimant,  grant  him  further  time 
for  establishing  his  claim,  then,  on  the 
expiration  of  such  further  time,  the  property 
of  the  bankrupt  shall  be  divided  pjiiong  the 
creditors  who  have  proved  their  debts,  with- 
out any  regard  to  the  claims  of  any  other 
person.     (Section  62.) 

Upon  thedeclarationofadividend  the  trustee 
shall  forthwith  transmit  to  the  Board  of  Trade 
a  list  of  proofs  filed  with  the  proceedings. 
Such  list  shall  be  in  the  prescribed  form,  and 
if  the  proceedings  are  in  a  County  Court  the 
list  shall  be  examined  by  the  Registrar  with 
the  proofs  tendered  for  filing,  and  if  found 
correct,  shall  be  certified  by  the  Registrar. 
A  fees  of  2s.  is  payable  in  respect  of  certified 
lists  of  proofs  for  each  bankruptcy. 

If  the  proceedings  are  in  the  High  Court, 
the  list  must  be  certified  by  the  trustee  and 
accompanied  by  office  copies  of  all  lists  of 
proofs  filed.     (Rule  225a.) 

The  payment  of  dividends  will  in  every 
instance,  except  where  a  local  bank  has  been 
authorised,  be  made  by  cheques  on  the  Bank 


of  England  or  money  orders  which  will  be 
prepared  by  the  Board  of  Trade  on  the 
application  of  the  trustee  (in  the  prescribed 
form)  and  will  be  transmitted  to  him  for  dis- 
tribution amongst  the  creditors.  The  Board 
of  Trade  require  ten  days'  notice  to  enable 
them  to  prepare  the  cheques  or  money 
orders  for  dividends.  The  creditors  in  the 
list  should  be  numbered  consecutively,  so 
that  for  the  purpose  of  identification  cor- 
responding numbers  may  be  affixed  to  the 
cheques  and  money  orders.  The  total 
amount  of  dividend  payable  should  be 
charged  in  the  Estate  Cash  Book  in  one  sum. 
If  the  dividend  has  been  paid  by  cheques  on 
the  Bankruptcy  Estate  Account  the  trustee, 
on  the  expiration  of  six  months  from  the 
date  of  issue,  or  en  application  for  his 
release,  if  that  event  occurs  earlier,  should 
return  any  cheques  remaining  in  hand  to  the 
Board  of  Trade.  If  the  dividend  has  been 
paid  through  a  local  bank,  the  trustee  must, 
at  the  expiration  of  six  months  from  the  date 
of  the  declaration  of  a  dividend,  forward  to 
the  Board  of  Trade  for  audit,  vouchers  for 
the  dividends  paid  and  a  list  of  those  remain- 
ing unclaimed.  The  trustee  will  then  be 
furnished  with  a  ' '  receivable  order  ' '  for 
payment  of  the  unclaimed  dividends  into 
the  Bank  of  England.  Under  no  circum- 
stances should  unclaimed  dividends  be 
credited  to  the  estate  without  the  previous 
sanction  of  the  Board  of  Trade.  (Board  of 
Trade  Regulations.) 

When  the  trustee  has  declared  a  dividend 
he  shall  send  to  each  creditor  who  has 
proved,  a  notice  showing  the  amount  of  the 
dividend,  and  when  and  how  it  is  payable, 
and  a  statement  in  the  prescribed  form  as  to 
the  particulars  of  the  estate.  (1883  Act, 
section  58.) 

Every  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument  or  security  upon 
which  proof  has  been  made  must  be  exhibited 
to  the  trustee  before  payment  of  dividend 
thereon,  and  the  amount  of  dividend  paid 
must  be  indorsed  on  the  instrument,  but  the 
Court  has  power  on  special  grounds  to  dis- 
pense with  the  production  (Rule  233),  and  in 
the  event  of  a  bill  or  note  having  been  lost 
the  person  who  was  the  holder  may  never- 
theless prove  in  respect  thereof,  and  the  loss 
of  the  instrument  shall  not  be  set  up  pro- 
vided satisfactory  indemnity  be  given  against 
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the  claims  of  any  other  person  in  respect  of 
the  instrument  in  question.  (Bills  of 
Exchange  Act  1882,  section  70.) 

The  amount  of  a  dividend  may  at  the 
request  and  risk  of  the  creditor  be  transmitted 
to  him  by  post.     (Rule  234.) 

No  action  for  a  dividend  shall  lie  against 
the  trustee,  but  if  the  trustee  refuses  to  pay 
any  dividend  the  Court  may,  if  it  thinks  fit, 
order  him  to  pay  it,  and  also  to  pay  out  of  his 
own  money  interest  thereon  for  the  time  that 
it  is  withheld,  and  the  costs  of  the  application. 
(1883  Act,  section  63.) 


Accounts  and  Audit. — The  Official  Receiver, 
until  a  trustee  is  appointed,  and  thereafter  the 
trustee,  shall  keep  a  book  to  be  called  the 
*'  Record  Book,"  in  which  he  shall  record  all 
minutes,  all  proceedings  had,  and  resolutions 
passed,  at  any  meeting  of  creditors,  or  of  the 
committee  of  inspection,  and  all  such  matters 
as  may  be  necessary  to  give  a  correct  view  of 
his  administration  of  the  estate,  but  he 
shall  not  be  bound  to  insert  in  the  record 
any  document  of  a  confidential  nature  (such 
as  the  opinion  of  counsel  on  any  matter 
affecting  the  interests  of  the  creditors),  nor 
need  he  exhibit  such  a  document  to  any 
person  other  than  a  member  of  the  committee 
of  inspection.  (Rule  285.)  In  particular 
the  bankrupt  has  no  right  to  inspect  the 
Record  Book.     {In  re  Solomons,  1904.) 

The  Official  Receiver,  until  a  trustee  is 
appointed,  and  thereafter  the  trustee,  shall 
keep  a  book  to  be  called  the  ' '  Cash  Book  ' ' 
(which  shall  be  in  such  form  as  the  Board  of 
Trade  may  from  time  to  time  direct),  in  which 
he  shall  (subject  to  the  provisions  of  the  rules 
as  to  Trading  Accounts)  enter  from  day  to- 
day the  receipts  and  payments  made  by  him. 
(Rule  286.) 

Where  the  trustee  carries  on  the  business 
of  the  debtor,  he  shall  keep  a  distinct  account 
of  the  trading,  and  shall  incorporate  in 
the  Cash  Book  the  total  weekly  amount  of 
the  receipts  and  payments  on  such  Trading 
Account. 

The  Trading  Account  shall  from  time  to 
time,  and  not  less  than  once  in  every  month, 
be  verified  by  affidavit,  and  the  trustee  shall 


thereupon  submit  such  account  to  the  com- 
mittee of  inspection  (if  any)  or  such  member 
thereof  as  may  be  appointed  by  the  com- 
mittee for  that  purpose,  who  shall  examine 
and  certify  the  same.     (Rule  308.) 

As  already  stated  under  the  heading 
"  Directions,  &c."  [suprci),  the  trustee  when 
he  carries  on  the  business  of  the  debtor  must 
not,  without  the  express  sanction  of  the 
Court  (previously  obtained,  and  at  the  cost 
of  the  person  in  whose  interest  such  sanction 
is  sought)  purchase  any  goods  for  the  carrying 
on  of  such  business  from  his  employer  (if 
any)  or  from  any  person  whose  connection 
with  the  trustee  is  of  such  a  nature  as  would 
result  in  the  trustee  obtaining  any  portion  of 
the  profit  (if  any)  arising  out  of  the  transac- 
tion. Nor  can  a  member  of  the  committee 
rightly  make  a  profit  from  any  transaction 
arising  out  of  the  bankruptcy,  or  realise  any 
payment  for  goods  supplied  without  previous 
sanction  of  the  Court.      (Rules  316  and  317.) 

The  trustee  shall  submit  the  Record  Book 
and  Cash  Book,  together  with  any  other 
requisite  books  and  vouchers,  to  the  com- 
mittee of  inspection  (if  any)  when  required, 
and  not  less  than  once  every  three  months. 
(Rule  287.) 

The  committee  of  inspection  shall,  not  less 
than  once  every  three  months,  audit  the 
Cash  Book  and  certify  therein,  under  their 
hands,  the  day  on  which  the  said  book  was 
audited.  The  certificate  shall  be  in  the  pre- 
scribed form,  with  such  variations  as  circum- 
stances may  require.     (Rule  288.) 

Every  trustee  shall,  at  the  expiration  of 
six  months  from  the  date  of  the  receiving 
order,  and  at  the  expiration  of  every  succeed- 
ing six  months  thereafter  until  his  release, 
transmit  to  the  Board  of  Trade  a  copy  of  the 
Cash  Book  for  such  period  (in  duplicate), 
together  with  the  necessary  vouchers  and 
copies  of  the  certificates  of  audit  by  the  com- 
mittee of  inspection.  When  the  trustee  is 
appointed  the  Official  Receiver  accounts  to 
him,  and  the  receipts  and  payments  of  the 
Official  Receiver  are  incorporated  in  the 
trustee's  accounts  and  audited  at  the  first 
audit  of  the  trustee's  account.  The  trustee 
must  also  forward,  with  the  first  accounts, 
a  summary  of  the  debtor's  statement  of 
affairs,  in  such  form  as  the  Board  of  Trade 
may  direct,  showing  thereon,  in  red  ink,  the 
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amounts  realised,  and  explaining  the  cause 
of  the  non-realisation  of  such  assets  as  may 
be  unrealised. 

When  the  estate  has  been  fully  realised  can 
distributed,  or,  if  the  adjudication  is  annulled, 
the  trustee  shall  forthwith  send  in  his 
accounts  to  the  Board  of  Trade,  although 
the  six  months  may  not  have  expired. 

The  accounts  sent  in  by  the  trustee  shall 
be  certified  and  verified  by  him  in  the  pre- 
scribed form.     (Rule  289.) 

The  affidavits  verifying  the  trustee's 
accounts  (or  the  affidavits  of  "no  receipts  or 
payments,"  as  the  case  may  be,  see  Rule 
291,  below)  should  be  so  filled  in  as 
regards  dates  as  to  cover  the  entire 
period  from  the  date  of  the  trustee's 
appointment  to  the  date  of  his  application 
for  his  release.  The  terms  of  these  affidavits 
require  that  a  trustee  shall  account  for 
moneys  received  by  his  solicitor  or  any  other 
person  on  his  behalf,  and  for  which  the 
trustee  will  be  held  personally  responsible. 
Upon  being  sworn  to  an  affidavit  verifying 
his  accounts,  the  trustee  should  see  that  the 
account  is  duly  marked  by  the  commissioner 
or  other  person  administering  the  oath. 

Where  there  is  no  committee  of  inspection 
the  trustee  should  forward  the  accounts  for 
audit  as  soon  as  they  are  due,  but  where 
there  is  a  committee  the  trustee  should 
summon  a  meeting  immediately  the  accounts 
become  due,  so  that  they  may  be  audited 
before  being  forwarded  to  the  Board  of 
Trade,  but  the  accounts  must  not  be  delayed 
in  consequence  of  any  neglect  on  the  part  of 
the  members  of  the  committee  to  attend  such 
meeting,  for  in  such  event  a  memorandum 
should  be  inserted  in  the  cash  book  to  the 
effect  that  the  meeting  was  duly  summoned* 
but  a  quorum  was  not  present.  The  accounts 
should  be  then  forwarded  to  the  Board  of 
Trade. 

Upon  one  copy  of  the  Cash  Book,  showing 
the  assets  realised,  forwarded  by  the  trustee 
to  the  Board  of  Trade,  a  fee  is  payable, 
according  to  the  following  scale,  on  the  assets 
realised  and  brought  to  credit,  viz.,  £1  on 
every  /loo  or  fraction  of  ;^ioo  up  to  /5,ooo, 
and  los.  on  every  ;^ioo  or  fraction  of  /loo 
beyond  /5,ooo.  Provided  that  where  a  fee 
has  been  taken  on  an  application  to  approve 


a  composition  or  scheme  of  arrangement, 
seven-eighths  of  the  amount  of  such  fee  may 
be  deducted  from  the  fee  payable  upon  the 
Cash  Book.  By  an  order  dated  2nd  February 
1899  this  fee  is  payable  in  money  in  lieu  of 
stamps  as  formerly,  and  consequently  a 
transfer  of  the  amount  payable  will,  on  the 
request  of  the  trustee,  be  made  from  the 
funds  standing  to  the  credit  of  the  estate  in 
the  Bankruptcy  Estates  Account.  If  there 
are  no  funds,  or  insufficient  funds,  standing 
to  the  credit  of  the  estate  to  cover  the  fees 
payable,  a  special  remittance  should  be  made 
to  meet  the  same.  In  calculating  the  duty 
payable  upon  the  copy  of  the  Cash  Book,  the 
trustee  should  deduct  from  the  gross  realisa- 
tions any  payments  made  to  secured  creditors 
and  any  sums  expended  in  carrying  on  the 
trade  or  business.  (Board  of  Trade  Regula- 
tions and  Scale  of  Fees.) 

The  accounts  required  at  audit  (which 
should  be  forwarded  to  the  "Inspector- 
General  in  Bankruptcy"),  are  a  copy  of  the 
Estate  Cash  Book,  to  be  retained  by  the 
Board  of  Trade  (verified  by  affidavit  with  a 
two  shilling  stamp  affixed  thereto),  and  a 
copy  for  filing  in  the  Court,  each  bearing 
copies  of  the  certificates  of  audit  by  the 
committee  of  inspection,  together  with  the 
vouchers  for  all  payments,  and  allocaturs 
for  taxable  charges.  The  Record  Book 
should  also  be  forwarded  for  inspection, 
together  with  any  original  resolutions  of  the 
creditors  or  committee  not  entered  in  the 
record.     (Board  of  Trade  Regulations.) 

When  the  trustee's  account  has  been 
audited,  the  Board  of  Trade  shall  certify 
that  the  account  has  been  duly  passed,  and 
thereupon  the  duplicate  copy,  bearing  a  like 
certificate,  shall  be  transmitted  to  the 
Registrar,  who  shall  file  the  same  with  the 
proceedings  in  the  bankruptcy.     (Rule  290.) 

Where  a  trustee  has  not,  since  the  date  of 
his  appointment,  or  since  the  last  audit  of 
his  accounts,  as  the  case  may  be,  received  or 
paid  any  sum  of  money  on  account  of  the 
debtor's  estate,  he  shall,  at  the  period  when 
he  is  required  to  transmit  his  estate  account 
to  the  Board  of  Trade,  forward  to  the  Board 
an  affidavit  of  "no  receipts  or  payments ' ' 
(Rule  291),  and  the  trustee  must  himself 
provide  the  stamp  therefor.  {Re  Rowlands, 
1887.) 
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Where  at  the  first  audit  the  affidavit  of  "  no 
receipts  or  payments  "  is  furnished  under  Rule 
291,  the  trustee  should  forward  therewith 
two  copies  of  the  Official  Receiver's  account 
of  receipts  and  payments  as  shown  by  the 
Estate  Cash  Book,  on  transfer  to  the  trustee. 
(Board  of  Trade  Regulations.) 

An  order  of  the  Court  annulling  an  adjudi- 
cation does  not  relieve  a  trustee  from  the 
liability  imposed  on  trustees  by  the  Acts  and 
Rules  to  account  to  the  Board  of  Trade  for 
all  transactions  of  such  trustee  in  connec- 
tion with  the  estate.     (Rule  194  (3).) 

The  following  is  an  extract  from  the  Board 
of  Trade  regulations  as  to  the  form  of  the 
accounts  : — 

Each  receipt  and  payment  should  be 
entered  in  the  Cash  Book  in  such  detail  as 
will  fully  explain  its  nature.  Payments  for 
rent,  salaries,  wages,  &c.,  due  at  the  date  of 
the  receiving  order  should  be  entered  under 
the  head  of  preferential  payments,  and  care- 
fully distinguished  from  similar  payments 
which  may  arise  or  become  necessary  while 
carrying  on  trade  ;  the  latter  should  be 
entered  into  a  separate  Trading  Account. 
(Rule  308.)  Petty  expenses  should  be  entered 
in  the  Estate  Cash  Book  in  sufficient  detail 
to  show  that  no  estimated  charges  are  made, 
and  vouchers  should  where  possible  be 
obtained  and  forwarded  for  audit.  All  bank 
transactions,  whether  with  local  banks  or  the 
Bankruptcy  Estates  Account,  should  be  duly 
entered  in  bank  columns.  .  .  .  The  Cash 
Book  must  record  the  acttcal  dates  upon  which 
all  moneys  are  received  on  account  of  an 
estate,  and  the  payments  out  should  be 
entered  as  of  the  date  when  the  cheques  are 
issued,  except  in  the  case  of  dividends,  which 
should  be  entered  as  of  the  date  when  the 
cheques  are  received,  and  the  total  amount 
of  such  dividends  should  be  charged  in  the 
Cash  Book  in  one  sum.  In  the  case  of  any 
sale  by  private  contract  the  account  should 
show  the  name,  address,  and  occupation  of 
the  purchaser,  and  the  mode  in  which  the 
amount  of  the  purchase-money  has  been 
arrived  at.  The  trustee  is  accountable  for  the 
proceeds  of  every  auction  sale  authorised  by 
him,  and  the  gross  proceeds  must  be  collected 
and  treated  under  the  head  of  receipts,  and 
the  auctioneer's  charges  included  amongst 
the  payments,  provided  they  have  been  duly 


taxed.  In  the  case  of  partners,  distinct 
accounts  are  to  be  kept  and  rendered  of  the 
joint  and  separate  estates. 

Where  a  parochial  or  other  local  rate  is 
levied  payable  by  instalments,  any  of  which 
fall  due  at  a  date  subsequently  to  the  date  of 
the  receiving  order,  only  such  instalments  as 
were  actually  due  at  the  date  of  the  receiving 
order  are  payable  in  full  under  the  terms  of 
the  *'  Preferential  Payments  in  Bankruptcy 
Act  1888."  Rates  or'instalments  of  rates  are 
only  payable  for  the  period  during  which  the 
premises  in  respect  of  which  the  claim  is  made 
are  in  the  actual  occupation  of  the  debtor 
or  the  trustee.  Claims  for  gas  and  water 
supplied  prior  to  the  receiving  order  do  not 
come  within  the  terms  of  the  ' '  Preferential 
Payments  in  Bankruptcy  Act  1888,"  and 
are  not  payable  in  full  except  in  cases  where 
the  authorities  have  power  to  recover  the 
amount  due  in  the  same  way  as  a  land- 
lord can  recover  rent  in  arrear — that  is, 
by  way  of  distress  without  legal  process,  in 
which  event  the  claim  may  be  paid  provided 
the  property  available  for  distress  is  of 
sufficient  value.  Tithes  are  not  payable  in 
full  under  the  "Preferential  Payments  in. 
Bankruptcy  Act  1888,"  and  should  only  be 
so  paid  where,  after  the  prescribed  notice, 
there  is  property  of  the  debtor  upon  which 
distress  can  be  levied.  Not  more  than  two 
years'  tithes  are  recoverable  by  distress. 


Creditors'  Rights  as  regards  Books  and 
Accounts. — Any  creditor  of  the  bankrupt  may, 
subject  to  the  control  of  the  Court,  personally 
or  by  his  agent  inspect  any  of  the  books  in 
which  the  trustee  has  recorded  any  entries  or 
minutes  of  proceedings  at  any  meeting  of 
creditors  or  of  the  committee  of  inspection 
(1883  Act,  section  80),  but  the  trustee  is  not 
bound  to  insert  in  the  records  any  documents 
of  a  confidential  nature  (such  as  the  opinion 
of  counsel  on  any  matter  affecting  the 
interests  of  the  creditors)  nor  need  the 
trustee  exhibit  such  document  to  any  person 
other  than  a  member  of  the  committee  of 
inspection.  (Rule  285.)  The  trustee  or 
Official  Receiver  shall,  whenever  required  by 
any  creditor  so  to  do,  furnish  and  transmit 
to  such  creditor  by  post,  a  list  of  the 
creditors,  showing  in  such  list  the  amount  of 
the  debt  due  to  each  of  such  creditors.     The 
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trustee  or  Official  Receiver  shall  be  entitled 
to  charge  for  such  list  the  sum  of  threepence 
per  folio  of  seventy-two  words,  together  with 
the  cost  of  the  postage  thereof.  (1890  Act, 
section  16.) 

It  shall  be  lawful  for  any  creditor,  with  the 
concurrence  oi  one-sixth  of  the  creditors  [includ- 
ing hiipself),  at  any  time  to  call  upon  the 
trustee  or  Official  Receiver  to  furnish  and 
transmit  to  the  creditors  a  statement  of  the 
accounts  up  to  the  date  of  such  notice,  and 
the  trustee  shall,  upon  receipt  of  such  notice, 
furnish  and  transmit  such  statement  of  the 
accounts. 

Note. — Section  18  with  regard  to  meetings, 
says  one-sixth  in  value ;  but  this  section 
with  regard  to  accounts  does  not  state  whether 
one  sixth  in  value  or  in  member  of  the  creditors 
is  necessary  to  make  the  request  for  accounts. 

Provided  the  person  at  whose  instance  the 
accounts  are  furnished  shall  deposit  with  the 
trustee  or  Official  Receiver,  as  the  case  may 
be,  a  sum  sufficient  to  pay  the  costs  of 
furnishing  and  transmitting  the  accounts, 
such  sum  to  be  repaid  to  him  out  of  the  estate 
if  the  creditors  or  the  Court  so  direct.  (1890 
Act,  section  17.) 

The  cost  of  furnishing  and  transmitting 
such  statement  shall  be  calculated  at  the  rate 
of  threepence  per  folio  for  each  statement 
where  the  creditors  do  not  exceed  ten,  and 
where  the  creditors  exceed  ten,  one  shilling 
per  folio  for  the  preparation  of  the  statement 
and  the  actual  cost  of  printing.     (Rule  315.) 

When  the  trustee  has  declared  a  dividend 
he  shall  send  to  each  creditor  who  has  proved 
a  notice  showing  the  amount  of  the  dividend, 
and  when  and  how  it  is  payable,  and  a  state- 
ment in  the  prescribed  form  as  to  particulars 
of  the  estate.     (1883  Act,  section  58.) 

Any  creditor  who  has  proved  his  debt  may 
apply  to  the  trustee  for  acopy  of  the  accounts 
(or  any  part  thereof)  relating  to  the  estate,  as 
shown  by  the  Cash  Book  up  to  date,  and,  on 
paying  for  the  same  at  the  rate  of  threepence 
per  folio,  he  shall  be  entitled  to  have  such 
copy  accordingly.     (Rule  314.) 

Every  creditor  who  has  lodged  a  proof 
shall  be  entitled  to  see  and  examine  the 
proofs  of  other  creditors  before  the  first 
meeting,  and  at  all  reasonable  times.  (1883 
Act,  2nd  Schedule,  Rule  7.)   All  proceedings 


of  the  Court  shall  remain  of  record  in  the 
Court,  so  as  to  form  a  complete  record  of 
each  matter,  and  they  shall  not  be  removed 
for  any  purpose,  except  for  the  use  of  the 
officers  of  the  Court,  or  by  special  direction 
of  the  Judge  or  Registrar,  but  they  may  at 
all  reasonable  times  be  inspected  by  the 
trustee,  the  debtor,  and  any  creditor  who  has 
proved,  or  any  person  on  behalf  of  the  trustee 
debtor,   or  any  such  creditor.     (Rule  12.) 


Creditors'  Rights  as  regards  Meetings. — The 
first  meeting  shall  be  summoned  for  a  day 
not  later  than  fourteen  days  after  the  date  of 
the  receiving  order,  unless  the  Court  for  any 
special  reason  deem  it  expedient  that  the 
meeting  be  summoned  for  a  later  day. 

The  Official  Receiver  shall  summon  the 
meeting  by  giving  not  less  than  seven  days 
notice  of  the  time  and  place  thereof  in  the 
London  Gazette  and  in  a  local  paper. 

The  Official  Receiver  shall  also,  as  soon  as 
practicable,  send  to  each  creditor  mentioned 
in  the  debtor's  statement  of  affairs,  a  notice 
of  the  time  and  place  of  the  first  meeting  of 
creditors,  accompanied  by  a  summary  of  the 
debtor's  statement  of  affairs,  including  the 
causes  of  his  failure  and  any  observations 
thereon  which  the  Official  Receiver  may 
think  fit  to  make  ;  but  the  proceedings  at  the 
first  meeting  shall  not  be  invalidated  by 
reason  of  any  such  notica  or  summary  not 
having  been  sent  or  received  before  the 
meeting. 

The  meeting  shall  be  held  at  such  place  as 
is,  in  the  opinion  of  the  Official  Receiver, 
the  most  convenient  for  the  majority  of  the 
creditors.  (1883  Act,  ist  Schedule,  Rules 
I  to  4.) 

Where  a  receiving  order  is  made  against 
a  firm,  the  joint  and  separate  creditors  shall 
collectively  be  convened  to  the  first  meeting 
of  creditors.     (Rule  265.) 

The  notice  of  subsequent  meetings  to  be 
issued  to  creditors  by  the  Official  Receiver  or 
trustee  shall  be  in  the  prescribed  form,  with 
such  variations  as  circumstances  may 
require.  Where  no  special  time  is  pre- 
scribed, the  notices  shall  be  sent  off  not  less 
than  three  days  before  the  day  appointed  for 
the  meeting.     (Rule  251.) 

KK 
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Where  a  meeting  of  creditors  is  called  by 
notice,  the  proceedings  had  and  resolutions 
passed  at  such  meeting  shall,  unless  the 
Court  otherwise  orders,  be  valid,  notwith- 
standing that  some  creditors  shall  not  have 
received  the  notice  sent  to  them.  (Rule  252.) 
It  is  not  necessary  to  send  notices  of  meet- 
ings (after  the  first  meeting)  to  creditors 
under  £1  where  the  estate  is  being  adminis- 
tered summarily.     (Rule  273.) 

Where  a  trustee  summons  a  meeting  of 
creditors  he  shall  send  to  the  Official 
Receiver  a  copy  of  the  notice  convening  the 
meeting.     (Rule  252a.) 

A  meeting  shall  not  be  competent  to  act 
for  any  purpose,  except  the  election  of  a 
chairman,  the  proving  of  debts,  and  the 
adjournment  of  the  meeting,  unless  there 
are  present,  or  represented  thereat,  at  least 
three  creditors,  or  all  the  creditors  if  their 
number  does  not  exceed  three.  (1883  Act, 
ist  Schedule,  Rule  23.) 

In  calculating  a  quorum  of  creditors  present 
at  a  meeting  those  persons  only  who  are 
entitled  to  vote  at  the  meeting  shall  be 
reckoned.     (Rule  257.) 

The  chairman  of  every  meeting  shall  cause 
minutes  of  proceedings  at  the  meeting  to  be 
drawn  up  and  fairly  entered  in  a  book  kept 
for  that  purpose,  and  the  minutes  shall  be 
signed  by  him  or  by  the  chairman  of  the  next 
ensuing  meeting.  (1883  Act,  ist  Schedule, 
Rule  25.) 

The  Official  Receiver  or  the  trustee,  as  the 
case  may  be,  must  send  to  the  Registrar  of 
the  Court  in  which  the  matter  is  pending  a 
copy  certified  by  him  of  every  resolution  of 
a  meeting  of  creditors.     (Rule  255.) 

The  trustee  may,  from  time  to  time, 
summon  general  meetings  of  the  creditors  for 
the  purpose  of  ascertaining  their  wishes,  and 
it  shall  be  his  duty  to  summon  meetings  at 
such  times  as  the  creditors,  by  resolution, 
either  at  the  meeting  appointing  the  trustee, 
or  otherwise,  may  direct.  (1883  Act,  sec- 
tion 89.) 

It  shall  be  lawful  for  any  creditor,  with  the 
concurrence  of  one-sixth  in  value  of  the  credi- 
tors {including  himself) ,  at  any  time  to  request 
the  trustee  or  Official  Receiver  to  call  a  meet- 
ing of    the    creditors,  and    the    trustee    or 


Official  Receiver  shall  call  such  meeting 
accordingly  within  fourteen  days. 

Provided  that  the  person  at  whose  instance 
the  meeting  is  summoned  shall  deposit  with 
the  trustee  or  Official  Receiver,  as  the  case 
may  be,  a  sum  sufficient  to  pay  the  costs  of 
summoning  the  meeting,  such  sum  to  be 
repaid  to  him  out  of  the  estate,  if  the 
creditors  or  the  Court  so  direct.  (1890  Act, 
section  18.) 

Note. — Apparently  the  requisition  need  not 
be  in  writing. 

Where,  on  request  of  the  creditors,  the 
Official  Receiver  or  trustee  calls  a  meeting  of 
creditors,  the  cost  of  summoning  such  meet- 
ing, including  all  disbursements  for  printing, 
stationery,  postage,  and  the  hire  of  room  for 
the  meeting,  shall  be  calculated  at  the 
following  rates  for  each  creditor  to  whom 
notice  is  required  to  be  sent : — Two  shillings 
per  creditor  for  the  first  20  creditors ;  one 
shilling  per  creditor  for  the  next  30  creditors; 
and  sixpence  per  creditor  for  any  number  of 
creditors  after  the  first  50.     (Rule  254.) 


Removal. — If  a  receiving  order  is  made 
against  a  trustee  he  shall  thereby  vacate  his 
office  of  trustee.     (1883  Act,  section  85.) 

The  creditors  may,  by  ordinary  resolution, 
at  a  meeting  specially  called  for  that  purpose, 
of  which  seven  days'  notice  has  been  given, 
remove  a  trustee  appointed  by  them,  and  may 
at  the  same  or  any  subsequent  meeting 
appoint  another  person  to  fill  the  vacancy  as 
provided  in  case  of  a  vacancy  in  the  office 
of  trustee.     (Section  86.) 

Where  one-fourth  in  value  of  the  creditors 
desire  that  a  general  meeting  of  the  creditors 
may  be  summoned  to  consider  the  propriety 
of  removing  the  trustee,  such  meeting  may 
be  summoned  by  a  member  of  the  committee 
of  inspection,  or  by  the  Official  Receiver,  on 
the  deposit  of  a  sum  sufficient  to  defray  the 
expenses  of  summoning  such  meeting.  (Rule 
311.) 

The  vote  of  the  trustee  or  of  his  partner, 
clerk,  solicitor  or  solicitor's  clerk,  either  as 
creditor  or  as  proxy  for  a  creditor,  shall  not 
be  reckoned  in  the  majority  required  for 
passing  any  resolution  affecting  the  conduct 
of  the  trustee.     (1883  Act,  section  88.) 
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If  the  Board  of  Trade  are  of  opinion  that 
a  trustee  appointed  by  the  creditors  is  guilty 
of  misconduct,  or  fails  to  perform  his  duties 
under  the  Bankruptcy  Acts,  the  Board  may 
remove  him  from  his  office ;  but  if  the 
creditors,  by  ordinary  resolution,  disapprove 
of  his  removal,  he  or  they  may  appeal 
against  it  to  the  High  Court.     (Section  86.) 

If  a  trustee  at  any  time  retains  in  his  own 
hands  for  more  than  ten  days  a  sum  exceed- 
ing fifty  pounds  or  such  other  amount  as  the 
Board  of  Trade  in  any  particular  case  may 
authorise  him  to  retain,  then,  unless  he 
explains  such  retention  to  the  satisfaction  of 
the  Board,  he  is  {inter  alia)  liable  to 
be  removed  from  his  office  as  trustee. 
(Section  74,) 

The  power  of  the  Board  of  Trade  to 
remove  a  trustee  shall  extend  to  any  case  in 
which  the  Board  are  of  opinion  that  the 
trustee  is,  by  reason  of  lunacy,  or  continued 
sickness,  or  absence,  incapable  of  performing 
his  duties,  or  that  his  connection  with  or 
relation  to  the  bankrupt  or  his  estate  or  any 
particular  creditor  might  make  it  difficult  for 
him  to  act  with  impartiality  in  the  interests 
of  the  creditors  generally,  or  where,  in  any 
other  matter,  he  has  been  removed  from 
office  on  the  ground  of  misconduct.  (1890 
Act,  section  19.) 

If  the  trustee  purchases  the  estate  or  any 
part  thereof  the  transaction  may  be  set  aside 
by  the  Court  (Rule  316)  and  the  act  consti- 
tutes a  ground  for  the  removal  of  the  trustee. 
{Ex  parte  Reynolds.) 

Where  a  trustee  refuses  to  carry  on  an 
action  which  is  considered  beneficial  to  the 
estate  the  creditors  may  apply  for  his 
removal.     {Ex  parte  Phillips.) 

Where  two  or  more  trustees  have  been 
appointed,  any  one  of  them  may  be  removed 
without  affecting  the  other  or  others.  {Ex 
parte  Newitt,  1884.) 

Where  a  trustee  has  given  security  in  the 
prescribed  manner,  but  fails  to  keep  up  such 
security,  the  Board  of  Trade  may,  if  they 
think  fit,  remove  him  from  his  office.  (Rule 
302.) 

Where  a  trustee  is  removed  by  the  Board 
of  Trade,  notice  of  the  order  removing  him 
shall  at  once  be  transmitted  by  the  Board  of 
Trade  to    the  Registrar  of  the  Court,  who 


shall  file  the  notice  with  the  proceedings  in 
the  matter,  and  give  written  notice  thereof 
to  the  Official  Receiver. 

The  Board  of  Trade  shall  also  cause  a 
notice  of  the  order  to  be  gazetted.  (Rule  303.) 

Upon  a  trustee  being  removed  he  must 
deliver  over  to  the  Official  Receiver,  or  as 
the  case  may  be  to  the  new  trustee,  all  books 
kept  by  him,  and  all  other  books,  documents, 
papers  and  accounts  in  his  possession  relating 
to  the  office  of  trustee  (Rule  292).  A  notice 
by  the  Board  of  Trade  served  on  a  trustee 
(who  has  been  removed)  requiring  him  to 
comply  with  this  rule,  may  be  enforced  by 
an  order  of  the  Court.  {Hinchs  &>  RadcUffe, 
1891.) 

A  trustee  who  has  been  removed  must 
none  the  less  make  formal  application  to  the 
Board  of  Trade  for  his  release  {q.v.). 

In  addition  to  the  power  ni  removal  the 
Board  of  Trade  have  the  right  to  refuse  to 
certify  an  appointment  of  trustee.  {See 
Appointment,  supra.) 

It  shall  be  sufficient  reason  for  refusing  to 
certify  the  appointment  of  a  person  as 
trustee,  that  in  any  other  proceeding  under 
the  Act,  such  person  has  been  removed  from 
the  office  of  trustee  by  the  Board  of  Trade 
for  misconduct  or  neglect  of  duties.  (Rule  301.) 


Resignation. — A  trustee  intending  to  resign 
his  office  shall  call  a  meeting  of  creditors  to 
consider  whether  his  resignation  shall  be 
accepted  or  not,  and  shall  give  not  less  than 
seven  days'  notice  of  the  meeting  to  the 
Official  Receiver.     (Rule  304.) 

Upon  a  trustee  resigning  he  must  deliver 
over  to  the  Official  Receiver,  or  as  the  case 
may  be,  to  the  new  trustee,  all  books  kept  by 
him,  and  all  other  books,  documents,  papers, 
and  accounts  in  his  possession  relating  to  the 
office  of  trustee.     (Rule  292.) 

The  trustee  so  resigning  must  make  appli- 
cation to  the  Board  of  Trade  for  his 
release  {q.v.). 

On  a  vacancy  in  the  office  of  trustee  the 
same  proceedings  must  be  taken  as  on  a 
re-appointment  as  in  the  case  of  a  first 
appointment  {q.v.) 

Release.— When  the  trustee  has  realised  all 
the  property   of  the  bankrupt,  or  so  much 
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thereof  as  can,  in  his  opinion,  be  realised 
without  needlessly  protracting  the  trustee- 
ship, and  distributed  a  final  dividend,  if  any, 
or  has  ceased  to  act  by  reason  of  a  composi- 
tion having  been  approved,  or  has  resigned, 
or  has  been  removed  from  his  office,  the 
Board  of  Trade  shall,  on  his  application, 
cause  a  report  on  his  accounts  to  be  prepared, 
and,  on  his  complying  with  all  the  require- 
ments of  the  Board,  shall  take  into  considera- 
tion the  report  and  any  objection  which  may 
be  urged  by  any  creditor  or  person  interested 
against  the  release  of  the  trustee,  and  shall 
either  grant  or  withhold  the  release  accord- 
ingly, subject,  nevertheless,  to  an  appeal  to 
the  High  Court.     (1883  Act,  section  82.) 

A  trustee,  before  making  application  to  the 
Board  of  Trade  for  his  release,  shall  give 
notice  of  his  intention  so  to  do  in  the 
prescribed  form  to  all  the  creditors  of  the 
debtor  who  have  proved  their  debts,  and  to 
the  debtor,  and  shall  send  with  such  notice  a 
summary  of  his  receipts  and  payments,  as 
trustee,  in  the  prescribed  form. 

Provided  that  where  such  application  is 
made  upon  the  trustee  ceasing  to  act,  by 
reason  of  a  composition  having  been  approved, 
such  notice  and  summary  shall  be  sent  to  the 
debtor  only.     (Rule  309.) 

On  every  application  for  release  by  trustees 
(in  non-summary  cases)  a  fee  stamp  is  payable 
at  the  rate  of  2s.  6d.  on  every  ^^  100,  or 
fraction  of  ;^ioo  of  assets  realised  and  brought 
to  credit.  With  his  application  for  release 
the  trustee  must  forward  a  copy  of  the  notice 
and  summary  issued  to  the  creditors,  and  an 
affidavit  that  such  notice  and  summary  were 
duly  posted  to  all  the  creditors  who  have 
proved  their  debts,  and  to  the  debtor. 
(Board  of  Trade  Regulations.)  The  affidavit 
must  bear  a  2s.  bankruptcy  stamp. 

Where  the  release  of  a  trustee  is  withheld, 
the  Court  may,  on  the  application  of  any 
creditor  or  person  interested,  make  such 
order  as  it  thinks  just,  charging  the  trustee 
with  the  consequences  of  any  act  or  default 
he  may  have  done  or  made  contrary  to  his 
duty. 

An  order  of  the  Board  releasing  the  trustee 
shall  discharge  him  from  all  liability  in 
respect  of  any  act  cone  or  default  made  by 
him  in  the  administration  of  the  affairs  of  the 
bankrupt,   or   otherwise   in   relation    to    his 


conduct  as  trustee,  but  any  such  order  may  be 
revoked  on  proof  that  it  was  obtained  by 
fraud,  or  by  suppression  or  concealment  of 
any  material  fact. 

Where  the  trustee  has  not  previously 
resigned  or  been  removed,  his  release  shall 
operate  as  a  removal  of  him  from  his  office, 
and  thereupon  the  Official  Receiver  shall  be  the 
trustee.     (Section  82.) 

Where  the  Board  of  Trade  have  granted 
to  a  trustee  his  release,  a  notice  of  the  order 
granting  such  release  shall  be  gazetted.  The 
trustee  must  provide  the  requisite  fee  stamp 
(5s.),  but  it  may  be  charged  against  the 
estate.     (Rule  310.) 

The  release  of  a  trustee  shall  not  take 
effect  unless  and  until  he  has  delivered  over 
to  the  Official  Receiver  all  the  books,  papers, 
documents,  and  accounts,  which,  by  the 
bankruptcy  rules,  he  is  required  to  deliver 
over  on  his  release.     (Rule  310a.) 


See  Titles — 

Absconding  Debtor 

Act  of  Bankruptcy 

Adjudication 

Advowson 

Allocatur 

Arrangements    in    Bank- 
ruptcy 

Articled  Clerk 

Bankruptcy  Notice 

Bankruptcy  Petition 

Committee  of  Inspection 

Competitive  Proof 

Debts  provable  in  Bank- 
ruptcy 

Deceased  Insolvent 

Deed  of  Arrangement 

Discharge  of  a  Bankrupt 

Disclaimer 

Distress 

Double  Proof 

Execution  Creditor 

Fraudulent  Conveyances 
and  Settlements 

Fraudulent  Preference 

Gazette  Notice 

Interest     in     respect    of 
proof  of  debt 

Interim  Receiver 

Joint  and  separate  estates 

Lien 

Local  Bank  Account 

Mutual  Credits,  &c. 

Of&cial  Receiver 

Order  and  Disposition 
{See  Reputed  Ownership) 

Postponed  Creditors 


Preferential  Creditors 
Preferential  Payments 

Acts 
Priority  of  Payments 

(costs) 
Proof  in  respect  of  Bills 

of  Exchange 
Proof  of  Debt 
Protected  transactions 
Proxy 

Public  Examination 
Receiving  Order 
Record  Book 
Relation  Back 
Reputed  Ownership 
Resolution 
Secured  Creditor 
Securities    deposited 

against  Bills  of  Ex- 
change 
Security 
Set  off 

Small  Bankruptcy 
Special  Manager 
Statement  of  Affairs 
Stoppage  in  transitu 
Summary  case 

{See  Small  Bankruptcy) 
Surplus  Assets 
Trade  Creditor 
Unclaimed  Dividends 
Undischarged  Bankrupt 
Undue  preference 
Vote 
Voting  letter 

&c.,  &c. 


Trust  Investments.— The  following  provi- 
sions of  the  Trustee  Act  1893,  apply  to  trust 
investments : — 

(i)  A  trustee  may,  unless  expressly  for- 
bidden by  the  instrument  (if  any) 
creating  the  trust,  invest  any  trust 
funds  in  his  hands,  whether  at  the  time 
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in  a  state  of  investment  or  not,  and  may 
also,  from  time  to  time,  vary  any  such 
investment  in  manner  following,  that  is 
to  say  : — 

(a)  In  any  of  the  Parliamentary  stocks 
or  public  funds,  or  Government 
securities  of  the  United  Kingdom. 
{b)  On  real  or  heritable  securities  in 
Great  Britain  or  Ireland.  (This 
means  an  investment  by  way  of 
advance  on  mortgage  upon  the 
security  of,  not  the  purchase  of, 
real  property.  As  to  the  limits 
within  which  such  advance  must 
be  made,  see  infra.) 
(c)  In  the  stock  of  the  Bank  of 
England  or  the  Bank  of  Ireland. 

{d)  In  India  Three-and-a-half  per  cent. 
Stock  and  India  Three  per  cent. 
Stock,  or  in  any  other  capital 
stock  which  may  at  any  time 
hereafter  be  issued  by  the  Secre- 
tary of  State  in  Council  of  India 
under  the  authority  of  Act  of 
Parliament  and  charged  on  the 
revenues  of  India. 

(e)  In  any  securities  the  interest  of 
which  is,  or  shall  be,  guaranteed 
by  Parliament. 

(/)  In  consolidated  stock  created  by 
the  Metropolitan  Board  of  Works, 
or  by  the  London  County  Council, 
or  in  debenture  stock  created  by 
the  Receiver  for  the  Metropolitan 
Police  District. 

(g)  In  the  debenture  or  rent-charge, 
or  guaranteed  or  preference  stock 
of  any  railway  company  in  Great 
Britain  or  Ireland  incorporated 
by  special  Act  of  Parliament,  and 
having  during  each  of  the  ten 
years  last  past  before  the  date  of 
investment  paid  a  dividend  at  the 
rate  of  not  less  than  three  per 
cent,  per  annum  on  its  ordinary 
stock. 

(h)  In  the  stock  of  any  railway  or 
canal  company  in  Great  Britain 
or  Ireland  whose  undertaking  is 
leased  in  perpetuity,  or  for  a  term 
of  not  less  than  two  hundred 
years  at  a  fixed  rental,  to  any  such 


railway  company  as  is  mentioned 
in  subsection  (§'),  either  alone  or 
jointly  with  any  other  railway 
company. 

{{)  In  the  debenture  stock  of  any 
railway  company  in  India  the 
interest  on  which  is  paid,  or 
guaranteed,  by  the  Secretary  of 
State  in  Council  of  India. 

(J)  Inthe*'B"  annuities  of  the  Eastern 
Bengal,  the  East  Indian,  and  the 
Scinde  Punjaub  and  Delhi  Rail- 
ways and  anyjike  annuities,  which 
may  at  any  time  hereafter  be 
created  on  the  purchase  of  any 
other  railway  by  the  Secretary 
of  State  in  Council  of  India,  and 
charged  on  the  revenues  of  India, 
and  which  may  be  authorised  by 
Act  of  Parliament  to  be  accepted 
by  trustees  in  lieu  of  any  stock 
held  by  them  in  the  purchased 
railway  ;  also  in  deferred  annuities 
comprised  in  the  register  of  holders 
of  annuity  Class  D,  and  annuities 
comprised  in  the  register  of  annui- 
tants Class  C  of  the  East  Indian 
Railway  Company. 

(k)  In  the  stcck  of  any  railway  com- 
pany in  India  upon  which  a  fixed 
or  minimum  dividend  in  sterling 
is  paid  (ir  guaranteed  by  the 
Secretary  of  State  in  Council  of 
India,  or  upon  the  capital  of 
which  the  interest  is  so  guaran- 
teed. 
(/)  In  the  debenture  or  guaranteed  or 
preference  stock  of  any  company 
in  Great  Britain  or  Ireland,  estab- 
lished for  the  supply  of  water  for 
profit,  and  incorporated  by  special 
Act  of  Parliament  or  by  Royal 
Charter,  and  having  during  each 
of  the  ten  years  last  past  before 
the  date  of  the  investment  paid  a 
div  dend  of  not  less  than  five 
pounds  per  centum  on  its  ordinary 
stock. 

{m)  In  nominal  or  inscribed  stock 
issued,  or  to  be  issued,  by  the  cor- 
poration of  any  municipal  borough 
having,  according  to  the  returns 
of  the  last  census  prior  to  the  date 
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of  investment,  a  population  exceed- 
ing fifty  thousand,  or  by  any 
county  council,  under  the  autho- 
rity of  any  Act  of  Parliament  or 
Provisional  Order. 

(«)  In  nominal  or  inscribed  stock 
issued,  or  to  be  issued,  by  any 
Commissioners  incorporated  by 
Act  of  Parliament  for  the  purpose  of 
supplying  water,  and  having  a  com- 
pulsory power  of  levying  rates  over 
an  area  having,  according  to  the 
returns  of  the  last  census  prior  to 
the  date  of  investment,  a  popula- 
tion exceeding  fifty  thousand, 
provided  that  during  each  of  the 
ten  years  last  past  before  the  date 
of  investment  the  rates  levied  by 
such  Commissioners  shall  not 
have  exceeded  eighty  per  centum 
of  the  amount  authorised  by  law 
to  be  levied. 

(o)  In  any  of  the  stocks,  funds,  or 
securities,  for  the  time  being 
authorised  for  the  investment  of 
cash  under  the  control,  or  subject 
to  the  order,  of  the  Court  (for  list 
of  which  see  below.) 

(2)  (i)  A  trustee  may,  under  the  powers 
of  this  Act,  invest  in  any  of  the 
securities  mentioned  or  referred  to  in 
section  i  of  this  Act,  notwithstanding 
that  the  same  may  be  redeemable, 
and  that  the  price  exceeds  the 
redemption  value. 

(2)  Provided  that  a  trustee  may  not, 
under  the  powers  of  this  Act,  purchase 
at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred 
to  in  subsections  {g),  (/),  (k),  (l)  and 
(;«)  of  section  i,  which  is  liable  to 
be  redeemed  within  fifteen  years  of  the 
date  of  purchase  at  par  or  at  some  other 
fixed  rate,  or  purchase  any  such  stock 
as  is  mentioned  or  referred  to  in  the 
subsections  aforesaid,  which  is  liable 
to  be  redeemed  at  par  or  at  some  other 
fixed  rate,  at  a  price  exceeding  fifteen 
per  centum  above  par  or  such  other 
fixed  rate. 

(3)  A  trustee  may  retain  until  redemp- 
tion  any  redeemable  stock,  fund,  or 


security  which  may  have  been  pur- 
chased in  accordance  with  the  powers 
of  this  Act. 

(3)  Every  power  conferred  by  the  pre- 
ceding sections  shall  be  exercised 
according  to  the  discretion  of  the 
trustee,  but  subject  to  any  consent 
required  by  the  instrument,  if  any, 
creating  the  trust  with  respect  to  the 
investment  of  the  trust  funds. 

(4)  The  preceding  sections  shall  apply  as 
well  to  trusts  created  before  as  to  trusts 
created  after  the  passing  of  this  Act, 
and  the  powers  thereby  conferred  shall 
be  in  addition  to  the  powers  conferred 
by  the  instrument,  if  any,  creating  the 
trust. 

(5). — (i)  A  trustee  having  power  to  invest 
in  real  securities,  unless  expressly  for- 
bidden by  the  instrument  creating  the 
trust,  may  invest,  and  shall  be  deemed 
to  have  always  have  had  power  to 
invest :  — 

{a)  On  mortgage  of  property  held  for 
an  unexpired  term  of  not  less 
than  two  hundred  years,  and  not 
subject  to  a  reservation  of  rent 
greater  than  a  shilling  a  year,  or 
to  any  right  of  redemption,  or  to 
any  condition  for  re-entry,  except 
for  non-payment  of  rent  ;  and 

(b)  On  any  charge,  or  upon  mortgage 
of  any  charge,  made  under  the 
Improvement  of  Lands  Act  1864. 

(2)  A  trustee  having  power  to  invest 
in  the  mortgages  or  bonds  of  any  rail- 
way company  or  of  any  other  descrip- 
tion of  company  may,  unless  the 
contrary  is  expressed  in  the  instru- 
ment authorising  the  investment, 
invest  in  the  debenture  stock  of  a 
railway  company  or  such  other  com- 
pany as  aforesaid. 


(8).  — (i)  A  trustee  lending  money  on  the 
security  of  any  property  on  which  he" 
can  lawfully  lend  shall  not  be  charge- 
able with  breach  of  trust  by  reason  only 
of  the  proportion  borne  by  the  amount 
of  the  loan  to  the  value  of  the  property 
at  the  time  when  the  loan  was  made, 
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provided  that  it  appears  to  the  Court 
that  in  making  the  loan  the  trustee  was 
acting  upon  a  report  as  to  the  value  of 
the  property  made  by  a  person  whom 
he  reasonably  believed  to  be  an  able 
practical  surveyor  or  valuer  instructed 
and  employed  independently  of  any 
owner  of  the  property,  whether  such 
surveyor  or  valuer  carried  on  business 
in  the  locality  where  the  property  is 
situate  or  elsewhere,  and  that  the 
amount  of  the  loan  does  not  exceed  two 
equal  third  parts  of  the  value  of  the 
property,  as  stated  in  the  report,  and 
that  the  loan  was  made  under  the 
advice  of  the  surveyor  or  valuer 
expressed  in  the  report. 

(2)  A  trustee  lending  money  on  the 
security  of  any  leasehold  property  shall 
not  be  chargeable  with  breach  of  trust, 
only  upon  the  ground  that  in  making 
such  loan  he  dispensed  either  wholly  or 
partly  with  the  production  or  investiga- 
tion of  the  lessor's  title. 

(3)  A  trustee  shall  not  be  chargeable 
with  breach  of  trust  only  upon  the 
ground  that  in  effecting  the  purchase 
of,  or  in  lending  money  upon,  the 
security  of  any  property,  he  has 
accepted  a  shorter  title  than  the  title 
which  a  purchaser  is,  in  the  absence 
of  a  special  contract,  entitled  to  require, 
if,  in  the  opinion  of  the  Court,  the 
title  accepted  be  such  as  a  person 
acting  with  prudence  and  caution 
would  have  accepted. 

(9).— (i)  Where  a  trustee  improperly 
advances  trust  money  on  a  mortgage 
security  which  would  at  the  time  of 
the  investment  be  a  proper  investment 
in  all  respects  for  a  smaller  sum  than  is 
actually  advanced  thereon,  the  security 
shall  be  deemed  an  authorised  invest- 
ment for  the  smaller  sum,  and  the 
trustee  shall  only  be  liable  to  make 
good  the  sum  advanced  in  excess 
thereof  with  interest. 


The  investment  of  cash  under  the  control 
of,  or  subject  to  the  order  of,  the  Court  is 
regulated  by  Rule  17  of  Order  XXII.  of  the 
Rules  of  the  Supreme  Court. 


The  following  are  the  investments  autho- 
rised : — 

Two  and  a  half  per  cent.  Consolidated 
Stock. 

Consolidated      three     pounds     per    cent. 

Annuities. 

Reduced  three  pounds  per  cent.  Annuities, 
Two    pounds    fifteen    shillings  per   cent. 

Annuities. 

Two  pounds  ten  shillings  per  cent.  Annui- 
ties. 

Local  Loans  Stock  under  the  National 
Debt  and  Local  Loans  Act  1887. 

Exchequer  Bills. 

Bank  Stock. 

India  three  and  a  half  per  cent.  Stock. 

India  three  per  cent.  Stock. 

India  Guaranteed  Railway  Stocks  or 
Shares,  provided  in  each  case  that  such 
stocks  or  shares  shall  not  be  liable  to  be 
redeemed  within  a  period  of  fifteen  years 
from  the  date  of  investment. 

Stocks  of  Colonial  Governments  guaranteed 
by  the  Imperial  Government. 

Mortgage  of  freehold  and  copyhold  estates 
in  England  and  Wales. 

Metropolitan  Consolidated  Stock,  three 
pounds  ten  shillings  per  cent. 

Three  per  cent.  Metropolitan  Consolidated 
Stock,  Debenture,  preference,  guaranteed,  or 
rent  charge  stocks  of  railways  in  Great  Britain 
or  Ireland,  having  for  ten  years  next  before  the 
date  of  investment  paid  a  dividend  '  on 
Ordinary  Stock  or  Shares. 

Nominal  Debentures  or  Nominal  Debenture 
Stock,  under  the  Local  Loans  Act  1875,  pro- 
vided that  in  each  case  such  debentures  or 
stock  shall  not  be  liable  to  be  redeemed 
within  a  period  of  fifteen  years  from  the  date 
of  investment. 


The   Colonial   Stock  Act    1900  has  added 

to    the    securities    in    which    a    trustee    is 

authorised  to  invest,  Colonial   Stock   which 

conforms  to  the  following  conditions  : — 

(i)  The  Colony  shall  provide  by  legislation 

for  the  payment  out   of  the  revenues 

of  the  Colony  of  any  sums  which  may 

become  payable 'to  stockholders  under 
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any  judgment,  decree,  rule,   or  order 
of  a  Court  in  the  United  Kingdom. 

(2)  The  Colony  shall  satisfy  the  Treasury 
that  adequate  funds  (as  and  when 
required)  will  be  made  available  in  the 
United  Kingdom  to  meet  any  such 
judgment,  decree,  rule,  or  order. 

(3)  The  Colonial  Government  shall  place 
on  record  a  formal  expression  of  their 
opinion  that  any  Colonial  legislation 
which  appears  to  the  Imperial  Govern- 
ment to  alter  any  of  the  provisions 
affecting  the  stock  to  the  injury  of  the 
stockholder,  or  to  involve  a  departure 
from  the  original  contract  in  regard  to 
the  stock,  would  properly  be  dis- 
allowed. 

Virtually  all  the  existing  Colonial 
Government  Stock  is  now  (subject  to  the 
restrictions  as  to  purchasing  at  a  premium) 
available  for  the  investment  of  trust  funds. 


"  It  is  the  rule  of  the  Court  that,  in  the 
"  absence  of  any  special  direction,  it  is  the 
"duty  of  an  executor  or  administrator  to 
"  invest  any  sums  of  sufficient  amount ;  he 
"  has  no  right  to  have  money,  as  it  were, 
"wrapped  up  in  a  napkin,  though,  no 
"  doubt,  if  there  are  payments  to  be  made, 
"he  is  justified  in  keeping  balances 
"  adequate  for  those  payments.  Where 
"  trust  funds  are  invested  on  an  inadequate 
"  security,  it  is  the  duty  of  trustees  to 
"  re-invest  them,  although  the  written  con- 
"  sent  of  the  tenant  for  life,  rendered  neces- 
"  sary  to  any  change  of  investment,  is 
"  refused,  and  the  security  is  one  expressly 
"authorised  by  the  trust.  And  though 
"power  is  given  to  them  to  invest  upon 
"  such  securities  as  they  shall  approve, 
*'  they  are  bound,  nevertheless,  to  exercise 
' '  a  careful  discretion  in  selecting  a  security 
"  as  to  value. 

"  The  rule  as  laid  down  by  Lord  Eldon 
"  in  Howe  v.  Earl  of  Dartmouth,  amounts  to 
"  this,  that,  where  there  is  a  residuary 
"bequest  of  personal  estate  to  be  enjoyed 
"  by  several  persons  in  succession,  a  Court 
'*  of  Equity,  in  the  absence  oj  any  evidence  of  a 
"  contrary  intention,  will  assume  that  it  was 
"the   intention  of   the    testator    that    his 


"  legatees  should  enjoy  the  same  thing  in 
"  succession,  and  as  the  only  means  of 
"  giving  effect  to  such  intention  will  direct 
"  the  conversion  into  permanent  invest- 
"  ments  of  a  recognised  character  of  all 
"such  parts  of  the  estate  as  are  of  a 
"wasting  or  reversionary  character,  and 
"also  all  such  other  existing  investments 
"  as  are  not  of  the  recognised  character, 
"  and  are  consequently  deemed  to  be  more 
"  or  less  hazardous." 

Note. — Where  a  tenant-for-life  is  entitled  to 
enjoy  in  specie,  the  rule  in  Hoive  v.  Dartmouth 
does  not  apply,  and  the  investments  to  be 
so  enjoyed  may  remain. 

Lord  Watson,  in  delivering  judgment  in 
Learoyd  v.  Whiteley,  said  : — 

"  As  a  general  rule  the  law  requires  of  a 
"  trustee  no  higher  degree  of  diligence  in 
"  the  execution  of  his  office  than  a  man  of 
"  ordinary  prudence  would  exercise  in  the 
"  management  of  his  own  private  affairs; 
"  yet  he  is  not  allowed  the  same  discretion 
"  in  investing  the  moneys  for  the  trust  as  if 
"he  were  a  person  sui  juris,  dealing  with 
"  his  own  estate.  Business  men  of 
"  ordinary  prudence,  frequently  do  select 
"  investments  which  are  more  or  less  of  a 
"speculative  character;  but  it  is  the 
"  duty  of  a  trustee  to  confine  himself 
"  to  the  class  of  investments  permitted 
"by  the  trust,  and  likewise  to  avoid  all 
"  investments  of  any  class  which  are 
"attended  with  hazard.  So  long  as  he 
"  acts  in  the  honest  observance  of  these 
"  limitations,  the  general  rule  already 
"  stated  will  apply.  The  Courts  of  Equity 
"  have  indicated  and  given  effect  to  certain 
"general  principles  for  the  guidance  of 
"  trustees  in  lending  money  upon  the 
"  security  of  real  estate.  Thus  it  has  been 
"  laid  down  that,  in  the  case  of  ordinary 
"  agricultural  land,  the  margin  ought  not 
"to  be  less  than  one  third  of  its  value, 
"  whereas  in  cases  where  the  subject  of  the 
' '  security  derives  its  value  from  buildings 
"  erected  on  the  land,  or  its  use  for  trade 
"  purposes,  the  margin  ought  not  to  be  less 
"than  one  half  (but  now  see  the  Act  of 
"  1893,  supra.)  I  do  not  think  these  have 
"  been  laid  down  as  hard  and  fast  limits  up 
"  to  which  trustees  would  be  invariably 
"  safe,  and  beyond  which  they  could  never 


Trust] 


537 


[Unclaimed 


"  be  in  safety  to  lend,  but  as  indicating  the 
"  lowest    margins    which    under   ordinary 
"  circumstances  a  careful  investor  in  trust 
"  funds  ought  to  accept."     {See  Apportion- 
ment, Judicial  Trustees  Act.) 
A  trustee  who  employs  the  fund  entrusted 
to   him   in    unauthorised   investments  (even 
acting  bond  fide,  and   believing   that   by   so 
doing    he   will    benefit    the    estate)   renders 
himself  liable  not  only   for  the  capital,  but 
for    all    profits    made    or    alternatively   for 
interest  at  4  per  cent,  or  5  per  cent,  (accord- 
ing to  circumstances). 

Turn  of  the  Market  implies  the  difference 
between  the  buying  and  selling  price  of  a 
stock  — thus  if  a  stock  is  quoted  107I-107I, 
the  buyer  will  probably  have  to  give  loyf  and 
the  seller  will  receive  107^,  the  difference 
representing  the  dealer's  or  jobber's  profit. 
{See  Jobbers.) 

Turnover.— Sf^  Output. 


Uberrima  Fides. — Most  abundant  faith.  Con- 
tracts requiring  uberrima  fides  are  avoided  by 
the  concealment  of  a  material  fact  equally  as 
by  the  misrepresentation  of  something  affect- 
ing the  contract. 

The  following  are  of  this  class  : — 
(i)  Contracts  for  the  sale  of  lands. 

(2)  Contracts  of  suretyship. 

(3)  Contracts  to  take  shares   in   a  public 
company. 

(4)  Contracts  of  co-partnership. 

(5)  Contracts   of  insurance,  whether   fire, 
life,  or  marine. 

Strictly  speaking,  Suretyship  and  Partner- 
ship are  uberrima  fidei  only  after  being  entered 
into,  for  "  the  intending  surety  and  the  intend- 
"  ing  partner  cannot  claim  the  protection 
"  accorded  to  the  intending  insurer,  investor, 
"  or  buyer  of  land."      [Anson.] 

Umpire. — A  person  to  whose  sole  decision  a 
question  between  parties  is,  by  consent, 
referred. 

In  a  submission  to  arbitration  it  is  inferred, 
in  the  absence  of  anything  expressed  to  the 
contrary,  that  if  the  reference  be  to  two 
arbitrators",  they  may  appoint  an  umpire  at 


any  time  within  the  period  during  which  they 
have  power  to  make  an  award.  If  the 
arbitrators  allow  their  time  to  expire  without 
making  an  award,  or  have  delivered  to  any 
party  to  the  submission,  or  to  the  umpire,  a 
notice  that  they  cannot  agree,  the  umpire 
may  forthwith  enter  upon  the  reference  in 
lieu  of  the  arbitrators.  Where  the  parties, 
or  two  arbitrators,  are  at  liberty  to  appoint 
an  umpire  and  do  not  appoint  him,  or  where, 
having  been  appointed  as  umpire,  such 
person  appointed  declines  to  act,  is  incapable 
of  acting,  or  dies,  and  the  submission  does 
not  show  that  it  was  intended  that  the 
vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  do  not  supply  the 
vacancy,  any  party  may  serve  upon  the  other 
parties,  or  arbitrators,  as  the  case  may  be, 
a  written  notice  to  appoint  an  umpire,  and  if 
such  appointment  is  not  made  within  7  clear 
days  after  service  of  the  notice,  the  Court  may 
make  the  appointment,  on  the  application  of 
the  party  who  gave  the  notice. 

It  is,  of  course,  much  better,  where  two 
arbitrators  are  appointed,  to  appoint  the 
arbitrators  and  name  the  umpire  in  the  sub- 
mission, or  make  it  a  term  of  the  submission 
that  the  arbitrators  appoint  an  umpire  before 
entering  on  the  reference.  This  enables  the 
umpire  to  sit  with  the  arbitrators  and  hear  the 
evidence,  and  thus  save  the  expense  of  rehear- 
ing in  case  the  arbitrators  disagree,  but  until 
the  arbitrators  disagree  the  umpire  has  no  right 
to  take  any  official  part  whatever  in  the  pro- 
ceedings. When  the  umpire  does  enter  upon 
the  reference,  he  replaces  the  arbitrators,  and 
possesses  the  same  rights  and  assumes  the 
same  duties  as  the  arbitrators. 

An  umpire  decides  between  the  parties,  not 
between  the  arbitrators.  He  has  a  lien 
upon  his  award  for  his  costs,  as  in  the  case  of 
an  arbitrator. 

{See  Arbitration,  Arbitrator,  Submission.) 

Unauthorised  Signature.— 5ff  iVcceptance, 
Indorsement. 

Uncalled  Capital.— Sf^  Capital. 

Unclaimed  Dividends.— 

Company. 

Table  A  provides  that  all  dividends  (de- 
clared upon  shares)  remaining  unclaimed  for 
three  years  after  having  been  declared,  may 
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be  forfeited  by  the  directors  for  the  benefit  of 
the  company,  and  further,  that  no  (unpaid) 
dividend  shall  bear  interest  as  against  the 
company. 

Where  Table  A  is  not  adopted  some  special 
sets  of  articles  of  association  provide  for  the 
forfeiture  of  all  dividends  remaining  un- 
claimed after  a  given  period — say  five  years. 

Mr.  Palmer  says  that,  "  in  the  absence  of 
"  some  such  clause,  it  is  doubtful  whether 
"less  than  twenty  years  would  bar  the  right 
"  to  dividends  declared  but  not  claimed." 

The  Stock  Exchange  object  to  any  clause 
in  the  articles  as  to  forfeiture  of  unclaimed 
dividends  after  a  specified  time,  so  that  where 
a  Stock  Exchange  quotation  is  required,  no 
such  clause  should  be  included  in  the 
regulations. 

Company  Liquidation. 

Section  15  of  the  Winding-up  Act  1890  (as 
extended  by  general  rules  and  the  regulations 
of  the  Board  of  Trade)  provides  that  where  a 
winding-up  of  a  company  (whether  com- 
pulsory, under  supervision,  or  voluntary)  is 
not  concluded  within  one  year  after  its  com- 
mencement, the  liquidator  of  such  company 
shall  transmit  in  duplicate  to  the  Registrar  of 
Joint  Stock  Companies  a  detailed  statement 
of  all  the  liquidator's  receipts  and  payments 
on  account  of  the  company. 

The  first  statement,  commencing  at  the  date 
when  a  liquidator  was  first  appointed  and 
brought  down  to  the  end  of  twelve  months 
from  the  commencement  of  the  winding-up, 
shall  be  sent  within  thirty  days  from  the 
expiration  of  such  twelve  months,  or  within 
such  extended  period  as  the  Board  of  Trade 
may  sanction. 

The  subsequent  statements  shall  be  sent  at 
intervals  of  half  a  year,  until  the  winding-up 
is  concluded,  each  statement  being  brought 
down  to  the  end  of  the  half-year  for  which  it 
is  sent. 

If  it  appears  from  any  such  statement  or 
otherwise  that  any  liquidator  of  a  company 
has  in  his  hands  or  under  his  control  any 
money  representing  unclaimed  or  undis- 
tributed assets  of  the  company  which  have 
remained  unclaimed  or  undistributed  for  six 
months  after  the  date  of  their  receipt,  the 
liquidator  shall  forthwith  pay  the  same  to  the 


Companies  Liquidation  Account  at  the  Bank 
of  England.  Every  such  liquidator  shall  be 
entitled  to  the  prescribed  certificate  of  receipt 
for  the  moneys  so  paid,  and  that  certificate 
shall  be  an  effectual  discharge  to  him  in 
respect  thereof. 

The  amount  to  be  paid  to  the  Companies 
Liquidation  Account  shall  be  the  minimum 
balance  of  such  money  which  the  liquidator 
has  had  in  his  hands  or  under  his  control 
during  the  six  months  immediately  preceding 
the  date  to  which  the  statement  is  brought 
down,  less  such  part  (if  any)  thereof  as  the 
Board  of  Trade  may  authorise  him  to  retain 
for  the  immediate  purposes  of  the  liquidation. 
Such  amount  shall  be  paid  in  to  the  Com- 
panies Liquidation  Account  within  fourteen 
days  from  the  date  to  which  the  statement  of 
account  is  brought  down.     (Rule  174.) 

Note. — Although  a  liquidator  may  not  be 
called  upon  to  render  any  account  unless  the 
liquidation  extends  beyond  the  stated  period, 
he  will  usually  be  asked  by  the  Registrar  for 
a  certificate  that  any  unclaimed  dividends  or 
undistributed  assets  have  been  paid  into  the 
Companies  Liquidation  Account. 

For  the  purpose  of  ascertaining  and  getting 
in  any  money  payable  into  the  Bank  of 
England  in  pursuance  of  the  15th  section,  the 
like  powers  may  be  exercised,  and  by  the 
like  authority  as  are  exercisable  under 
section  one  hundred  and  sixty-two  of  the 
Bankruptcy  Act  1883,  for  the  purpose  of 
ascertaining  and  getting  in  the  sums,  funds, 
and  dividends  referred  to  in  that  section. 
(Rule  176).     {See  below.) 

Any  person  claiming  to  be  entitled  to  any 
money  paid  into  the  Bank  of  England  in 
pursuance  of  the  15th  section  may  apply  to 
the  Board  of  Trade  for  payment  of  the  same, 
and  the  Board  of  Trade  may,  on  a  certificate 
by  the  liquidator  that  the  person  claiming  is 
entitled,  make  an  order  for  the  payment  to 
that  person  of  the  sum  due.  Any  person  dis- 
satisfied with  the  decision  of  the  Board  of 
Trade  in  respect  of  any  claim  made  in  pur- 
suance of  this  section  may  appeal  to  the 
High  Court. 

The  following  fees  are  payable  in  respect 
of  payments  out  of  the  Companies  Liquida- 
tion Account : — 
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(i)  On  every  application  for  the  re-issue  i 
of  a  lapsed  cheque  or  money  order  in 
respect  of  moneys  standing  to  the 
credit  of  the  account  : — 
(a)  A  fee  of  is.  where  the  amount 
applied  for  does  not  exceed  £i  ; 
or 

{b)  A  fee  of  2S.  6d.  where  the  amount 
applied  for  exceeds  £1.  ;  and 
(2)  Where  the  money  consists  of  un- 
claimed dividends,  a  fee  of  3d.  on  each 
pound,  or  fraction  of  a  pound,  on  each 
dividend  paid  out. 

Bankruptcy. 

Where  the  trustee,  under  any  bankruptcy, 
composition  or  scheme  pursuant  to  this  Act, 
shall  have  under  his  control  any  unclaimed 
dividend  which  has  remained  unclaimed  for 
more  than  six  months,  or  where,  after  making 
a  final  dividend,  such  trustee  shall  have  in 
his  hands  or  under  his  control  any  unclaimed 
or  undistributed  moneys  arising  from  the 
property  of  the  debtor,  he  shall  forthwith  pay 
the  same  to  the  Bankruptcy  Estates  Account 
at  the  Bank  of  England.  The  Board  of  Trade 
shall  furnish  him  with  a  certificate  of  receipt 
of  the  money  so  paid,  which  shall  be 
an  effectual  discharge  to  him  in  respect 
thereof 

The  Board  of  Trade,  with  the  concurrence 
of  the    Treasury,    may    from    time   to   time 
appoint  a  person  to  collect  and  get  in  all  such 
unclaimed  or  undistributed    funds  or    divi- 
dends, and  for  the  purposes  of  this  section 
any  Court  having  jurisdiction  in  bankruptcy 
shall  have,  and  at  the  instance  of  the  person 
so  appointed,  or  of  the  Board  of  Trade,  may    j 
exercise  all  the  powers  conferred  by  this  Act    j 
with  respect  to  the  discovery  and  realisation    i 
of  the  property  of  a  debtor,  and  the  provisions 
of  this  Act  with  respect  thereto  shall,   with 
any  necessary  modifications,  apply   to   pro- 
ceedings under  this  section. 

The  provisions  of  this  section  shall  not, 
except  as  expressly  declared  herein,  deprive 
any  person  of  any  larger  or  other  right  or 
remedy  to  which  he  may  be  entitled  against 

such  trustee  or  other  person 

(Bankruptcy  Act  1883,  section  162.) 

If  the  dividend  has  been  paid  by  cheques 
on    the   Bankruptcy  Estates    Account,    the 


trustee,  on  the  expiration  of  six  months  from 
the  date  of  issue,  or  on  application  for  his 
release,  if  that  event  occurs  earlier,  should 
return  any  cheques  remaining  in  hand  to  the 
Finance  Department  of  the  Board  of  Trade. 

If  the  dividend  has  been  paid  through  a 
local  bank  the  trustee  will  be  required,  at  the 
expiry  of  six  months  from  the  date  of  the 
declaration  of  a  dividend,  to  forward  to  the 
Inspector-General  in  Bankruptcy  for  audit, 
vouchers  for  the  dividends  paid,  and  a  list  of 
those  remaining  unclaimed.  The  trustee 
will  then  be  furnished  with  a  receivable 
order  for  payment  into  the  Bank  of  England 
of  the  amount  of  the  dividends  unclaimed. 
Under  no  circumstances  should  unclaimed 
dividends  be  credited  to  the  estate  without 
the  previous  sanction  of  the  Inspector- 
General.     (Board  of  Trade  Regulations.) 

Any  person  claiming  to  be  entitled  to  any 
moneys  paid  into  the  Bankruptcy  Estates 
Account  pursuant  to  this  section  may  apply 
to  the  Board  of  Trade  for  payment  to  him  of 
the  same,  and  the  Board  of  Trade,  if  satisfied 
that  the  person  claiming  is  entitled,  shall 
make  an  order  for  the  payment  to  such 
person  of  the  sum  due.     (Section  162.) 

The  Board  of  Trade  may  require  the 
application  to  be  supported  by  the  affidavit 
of  the  claimant.     (Rule  346.) 

The  following  fees  are  payable  in  respect 
of  payments  out  of  the  Bankruptcy  Estates 
Account : — 

(i)  On  every  application  for  the  re-issue 
of  a  lapsed  cheque  or  money  order  in 
respect  of  moneys  standing  to  the 
credit  of  the  account,  a  fee  of  2s.  6d. ; 
and 

(2)  Where  the  money  consists  of  unclaimed 
dividends,  a  fee  of  threepence  on  each 
pound,  or  fraction  of  a  pound,  on 
each  dividend  paid  out. 

Deed  of  Arrangement. 

A  trustee  under  a  deed  of  arrangement  is 
not  required,  like  trustees  in  bankruptcy  and 
liquidators  in  voluntary  windings-up,  to  pay 
over  undistributed  balances  and  unclaimed 
dividends  to  the  Bank  of  England.  Many 
trustees,  desiring  to  obtain  a  complete  dis- 
charge from  their  trust,  have  voluntarily 
offered  to  pay  over  unclaimed  dividends  to 
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the  Bankruptcy  Estates  Account;  but  the 
Board  of  Trade  have  no  power  to  accept 
them,  and  they  accordingly  remain  in  the 
hands  or  under  the  control  of  the  trustees. 

A  professional  accountant  who  acts  as 
trustee  in  a  considerable  number  of  cases  can 
meet  the  difficulty  by  paying  all  unclaimed 
dividends  into  a  special  banking  account  in 
his  own  name  (not  that  of  his  firm  where  he 
is  in  partnership),  allowing  the  same  to 
accumulate,  and  keeping  a  careful  record  of 
them  as  regards  (i)  the  estate,  (2)  the  creditor 
entitled,  and  (3)  the  amount.  He  would  then 
be  prepared  in  the  event  of  any  legislation 
in  reference  thereto  which  may  be  effected  in 
the  future  on  the  lines  of  a  well-known  section 
of  the  Bankruptcy  Act  of  1883. 


Uncompleted 

Work. 


Work.  —  See     Incomplete 


Unconscionable    Bargain. 

Bargain. 


See  Catching 


Under=Lease. — A  grant  by  a  lessee  to  another 
of  a  part  of  his  whole  interest  under  the 
original  lease,  reserving  to  himself  a  rever- 
sion ;  it  differs  from  an  assignment,  as  the 
latter  conveys  the  lessee's  whole  interest. 

Undertaking. — Debentures  issued  by  a  com- 
pany not  unusually  create  {inter  alia)  a  charge 
upon  its  undertaking. 

"I  take  the  object  and  meaning  of  the 
"debenture  to  be  this,  that  the  word 
"  *  undertaking  '  necessarily  infers  that  the 
"  company  will  go  on,  and  thatadebenture- 
"  holder  could  not  interfere  until  either 
"  the  interest  which  was  due  was  unpaid, 
"  or  until  the  period  had  arrived  for  the 
"payment  of  his  principal,  and  that 
"principal  was  unpaid.  I  think  the 
*'  meaning  and  object  of  the  security  was 
"  this,  that  the  company  might  go  on 
"during  that  interval,  and,  furthermore, 
"  that,  during  the  interval,  the  debenture- 
"  holder  would  not  be  entitled  to  any 
"  account  of  mesne  profits,  or  of  any  deal- 
"  ing  with  the  property  of  the  company 
"  in  the  ordinary  course  of  their  business. 
"  I  see  no  difficulty  or  inconvenience  in 
"  giving  that  effect  to  this  instrument,  but 
"  the  moment  the  company  comes  to  be 
"  wound-up  and  the  property   has  to   be 


"  realised,  that  moment  the  rights  of  these 
"  parties,  beyond  all  question,  attach.  My 
"  opinion  is  that,  even  if  the  company  had 
"  not  stopped,  the  debenture-holders  might 
"  have  filed  a  bill  to  realise  their  security. 
"  I  hold  that,  under  these  debentures,  they 
"  have  a  charge  upon  all  property  of  the 
"  compaEy,  past  and  future,  by  the  term 
"  '  undertaking,'  and  that  they  stand  in  a 
"position  superior  to  that  of  the  general 
"  creditors,  who  can  touch  nothing  until 
"  they  are  paid."  [Gifford,  L.J.] 
{See  Floating  Charge.) 

Under  Tenant.  — One  who  holds  from  a 
lessee.     {See  Under-Lease.) 

Underwriter. — An  insurer  ;  so  called  from 
his  writing  his  name  under  the  policy  or  con- 
tract of  insurance. 

Apart  from  marine  and  fire  insurance,  it  is 
now  a  common  practice  to  underwrite  the 
issue  of  capital  of  a  Joint  Stock  Company,  the 
underwriter  or  underwriters  agreeing,  in  con- 
sideration of  a  commission,  to  take  up  all 
shares  which  are  not  subscribed  for  by  the 
public.  Where  there  are  many  underwriters 
of  the  same  issue  of  shares,  they  are  liable  for 
the  short  subscription  in  proportion  to 
amounts  they  have  respectively  under- 
written. 

Section  8  of  the  Companies  Act  1900 
provides : — 

(i)  Upon  any  offer  of  shares  to  the  public 
for  subscription,  it  shall  be  lawful  for 
a  company  to  pay  a  commission  to  any 
.person  in  consideration  of  his  sub- 
scribing or  agreeing  to  subscribe, 
whether  absolutely  or  conditionally, 
for  any  shares  in  the  company,  or  pro- 
curing or  agreeing  to  procure  sub- 
scriptions, whether  absolute  or  con- 
ditional ,  for  any  shares  in  the  company, 
if  the  payment  of  the  commission  and 
the  amount  or  rate  per  cent,  of  the 
commission  paid  or  agreed  to  be  paid 
are  respectively  authorised  by  the 
articles  of  association,  and  disclosed 
in  the  prospectus,  and  the  commission 
paid  or  agreed  to  be  paid  does 
not  exceed  the  amount  or  rate  so 
authorised. 

(2)  Save  as  aforesaid  no  company  shall 
apply  any  of  its  shares  or  capital  money 
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either  directly  or  indirectly  in  pay- 
ment of  any  commission,  discount  or 
allowance,  to  any  person  in  considera- 
tion of  his  subscribing  or  agreeing  to 
subscribe,  whether  absolutely  or  con- 
ditionally, for  any  shares  of  the  com- 
pany, or  procuring  or  agreeing  to  pro- 
cure subscriptions,  whether  absolute 
or  conditional,  for  any  shares  in  the 
company,  whether  the  shares  or  money 
be  so  applied  by  being  added  to  the 
purchase-money  of  any  property 
acquired  by  the  company,  or  to  the 
contract  price  of  any  work  to  be 
executed  for  the  company,  or  the 
money  be  paid  out  of  the  nominal 
purchase-money  or  contract  price  or 
otherwise. 

(3)  But  nothing  in  this  section  shall  affect 
the  power  of  any  company  to  pay 
such  brokerage  as  it  has  heretofore 
been  lawful  for  a  company  to  pay. 

In  the  Matahele  Gold  Reef  C3.se  (1901),  it  was 
decided  that  the  granting  of  an  option  to 
underwriters  to  subscribe  for  shares  at  par, 
by  way  of  underwriting  commission,  was  an 
illegal  application  of  the  company's  shares, 
and  that  such  an  arrangement  was  invalid 
under  subsection  2  of  section  8  (above).  It 
is  submitted  as  a  result  of  the  Matabele  case 
that  the  two  subsections  taken  together 
mean  : — 

(fl)  On  a  private  issue  no  commissions 
other  than  brokerages  are  payable  in 
one  form  or  another,  whether  in  cash 
or  shares. 

(6)  On  a  public  issue, 

(i)  A  payment  out  of  the  capital 
money  may  be  made  if  disclosed 
and  authorised  (subsection  i),  but 
eve.1  capital  money  cannot  be  so 
applied  if  not  disclosed  and 
authorised  (subsection  2). 

(2)  Any  application  of  a  company's 
shares  (as  distinct  from  its  capital 
money)  in  payment  of  underwriting 
commission  is  prohibited  under 
any  circumstances,  whether  dis- 
closed and  '*  authorised  "  in  the 
articles  or  not. 


Undischarged  Bankrupt. — Where  a  bank- 
rupt, not  having  obtained  his  discharge, 
obtains  credit  to  the  extent  of /20  or  upwards 
from  any  person  without  informing  such 
person  that  he  is  an  undischarged  bankrupt, 
he  is  guilty  of  a  misdemeanour,  and  may  be 
dealt  with  and  punished  as  if  he  had  been 
guilty  of  a  misdemeanour  under  the  Debtors 
Act  1869.     (1883  Act,  section  31.) 

To  convict  a  bankrupt  of  such  an  offence 
it  is  not  necessary  to  show  that  there  was  an 
intent  to  defraud. 


"  Until  the  trustee  intervenes,  all  transac- 
"  tions  by  a  bankrupt  after  his  bankruptcy 
"  (but  before  his  discharge)  with  any  person 
"  dealing  with  him  bona  fide  and  for  value,  in 
"respect  of  his  after-acquired  property^ 
"  whether  with  or  without  knowledge  of  the 
"  bankruptcy,  are  valid  against  the  trustee  " 
{Cohen  v.  Mitchell, i8go),  but  this  doctrine,  while 
extending  to  leaseholds  {Re  Clayton  S'  Barclay 
(1895)  2  Ch.  212)  was  held  not  to  apply  to 
freehold  property  {Re  New  Land  Development 
(1892)  2  Ch.  138),  the  reason  for  the  exception 
in  favour  of  freeholds  being  that  it  was  inad- 
visable to  make  the  question  of  the  non- 
intervention of  the  trustee  a  link  in  the  title 
to  the  property. 

When  an  undischarged  bankrupt,  without 
his  trustee's  knowledge,  acquired  further 
property  and  carried  on  business,  and  again 
became  bankrupt,  it  was  held  that  the 
trustee  in  the  first  bankruptcy  was  entitled 
to  such  property  ;  and  to  take  it  without  any 
obligation  to  satisfy  any  of  the  liabilities 
incurred  by  the  bankrupt  since  the  first 
bankruptcy  {Re  Clark,  1894,  2  Q.B.  393),  but 
the  trustee  in  the  second  bankruptcy  will  be 
allowed  all  his  proper  disbursements  as 
trustee  and  a  reasonable  sum  by  way  of 
remuneration.  {Re  Preston,  igo^).  In  a  more 
recent  case,  however,  it  was  held  that  the 
trustee  under  the  first  bankruptcy  is  entitled 
to  all  assets  in  the  second  bankruptcy,  and 
that  the  trustee  under  the  second  bankruptcy 
is  not  entitled  to  any  costs  or  remuneration. 
{Re  Frost,  1904.) 

Undue  Preference. — The  improper  prefer- 
ence by  a  debtor  of  one  creditor,  or  a  set 
of  creditors,  over  the  others. 
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A  preference  may  be  undue,  although  it 
does  not  amount  to  fraud,  and  cannot  be  set 
aside  ;  but  an  undue  preference  is  to  be  taken 
into  consideration  by  the  Court  when  a 
bankrupt  makes  application  for  his  discharge. 
(See  Discharge  of  a  Bankrupt,  Fraudulent 
Preference.) 

Unexpired  Risks. — In  the  accounts  of  an  in- 
surance company  (such  as  fire  and  marine)  it 
is  obviously  impracticable  to  provide  specifi- 
cally against  probable  loss  in  respect  of 
current  risks  at  the  date  of  preparing  the 
Balance  Sheet,  and  the  auditor's  certificate  is 
sometimes  qualified  accordingly,  for  if  there 
should  be  no  reserved  profits  (as  in  the  case 
of  a  new  company),  the  surplus  of  premiums 
over  expenses  and  known  losses  cannot  be  con- 
sidered as  profit  available  for  dividend ; 
while,  in  the  case  of  a  company  having  an 
ample  reserve  against  all  contingencies,  if  an 
amount  equal  to  the  surplus  of  premiums 
over  expenses  and  known  losses  for  a  specified 
period,  is  deemed  available  for  dividend,  it 
must  be  noted  that  the  "  standing  reserve  "  is 
subject  to  the  unexpired  risks. 

Although,  as  already  stated,  provision  is 
not  specifically  made  in  the  accounts  in  this 
respect,  an  estimate  may  be  made  by  taking 
a  proportion  (such  as  |  or  |)  of  the  total 
annual  premiums.  It  is  submitted,  however, 
that  the  total  of  the  annual  premiums  is  not 
necessarily  a  direct  factor  in  the  estimates, 
as  so  much  depends  upon  the  date  upon 
which  the  various  risks  expire. 

Mr.  Pixley,  F.C.A.,  says,  for  this  purpose 
{i.e.,  ascertaining  the  reserve),  "it  may  be 
-"assumed  that  the  premiums  are  received, 
"  and  the  claims  thereof  arise  at  equal  intervals 
•'  throughout  the  year,  and,  therefore,  at  the 
"  date  on  which  the  books  are  closed,  half  the 
"  risk  will  have  run  otf  the  policies  then  in 
*'  force.  The  following  calculation  would 
"  then  obtain  the  amount  which  ought  to  be 
"charged  against  the  Revenue  Account  for 
"  the  year,  and  included  in  the  Balance  Sheet 
*'  as  the  reserve." 

•'  (i)  Ascertain  from  the  experience  of  the 
*'  company,  or  of  companies  transacting 
"  similar  business,  the  rate  per  cent,  the 
"losses  bear  to  the  net  premium  income. 

"  (2)  Ascertain  the  amount  which  bears 
*'  the  same  ratio  to  the  net  premium  income    I 


"for  the  year   under   audit.      Half  of   this 
"  amount  is  the  reserve  required. 

"Very  few,  if  any,  insurance  companies 
"calculate  their  reserve  in  this  manner, 
' '  and  an  auditor  would  have  no  right  to 
"  object  to  any  other  method  by  which  the 
"  directors  may  have  arrived  at  the  reserve, 
"provided,  in  his  opinion,  it  has  been  fixed 
"  on  a  sound  basis." 

As  Mr.  Pixley  says,  very  few  of  the  insur- 
ance companies  calculate  their  reserve  in  this 
manner,  so  that  the  point  is  polemical  rather 
than  of  practical  importance,  but  it  might 
be  pointed  out  that  as,  in  practice,  an  insur- 
ance company  "  closes  its  books  "  either  on 
30  June  or  31  December  in  each  year,  and  as 
each  of  these  dates  is  in  close  proximity  to 
the  Midsummer  and  Christmas  quarter  days 
respectively,  it  follows  that  the  proportion  of 
the  current  risks  which  will  have  run  off  at 
the  date  of  closing  the  books  will  not  amount 
to  one-half,  even  assuming  the  equal  distri- 
bution of  premiums  throughout  the  year. 
Thus,  assuming  that  the  books  are  being 
closed  at  31  December,  that  the  company 
passes  to  credit  of  revenue  the  premiums  as 
they  become  due  each  quarter  day,  and  that 
the  premiums  are  equally  divided,  then, 
ignoring  the   odd  days  : — 

Premiums : — 

Lady-day  quarter  J  of  total,  J  of  year  of  which  unexpired 
Midsummer    ,,     J      >>         in  ,,  ,, 

Michaelmas    ,,     J     ,,        f        ,,  ,,  „ 

Christmas        ,,     i     ,,         i        ,,  „  ,, 

3 

2^  times  one  quarter's  premiums  equals  |  of 
the  whole  year's  premiums,  so  that  on  the 
average,  only  |  of  the  whole  of  the  risks  will 
have  run  off. 

It  would  appear  that  half  the  risks  (on  the 
average)  can  only  be  run  off  at  the  date  of 
closing  the  books  under  the  following  circum- 
stances : — 

(i)  Premiums  for  each  quarter  equal  ; 

(2)  Premiums  passed  to  credit  of  revenue 
at  end  of  quarter  only. 

(3)  Books    closed    in     the    middle    of    a 
quarter. 

Note. — The  examples  here  given  are 
merely  intended  to  enunciate  the  general 
principles     involved     in     estimating     the 
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reserve  required,  for  adjustments  would  be 
necessary  to  deal  with  (i)  short  period 
risks,  (2)  those  risks  which  are  accepted  for 
over  12  months  [e.g.  (a)  new  business  ;  the 
first  premiums  generally  being  in  respect  of 
the  period  ending  12  months  from  the 
next  quarter  day,  and  {b)  those  premiums 
paid  in  advance  in  respect  of  a  period  of 
years.] 

Now,  suppose  the  accounts  of  a  company 
were  being  made  up  to  31  December  1903 
and  the  premiums  were  apportioned  as 
under  : — 

Premiums  expiring  next— 

Lady-day    £20,000  unexpired  portion,say,  at  31  Dec.  pTs, 000 
Midsummer  12,000  ,,  ,,  ,,  6,000 

Michaelmas    8, coo  ,,  ,,  ,,  6,000 

Christmas      10,000  ,,  ,,  ,,  10,000 


£50,000 


£27,000 


If  the  annual  losses  averaged  (say)  50  per 
cent,  upon  the  annual  premiums,  then  the 
probable  losses  in  respect  of  unexpired  risks 
might  fairly  be  stated  at  /i3,50o  ;  but,  if  the 
premiums  of  the  same  company  had  been 
classified  as  under,  the  estimate  would  be 
affected  accordingly  : — 

Premiums  expiring  next — 
Lady-day        8,000  unexpired  portion,  say,  at  31  Dec.  2,000 
Midsummer    6,000  ,,  ,,  ,,  3,000 

Michaelmas    8,000  ,,  „  ,,  6,000 

Christmas     28,000  ,,  ,,  ,,  28,000 


50,000 


39)000 


Here  the  unexpired  risks  might  be  taken 
at  ;^ 1 9, 500— for  although  the  total  premiums 
are  the  same  in  both  cases,  the  greater  por- 
tion is  in  respect  of  insurance  effected  in  the 
last  quarter  of  the  year.  If,  therefore,  it  is 
considered  necessary  to  estimate  the  reserve, 
it  is  advisable  to  deal  with  the  premiums 
according  to  the  particular  quarter  days  upon 
which  they  respectively  expire,  instead  of 
assuming  that  they  are  equally  distributed 
throughout  the  year,  particularly  so,  as 
(ordinarily)  the  premiums  for  each  quarter 
.jsse  separately  stated  in  the  books  of  account. 

{See  Life  Assurance  Companies.) 

Unissued  Capital.— That  portion  of  the 
authorised  capital  of  a  company  which  has 
not  been  issued  or  has  not  been  agreed  to  be 
taken  by  any  person. 


[Unpresented 

Such  capital,  in  the  case  of  a  company 
limited  by  shares,  may  be  cancelled  by  special 
resolution  without  the  sanction  of  the  Court. 
{See  Registered  Capital.) 

Universal  Agent. — An  agent  who  may  do 
anything  on  behalf  of  his  principal,  and  bind 
him  by  his  proceedings,  so  long  as  they  are 
legal  and  in  accordance  with  the  law  of  con- 
tracts. "  Such  an  agency  may  potentially 
"  exist,  but  it  must  be  of  the  rarest  occur- 
"  rence.  And,  indeed,  it  is  difficult  to  con- 
"  ceive  of  the  existence  of  such  an  agent 
"  practically,  inasmuch  as  it  would  be  to 
"  make  such  an  agent  the  complete  master." 
{See  Agent.) 

Universal  Legacy, — A  testamentary  disposi- 
tion whereby  a  person  bequeaths  the  whole 
of  the  property  which  he  may  have  at  his 
death  to  one  or  more  persons. 

Universal  Partnership.—' '  A  universal  part- 
"  nership  is  extremely  rare,  involving,  as  it 
•'  does,  a  complete  community  of  interest  in 
"  everything  concerning  property.  It  is,  in 
"  fact,  socialism  in  a  strong  form." 

Unliquidated  Damages.  —  Penalties,  or 
unascertained  damages  in  respect  of 
breach  of  contract  or  otherwise.  Unliqui- 
dated damages  arising  out  of  tort  do  not 
constitute  a  debt  provable  in  bankruptcy. 

An  unliquidated  debt  not  only  includes 
damages  to  be  ascertained  by  a  jury,  but  also 
any  debt  of  which  the  creditor  admits  he 
cannot  fairly  state  the  amount.  {See 
Liquidated  Damages.) 

Unlimited  Liability. — See  Liability. 

Unpaid  Seller.— 5^^  Sale  of  Goods  Act  1893. 

Unpresented  Cheques.— Cheques  issued  by 
a  person  upon  his  banker,  which  have  not 
been  presented  by  the  payee  to  the  banker 
for  payment. 

These  outstanding  cheques  need  to  be  taken 
into  consideration  when  reconciling  the 
balance  with  the  bankers  at  a  given  date,  as 
shown  by  the  banker's  Pass  Book  and  the 
customer's  Ledger  respectively.  {See  title 
Bank  Book.) 

A  bill  payable .  on  demand  is  deemed  to  be 
overdue  when  it  appears  upon  the  face  of  it 
to  have  been,  under  the  circumstances,  in  cir- 
culation an  unreasonable  length  of  time,  and, 
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as  a  consequence,  can  only  be  negotiated 
subject  to  any  defect  of  title  affecting  it  when 
matured  for  payment.  Thus,  a  person  who 
takes  a  stale  cheque  takes  it  at  his  own  risk. 

The  respective  rights  of  the  drawer  and 
holder  of  a  cheque  in  the  event  of  the  failure 
of  the  banker  (on  whom  the  cheque  is  drawn) 
before  such  cheque  is  presented  for  payment 
are  important,  and  section  74  of  the  Bills  of 
Exchange  Act  1S82  provides  : — 

Subject  to,  the  provisions  of  this  Act 
where  a  cheque  is  not  presented  for  pay- 
ment within  a  reasonable  time  of  its  issue, 
and  the  drawer  or  the  person  on  whose 
account  it  is  drawn  had  the  right  at  the 
time  of  such  presentment  as  between  him 
and  the  banker  to  have  the  cheque  paid 
and  suffers  actual  damage  through  the 
delay,  he  is  discharged  to  the  extent  of 
such  damage — that  is  to  say,  the  extent  to 
which  such  drawer  or  person  is  a  creditor 
of  such  banker  to  a  larger  amount  than  ha 
would  have  been  had  such  cheque  been 
paid. 

Unsecured  Creditor.— One  who  has  a  claim 
only  upon  the  general  assets  of  his  debtor, 
derived  from  the  obligation,  expressed  or 
implied,  into  which  every  debtor  enters,  of 
paying  his  debts  out  of  his  property,  as 
distinct  from  a  secured  creditor,  who,  in 
addition  to  this  general  claim,  has  a  mort- 
gage charge  or  lien  for  the  payment  of  his 
debt  upon  all  or  some  part  of  the  debtor's 
property,  real  or  personal.  {See  Secured 
Creditor.) 

Usance. — The  time  which  it  is  the  usage  of 
countries,  between  which  bills  are  drawn,  to 
fix  for  payment  of  them.  The  existence  of  a 
usance  must  be  proved.  Sometimes  foreign 
bills  are  drawn  payable  at  one,  two,  or  more 
usances.  Thus,  if  the  usance  between  London 
and  some  place  abroad  is  one  month,  and  a 
bill  be  drawn  on  ist  March  in  the  latter 
place  payable  in  London  at  double  usance, 
the  bill  would  fall  due  on  4th  May. 

Usury. — Compensation  for  the  use  of  money  ; 
but  usually  applied  to  the  taking  of  exorbi- 
tant interest,  or  to  a  greater  rate  than  that 
allowed  by  law.  With  the  exception  of  the 
case  of  pawnbrokers,  however,  there  is  no 
legal   restriction    upon    the   rate   of  interest 


chargeable,  although  for  the  purpose  of  proof 
of  debt  in  bankruptcy  and  winding-up  pro- 
ceedings the  rate  of  interest  chargeable  is 
regulated.  But  the  Moneylenders'  Act  igoo 
provides  that  where  the  Court  is  satisfied 
either  that  the  interest  or  the  charge  for 
expenses  in  respect  of  a  loan  is  excessive,  or 
that  the  transaction  is  harsh  and  unconscion- 
able, or  is  otherwise  such  that  a  Court  of 
Equity  would  give  relief,  the  Court  may 
re-open  the  transaction  and  relieve  the 
borrower  from  payment  of  any  sum  in  excess 
of  that  adjudged  to  be  reasonable.  (5^^ 
Interest  in  respect  of -Proof  of  Debt.) 


Valuable  Consideration.— 5^^  Considera- 
tion. 

Valuation. — The  Stamp  Act  1891  provides 
that  a  valuation  (or  appraisement)  of  any 
property,  or  of  any  interest  therein,  or  of  the 
annual  value  thereof,  or  of  any  dilapidations, 
or  of  any  repairs  wanted,  or  of  the  materials 
and  labour  used  in  any  building,  or  of  any 
artificer's  work  whatsoever,  shall  be  stamped 
with  an  ad  valorem  stamp  rising  by  scale  from 
3d.  (when  the  amount  of  the  valuation  does 
not  exceed  ^5)  to  ;^i  (which  is  payable  when 
the  amount  of  the  valuation  exceeds  ;^5oo). 

Exemptions  from  Stamp  Duty. 
(i)  Appraisement  or  valuation  made  for, 
and  for  the  information  of,  one  party 
only,  and  not  being  in  any  manner 
obligatory  as  between  parties,  either  by 
agreement  or  operation  of  law. 

(2)  Appraisement  or  valuation  made  in 
pursuance  of  the  order  of  any  Court  of 
Admiralty  or  of  any  Court  of  Appeal 
from,  a  judgment  of  any  Court  of 
Admiralty. 

(3)  Appraisement  or  valuation  of  property 
of  a  deceased  person  made  for  the  in- 
formation of  an  executor  or  other  per- 
son required  to  deliver  an  inventory  of 
the  estate  of  such  deceased  person  for 
the  purpose  of  assessing  the  amount  of 
estate  duty  payable. 

(4)  Appraisement  or  valuation  of  any  pro- 
perty made  for  the  purpose  of  ascer- 
taining the  estate,  legacy,  or  succession 
duty  payable  in  respect  thereof. 
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Every  appraiser,  by  whom  an  appraisement 
or  valuation  chargeable  with  stamp  duty  is 
made,  shall,  within  fourteen  days  after  the 
making  thereof,  write  out  the  same,  in  words 
and  figures  showing  the  full  amount  thereof, 
upon  duly  stamped  material  (but  the  valua- 
tion may  be  stamped  after  execution)  ;  and 
if  he  neglects  or  omits  so  to  do,  or  in  any 
other  manner  discloses  the  amount  of  the 
appraisement  or  valuation,  he  shall  incur  a 
fine  of  fifty  pounds. 

Every  person  who  receives  from  any 
appraiser,  or  pays  for  the  making  of  any  such 
appraisement  or  valuation,  shall,  unless  the 
same  be  written  out  and  stamped  as  afore- 
said, incur  a  fine  of  twenty  pounds. 

Appraiser  is  defined  by  46  Geo.  III.,  ch. 
43,  section  4,  to  be  a  person  who  values  or 
appraises  any  estate  or  property,  real  or  per- 
sonal, or  any  interest,  whether  in  possession 
or  not,  in  any  estate  or  property,  or  any 
goods,  merchandise,  or  effects,  for  or  in  ex- 
pectation of  any  hire,  gain,  fee,  or  reward. 

Value. — "  The  price  or  charge  is  what  is  asked 
"  for  a  thing  ;  the  cost  or  expense,  what  is 
"given  for  it;  the  worth,  what  it  will  fetch  ; 
"  the  value,  what  it  ought  to  fetch."  [Frank 
Breaker,  C.P.A.] 

"  The  word  value ^  it  is  to  be  observed,  has 
"  two  different  meanings,  and  sometimes  ex- 
' '  presses  the  utility  of  some  particular  object, 
"and  sometimes  the  power  of  purchasing 
"  other  goods  which  the  possession  of  that 
"object  conveys.  The  one  may  be  called 
"'value  in  use,'  the  other  'value  in  ex- 
'' '  change.'  The  things  which  have  the 
"greatest  value  in  use  have  frequently  little 
"  or  no  value  in  exchange  ;  and,  on  the  con- 
"  trary,  those  which  have  the  greatest  value 
"in  exchange  have  frequently  little  or  no 
"  value  in  use."   [Smith's  Wealth  oj  Nations.] 

Estate  Duty. — The  principal  value  of  any 
property  shall  be  estimated  to  be  the  price 
which,  in  the  opinion  of  the  Commissioners 
of  Inland  Revenue,  such  property  would 
bring  if  sold  in  the  open  market  at  the  time 
of  the  death  of  the  deceased  ;  provided  that 
in  the  case  of  agricultural  property  (when  not 


affected  by  expectation  of  increased  income 
therefrom)  the  principal  value  shall  not  ex- 
ceed twenty-five  times  the  annual  value  as 
assessed  under  Schedule  A  of  the  Income 
Tax  Acts,  after  making  such  deductions  as 
have  not  been  allowed  in  that  assessment 
but  are  allowed  under  the  Succession  Duty 
Act  {i.e.,  all  necessary  outgoings),  and  also 
a  deduction  for  expenses  of  management 
not  exceeding  five  per  cent,  of  the  annual 
value  so  assessed. 

The  commissioners  may  authorise  any 
person  to  make  a  valuation  of  property  for 
the  purpose  of  estate  duty,  but  the  commis- 
sioners must  defray  the  expense  of  such 
valuation. 

Every  estate  shall  include  all  income 
accrued  upon  the  property  included  therein 
down  to,  and  outstanding  at,  the  date  of  the 
death  of  the  deceased. 


With  regard  to  an  auditor's  duties  in 
respect  of  the  valuation  of  stock-in-trade; 
see  titles,  Investigation  and  Stock-in-Trade. 

For  the  rules  as  to  the  valuation  of  policies 
and  life  annuities  see  Life  Annuity,  Life 
Assurance  Acts. 

Valued  Policy. — One  in  which  the  sum  at 
which  the  subject  of  the  policy  is  insured  is 
expressed.  As  between  the  assured  and  the 
underwriter  such  sum  is  binding  as  to  the 
amount  at  risk,  in  the  absence  of  fraiud.  {See 
Double  Insurance.) 

Value  in  Merchandise. — See  Consideration 
for  a  Bill  of  Exchange. 

Value  Received. — See  Consideration  for  a  Bill 
of  Exchange. 

Vendor. — For  the  purposes  of  section  10  of  the 
Companies  Act  1900,  every  person  is  deemed 
to  be  a  vendor  who  has  entered  into  any  con- 
tract, absolute  or  conditional,  for  the  sale  or 
purchase,  or  for  any  option  of  purchase,  of 
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any  property  to  be  acquired  by  the  company, 
in  any  case  where  : — 

(a)  The  purchase-money  is  not  fully  paid 
at  the  date  of  publication  of  the  pros- 
pectus; or 

(b)  The  purchase-money  is  to  be  paid  or 
satisfied  wholly  or  in  part  out  of  the 
proceeds  of  the  issue  offered  for  sub- 
scription by  the  prospectus  ;  or 

(c)  The  contract  depends  for  its  validity 
or  fulfilment  on  the  result  of  such 
issue. 

"Where  any  of  the  property  to  be  acquired 
by  the  company  is  to  be  taken  on  lease,  the 
section  applies  as  if  the  expression  "  vendor" 
included  the  lessor,  and  the  expression 
"purchase-money"  included  the  considera- 
tion for  the  lease,  and  the  expression  "  sub- 
purchaser" included  a  sub-lessee. 

Venture.  —  Sometimes  termed  adventure  ; 
specific  shipments  of  goods  "  on  consign- 
ment "  when  made  the  subject  of  a  separate 
account.     {See  Consignment.) 

Vested  Legacy.— 5^^  Legacy. 

Void  and  Voidable. 

Void  means  that  an  instrument  or  trans- 
action is  "  absolutely  null  and  ineffectual  so 
"  that  nothing  can  cure  it  ;  destitute  of  legal 
"  effect." 

Voidable  means  that  the  "  imperfection  or 
"  defect  can  be  cured  by  the  act  or  confirma- 
"  tion  of  him  who  could,  if  he  chose,  take 
••  advantage  of  it." 

"  Voidable  "  must  be  carefully  distinguished 
from  "  unenforceable,"  for  a  contract  may  of 
itself  be  good,  being  unaffected  by  fraud  or 
incapacity  of  any  of  the  parties  and  having 
no  "  flaw  of  substance  "  ;  yet  it  may  be  un- 
enforceable for  (i)  want  of  form  {e.g.,  writing), 
from  (2)  lapse  of  time,  or  (3)  the  want  of  a 
stamp. 

With  regard  to  rights  under  a  voidable 
title,  see  Fraudulent  Conveyances,  Factor, 
Holder  in  Due  Course,  Sale  of  Goods  Act 
(section  23) ,  being  modifications  of  the  maxim, 
nemo  dat  quod  jwn  habet. 

Voluntary  Liquidation. — A  company  regis- 
tered under  the  Companies  Act  1862  et  seq. 
may  be  wound  up  voluntarily:  — 


(i)  Whenever  the  period,  if  any,  fixed  for 
the  duration  of  the  company  by  the 
articles  of  association  expires,  or 
whenever  the  event,  if  a.ny,  occurs, 
upon  the  occurrence  of  which  it  is 
provided  by  the  articles  of  associa- 
tion that  the  company  is  to  be  dis- 
solved, and  the  company  in  general 
meeting  has  passed  a  resolution  {i.e., 
an  ordinary  resolution)  requiring  the 
company  to  be  wound  jip  voluntarily  ; 

(2)  Whenever  the  company  has  passed  a 
special  resolution  requiring  the  com- 
pany to  be  wound  up  voluntarily  ; 

(3)  Whenever  the  company  has  passed  an 
extraordinary  resolution  to  the  effect 
that  it  has  been  proved  to  their  satis- 
faction that  the  company  cannot  by 
reason  of  its  liabilities  continue  its 
business,  and  that  it  is  advisable  to 
v;ind  up  the  same.  (1862  Act,  section 
129.) 

A  voluntary  winding-up  shall  be  deemed 
to  commence  at  the  time  of  the  passing  of 
the  resolution  authorising  such  winding-up 
(section  130),  so  that  if  the  winding-up  is 
the  result  of  a  special  resolution,  it  com- 
mences when  the  confirmatory  resolution  is 
carried. 

Whenever  a  company  is  being  wound  up 
voluntarily  the  company  shall,  from  the 
date  of  the  commencement  of  such 
winding-up,  cease  to  carry  on  its  business, 
except  in  so  far  as  may  be  required  for  the 
beneficial  winding-up  thereof,  and  all 
transfers  of  shares  (except  transfers  made  to 
or  with  the  sanction  of  the  liquidators),  or 
any  attempted  alteration  in  the  status  of  the 
members  of  the  company,  taking  place  after 
the  commencement  of  such  winding-up, 
shall  be  void,  but  its  corporate  state  and  all 
its  corporate  powers  shall,  notwithstanding 
it  is  otherwise  provided  by  its  regulations, 
continue  until  the  affairs  of  the  company 
are  wound  up.     (Section  131.) 

Notice  of  any  special  resolution  or  extra- 
ordinary resolution  passed  for  winding  up  a 
compan}^  voluntarily  shall  be  given  by 
advertisement  in  the  London  Gazette. 
(Section  132.) 
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A  special  resolution  to  wind  up  must 
also  (in  common  with  any  other  special 
resolution)  be  filed  within  15  days  with  the 
Registrar  of  Joint  Stock  Companies  (section 
53),  and  although  it  is  not  compulsory  to  file 
an  extraordinary  resolution  it  is  usual  to 
•do  so  when  its  terms  involve  the  winding- 
up  of  the  company. 

The  following  consequences,  inter  alia, 
ensue  upon  the  voluntary  winding-up  of  a 
company:  — 

(i)  The  property  of  the  company  shall  be 
applied  in  satisfaction  of  its  liabilities 
part  passu,  and,  subject  thereto,  shall, 
unless  it  be  otherwise  provided  by  the 
regulations  of  the  company,  be  dis- 
tributed amongst  the  members  accord- 
ing to  their  rights  and  interests  in  the 
company  : 

Note. — Although  perfectly  solvent,  a 
company  in  voluntary  liquidation  for 
the  sole  purpose  of  amalgamating 
with  another  company  will  thereby 
cause  a  forfeiture  of  a  lease  which 
provides  for  re-entry  if  the  lessees 
*'  being  a  company  shall  be  wound  up 
^'  compulsorily  or  voluntarily."  Such 
a  proviso  is  "  a  condition  for  for- 
^'  feiture  on  the  bankruptcy  of  the 
*'  lessee "  within  section  14,  sub- 
section 6,  of  the  Conveyancing  Act 
i88i.  {Fryer  v.  Ewart  (1902) 
App.   Cas.   187.) 

/(a)  Liquidators  shall  be  appointed  for  the 
purpose  of  winding  up  the  affairs  of 
the  company  and  distributing  the 
property  : 

^3)  The  company  in  general  meeting  shall 
appoint  such  persons  or  person  as  it 
thinks  fit  to  be  liquidators  or  a 
liquidator,  and  may  fix  the  remunera- 
tion to  be  paid  to  them  or  him  : 

^4)  If  one  person  only  is  appointed,  all 
provisions  in  reference  to  several 
liquidators  shall  apply  to  him  : 

(5)  Upon  the  appointment  of  liquidators, 
all  the  powers  of  the  directors  shall 
cease,  except  in  so  far  as  the  company 
in  general  meeting  or  the  liquidators 
may  sanction  the  continuance  of  such 
powers  : 


(6)  When  several  liquidators  are  ap- 
pointed, every  power  hereby  given 
may  be  exercised  by  such  one  or  more 
of  them,  as  may  be  determined  at  the 
time  of  their  appointment,  or  in 
default  of  such  determination  by  any 
number  not  less  than  two : 

(7)  The  liquidators  may  exercise  certain 
powers  (which  are  fully  set  out  under 
iiile  Liquidator)  : 

(8)  The  liquidators  may  settle  the  list  of 
contributories  of  the  company,  and 
any  list  so  settled  shall  be'  prima,  facie 
evidence  of  the  liability  of  the 
persons  named  therein  to  be  con- 
tributories : 

(9)  The  liquidators  may  at  any  time  after 
the  passing  of  the  resolution  for 
winding  up  the  company,  and  before 
they  have  ascertained  the  sufficiency 
of  the  assets  of  the  company,  call  on 
all  or  any  of  the  contributories  for  the 
time  being  settled  on  the  list  of  con- 
tributories to  the  extent  of  their 
liability  to  pay  all  or  any  sums  they 
deem  necessary  to  satisfy  the  debts 
and  liabilities  of  the  company,  and 
the  costs,  charges,  and  expenses  of 
winding  it  up,  and  for  the  adjustment 
of  the  rights  *of  the  contributories 
amongst  themselves,  and  the  liqui- 
dators may  in  making  a  call  take  into 
consideration  the  probability  that 
some  of  the  contributories  upon  whom 
the  same  is  made  may  partly  or 
wholly  fail  to  pay  their  respective 
portions  of  the  same  : 

(10)  The  liquidators  shall  pay  the  debts  of 
the  company,  and  adjust  the  rights  of 
the  contributories  amongst  them- 
selves.    (1862  Act,  section  133.) 

A  company  about  to  be  wound  up  volun- 
tarily, or  in  the  course  of  being  wound  up 
voluntarily,  may,  by  an  extraordinary  reso- 
lution, delegate  to  its  creditors,  or  to  any 
committee  of  its  creditors,  the  power  of 
appointing  liquidators  or  any  of  them,  and  of 
supplying  any  vacancies  in  the  appointment 
of  liquidators,  or  may  by  a  like  resolution 
enter  intO'  any  arrangement  with  respect  to 
the  powers  to  be  exercised  by  the  liqui- 
dators, and  the  manner  in  which  they  are  to 
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be  exercised ;  and  any  act  done  by  the 
creditors,  in  pursuance  of  such  delegated 
power,  shall  have  the  sanie  effect  as  if  it 
had  been  done  by  the  company.  (Section 
135.) 

All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a 
company,  including  the  remuneration  of 
the  liquidators,  shall  be  payable  out  of  the 
assets  of  the  compan}'  in  priority  to  all 
other  claims.     (Section  144.) 

Note. — There  is  no  prescribed  order  of 
priority  inter  se  as  in  the  case  of  bankruptcy 
and  winding  up  by  the  Court. 

The  voluntary  winding-up  of  a  company 
shall  not  be  a  bar  to  the  right  of  any 
creditor  of  such  company  to  have  the  same 
wound  up  by  or  under  the  supervision  of 
the  Court,  if  the  Court  is  of  opinion  that 
the  rights  of  such  creditor  will  be  pre- 
judiced by  a  voluntary  winding-up. 
(Sections  145  and  148.) 

Where  a  company  is  being  wound  up 
voluntarily  or  subject  to  the  supervision  of 
the  Court,  the  Official  Receiver  attached  to 
the  Court  having  jurisdiction  to  wind  up 
the  company  may  present  a  petition  that 
the  company  be  wound  up  by  the  Court, 
and  thereupon,  if  the  Court  is  satisfied  that 
the  voluntary  winding-up  or  winding-up 
subject  to  supervision  cannot  be  continued 
with  due  regard  to  the  interests  of  the 
creditors  or*  contributories,  it  may  make  an 
order  that  the  company  be  wound  up  by 
the  Court.     (1890  Act,  section  14.) 

"  The  section  includes  every  case  where 
"  the  powers  of  the  voluntary  liquidator 
"  are  proved,  in  the  opinion  of  the  Court, 
"  to  be  insufficient  for  the  purposes  of  wind- 
*'  ing-up  in  so  far  as  the  interests  of 
"  creditors  or  contributories  are  concerned. 
"  If,  in  short,  the  Official  Receiver,  after  a 
"  compulsory  winding-up  order,  would 
"  possess  any  power  which  the  voluntary 
"  liquidator  cannot  exercise,  and  which  is 
"  shown  to  be  necessary  in  order  that  there 
"  may  be  an  efficient  winding-up  in  the 
"  interests  of  the  creditors  or  contribu- 
"  tories,  then  section  14  applies.  When  a 
"  zealous  voluntary  liquidator,  acting  under 
"  the  advice  of  counsel  of  great  experience, 
*'  arrives  at  the  conclusion  that  he  cannot 


"  satisfactorily  take  proceedings  for  mis- 
"  feasance  without  some  examination  going 
"  beyond  that  which  may  be  obtained  under 
"  section  115  of  the  Companies  Act,  1862 — 
"  or,  in  other  words,  that  a  public  exami- 
"  nation  under  section  8  of  the  Act  of  1890 
"  is  absolutely  necessary — then  a  winding- 
"  up  order  under  section  14  of  that  Act 
"  should  be  made."  \Jie  Jubilee  Sites 
Syndicate^  1899.) 

When  a  company  is  in  course  of  being 
wound  up  voluntarily,  and  proceedings  are 
taken  for  the  purpose  of  having  the  same 
wound  up  by  the  Court,  the  Court  may,  if  it 
thinks  fit,  notwithstanding  that  it  makes  an 
order  directing  the  company  to:  be  wound 
up  by  the  Court,  provide  in  such  order  or  in 
any  other  order  for  the  adoption  of  all  or 
any  of  the  proceedings  taken  in  the  course 
of  the  voluntary  winding-up.  (1862  Act, 
section  146.)  [See  Amalgamation,  Calls, 
Contributory,  Liquidator,  Liquidators' 
Accounts,  Resolution,  Winding-up,  &c., 
&c.) 

Voluntary  Liquidator.— 5^^  Liquidator. 

Voluntary  Settlement. — One  made  upon  a 
*'  good  "  but  not  upon  a  valuable  considera- 
tion. {See  Consideration,  Fraudulent  Con- 
veyances, &c.) 


Vote. 


Company. 


The  votes  to  which  the  members  of  a  com- 
pany (registered  under  the  Act  of  1862)  are 
respectively  entitled  depend  upon  the  com- 
pan3''s  regulations. 

Table  A  provides  that  "every  member 
"shall  have  one  vote  for  every  share  up  to 
"ten;  he  shall  have  an  additional  vote  for 
"every  five  shares  beyond  the  first  ten 
"  shares  up  to  one  hundred,  and  an  additional 
' '  vote  for  every  ten  shares  beyond  the  first 
"  hundred  shares." 

The  "scale"  system,  however,  is  not 
generally  adopted,  the  articles  of  association 
(where  Table  A  does  not  apply)  generally 
conferring  one  vote  for  every  share  held, 
thus : — 

"On   a   show  of  hands  every  member 
"present  in  person  shall  \iBxe  one  vote  sxid 
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' '  upon  a  poll  every  person  present  in  person 
*' or  by  proxy  shall  have  one  vote  (or  every 
*'  share  held  by  him.*' 

In  some  companies  the  right  to  attend  and 
vote  at  any  meeting  of  the  company  is  not 
conferred  upon  a  particular  class  of  members 
{e.g.,  preference  shareholders)  unless  the 
meeting  is  convened  for  the  purpose  of  (i) 
reducing  the  capital,  (2)  winding  up  the 
company,  (3)  sanctioning  a  sale  of  the  under- 
taking, (4)  altering  the  regulations  of  the 
company,  or  (5)  where  any  proposition  to  be 
submitted  to  the  meeting  directly  affects  the 
rights  and  privileges  of  such  class  of 
members. 

Section  52  of  the  1862  Act  provides  {inter 
alia)  that  in  default  of  any  regulations  as  to 
voting  every  member  shall  have  one  vote. 

Voluntary  Liquidation. 

Section  91  of  the  1862  Act  provides  {inter 
alia)  that  for  the  purpose  of  ascertaining  the 
wishes  of  the  creditors  and  contributories  at 
their  respective  meetings  : — 

(i)  In  the  case  of  creditors  regard  is  to  be 
had  to  the  value  of  the  debts  due  to 
each  creditor ;  and 

(2)  In  the  case  of  contributories  to  the 
number  of  votes  conferred  on  each 
contributory  by  the  regulations  of  the 
company. 

Winding-up  by  the  Court. 

Rule  127  of  the  Companies  Winding-up 
Rules  1903  defines  an  ordinary  resolution  of 
creditors  and  contributories  as  follows  :  — 

"  At  a  meeting  of  creditors  a  resolution 
"  shall  be  deemed  to  be  passed  when  a 
"majority  in  number  and  value  of  the 
"  creditors  present,  personall)  or  by  proxy, 
"  and  voting  on  the  resolution,  have  voted 
"in  favour  of  the  resolution,  and  at  a 
"  meeting  of  the  contributories  a  resolution 
"  shall  be  deemed  to  be  passed  when  a 
"  majority  in  number  and  value  of  the  con- 
"  tributories  present,  personally  or  by 
"  proxy,  and  voting  on  the  resolution,  have 
"  voted  in  favour  of  the  resolution,  the 
"value  of  the  contributories  being  deter- 
"  mined  according  to  the  number  of  votes    , 


"conferred   on   each   contributory  by  the 
"  regulations  of  the  company." 

Subject  to  the  foregoing,  the  regulations  as 
to  voting  in  bankruptcy  procedure  (set  out 
below)  mutatis  mutandis  apply  to  the  winding- 
up  of  companies.  {See  1890  Act,  ist 
Schedule.) 

Bankruptcy. 

A  person  is  not  entitled  to  vote  as  a 
creditor  at  any  meeting  of  creditors  unless  he 
has  duly  proved  a  debt  (provable  in  bank- 
ruptcy) to  be  due  to  him  from  the  debtor,  and 
the  proof  has  been  duly  lodged  before  the 
time  appointed  for  the  meeting. 

A  surety  for  a  debt  who  has  not  actually 
paid  same  cannot  vote,  nor  can  postponed 
creditors  (unless  the  pDstponed  claim  be  in 
respect  of  excess  interest)  vote  whilst  the 
creditors'    claims   remain  unsatisfied. 

A  creditor  cannot  vote  at  any  meeting  in 
respect  of  any  unliquidated  or  contingent 
debt,  or  any  debt  the  value  of  which  is 
other  not  ascertained. 

For  the  purpose  of  voting  a  secured  creditor 
must,  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his 
security,  the  date  when  it  was  given,  and 
the  value  at  which  he  assesses  it,  and 
such  creditor  is  entitled  to  vote  only  in 
respect  of  the  balance  (if  any)  due  to  him, 
after  deducting  the  value  of  his  security.  If 
he  votes  in  respect  of  his  whole  debt  he  shall 
be  deemed  to  have  surrendered  his  security 
unless  the  Court,  on  application,  is  satisfied 
that  the  omission  to  value  the  security  has 
arisen  from  inadvertence. 

A  creditor  is  not  entitled  to  prove  in 
respect  of  any  debt  on,  or  secured  by, 
a  current  bill  of  exchange  or  promissory 
note  held  by  him  unless  he  is  willing 
to  treat  the  liability  to  bim  thereon  of  every 
person  who  is  liable  thereon  antecedently  to 
the  debtor,  against  whom  a  receiving  order 
has  not  been  made,  as  a  security  in  his  hands, 
and  to  estimate  the  value  thereof,  and  for  the 
purposes  of  voting,  but  not  for  the  purposes  of 
dividend,  to  deduct  it  from  his  proof. 

Where  a  creditor  seeks  to  prove  in  respect 
of  a  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument,  he  must,  subject 
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to  any  special  order  of  ihe  Court  to  the 
contrary,  produce  the  instrument  to  the 
Official  Receiver,  chairman  of  the  meeting, 
or  the  trustee,  as  the  case  may  be,  before  the 
proof  can  be  admitted  either  for  voting  or 
dividend. 

Although  interest  upon  a  provable  debt  is 
limited  for  the  purpose  of  dividend  to  5  per 
cent,  per  annum,  in  cases  where  interest  at  a 
greater  rate  has  been  agreed  for,  this  restric- 
tion does  not  affect  a  creditor's  right  to  prove 
for  the  whole  amount  of  the  debt  and  the 
agreed  interest  (or  pecuniary  consideration  in 
lieu  of  interest)  for  the  purpose  of  voting. 

If  a  receiving  order  is  made  against  one 
partner  of  a  firm,  any  creditor  to  whom  that 
partner  is  indebted  jointly  w^ith  the  other 
partners  of  the  firm  or  any  of  them,  may 
prove  his  debt  for  the  purpose  of  voting  (only) 
at  any  meeting  of  creditors,  and  shall  be 
entitled  to  vote  thereat.  Where  a  receiving 
order  is  made  against  a  firm  the  joint  and 
separate  creditors  are  collectively  convened  to 
the  first  meeting  of  creditors,  but  each 
separate  set  of  creditors  may  consider  and 
vote  upon  any  proposal  for  a  composition  or 
scheme  independently  of  each  other,  and 
one  set  of  creditors  may  accept  a  proposal, 
elthough  the  other  sets  of  creditors  may  have 
refused  their  respective  proposals. 

The  chairman  of  a  meeting  shall  have 
power  to  admit  or  reject  a  proof  for  the 
purpose  of  voting,  but  this  decision  is  subject 
to  an  appeal  to  the  Court.  If  the  chairman 
is  in  doubt  whether  the  proof  of  a  creditor 
should  be  admitted  or  rejected  he  must  mark 
the  proof  as  objected  to  and  allow  the  creditor 
to  vote,  subject  to  the  vote  being  declared 
invalid  in  the  event  of  the  objection  being 
sustained. 

A  creditor  may  vote  either  in  person  or  by 
proxy. 

In  ascertaining  the  wishes  of  creditors  by 
ordinary  resolution,  regard  is  had  to  the  valne 
of  the  debts  proved  for  by  each  creditor 
present  at  the  meeting  personally  or  by  proxy, 
and  voting  on  the  resolution  ;  in  ascertaining 
their  wishes  by  special  resolution,  regard  is 
had  (i)  to  the  number  of  creditors  present 


personally  or  by  proxy  and  voting  on  the 
resolution,  and  (2)  to  the  value  of  the  debts 
proved  for  by  such  creditors ;  in  ascertaining 
their  wishes  in  regard  to  the  acceptance  of  a 
composition  or  scheme  of  arrangement, 
regard  is  had,  not  only  to  the  number 
and  value  of  the  creditors  who  are 
present  and  vote  upon  the  particular  reso- 
lution, but  also  to  the  number  and  value  of 
all  the  creditors  who  have  proved  their  debts,  for 
those  creditors  who  prove  their  debts  (and 
whose  proofs  have  been  admitted)  but  do  not 
vote  in  respect  of  a  debtor's  proposal  for  a 
composition  or  scheme  are  in  this  particular 
instance  counted  as  having  voted  against  it. 
(1883  Act,  ist  Schedule  ;  Rules  265  and  267  ; 
and  1890  Act,  section  3.)  (5^^  Casting  Vote, 
Proxy,  Resolution,  Voting  Letter.) 

Voting  Letter.--Any  creditor  who  has  proved 
his  debt  against  a  debtor's  estate  in  bank- 
ruptcy may  assent  to  or  dissent  from  a  pro- 
posal made  by  the  debtor  (for  a  composition 
in  satisfaction  of  his  debts,  or  a  scheme  of 
arrangement  of  his  affairs)  by  a  letter  in  the 
prescribed  form,  addressed  to  the  Official 
Receiver  so  as  to  be  received  by  him  not 
later  than  the  day  preceding  the  meeting,  and 
any  such  dissent  or  assent  shall  have  effect 
as  if  the  creditor  had  been  present  and  had 
voted  at  the  meeting.  (1890  Act,  section  3.) 
In  respect  of  a  debtor's  proposal,  all  the 
creditors  who  have  proved  are  factors  in  ascer- 
taining the  majority  necessary  to  determine 
their  assent  ;  so  that  all  creditors  who  have 
proved  their  debts,  and'  whose  proofs  are 
admitted,  but  do  not  vote  on  the  debtor's 
proposal,  are  counted  as  having  voted  against 
it.  {See  Arrangements  in  Bankruptcy,  Proxy, 
Resolution.) 

Voucher. — A  receipt  for  cash  paid  ;  any 
documentary  or  other  satisfactory  evidence 
as  to  the  accuracy  of  accounts. 

[See  Cheque,  Inscribed  Stocks,  Investiga- 
tion, Investment,  Receipt,  Savings  Banks, 
Terrier,  Wages,  &c.) 

The  following  diagrams  show  the  main 
sources  of  authority  for,  and  evidence  of,  a 
payment  respectively  under  the  different 
circumstances. 
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Vouching  bacl(. — The  term  given  to  the  pro- 
cess whereby  the  position  of  affairs  as  at  a 
past  date  is  substantiated. 

As  an  instance,  suppose  it  were  required  to 
count  the  amount  of  cash  in  the  hands  of  a 
cashier  on  the  first  day  of  a  given  month, 
but,  as  a  matter  of  fact,  it  were  not  con- 
venient or  practicable  to  count  the  cash 
actually  until,  say,  the  fifth  day  of  that 
month. 

In  such  a  case,  the  entries  of  receipts  and 
payments  between  the  two  dates  must  be 
carefully  vouched,  and  the  balance  in  hand 
on  the  "  fifth  "  duly  counted. 

Where  this  is  done,  great  care  must  be 
exercised  in  vouching  the  "intervening 
entries,"  while  the  bank  book  should  be  cer- 
tified to  the  sa77ie  date  as  that  upon  which 
the  cash  was  actually  counted,  and  not  to  the 
date  the  cash  hsdance  ought  to  have  been  sub- 
stantiated. 

Voyage  Account. — An  account  showing  the 
result  of  the  working  of  a  vessel  for  a  par- 
ticular voyage.  The  freight,  passage  money, 
forfeited  wages,  proceeds  of  sale  of  dunnage, 
&.C.,  are  brought  to  credit,  whilst  the  expenses 
of  the  voyage  are  charged  against  the 
earnings ;  such  expenses  will  generally 
include  port  expenses  (analysed  between  the 
various  ports),  cost  of  outfit  and  up-keep  of 
the  vessel,  coals  (if  a  steamer),  wages  of 
master  and  crew,  provisions  of  master,  crew, 
and  passengers,  brokerages  and  commissions, 
management,  insurance  premiums,  &c. 
Port  charges  may  be  sub -divided  into  dock 
and  harbour  dues,  towage,  pilotage,  agents' 
commission,  &c.  These  may  be  considered 
as  the  special  items  connected  with  voyage 
accounts,  others  being  either  ordinary  or 
special,  arising  from  the  circumstances  of  the 
case.     {See  Portage  Bill.) 

Voyage  Policy. — One  in  respect  of  an  insur- 
ance which  is  to  commence  and  terminate 
respectively  at  the  beginning  and  conclusion 
of  a  voyage  specified  in  the  policy. 

w. 

Wager. — A  contract  whereby  a  person  agrees 
to  pay  another  a  fixed  sum  upon  the  happen- 
ing of  a  given  event,  in  consideration  of  the 


latter   agreeing  to  pay  a  fixed    sum    to    the 
former  should  the  event  not  happen. 

Wagers  are  not  of  themselves  illegal,  but 
they  are  rendered  unenforceable  at  law  by  the 
Statute  8  and  9  Vic.  c.  109.  The  Gaming 
Act  1892  further  restricts  the  right  of  action 
in  respect  of  wagers,  for  it  extends  the  provi- 
sions of  the  former  Act  to  certain  transactions 
collateral  to  wagers,  to  the  effect  that,  "  any 
"  promise,  express  or  implied,  to  pay  any 
"person  any  sum  of  money  paid  by  him 
"  under  or  in  respect  of  any  contract  or 
"  agreement  rendered  null  and  void  by  8  and 
"  9  Vic.  c.  109,  or  to  pay  any  sum  of  money 
"  by  way  of  commission,  fee,  reward,  or 
"  otherwise  in  respect  of  any  such  contract, 
"  or  of  any  services  in  relation  thereto,  or  in 
"connection  therewith,  shall  be  null  and 
"  void,  and  no  action  shall  be  brought  or 
"  maintained  to  recover  any  such  sum  of 
"  money." 

As  a  result  of  the  above,  a  person  cannot 
legally  recover  his  commission  for  making 
bets  for  another,  nor  can  he  recover  moneys 
paid  in  discharge  of  such  bets  whether  such 
payments  are  made  in  pursuance  of  a  con- 
tract of  regular  employment  as  a  betting 
commissioner,  or  as  a  result  of  a  special 
request  or  otherwise,  but  a  person  may  still 
recover  moneys  received  by  another  in  respect 
of  bets  made  and  won  by  the  former. 
(See  Differences.) 

Wager  Policy. — At  Common  Law  every 
insurance,  unless  the  contrary  were  expressed, 
was  required  to  be  based  upon  an  interest, 
but  the  parties  were  allowed  to  insert  clauses" 
in  the  policy  dispensing  with  interest.  A 
Statute  of  George  II.,  however,  provides  that 
no  insurance  shall  be  made  on  any  ship  or  on 
any  goods  lying  on  board  such  ships  on  the 
basis  of  (i)  "interest  or  no  interest,"  (2 
"without  further  proof  of  interest  than  the 
"policy,"  {i.e.,  policy  proof  of  interest — 
abbreviated  pp.i.),  or  (3)  by  way  of  gaming 
or  wagering,  or  (4)  without  benefit  of  salvage 
to  the  insurer,  and  that  any  such  insurance 
shall  be  void. 

A  similar  provision  was  made  in  connec- 
tion with  fire  and  life  insurance  by  a 
Statute  of  George  III. 

{See  Insurable  Interest.) 
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"Wages  may  be  defined  as  the  compensation 
payable  in  money,  usually  by  the  hour, 
day,  week,  or  piece,  to  workmen,  labourers, 
and  the  like,  for  labour  which  is  more  or 
less  mechanical. 

Labour  is  indispensable  to  production, 
although  it  does  not  necessarily  have 
production  for  its  effect.  Political  econo- 
mists carry  their  analysis  of  labour  much 
further  than  is  necessary  for  the  purposes  of 
practical  accountancy,  even  assuming  the 
embodiment  of  their  views  in  the  preparation 
of  accounts  at  all  feasible,  but  it  is,  never- 
theless, found  necessary  to  divide  the  cost  of 
labour  to  some  extent. 

Thus  labour,  directly  employed  ' '  in  investing 
"  material  things  with  properties  which 
"  render  them  serviceable,"  or  stated  other- 
wise, labour  directly  employed  in  "  adapting 
raw  material  "  is  considered  as  an  element  of 
the  cost  of  the  articles  in  question  when  pre- 
paring Manufacturers'  Accounts.  Carriage 
cartage,  and  freight  on  goods  inward, 
that  is,  the  cost  of  the  labour  of  the  carriers, 
must  be  treated  under  this  head,  for  such 
labour  vests  the  commodity  with  the  property 
of  being  in  the  place  where  it  is  wanted, 
instead  of  being  in  some  other  place. 

Accountants  are  inclined  to  class  the  labour 
rendered  by  clerks,  warehousemen,  and  the 
like  as  unproductive,  when  their  labour, 
although  essential  to  the  ultimate  effect,  is  not 
conferx-ed  directly  upon  the  production  of  the 
commodities  with  which  they  have  to  deal. 
Unproductive  labour  may  be  roughly  sub- 
divided into  (i)  establishment  charges,  such  as 
the  salaries  of  clerks,  and  (2)  cost  of  distribu- 
tion, such  as  the  salaries  of  travellers.  {See 
Manufacturers'  Accounts.) 

The  vouching  of  payments  for  wages, 
whether  productive  or  otherwise,  is  a  ques- 
tion of  importance  to  auditors  on  account  of 
the  many  facilities  for  fraudulent  dealings 
which  an  imperfect  system  of  payment 
affords.  {See  title  Dummy  Men.)  Where 
wages  are  paid  on  a  basis  of  tonnage  (such 
as  in  mining  concerns),  some  measure  of 
check  in  the  aggregate  may  be  obtained 
from  the  total  amounts  cf  output  and 
■wages  respectively,  but  the  general  principle 
underlying  the  various  systems  which  have  I 
been   suggested   for   the   payment  of  wages    | 


appears  to  be  to  implicate  as  many  persons  as 
possible  in  the  system,  so  that  nothing  short 
of  collusion  can  allow  of  any  irregularities. 

The  foreman  should  prepare,  or  be  respon- 
sible for,  the  groundwork  of  the  Wages 
Sheet,  and  this  should  be  checked  over  by 
an  independent  clerk  (say  the  cashier  when 
handing  over  the  money),  another  clerk  (that 
is  a  third  party),  making  the  actual  payments 
to  the  men. 

The  system  of  payment  of  seamen's  wages 
is  regulated  by  the  Merchant  Shipping  Act 
1894. 


The  wages  of  any  servant,  labourer,  or 
workman  cannot  be  attached  to  satisfy  a 
judgment. 

An  infant  can  himself  sue  in  the  County 
Court  to  recover  wages  due  to  him  provided 
the  amount  does  not  exceed  £^0. 

The  weekly  wages  of  a  working  man  (should 
he  become  bankrupt)  are  not  attachable  under 
the  Bankruptcy  Act  18S3. 

The  Preferential  Payments  in  Bankruptcy 
Act  1888,  provides  that  in  the  distribution  of 
the  property  of  a  bankrupt  or  the  assets  of  a 
company  (the  Act  applies  also  to  the  adminis- 
tration of  the  estate  of  deceased  insolvents) 
the  following  shall  be  paid  in  priority  to  all 
other  debts  : — 

(i)  One  year's  rates  and  taxes. 

(2)  Four  months'  salary  of  any  clerk,  but 
not  exceeding  £^0  in  each  case. 

(3)  Two  months'  wages  of  labourers  or 
workmen,  not  exceeding  £2^  in  each 
case. 

These  claims  abate  pari  passu  in  the  event 
of  a  deficiency  of  assets. 

The  Preferential  Payments  Amendment 
Act  1897,  provides  that  these  claims  shall  be 
paid  (in  the  case  of  a  company)  up  to  the 
date  of  the  winding-up,  or  up  to  the 
date  of  the  debenture-holders  taking  pos- 
session, if  the  company  is  not  wound  up 
before  the  claims  of  the  holder*  of  deben- 
tures under  any  floating  charge  created  by 
the  company. 

In  bankruptcy  and  winding-up  procedure, 
where    wages    are     due    to    a     number     of 
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labourers,  one  proof  may  be  made  for  the 
whole  of  such  wages  by  the  foreman  or 
some  other  person  acting  on  behalf  of  the 
workmen. 

The  Truck  x\cts  prohibit  the  payment  of 
wages  in  goods  or  in  any  way  other  than 
by  money. 

Wagon- Hire  Agreements.— 5f^  Hire  and 
Purchase  Agreements. 

Waiver  Clause. — See  Disclosure  of  Contracts. 

Waring,  Ex  parte  (Rule  in). — See  Proof  in 
respect  of  Bills  of  Exchange. 

Warranty.— A  guarantee;  astipulation.  With 
regard  to  contracts  for  the  sale  of  goods  a 
warranty  is  defined  as :  —  "An  agreement  with 
"  reference  to  goods,  which  are  the  subject  of 
"  a  contract  of  sale,  but  collateral  to  the  mam 
' '  purpose  of  such  contract,  the  breach  of  which 
"  gives  rise  to  a  claim  for  damages  but  not  to 
."  a  right  to  reject  the  goods  and  treat  the 
"  contract  as  repudiated." 

For  convenience  both  warranty  and  condi- 
tion are  referred  to  here,  but  see  title  Condition. 

The  general  rule  as  to  contracts  of  sale  of 
goods  is  that  a  person  buys  at  his  own  risk 
the  maxim  caveat  emptor  applying  ;  a  warranty 
as  to  quality  or  fitness  for  a  particular 
purpose  may,  however,  be  expressed  at  the 
time  of  the  sale,  but  under  certain  circum- 
stances as  under,  a  condition  or  warranty 
may  be   implied  : — 

(a)  Where  a  buyer,  expressly  or  by  impli- 
cation, makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods 
are  required  so  as  to  show  that  he  relies 
upon  the  seller's  skill  or  judgment,  and 
the  goods  are  of  the  description  which 
it  is  in  the  course  of  the  seller's  business 
to  supply,  there  is  an  implied  condition 
that  the  goods  shall  be  reasonably  fit 
for  such  purpose  (with  a  saving  in 
favour  of  goods  sold  under  patent  or 
trade  names).  (Section  14  (i)  Sale  of 
Goods  Act  1893.) 

(b)  Where  goods  are  bought  by  description 
from  a  seller  who  deals  in  goods  of  that 
description  there  is  an  implied  condition 
that  the  goods  shall  be  of  merchantable 
quality,  but  if  the  buyer  has  examined 


the  goods  there  is  no  implied  condition 
as  regards  defects  which  such  examina- 
tion otiglit  to  have  revealed.  (Section 
14  (2).) 

{c)  Where  goods  are  bought  by  sample 
there  is  an  implied  condition  that  the 
bulk  shall  correspond  with  the  sample,- 
that  the  buyer  shall  have  a  reasonable 
opportunity  of  comparing  the  bulk 
with  the  sample,  and  that  the  goods 
shall  be  free  from  any  defect  rendering 
them  unmerchantable,  which  would 
not  be  apparent  on  reasonable  examina- 
tion of  the  sample.     (Section  15  (2).) 

[d)  An  implied  warranty  or  condition  as 
to  quality  and  fitness  for  a  particular 
purpose  may  be  annexed  by  usage  of 
trade.     (Section  14  (3).) 

A  good  illustration  of  sect-ion  14,  subsection 
2  (supra)  is  afforded  in  the  case  of  Wren  v. 
Holt  {igo^),  [i.  K.B.,6io).  Wren  frequented 
a  certain  beerhouse  of  Holt's  for  the  purpose 
of  purchasing  and  consuming  a  particular 
manufacture  of  beer  which  he  knew  was  sold 
there.  The  beer  which  was  on  one  occasion 
supplied  to  Wren  contained  arsenic  and 
poisoned  him.  He  brought  an  action  to 
recover  damages  for  injury  to  his  health. 
The  jury  found  that  he  had  not  relied  upon 
the  seller's  skill  or  judgment  (under  section 
14,  subsection  i),  but  had  asked  to  be 
supplied  with  beer  of  the  description  he 
knew  was  sold  there,  and  as  there  was  con- 
sequently an  implied  condition  that  the 
goods  should  be  of  a  merchantable  quality 
he  recovered  damages.  Of  course.  Wren  had 
an  opportunity  of  examining  the  beer  before 
consuming  same,  but  the  defect  was  not  one 
which  such  an  examination  could  reveal,  for 
the  presence  of  arsenic  is  discoverable  only 
by  chemical  analysis. 

Apart  from  the  question  of  quality,  there  is 
an  implied  warranty  in  every  contract  for  the 
sale  of  goods  (unless  a  contrary  intention  is 
shown)  that  (i)  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods,  and  that  (2) 
the  goods  are  free  from  undisclosed  incum- 
brances.    (Section  12.) 

Where  a  contract  of  sale  is  subject  to  a 
condition,  the  buyer  may  waive  the  condition 
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or  may  elect  to  treat  the  breach  of  the  con- 
dition as  a  breach  of  warranty.  (Section  ii, 
(la).) 

If  a  statement  is  merely  descriptive  or 
commendatory  of  the  subject-matter  of  a 
contract,  but  is  not  a  representation  which 
amounts  to  one  of  the  terms  of  the  contract, 
it  cannot  be  either  a  condition  or  a  warranty. 
An  innocent  misrepresentation  {i.e.,  one 
not  made  fraudulently)  which  is  not  part  of  a 
contract  does  not  give  rise  to  an  action 
thereon. 

Waste  Book.— 5^^  Journal. 

Watered  Stock. — An  expression  signifying 
the  addition  of  stock  to  that  already  issued 
by  a  company  or  State  without  any  addi- 
tional provision  for  the  payment  of  interest 
on  the  same  ;  or  securities,  the  nominal 
value  of  which  has  been  increased  without  a 
corresponding  payment  in  cash.  [Sec  Con- 
version of  Stock.) 

Way  Bill. — A  record  of  passengers  or  goods    I 
being  carried  by  public  conveyance.  i 

Way=Ieave. — A  right  of  way  over  another's    i 
land.  I 

A  way-leave  under  a  colliery  lease  may  be    j 
payable  for  the  right  of  carrying  the  coal  of    j 
another  mine,  through  the  demised  premises, 
(i)  In  order  to  be  raised  to  the  surface  on 
other  lands,  or 

(2)  In  order  to  be  "  brought  to  bank  "  on 
the  demised  premises. 

Income  tax  should  be  deducted  by  the 
payer  when  paying  way-leaves,  and  accounted 
for  to  the  Inland  Revenue  authorities,  as 
such  payments  cannot  be  included  among 
the   outgoings  of  the  colliery  when  making 

the  return  of  profits  for  assessment. 

I 

Wear  and  Tear. — By  the  Customs  and  In- 
land Revenue  Act  1878,  s.  12,  it  is  enacted  as    ■ 
follows: — 

"  Notwithstanding  any  provision  to  the 
"contrary  contained  in  any  Act  relating  to 
•'  income  tax,  the  Commissioners     .     .     .    ' 
"  shall,   in    assessing    the  profits  or  gains    . 
"of   any    trade,  manufacture,    or    adven- 
"  ture,  or  concern  in  the  nature  of  trade,     1 
"chargeable      under       Schedule     D      or 


"  the  profits  of  any  concern  charge- 
"  able  by  reference  to  the  rules  of 
"  that  schedule,  allow  such  deduction 
"as  they  may  think  just  and  reason- 
"  able  as  representing  the  diminished 
"  value  by  reason  of  ivear  and  tear  during 
"  the  year  of  any  machinery  or  plant  used 
"  for  the  purposes  of  the  concern  and 
"  belonging  to  the  person  or  company  by 
"  whom  the  same  is  carried  on." 

The  allowance  for  wear  and  tear  is  specially 
deducted  from  the  assessment,  after  the  profits 
assessable  on  the  proper  average  basis  have 
been  ascertained,  and  is  to  represent  the 
diminished  value  during  the  year  of  assessment. 

The  allowance  in  respect  of  repairs  and 
depreciation  is  in  the  hands  of  the  District  or 
Special  Commissioners,  as  the  case  may  be, 
and  they  have  to  decide  in  each  case  as  it 
arises  the  adequacy  of  the  deductions  allowed, 
but  in  1897  the  Board  of  Inland  Revenue — 
in  response  to  a  memorial  of  the  Association 
of  Chambers  of  Commerce  of  the  United 
Kingdom — undertook  to  give  instructions  to 
surveyors,  where  necessary,  that  where  a  claim 
is  made  in  respect  of  the  introduction  of  more 
modern  machinery  in  a  factory,  no  objection  is 
to  be  taken  to  the  allowance,  as  a  deduction 
from  the  assessable  profits  of  the  year,  of 
so  much  of  the  cost  of  replacement  as  is 
represented  by  the  existing  value  of  the 
machinery  replaced.  Any  excess  in  the  cost  of 
the  new  machinery  over  the  actual  present 
value  of  the  old  is  an  addition  to  the  capital 
of  the  business,  and  cannot  properly  be 
regarded  as  a  charge  upon  revenue  for  the 
purposes  of  income  tax  assessment. 

For  ordinary  wear  and  tear  (as  distinct 
from  obsolescence  just  referred  to)  the  allow- 
ance on  plant  and  machinery  is  usually  at  the 
rate  of  5  per  ceut.  per  annum  on  the  original 
cost. 

In  regard  to  ships  the  Liverpool  Commis- 
sioners of  Income  Tax  in  1901  fixed  the 
following  basis  of  allowance  for  depreciation 
in  1901-2  and  future  years:  — 

3  per  cent,  per  annum  on  the  prime  cost 
of  sailing  ships,  4  per  cent,  for  passenger 
and  ordinary  cargo  steamers,  and  5  per 
cent,  for  oil  tank  steamers. 
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The  Liverpool  Commissioners  further 
decided  that  depreciation  to  the  extent  of 
97  per  cent,  for  sailing  ships  and  96  per  cent, 
for  steamers  is  to  be  allowed,  the  "  breaking- 
up  "  values  being  considered  3  per  cent,  and 
4  per  cent,  respectively,  and  if  during  any 
year  or  years  the  profit  made  is  insufficient 
to  exhaust  the  depreciation,  the  years  during 
which  depreciation  will  be  allowed  will  be 
extended  so  that  the  full  97  per  cent,  or  96 
per  cent,  may  be  obtained.  The  original 
prime  cost  is  to  be  used  for  determining  the 
basis  of  depreciation,  without  regard  to  any 
subsequent  purchase  price,  but  the  net  cost 
of  renewing  engines  and  boilers  may  be  added 
to  the  prime  cost,  and  depreciation  will  then 
be  allowed  on  the  aggregate  so  obtained.  The 
cost  of  ordinary  repairs  and  renewals  (exclu- 
sive of  renewals  of  engines  and  boilers)  is  to 
be  allowed  as  a  deduction  in  the  expense 
account. 

The  allowance  in  the  case  of  refrigerators 
or  refrigerating  plant  is  to  be  6J  per  cent. 
until  the  original  cost  has  been  allowed. 

The  Liverpool  Commissioners  will  specially 
consider  any  case  coming  under  either  of  the 
following  categories  :  — 

(i)  Where  the  total  allowance  is  exhausted 
before  the  termination  of  the  ship's 
life  and  the  ship  sicbseqiiently  changes 
hands. 
(2)  Where  a  shipowner  can  prove  that  in 
consequence  of  special  circumstances 
his  vessel  is  depreciating  by  wear  and 
tear  more  rapidly  than  others  of  a 
similar  class. 
[See  Depreciation,  Income  Tax  ) 

Wharfage. — The  charges  payable  for  the  use 
of  a  wharf  when  loading  or  discharging  the 
cargo  of  a  vessel . 

Wharfinger. — A  person  who  owns  or  keeps  a 
wharf  for  the  purpose  of  shipping  or  taking 
delivery  of  goods.  He  has  a  general  lien 
upon  goods  in  his  possession  for  any  moneys 
due  to  him  from  the  owner. 

Whole  Life  Policy.  —  One  in  respect  of 
which  the  premium  has  to  be  paid  during  the 
whole  life  of  the  assured,  while  the  sum 
assured  is  not  payable  until  death.  {See 
Endowment  Policy.) 


Will. — "The  legal  declaration  of  a  man's 
intentions,  which  he  wills  to  be  performed 
after  his  death." 

The  Wills  Act  1837  provides  that  :— 
No  will  (which  includes  a  codicil)  shall  be 
valid  unless  it  shall  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned  (»hat  is  to 
say)  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction  ; 
and  such  signature  shall  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two 
or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall 
subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be 
necessary. 

The  above  provision  is  qualified  by  the  Act 
of  1852,  which  provides  that  a  will  shall  be 
valid  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or 
opposite  To  the  end  of  the  will,  that  it  shall 
be  apparent  on  the  face  of  the  will  that  the 
testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will, 
and  no  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow, 
or  be  immediately  after  the  foot,  or  end  of  the 
will,  or  by  the  circumstances  that  a  blank 
space  shall  intervene  between  the  concluding 
word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be 
placed  among  the  words  of  the  testimonium 
clause,  or  of  the  clause  of  attestation, 
either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow  or  be  after,  or 
under,  or  beside  the  names,  or  one  of  the 
names  of  the  subscribing  witnesses,  or  by  the 
circumstance  that  the  signature  shall  be  on  a 
side  or  page,  or  other  portion  of  the  paper, 
or  papers,  containing  the  will  whereon  no 
clause,  or  paragraph,  or  disposing  part  of  the 
will  shall  be  written  above  the  signature, 
or  by  the  circumstance  that  there  shall 
appear  to  be  sufficient  space  on  or  at  the 
bottom  of  the  preceding  side  or  page,  or 
other  portion  of  the  same  paper  on  which  the 
will  is  written  to  contain  the  signature. 

Although  no  form  of  attestation  is  neces- 
sary, it  is  desirable  and  usual  to  state  that  the 
formalities  of  the  Wills  Act  have  been 
complied  with. 
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Section  5  of  the  Statute  of  Frauds  pro- 
vides that  all  devises  of  any  lands  shall  be 
in  writing  and  signed  by  the  party  so 
devising  same,  or  by  some  other  person  in 
his  presence  and  by  his  express  directions, 
and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor  by  /hree  or 
four  credible  witnesses,  or  else  they  shall 
be  utterly  void  and  of  none  effect. 

Section  3  of  the  Wills  Act  1837  provides 
{inier  alia)  that  it  shall  be  lawful  for  every 
person  to  devise  by  his  will,  executed  in 
manner  thereinafter  required,  all  real  (and 
personal)  estate  which  he  shall  be  entitled 
to,  either  at  law  or  in  equity,  at  the  time 
of  his  death,  and  which  if  not  so  devised 
would  devolve  upon  the  heir-at-law ,  or  the 
customary  heir  of  him,  or  (if  he  became 
entitled  by  descent)  of  his  ancestor. 

As,  apparently,  real  estate  of  a  testator 
dying  without  heirs  does  not  come  within 
the  latter  section,  it  has  been  suggested  by 
some  writers  that  the  will  of  a  devisor 
dying  without  heirs  should  be  in  accord- 
ance with  the  Statute  of  Frauds,  and 
attested  by  three  or  four  credible  witnesses, 
for  the  provisions  of  the  latter  Act  (by  sec- 
tion 2  of  the  Act  of  1837)  still  subsist  as  to 
wills  to  which  the  Act  of  1837  does  not 
extend. 

If  any  person  attests  a  will  containing  any 
bequest,  or  devise  to,  or  conferring  any 
interest  upon  him  or  her,  or  the  wife  or 
husband  of  such  person,  the  directions  in 
the  will  in  that  respect  will  be  "  utterly 
null  and  void,"  but  the  fact  that  a  will  has 
been  attested  by  a  person  beneficially  inter- 
ested will  not  otherwise  affect  the  validity 
of  the  document.  This  provision  does  not 
apply  to  a  creditor  for  the  testator,  nor  to 
a  person  by  reason  only  of  his  being  named 
an  executor  in  the  will. 

The  signature  of  either  the  testator  or  the 
witnesses  may  be  made  by  a  mark,  whether 
he  or  they  can  write  or  not. 

No  obliteration,  interlineation,  or  other 
alteration  made  in  any  will  after  the  execu- 
tion thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect 
of  the  will  before  such  alteration  shall  not 
be  apparent,  unless  such  alteration  shall  be 


executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  but 
the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the 
signature  of  the  testator  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  of  the  will  opposite 
or  near  to  such  alteration,  or  at  the  foot 
or  end  of,  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at 
the  end  or  some  other  part  of  the  will. 

Everyone,  except  those  under  disability, 
may  make  a  will,  and  disability  may  arise 
from  infancy,  idiocy,  or  lunacy.  Ordi- 
narily a  person  under  twenty-one  years  of 
age  cannot  make  a  will,  but  any  soldier 
being  in  active  military  service,  or  any 
mariner  being  at  sea,  may  dispose  of  his 
personalty  by  will,  irrespective  of  age;  in 
fact,  under  these  circumstances,  soldiers 
and  sailors  may  still  make  a  will  verbally 
before  witnesses,  so  as  validly  to  dispose  of 
personal  estate.  A  lunatic  may  make  a 
valid  will  during  a  lucid  interval. 

Apart  from  the  foregoing,  a  will  is  void 
which  has  b§en  obtained  by  force,  fear,  or 
undue  influence. 

Every  will  shall  be  construed,  with 
reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by 
the  will. 

Revocation. — A  will  is  alwa3'S  revocable, 
even  though  the  testator  may  declare  it  to 
be  irrevocable. 

Every  will  made  by  a  man  or  woman 
shall  be  revoked  by  his  or  her  marriage 
(except  a  will  made  in  exercise  of  a  power 
of  appointment  when  the  real  or  personal 
estate  thereby  appointed  would  not,  in 
default  of  such  appointment,  pass  to  his 
or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his 
or  her  next-of-kin,  under  the  statute  of 
distributions). 

No  will  shall  be  revoked  by  any  pre- 
sumption of  an  intention  on  the  ground  of 
an  alteration  in  circumstances.  No  will  or 
codicil,  or  any  part  thereof,  shall  be 
revoked  except  as  aforesaid,  or  by  another 
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will  or  codicil  executed  in  manner  herein- 
before required,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  manner  in  which  a  will 
is  hereinbefore  required  to  be  executed,  or 
b}^  the  burning,  tearing,  or  otherwise 
destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking 
the  same, 

Revival. — No  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner 
revoked,  shall  be  revived  otherwise  than  by 
the  re-execution  thereof,  or  by  a  codicil 
executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the 
same  ;  and  when  any  will  or  codicil  which 
shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such 
revival  shall  not  extend  to  so  much 
thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof,  unless 
an  intention  to  the  contrary  shall  be 
shown. 

Every  will  and  other  testamentary  instru- 
ment made  out  of  the  United  Kingdojn  by  a 
British  subject  (whatever  may  jae  the  domi- 
cile of  such  person  at  the  time  of  making 
the  same  or  at  the  time  of  his  or  her  death) 
shall,  as  regards  personal  estate^  be  held  to 
be  well  executed  for  the  purpose  of  being 
admitted  in  England  and  Ireland  to 
probate,  and  in  Scotland  to  confirmation, 
if  the  same  be  made  according  to  the  forms 
required  either  by  the  law  of  the  place 
where  the  same  was  made,  or  by  the  law 
of  the  place  where  such  person  was  domi- 
ciled when  the  same  was  made,  or  by  the 
laws  then  in  force  in  that  part  of  His 
Majesty's  dominions  where  he  had  his 
•domicile  of  origin. 

With  regard  to  real  estate,  the  position  is 
not  quite  clear,  for  the  Act  refers  only  to 
personalty,  and  it  might  be  suggested  that, 
under  similar  circumstances,  there  would 
be  an  intestacy  as  to  realty,  but  the  better 
opinion  seems  to  be  that  as  regards  realty 
also  a  will  executed  outside  the  United 
Kingdom  will  be  good  if  executed  in 
accordance  with  the  formalities  required  by 
the  Wills  Act. 


Every  will  and  other  testamentary  instru- 
ment made  within  the  United  Kingdom  by  a 
British  subject  (whatever  may  be  the  domi- 
cile of  such  person  at  the  time  of  making 
the  same,  or  at  the  time  of  his  or  her  death) 
shall,  as  regards  personal  estate,  be  held  to 
be  well  executed,  and  shall  be  admitted  in 
England  and  Ireland  to  probate,  and  in 
Scotland  to  confirmation,  if  the  same  be 
executed  according  to  the  forms  required  by 
the  lavv^s  for  the  time  being  in  force  in  that 
part  of  the  United  Kingdom  where  the  same 
is  made. 

No  will  or  other  testamentary  instru- 
ment shall  be  held  to  be  revoked  or  to  have 
become  invalid,  nor  shall  the  construction 
thereof  be  altered  by  reason  of  any 
subsequent  change  of  domicile  of  the  person 
making  the  same. 

A  depository  for  the  safe  custody  of  wills 
and  ©odicils  of  living  persons  has  been  pro- 
vided at  Somerset  House.  Wills  and 
codicils  enclosed  in  sealed  envelopes  are 
received  by  the  registrars  at  the  principal  or 
any  district  registry,  and  placed  in,  or  for- 
warded to,  the  depository  upon  compliance 
with  the  prescribed  regulations,  and  pay- 
ment of  a  fee  of  12s.  6d.  Envelopes  for 
wills,  with  the  necessary  endorsements  and 
forms  of  affidavits,  may  be  obtained  on 
application  at  the  principal  registry  above 
i  mentioned.  [See  Accumulation  of  Income, 
Administration,  Letters  of,  Administration  of 
I  Assets,  Codicil,  Death  Duties,  Distribution 
j  (Statutes  of).  Executor,  Free  of  Duty,  Land 
j  Transfer  Act,  Legacy,  Locke  King's  Act, 
j  Maintenance,  Married  Woman,  Probate, 
I       Trust,  Trust  Investments.) 

i 

I  Winding=up. — The  legal   process  by  which 

;  an  estate  is  collected  and  distributed.     The 

I  term  is  most  frequently  applied  to  the  process 

j  whereby   a  joint-stock  company,   generally 

j  but  not    necessarily    insolvent,    is  formally 

!  dissolved  after  the  distribution  of  its  assets 

I  amongst  those  entitled  thereto. 

Procedure. — There  are  three  methods  of 
winding  up  a  company,  viz.: — (i)  By  *the 
Court,  (2)  Under  supervision  of  the  Court, 
and  (3)  Voluntarily. 

Where  the  amount  of  the  capital  of  a  com- 
pany   paid    up     or     credited     as    paid    up 
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exceeds  _^io,ooo,  a  petition  to  wind  up  the 
company  or  to  continue  the  winding-up  of 
the  company  under  the  supervision  of  the 
Court  must  be  presented  to  the  High  Court, 
or,  in  the  case  of  a  company  situate  within 
the  jurisdiction  of  the  Chancery  Courts  of 
the  Counties  Palatine  of  Lancaster  and 
Durham,  either  to  the  High  Court  or  to  the 
Palatine  Court  having  jurisdiction. 

Where  the  amount  of  the  capital  of  a  com- 
pany paid  up  or  credited  as  paid  up  does 
not  exceed  ;^io,ooo,  and  the  registered 
office  of  the  compan}'^  is  situate  within  the 
jurisdiction  of  a  County  Court  having 
jurisdiction  under  the  Winding-up  Act  1890, 
a  petition  to  wind  up  a  company  or  to  con- 
tinue the  winding-up  of  the  company  under 
the  supervision  of  the  Court  shall  be 
presented  to  that  County  Court.  (1890  Act, 
section  i.) 

Commencement. — The  winding-up  of  a 
company  by  the  Court  is  deemed  to  com- 
mence at  the  time  of  the  presentation  of  the 
petition. 

A  voluntary  winding-up  is  deemed  to 
commence  at  the  time  oi  passing  the  resolu- 
tion authorising  such  winding-up  (that  is 
in  the  case  of  a  special  resolution,  the  date 
of  the  confirmatory  meeting),  but  if  a  com- 
pulsory order  is  made  by  the  Court  after  the 
commencement  of  a  voluntary  winding-up, 
the  winding-up  recommences  as  from  the 
date  of  the  presentation  of  the  petition  to 
the  Court. 

Where  a  supervision  order  is  made  it 
merely  continues  a  voluntary  winding-up, 
and  accordingly  the  proceedings  are 
deemed  to  have  commenced  with  the  volun- 
tary winding-up. 

Conclusion.  —  Winding-up  proceedings, 
where  conducted  by  the  Court,  are  con- 
cluded and  the  company  is  dissolved  from 
the  date  of  an  order  of  the  Court  to  that 
effect. 

A  voluntary  winding-up  is  concluded 
when  the  liquidator  has  distributed  all  the 
assets  and  laid  an  account  of  the  liquida- 
tion before  the  final  meeting  of  members. 
The  company  is  dissolved  on  the  expiration 
of  three  months  from  the  date  the  liquida- 
tor notifies  the  Registrar  of  Joint  Stock 
Companies  that  such  final  meeting  has 
been  held. 


A  company  retains  its  corporate  state 
(notwithstanding  provisions  to  the  contrary 
in  its  regulations)  until  the  affairs  of  the 
company  are  wound  up.  (1862  Act,  section 
131.)  But  on  dissolution  the  company 
ceases  to  exist  and  no  action  can  be 
brought,  or  petition  successfully  pre- 
sented, against  the  company ;  an  action 
commenced  -prior  to  the  dissolution  is  not, 
however,  stayed  by  the  dissolution 
{Whiteley  Exeniser  v.  Gamage,  1898),  so  if 
the  dissolution  was  fraudulent,  or  intended 
to  cover  up  fraud,  the  Court  might  set  it 
aside.  [Re        London       &^        Caledonian 

Company,  11  Ch.  D.  140.) 

For  the  purpose  of  the  statements  required 
to  be  forwarded  by  the  liquidator  to  the 
Registrar  of  Joint  Stock  Companies  under 
section  15  of  the  Winding-up  Act  of  1890,  the 
respective  liquidations  are  deemed  to  be  con- 
cluded as  under:  — 

(i)  Winding-up  by  the  Court. — At  the  date 
the  order  dissolving  the  company  has 
been  reported  by  the  liquidator  to  the 
Registrar,  or  at  the  date  of  the  order 
of  the  Board  of  Trade  releasing  the 
liquidator  pursuant  to  section  22  of  the 
Act  of  1890. 
(2)  Winding-up  voluntarily^  or  under 
supervision. — At  the  date  of  the  dissolu- 
tion of  the  compan}',  unless  the- 
liquidator  has  any  funds  or  assets 
unclaimed  or  undistributed  in  his 
hands  or  under  his  control,  in  which 
case  the  winding-up  is  not  deeiped  to 
be  concluded  until  such  funds  or 
assets  have  been  either  distributed  or 
paid  into  the  Companies'  Liquidation 
Account.  (Rule  171.)  {See  Arrange- 
ment [Joint  Stock  Companies],  Calls, 
Contributory,  Liquidator,  Liquida- 
tors' Accounts,  Petition  to  Wind  up  a 
Company,  Resolution,  Supervision 
Order,  Voluntary  Winding-up,  &c., 
&c.) 

Winding-up  Order. — See  Supervision  Order, 
Winding-up. 

Without  Grace.— 5^^  Days  of  Grace. 

Without  Prejudice.— A  phrase  used  when 
negotiating  for  a  compromise  of  some  dispute, 
negativing  all  waiver  of  rights  in  the  event  of 
the  offers  of  settlement  proving  ineffectual. 
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Without  Recourse  to  Me  {or  Sans  Recours). 
{See  Indorsement.) 

Work  in  Progress.— 5ff  Incomplete  Work. 

Writing- Down  Assets. — The  term  given  to 
the  process  of  reducing  the  book  value  of 
assets.  It  may  have  a  wider  effect  than  the 
practice  of  merely  providing  for  wear  and 
tear  and  depreciation,  in  so  far  as  assets 
may  be  written  down  to  a  given  amount,  or 
written  off  altogether  (irrespective  of  their 
actual  value)  as  a  prudential  measure. 
{See  Reserves  and  Reserve  Funds  (Secret 
Reserves).) 

Writing- Up  Assets. —The  term  given  to  the 
process  of  increasing  the  "book  value"   of 
assets,  upon  the  assumption  that  they  have 
improved  in  value,  although  the  alleged  in- 
crease has  not  been  actually  realised.  This  is 
not  a  practice  to  be  recommended,  particu- 
larly in  the  case  of  a  joint-stock  company, 
but  an  auditor  cannot  prevent  the  directors  of 
a  company  increasing  the  book  values  of  their 
assets  in  a  bond  Jide  ma.nnev.     The  "  profit  " 
resulting  frorn   such   an   increase    in  values 
would  not  be  available  for  dividend  where  the 
regulations  provided  for  the  distribution  of 
•'  realised  profits,"  {q.v.)  But  in  the  case  of  the 
Natal  Land  Co.  (1891),  the  company  credited 
the  Profit    and    Loss    Account    in  the  year 
1882    with    the    sum    of    about    ;^7o,ooo   in 
respect     of     an     increased     value    attributed    ! 
to  their  lands    in    South    Africa,    over   and 
above    the    cost    price    of    such    lands     at 
which    they    had    previously    stood   in    the    ! 
company's  books,  and  by  so  doing  neutrahsed    j 
the  effect  of  a  bad  debt  of  a  somewhat  similar    j 
amount  which  had  been  written  off  to  the  debit    j 
of  the  Profit  and  Loss  Account ,  and  also  practi- 
cally balanced  the  profit  and  loss  of  the  com- 
pany as  at  a  given  date.    A  profit  having  been 
subsequently  earned  a  dividend  was  declared 
thereout  in  1886.     The  Court  was  asked  to 
restrain  the  payment  of  such   dividend  on 
account  of  the  increased  book  value  of  the  assets 
already  referred  to,  same  being  in  excess  of 
the  true  value  of  the  lands  in  question  at  the 
time  of  declaring  the  dividend.     The  Court 
held   that,    "  assuming    that    a   part   of  the 
*'  capital  had  in  fact  been  lost,  and  not  sub- 
"  sequently  made  good,  no  sufficient  ground 
' '  was  thereby   afforded   for  restraining  the 
*'  payment  of  the  dividend  ;  that  the  fact  of 


"  the  company  having  written  up  the  value 
"  of  their  land  in  1882  and  credited  the  in- 
"  crease  to  the  profit  of  that  year  in  the 
"  manner  described,  did  not  place  them  under 
"any  obligation  to  bring  into  account  in 
' '  every  subsequent  year  the  increase  or  de- 
' '  crease  in  the  value  of  their  lands  ;  and  that,. 
"  having  regard  to  the  case  of  Lee  v.  The 
"  Neuchatel  Asphalte  Co.,  it  was  not  correct,  in 
"  estimating  the  profits  of  a  year,  to  take  into- 
"  account  the  increase  or  decrease  in  the  value 
"  of  the  capital  assets  of  the  company." 


Y. 


Yearly  Tenancy.— A  tenancy  from  year  to 
year,  or  yearly  tenancy,  is  constituted  by  a 
letting  which  is  liable  to  be  terminated  at  the 
end  of  the  first  or  any  following  year,  by 
either  landlord  or  tenant,  by  a  notice  to  quit,, 
which  is  a  six  months' notice,  expiring  with 
the  current  year. 

Thus,  a  yearly  tenancy  commencing  ist 
January  1899,  is  determinable  by  a  notice- 
given  any  time  up  to  30th  June  1899, 
which  notice  would  expire  on  ist  January 
1900,  when  the  tenancy  would  terminate;  but 
if  the  notice  were  not  given  by,  at  latest,  30tb 
June,  1899,  the  tenancy  could  not  end  until 
ist  January  1901,  and  then  only  if  six 
months'  prior  notice  has  been  given.  In  the 
absence  of  any  notice,  the  tenancy  may  con- 
tinue for  any  number  of  years,  until  the  tenant 
gives  up  his  interest  or  the  landlord's  title 
expires. 

Death  would  not,  of  itself,  be  sufficient  to 
terminate  the  tenancy,  but  in  the  event  of 
death  the  notice  must  be  given  to  or  by  the 
parties  for  the  time  being  entitled  to  the  term 
or  the  reversion,  as  the  case  may  be.  A 
tenancy  "  for  one  year  certain,  and  so  on 
"  from  year  to  year,"  is  a  tenancy  for  two 
years  certain  ;  but  a  tenancy  for  "  a  year  "  or 
for  ' '  one  year  certain  ' '  is  good  for  one  year, 
and  requires  no  notice  at  the  end  of  the  year. 
A  tenant  for  a  certain  term  who  remains  in 
possession  after  the  end  of  his  lease,  and  con- 
tinues or  agrees  to  pay  the  same  rent,  is  a 
yearly  tenant  on  the  same  conditions  as  those 
in  the  lease,  so  far  as  applicable  to  a  yearly 
tenancy,  but  only  in  the  absence  of  any 
agreement  to  the  contrary. 
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COST  ACCOUNTS  OF  AN  ENGINEER  AND  IRON- 
FOUNDER,   THE.     Price   2s.  6d.  net.      By  J.  W.  Best, 

F.C.A.  The  first  portion  deals  with  the  Engineering  and  the  second  with  the 
Foundry  Department,  and  numerous  forms  of  books  and  accounts  are  given  and 
explained. 

COMPARATIVE    DEPRECIATION    TABLES.     Price 

IS.  net.    By  Lawrence  R.  Dicksee,  M.Com.,  F.C.A. 
Containing  a  full  set  of  Tables,  showing  the  practical  effect  of  providing  for  depre- 
ciation on  the  Fixed  Instalment  and  the  Fixed  Percentage  methods,  and  discussing 
their  respective  advantages. 

DEPRECIATION,     RESERVES,     AND    RESERVE 
FUNDS.      Price  3s.  6d.  net.      80  pages.      By  Lawrence  R. 

Dicksee,  M.Com.,  F.C.A. 

This  Work— which  is  Vol.  XXVI.  of  "  The  Accountants'  Library  "  series- 
deals  fully  and  impartially  with  the  most  Debatable  and  Important  Subjects  in 
connection  with  Accounts. 

It  is  divided  into  Twelve  Chapters,  with  a  Complete  Index,  and  is  the  most 
Exhaustive  Work  upon  the  subject  that  has  yet  been  issued. 


ELECTRIC     LIGHTING     ACCOUNTS.     Price   5s.    net. 

Over  140  pages.    By  George  Johnson,  F.S.S.,  F.C.I.S. 
Tnis  Work— which  forms  Vol.  XXIX.  of "  The  Accountants'  Library  "—deals  very 
fully  with   the   Accounts    of   Electric    Lighting   Companies.      It    is    divided    into    i8 
Chapters,    and    contains   a    set    of   pro    forma    transactions.       With    a    complete 
indix. 

EXAMINATION  GUIDES.— INTERMEDIATE  AND 
FINAL.     Price   35.  6i.  and  55.  net  respectively.      By  John 

G.  Nixon,  Junr.,  A.C.A. 

These  Books  have  been  compiled  in  order  to  provide  Accountant  Students  with 
a  series  of  the  Questions  actually  set  at  the  Examinations  of  the  Institute. 

The  Questions  and  Exercises  include  practically  all  those  set  from  December 
1893  to  June  1903,  and  have  been  divided  into  sections.  They  have  been  arranged, 
according  to  subject,  in  alphabetical  order ;  the  dates  when  they  were  set  being 
also  given. 

EXECUTORSHIP  LAW    AND  ACCOUNTS,      Second 

Edition.    Price  75.  6d.    Revised  and  brought  up  to  date  by  Frederick  Whinney, 
Junr.,    B.A.,    Barrister-at-Law,    assisted    by    Arthur    P.    Van     Neck,    M.A., 
Barrister-at-Law. 
Containing  an  Epitome  of  a  Will  and  a  Set  of  Executorship  Accounts.     By  Arthur 
F.  Whinney,  F.C.A.  

EXECUTORSHIP   ACCOUNTS.      Third    Edition.      Price 

3s.  6d.  net.  Revised  under  the  FINANCE  ACT  and  brought  up  to  date.  By, 
O.  H.  Caldicott,  F.C.A.  Containing  a  COMPLETE  SET  of  TRUST 
ACCOUNTS  with  explanatory  text. 


EXECUTORSHIP  ACCOUNTS,  STUDENT'S  GUIDE  TO.    About 

124  pages.  Price  3s.  6d.  net.  By  Roger  N.  Carter,  F.C.A.  (Senior  Honours 
Institute  Examination,  June  1893),  Joint. Author  with  Mr.  Adam  Murray,  F.C.A., 
of  "A  Guide  to  Income-Tax  Practice." 


FRAUD  IN  ACCOUNTS.     Price  3s.  6d.     This  Work  deals 

with   the   methods    of    circumventing    Frauds  on  the  part  of  both  Employees 
and  Directors,  and  shows  how  they  may  be  detected  at  an  early  date. 


GAS     ACCOUNTS      (Vol.     VII.     of    "The    Accountants- 
library.")    By  the  Editor.    Price  5s.  net. 
This  Work — which  comprises  128  pages— deals  fully  with  the  Accounts  of  all  classes 
of  Gas  undertakings.     It  contains  an  Introduction  and  Seven  Chapters,  and  a  Full 
Index  is  appended. 
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the  method  oi  recordmg  the  Transactions,  and  the  points  to  be  noticed  in  connec- 
tion with  the  Audit  and  the  Treatment  of  Copyright. 


RETAIL   TRADERS,  ACCOUNT   BOOK  FOR.     Price 

5S.     112  pages.     (Foolscap  folio.)     Compiled  by  W.  G.  Day,  A.C.A.,  A.C.I.S. 
This  Book  will  be  found  very  useful  for  small  Traders,  such  as  Drapers,  Hosiers, 
&c.,    especially    those    doing  a  Cash  business.     Many  Traders   who   have   no   time 
or   inclination   to  adopt   a   proper  system  of  Bookkeeping  by   Double-entry,    will 
find   no   difficulty  in   entering  up  their  Cash  transactions  in  the  form  provided. 


SOLICITORS'  ACCOUNTS.  Price  35.  6d.  net.  By 
Lawrence  R.  Dicksee,  M.Com.,  F.C.A. 
This  Volume  is  designed  to  meet  the  requirements  of  either  large  or  small 
practices.  The  system  of  Accounts  advocated  is  clearly  described,  and  numerous 
alternative  methods,  suitable  under  various  circumstances,  are  fully  dealt  with.  The 
work  contains  a  fully  worked  out  set  ol  pro  forma  transactions,  illustrating  the  correct 
method  of  keeping  each  book  described. 
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STAMP  DUTIES  &  RECEIPTS,   HAND-BOOK  TO. 

Price2s.6rf.net.    52  pages.     By  H.   Lakin  Smith,  A.C.A, 
The  Book  contains  a  full  discourse  upon  "  Receipts,"  particulars  of  the  duties  and 
fees  payable  upon  the  Registration  of  Companies,  the   Death  Duties,  and,  generally, 
the  rates  and  particulars  of  all  the  more  important  Stamp  Duties  now  in  force. 


STOCKBROKERS'     ACCOUNTS.      Price    3s     6d.    net. 

By  W.  D.  Callaway,  Chartered  Accountant. 
The  unique  system  of  Dealing  and  Accounting  that  obtains  on  the  London  Stock 
Exchange  is  fully  explained  in  this  book,  which  also  contains  a  Glossary  of   Stock 
Exchange  Words  and  Phrases,  a  comprehensive  Index,  and  an  Appendix. 


STUDENT'S    GUIDE    TO  /P3COUNTANCY,    THE 


Price  2S/f&f  et. 

This  Work  gives   a  description   of  t^r       "  ects   offered    by   Accountancy  as  a 

profession,  and  the  best  means  of  secT  ntrance  thereto,    and    points  out  to 

the    Student    the    means    of   employ  ne    during    his    articles   to  the  best 
advantage.                                            / 

TRAMWAY   BOO/  ^ ,  ^   &  ACCOUNTS.    Price 

los.  6d.  net.     By  DoNA^  Ll  /^  Oi^>^f  ^  Corporation  Tramways).     Vol.  XV. 
(Triple  Number)    of/'    // /    '^J^^t^t  s'   Library." 
This   Work   is  based  -  T)  y  and  up-to-date  methods  in  operation 

in   the  Glasgow  Corp'^  *  /  .  ,    tment,   and   will   be    of  considerable 

service    to  Tramw^  '■r-^  I '^ 0'  t     ^^^  ^^  Tramways  both   here  and  in 

America.     The/'/     J^C^VV3  O^-Y   /  ^- 's    clearly    and    fully  described,  and 
facsimiles  of  ^'X  ided  are  given. 
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— ^  per  doz. 

"    '  view  to  meeting  the   modern  demand  for 

ae   Counting  House.     The    Account   Headings 

an;  piiuLcu,  a.ii<^  c^.x.f^    ^^ allowed    for   extraordinary   Headings,  so   that  all 

that  is  required  to  ensure  a  Perfect  Balance  is  to  fill  in  the  figures  The  scheme 
of  arrangement  is  sufficiently  wide  to  embrace  all  kinds  of  Businesses,  and  the 
method  adopted  is  simplicity  itself. 
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There  is  no  other  existing  work  dealing  exclusively  with  the  Rights  and  Duties  of 

Trustees  in  Bankruptcy  and  Liquidators  of   Companies  to  which  Practitioners  can 

refer  for  detailed  information  upon  the  numerous  points  which  arise  in  connection 

with  these  offices.     Authority  is  quoted  for  practically  every  line  in  the  work. 
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By  W.  R.  WiLLSON,  B.A.  Oxon.,  and  of  the  Middle  Temple,  Barrister-at-Law. 
Being  a  succinct  statement  of  the  law  on  those  subjects  as  established  by  the 
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WATER     COMPANIES'    ACCOUNTS.     Over  80  pages. 

Price  3s.  6d.     By  Frank  Key,  A.S.A.A. 
This  Work— which  forms  Vol.  XIX.  of  "  The  Accountants'   Library"  series- 
deals  at  length  with  the  Accounts   of  Water  Companies,  and  describes  the  various 
necessary  books.     The  system  advocated  is  illustrated  by  full  pro  forma  Accounts, 
and  extracts  from  the  Acts  of  1847  and  1902  are  appended. 
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